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PART V.
PRACTICE, PROCESS AND PLEADIN&S.

CHAPTER I.

GENERAL PRELIMINARY CONSIDERATIONS.

'

fl the first vQlume of this work the law relating to rights of
action has been as fully discussed as the character of the work
permits or requires.

In the present volume the rules of practice of pleadings and
evidence will be the subject of discussion. And it is intended to

make this part of the work as full and as complete as possible,

since it is in relation to this part of the law that the principal
difficulties arise in practice. Before any party can safely com-
mence an action there are several particulars which require
careful consideration by the party intending to institute the pro-

ceedings. Attention to this matter in the outset will frequently
save the payment of large and useless bills of costs; and, in

many cases, it may preserve a meritorious cause of action, which
might be lost by a neglect of the plaintiff in not attending to

his own interests, in due manner and season.

A party may have substantia and meritorious grounds for an
action; although it may be that there is not a present riglit

of action, on account of some preliminary act or thing neces-
sary to be done. What constitutes a right of action will not be
discussed in this place. But, it will be assumed for the present,

that there may be good grounds for maintaining an action, if the

necessary steps are taken in relation to it. It has been said,

that, "in life, liberty and estate, every one (who has not forfeited

them) has a property and right; and if they are violated, the
law gives an action to redress the wrong, and punish the wrong-
doer." 1 Com. Dig., Action, A. 1, Page 216. A right of action

may be defined to be a right of prosecuting in a regular and legal

manner in an appropriate court, for the recovery of whatever
may be legally a right due to the plaintiff; it exists wherever a
legal claim to damages, or to the recovery of some specific thing,

has accrued, the action itself being the formal and prescribed

mode of procedure whereby the right is vindicated or enforced in

a court of law. Vide Broom's Com. on Com. Law, 74. It follows

at once, from the very terms of definition just given, that, before

Wait II—
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commencing an action in any given case, the plaintiff slioula

carefully consider, in the first place, whether, upon all the facts

which exist in the case, the law will give a right of action upon

the merits, independent of all technicalities in the proceedings in

relation to the action. If an action will not lie, then, of course

no other considerations are necessary ; but, in case that question

is answered affirmatively, other considerations will arise. And
souie general rules will be noticed in relation to these considera-

tions, including those in relation to the existence of a right of

action.

The most general division of civil actions is into those relating

to contracts, and those relating to torts.

1. If the action is founded upon a right arising upon contract,

it will be necessary to determine that the nature of the contract

is not illegal, either by statute or at common law ; that the con-

tract has the legal assent of the party sued ; that there was a

sufficient legal consideration ; that the assent is not invalid on

account of infancy, insanity, duress, and the like ; and that there

has been a breach of the contract by the party sued.

2. If the right of action arises from some tort or wrong, it

must be a tort for which an action is maintainable; not one of that

class for which an action will not lie ; and the party complaining

must not have contributed to the result, or have caused the occur-

rence of the act claimed as the right of action. Vol. I, 834, 835.

3. If the cause of action arises upon contract, has the plaintiff

performed all the terms and conditions of it, which the contract

and the law require of him before the opposite party can be put

in default? Vol I, 176.

4. Has the plaintiff made a tender of performance, or of some
act necessary for him to do before suing ; or has the defendant

made a tender, &c., which will defeat the action, or throw the

costs of the action upon the plaintiff?

5. Has a notice been given, or a demand made, in those cases

in which it is necessary ?

6. Has the performance of the contract become illegal by act

or operation of law ; or has it become impossible by any acts or

things which will legally excuse the performance thereof by either

party?
7. Has the right of action, if once perfect, been in any manner

destroyed, as by a release, by an accord Snd satisfaction, an

arbitrameut and award, or the like, or been discharged by opera-

tion of law ?

8. Has there been a valid extension of the time for the perform-

ance of the contract ; or a valid agreement not to sue before a

given time which is yet unexpired ; or, in other words, is the

cause of action complete, at the tivie of commencing the action ?

9. Is either party under a personal disability, such as infancy,

coverture, lunacy, insanity, or the like, at the time of commenc-
ing the action ; and if so, what steps are necessary to be taken

to pursue the remedy regularly and legally ?



PRELIMINARY CONSIDERATIONS. 3

10. Is the claim or demand barred by the statute of limitations,

either as to those cases which are some of them limited to six

years, and others to less time ,• or is the case within some of the
exceptions of the statute ; or have there been payments of prin-

cipal or interest ; or has a written, signed promise been giveu
&c.?

_

* 11. Is there suflScient legal evidence to maintain an action,

independently of any proof offered by the defense ; or to rebut
auy supposed defense that can be made ; and is that evidence
attainable so as to be available at the trial ?

12. Who are the proper parties to the action, either as plaintiffs,

or as defendants ; do they sue in their own right ; or as trustees
of an express trust ; or as oflScers of some corporation, such as
town or county officers, and the like; or, as infants who must
have a guardian, &c. ; and how many plaintiffs ought to be
joined, &c. '? Or, 2dly, as defendants, are they sued as the origi-

nal parties to the agreement, &c. ; are they town or county
officers, &c. ; or are there several defendants who ought to be
joined, &c. ; or is the defendant an executor, administrator, &c.,
who cannot be sued as such executor, &c., before a justice ; or is

there any reason why the plaintiff may elect as to whom to make
defendants ; or have the parties been changed by an assignment
of rights, by death, or in any other manner ? And let care be
taken to select the proper parties to the action, either as plaintiffs

or as defendants, since the right of the justice to correct this

mistake, without consent, has been questioned.
13. Have justices of the peace jurisdiction of the subject matter

of the action ; or is it one of that class of actions which is ex-
cluded from their jurisdiction, such as assault, battery, false

imprisonment, libel, slander, malicious prosecution, criminal con-
versation or seduction ; or do the accounts of both parties exceed
$400 ; or is the action of that kind that title to real property will

come In question, either by the plaintiff's own showing, or by
the answer of the defendant ?

*

14. Has the justice, before whom the action is to be com-
menced, jurisdiction of the person of the party named as defend-
ant, viz., is the defendant a non-resident of the county, and is he
sued in the town in which he may be at the time he is sued ; or if

the defendant is a resident of the county, does he reside in a

town which is so remote from the justice, that he cannot compel
the defendant to appear before him in favor of a resident plain-

tiff; or is there any other reason why the defendant may not be
sued before thejustice named ?

15. Is the justice personally disqualified, viz., is he in any
manner a party to the action ; interested in the event of it ; re-

lated to either party by consanguinity or by affinity; a tavern

keeper, or a resident in a town which sues in its corporate ca-

pacity for a penalty?
16. Is it necessary to furnish affidavits, undertakings, &c., to

the justice, before he can issue the process required; is the pro
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cess sought such as is required, such as a loog summons when
proper, a short summons, or a warrant, or an attachment either

long or short; or is it necessary to indorse the process, as in

actions for penalties, &c. ; and is the process correct in form and

substance ; and is it perfect and complete when issued so as no(

to be void or irregular ? Is it properly stamped ? Post, 153.

CHAPTER II.

JURISDICTION IN CIVIL ACTIONS.

The first, and the most important question which arises, wh©j
a justice is called upon to act in the discharge of his officii.!

duties, is, whether he has jurisdiction in the case. And, when-
ever he takes cognizance of an action, and proceeds in it, he in

effect decides that he has jurisdiction, although that decision is

not announced in terms. Clary v. Hoagland, 6 Oal., 685." The
term jurisdiction has been variously defined, although it has not

always been done with that accuracy and comprehensiveness
which is so important in a definition. The word is used in so

many different applications, that it may be difficult to give any
single definition which shall be entirely accurate in every iustance.

The definition hereafter given, is to be understood as limited to

the proceedings before justices of the peace in civil actions;

although the definition may be more extensive than may be

required by this particular application of it.

Definition.'] Jurisdiction is that power or authority which the

law has conferred upon courts, judges, or justices of the peace,

over the persons or the property of parties, and over the subject

matter of actions or proceedings; to take cognizance of, to hear,

try and determine the rights of the parties in relation thereto; to

render a proper decision or judgment therein ; and to carry that

decision or judgment into execution ; and see People v. SturtevoMt

5 Seld., 266, 267. Jurisdiction has reference to the right to act,

not to the particular manner in which that right may have been

exercised. This word has in many instances, been so incorrectly

employed, as to lead to some confusion. D'lvernois v. Leavitt, 8

Abb., 62. A common instance of this error is seen in a case in

which the justice originally had jurisdiction of both the subject

matter of the action, and over the person of the defendant ; but

the cause had been improperly ' adjourned a second time, on

motion of the plaintiff, against the objections of the defendant.

Of such a caseit is frequently said that the action is discontinued,

out of court, or that the justice has lost his jurisdiction over the

action. If the adjournment was improper, the judgment subse-

quently rendered will be erroneous or irregular, and, therefore,

reversible on an appeal. But the judgment is not void, however
erroneous it may be. Rorton v. Auchmoody, 7 Wend., 200. And
so of a verdict which is received in the absence of the plaintiff

the judgment is erroneous, and will be reversed on an appeal
Vol. I. 54, <§ 101 ; Douglass v. BlacTtman, 14 Barb., 381 ; Shove v

(a) Note 542.
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Raynor, 3 Denio, 77. But if it is not void, and it cannot be ques-
tioned collaterally, Belyea v. Eamsay, 2 Wend., 602 ; D'lvernois
V. Leavitt, 8 Abb., 60. It is very true that the justice has no le^al
right to grant such an adjournment, nor to receive a verdict in

the absence of the plaintiff; but the absence of that right is a
totally different thing from a want ofjurisdiction over the parties

to the action, or over its subject matter; for, in the latter case,

the-judgment would be utterly void in all places, and for all pur-
poses. The law has pointed out the course in which a justice is

to exercise the jurisdiction conferred upon him.
And the correct test is, has he the authority of laiv, to take

cognizance of the action, to hear, try and determine it, and to

render and enforce a judgment therein. If he has this authority,
he has jurisdiction, otherwise, he has not. The manner in which
a justice is to exercise his jurisdiction, is the subject of this work.
But, in the first place, there will be a general view taken of the
character and principles which relate to that subject.

Its incidents.'] A justice cannot have any jurisdiction by mere
implication, but it must be expressly conferred; yet in relation to
those incidents which are usually annexed to jurisdiction, and
necessary to its exercise, the rule is, that the grant of jurisdiction
in express terms, carries with it all the legal incidents necessary
to a legal and proper exercise of the authority. Stief v. llat% 1

Ooiust., 20; BoUinsv. Gorham, 11 E. P. Smith, 588; S. C, 26
Barb., 586, 593; Voorhees v. Martin, 12 Barb., 508. "Whoever
grants a thing, is supposed also tacitly to grant that, without
whiah the grant itself would be of no effect." Broom's Leg. Max.,
S62 ; Yol. I, 775. And in those cases in which jurisdiction has
aeen conferred, the statute provides iu relation to the manner of
its exercise, that, "for that purpose, where no special provision
IS otherwise made by law, such court shall be vested with all the
necessary powers which are possessed by courts of record." Vol. I,

37, § 1. The rule stated, is therefore sustained by the common
law and by the statute. And there will be frequent occasions to

notice its application in practice in the following pages.
Where exercised.] Every judicial authority ought to be exercised

within the territorial limits of the officer's jurisdiction. And this

is true not only as to justices of the peace, but to higher judicial

officers. So strictly is this rule enforced, that the first judge of
the court of common pleas, under the former practice, could not
allow an appeal from a justice's court, where the allowance was
made at Albany, and the judge was the first judge of the Mont-
gomery common pleas. The supreme court said: "The judge
had no jurisdiction to allow the appeal, it was a judicial act which
eould properly be performed only in the county for which he was
ippointed." People ex rel. Newell v. Mont. Com. Pleas, 18 Wend.,
649. This rule is to be most carefully observed by justices of the

peace, especially since it has been held in one case, that a justice

could not legallj' try a cause out of his own precinct, even by
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the consent of the parties. Foster v. McAdams, 9 Texas, 542; see

also Beed v. Warth, 2 Hilt., 281.

The city court of Brooklyn is a court of special and limited

jurisdiction, and therefore a referee appointed by that court has

no power to try the cause in the city of New York, as that is

situated beyond the territorial limits of the court. Bonner v. Mc-

Phail 31 Barb., 107.

The statute also declares the same rule as to justices. " Justi-

ces of the peace must reside in the town for which they were

chosen, and shall not try a civil cause in any other town, except in

cases otherwise provided by law." (1 E. S., 383, >§ 10, 5th ed.)

But the rule has a more extensive application than to justices

of the peace ; for, it is equally applicable to a constable, who has

no legal right to serve or execute any civil process, for the com-

mencement of an action, out of the county in which it was issued,

and Is returnable. Litchfield v. Burwell, 5 How., 342; HiilbertY.

Hope Mutual Ins. Co., 4 How., 275, 415. For instance, he cannot

serve a civil warrant by arresting a party out of the county in

which the warrant was issued, and is returnable. Nor can he

serve an execution or an attachment against the property of any

person, when the property is out of the county in which such

execution or attachment was issued, and is returnable. Sterling

V. Welcome, 20 Wend, 240, bottom page. The same rule is ap-

plicable to the service of a summons. For, if a summons is

served on a party out of the county in which it is issued and

returnable, the service is utterly void, and the party is under no

obligation to appear and answer ; but he may reverse any judg-

ment rendered on such service, or he may treat it as a nullity

whenever it is attempted to be enforced against him. Harrington

V. People, 6 Barb., 607 ; ISfoyes v. Butler, 6 Barb., 613 ; Milton v.

Green, 5 Bast, 233. The service of any civil process, by a

constable, except a subpoena, out of the county, would also be

in violation of the command in his process ; for that does not

authorize its service out of the county, and therefore such service

is entirely unauthorized even by the process. It is a legal pre-

sumption that the officer will act in obedience, as well as in

accordance with the commands of his process.

And the legal intendment in favor of an observance of this

discharge of official duty is so strong, that on a return to an

appeal, from a justice's court, if it appears that the justice issued

a summons, directed to any constable of the proper county, and
it is returned by a constable with a proper return of personal

service ; such return will be construed and intended to have been

served by a proper constable, and within the proper county.

Potter V. Whittaher, 27 How., 10 ; Com. of Excise of Sa/ratoga Co.

V. Doherty, 16 How., 46. Before the service will be held invalid,

it must appear affirmatively that the process was served out of

the proper county. lb.

Its territorial extent, or tlie land of process.] It may be declared

as a general rule, that the territorial limits of a justice's jurisdic-
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tiou are co-extensive with the limits of the county in which he
resides. But the statute has imposed restrictions in relation to

the persons of certain parties, and has deprived the justice of

jurisdiction in relation to them. See Vol. I, page 38, <§'§ 6, 7. It

is evident that the process of the justice may run into any part

of the county in which he resides, and that it may be served in

any part of the same county. But the statute has expressly

excluded the persons mentioned from the general rule. If a
justice should issue process against any of the persons thus
exempted from his jurisdiction, the judgment would clearly be
erroneous and reversible on an appeal. Tiffany v. Grilbert, 4 Barb.,

320; WilUnsY. Wheeler, SAbh.;ll%; 17 How., 93; 28 Barb., 669.

It has been held that such ajudgment is entirely void, and that an
action could be maintained in the supreme court to have it declared

void. Cooper v. Ball, 14 How., 295 ; and see Beattie v. LarMn, 2 B.

D. Smith, 244. But in the case of Tiffany v. QUhert, 4 Barb.,

324, it is said by the supreme court :
" The jurisdiction was made

local by statute; not in such a sense as to render the judgment
coram non jiidice, as though the justice had entertained jurisdic-

tion in an action of slander, but in a sense that rendered the

judgment erroneous." The question came up in that case on an
appeal, so that the question as to the validity of the judgment in

a collateral proceeding, was not in question. In Foster v. Hazen,
12 Barb., 547, the action was for an assault, &c., and a false

imprisonment. The defendant set out in his answer the various
proceedings by virtue of which a justice issued a warrant on
which the plaintiff was arrested, which was the alleged assault,

&c. The answer did not state that the action was brought before

a justice of the town wherein either of the parties resided, &c.
The plaintiff demurred to the answer for this and various other

causes. But the supreme court held the answer sufflcient in that

respect, and cited with approbation the language of the supreme
court in Tiffany v. Gilbert, as already cited. The question was
one of pleading, and the precise point decided, was, that the

answer sufficiently set forth the judgment of the justice for the

purposes of pleading; although the court evidently regarded
the judgment as valid in this collateral action. In Barnes v.

Harris, 4 Oomst., 374, the action was brought upon a justice's

judgment, in which a long summons had been issued, but the

complaint in the action in the supreme court upon the judgments
did not show the residence of the defendant, at the time of

commencing the action. The defendant demurred to the com-
plaint, assigning, among other causes, that the complaint did not

even show that the defendant was a, resident of the county, &c.

The court of appeals held the complaint sufflcient. But this case

was one in which the sufficiency of the pleading was in question,

and nothing else could be properly decided. The judgment was
properly pleaded, because it was not necessary in the pleadings to

state affirmatively or negatively all the facts which might relate

to jurisdiction. But the question whether the judgment would be
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7oi(l, if it should appear on the trial that the defendant was a

non-resident of the county, did not arise in the case. This class

of cases, in relation to residents of the county who must be sued

in certain towns, as provided by the statute, is somewhat analogous

to those cases in which non-residents ofthe county are sued. As to

the non-resident of the county, there must be a specified pro-

cess; and, as to the resident defendant, the action must, iu

addition, be brought within the towns mentioned. In IlarrioU

V. Van Cott, 5 Hill, 285, the defendant in the action in the niariue

court, was a non-resident of the county, and he was sued by a

long summons, when the proper process was a short summons.
The plaintiff in that action had judgment, and sold the property

of the defendant in that action, on an execution. The latter tben

brought an action of trespass for taking the property. The
defense was, that the judgment and execution of the marine

court, were a legal defense in favor of the plaintiff in the action

in that court.

But the supreme court held the judgment void, and decided

that the plaintiff who procured the judgment in the marine court

was a trespasser in his acts of enforcing the judgment. In Bowne
& Millard v. Mellor, 6 Hill, 496, a long attachment was issued

against the property of Mellor. The action before the justice was

commenced by Bowne, and Millard was the surety in the attach-

ment bond. The proj^erty of Mellor was attached, and Bowne,

the plaintiff in the attachment suit, did not appear in the action

on the return day, and the action was discontinued. Mellor then

brought an action on the attachment bond, and it was held that

he was entitled to recover. BiiOisrsoN, J., said: "As Mellor was
not a resident of the eountj^ of Delaware, there should have been

a shoit; instead of a long attachment. He might have treated

the process as void, and recovered his damages in an action of

trespass. But he elected, as I think he had a right to do, to

waive the irregularity and take his remedy on the bond. Having
adopted that course, Bowne, who procured the attachment to be

issued, was not at liberty to show the irregularity for the purpose

of defeating the action." The cases cited are sufficient to show
the importance of strictly observing the rule in relation to terri-

torial jurisdiction as applicable to the persons or the property of

the parties sued. Whether the judgment in such cases is entirely

void, is in many cases a matterof importance. But the certainty

that the judgment is at any rate erroneous, ought to be sufBcient

to excite due care in not obtaining such a judgment. There is

an other class of cases in which the validity of a judgment may
arise. We have seen, ante, 6, that a justice cannot try a civil

action out of the town in which he resides. In Folloch v. Aldricli,

17 How., 109, it was held that a justice might take a confession
of a judgment iu any town in the county in which he resided.

In that case the confession was taken in a town in which the

justice did not reside, but was not entered in his docket until his
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return home. In such a case, it may perhaps he said that there

was no trial.

The statute expressly authorizes a justice to "take and enter

judgment on the confession of a defendant." Code, "5. 53, sub. 8

;

Vol. I, 6. .And there is no restriction in relation to that which
prohibits it from being done in any town in the county.
Before 1830, a justice might have made his process returnable in

any town in the county, but since the statute (1 E. 8., 383, § 10,

'5th ed.), declaring that a justice ^hall not try a civil action out of
the town in which he resides, no justice can now make his civil

process returnable in any town but that in which he resides, with-

out a violation of the letter, spirit and intent of the statute.

The statute ought to be so construed as to secure the object ot

its enactment. To make the process returnable in any other
town than that in which the justice resides, might, if the defend-
ant were bound to appear there, be as great an inconvenience
to him to attend the joining of the issue as it would be to attend
the trial there.

It may be siiid that the expression " try a civil cause," does not
literally include the framing of the pleadings at the joining of
issue. Yet the spirit of the statute is, that in all actions which
are tried, or are triable before a justice of the peace, upon an
issue joined, aud the introduction of evidence on the trial, such
causes, and every act done in them after the service of process,
shall be performed in the town in which the justice resides.

The acts of the justice, at the joining of an issue, are in their

nature judicial. Suppose that either party demurs to a pleading
of the opposite party, an issue of law is at once made ; and
the decision of the questions made is a trial of an issue of law.

Sm<dl V. Ludlotv, 1 Hilt., 307. The defendant may demur to the
complaint on the ground that all the facts stated do not consti-

tute a cause of action, and the decision of that question may
dispose of the cause, and so of a demurrer to an answer.
The object of the statute was to provide for the convenience

of parties in attending the trial; and there ought to be a strict

and careful .observance of it by every justice. The rule stated,

need not be applied to the mere issuing of process, for it is of no
importance to either of the parties to the action where the pro-

cess is issued, if it is made returnable in the proper town. Though
it must not be forgotten, that no judicial act can be done by a
justice out of his county. Ante, 5. It not unfrequently happens
that a question is made whether a justice is a town or a county
officer.

Prior to the year 1826, justices of the peace held their ofBces

by appointment. Const, of 1822, art. 4, § 7; and amendment
thereto, ISTo. 1, in the year 1826. By the amendment which was
made in 1826, the office was made an elective one; and every
town elected its proper number of justices.

The Constitution of 1846, makes the office an elective one; and
the officer is required to be elected by the electors of each town.

Wait II—

2
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OoDst. 1846, art. 6, § 17. The Eevised Statutes of 1830, required

justices to reside in the towus for wbich they were choseu ; and

also prohibited them from trying civil causes in any other town.

1 E. S., 383, § 10, 5th ed.

Prior to this amendment of the Constitution in 1826, and the

enactment of the statute in 1830, it was entirely clear that

the office of justice of the peace was a county office. Gurnsey v.

Lovell, 9 Wend., 319 ; Schroeppel v. Taylor, 10 Wend., 196. And
since that time, and the Constitution of 1846, art. 6, '5' 17, it is

equally clear that the office is a town office, with a county juris

diction, except in the prohibited cases already mentioned. People

Y. Garey, 6 Cow., 642, 647, 648. Same case affirmed by court for

correction of errors, 9 Cow., 640 (Laws of 1859, chap. 476), which

provides for filling a vacancy in the office, by the supervisor,

town clerk, and the remaining justices. So that, if it is a county

office, we have the anomaly of an officer elected by the voters of

a single town or appointed by its officers, and yet holding a

county office. But see what is said in Peoi)le v. Keeler, 3 E. P.

Smith, 370, 381 ; People v. Garter, 29 Barb., 208. The territorial

extent of the officer's jurisdiction, is not the test whether he holds

a town or a county office, for any constable may serve a sum-

mons anywhere in the county. Mills v. Kennedy, 1 Johns., 502.

In this respect, his territorial jurisdiction is co-extensive with

that of the sheriff; yet a constable is but a town officer. People y.

Garey, 6 Cow., 647, 648. The manner of their election to office

is not the test as to the extent of the officer's jurisdiction. For,

though a justice of the peace may be elected by the electors of a

single town, or appointed by town officers to fill a vacancy; yet,

the legislature may confer jurisdiction upon them to send their

process into any part of the state. In ex parte McOollum, 1 Cow.,

567, Ch. J. Savage said :
" The right of the legislature to extend

or limit the jurisdiction of justices, as to the amount cognizable

before them, has never been disputed. Their power to limit or

extend their territorial jurisdiction is, in my mind, equally clear.

Should the legislature enact that justices should have power to

send their process into any county in the state, or hear and try

causes to any amount, no part of the constitution would be vio-

lated. Though such an act might be thought indiscreet, yet it

would be the duty of the court to carry it into effect. In some
of our sister states, justices have general jurisdiction ; and even
with us they have jurisdiciion throughout the state for some
purposes. For instance, the removal of paupers, and of the ap-

prehension of criminals, and of the putative father of a bastard
'

child, under certain qualifications. The result is, that the juris-

diction of justices of the peace rests in legislative discretion, and
is subject to legislative control." And in cases under the law
relating to mechanics' liens, a notice may be served anywhere in

the state, even when the proceedings are before a justice of the

peace. 3 E. S., 822, § 132. There are other cases in which a

justice has jurisdiction beyond the territorial limits of the county
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in which he resides. He may issue a subpoena, and it is valid to

compel the attendance of a witness who is in the county in which
the cause is to be tried, or in an adjoining county. Vol. I, 49, § 70.

He may also issue a commission, which is valid in any part of
the state ; Vol. I, 67, 68, <§,§ 169, 170, 171 ; Hall v. Barton, 25
Barb., 274 ; or even in any part of the United States, Eaton v.

North, 7 Barb., 631 ; in which case the witness was in the state

of Virginia. And the statute which authorizes the issuing of
the commission does not limit its execution in respect to place

;

so that it would be valid if executed in Canada, or in one of the
territories of the United States', &c. The only difflculty which
would be experienced in ca^e of a loUg delay, would be, that the
commission might not be returned within the ninety days limited

bv statute for adjournment. Vol. I, 67, 68, §§ 169, 170, 171, 172,
173.

Jurisdiction of the person.^ It is not only important that a jus-

tice should exercise his jurisdiction within its legal territorial

limits, but that he should also have jurisdiction of the persons of
the parties to the action.

The law, which has conferred jurisdiction over the persons of
parties, has declared with precision in what manner that jurisdic-

tion is to be exercised. And, since justices do not possess any
authority but that which is conferred by the statute, if there is

not a compliance with the statute, there will be no jurisdiction

of the action.

No man is to be condemned unheard, and therefore processes
given to courts to bring, parties before them for the purpose of
determining rights.

And, in every instance, the law has given that kind of process
which was deemed best for the interests of all parties. When a
particular kind of process is directed to be employed, to the
exchision of any other ; or when but one kind of process is given
in a specified case, no process but that given can be properly
used. If a justice issues a process which is not authorized by law
in such a case, and the defendant does not, in any manner, waive
the objection by appearing in the action, the judgment will be
entirely void as between the parties to the action. And if an
execution is issued on the judgment, and the person of the
defendant is taken, or his property is sold, the plaintiff will be
liable to be sued as a trespasser. Rogers v. Midliner, 6 Wend.,
597 ; QoU v. Bissell, 1 Wend., 210 ; Harriott v. Tan Cqtt, 5 Hill,

285 ; Reynolds v. Orvis, 7 Cow., 269. There are cases in which
the justice is not held liable, though the parties may be so. If a
justice has jurisdiction of the subject matter of the action, and
would have jurisdiction of the person of the defendant if proper
process were issued, a mere mistake of the justice as to the kind
of process issued will not, it has been said, render him a tres-

passer. Hoose V. Sherrill, 16 Wend., 33 ; Rogers v. Mulliner, 6
Wend., 597. But the utmost that can be said is, that the justice

will be protected in such a case, if he acted in good faith. In
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Blythe v. TompUns, 2 Abb., 468, the justice was held to be a tres-

passer for issuing a defective criminal warrant, on which the

plaintiff was arrested. And in the case which holds him excused

for a mistake, the court said :
" Should he knowingly issue a war-

rant against the provisions of the statute, he would be amenable

in an action." Rogers v. MulUner, 6 Wend., 603.

There is also a class of cases which render it questionable

whether Rogers v. MulUner was correctly decided, and whether

the justice, would be protected. In Bigelow v. Stearns, 19 Johns.,

39, a justice issued a summons for the purpose of securing the

appearance of the defendant before him on a complaint for

disturbing a religious meeting. The defendant appeared before

the justice on the return day of the summons, and insisted that a

warrant ought to have been issued instead of the summons. The
justice overruled the objection, and the defendant left the court.

The justice convicted the defendant, and issued a warrant on the

conviction, on which the defendant was arrested. The justice

was sued for an assault, &c., and a false imprisonment, and he was
held liable as a trespasser. The supreme court said :

" If a court

of limited jurisdiction issues a process which is illegal, and not

merely erroneous, or if a court, whether of limited jurisdiction or

not, undertakes to hold cognizance of a cause, without having

gained jurisdiction of the person, by having him before them, in

the manner required by law, the proceedings are void; and in the

case of a limited or special jurisdiction, the magistrate attempt-

ing to enforce a proceeding founded on any judgment, sentence,

or conviction, in such a case, becomes a trespasser." In Colvin

V. Luther, 9 Oow., 61, a warrant was issued and served, but

the defendant did not personally appear before the justice on the

return day, though an agent did. It was held that the judgment
was void, even collaterally. See Vol 1, 43, § 39. In Percival v.

Jones, 2 Johns. Oas., 49, a justice was held to be a trespasser

for voluntarily issuing an execution against the body of a defend-

ant who was exempt from arrest on such an execution. And the

principle was recognized that a justice is excused from liability

for issuing any process of which he has jurisdiction, at the

request of a plaintiff; and that in such case the justice is excused

if he acts in good faith, though the plaintiff is liable, if the pro-

cess is improper. The justice seems to be regarded as the agent

of the party in such cases, and the principal alone is held

liable. The last two cases show that a justice may be liable for

issuing improper process, or for authorizing the imprisonment of

one who is exempt therefrom, if he assumes to act on his own
responsibility.

There is a still different class of cases in which a justice will be

a trespasser for issuing process, even if the process issued is the

proper one. If an affidavit is necessary to be made and delivered
to the justice as a preliminary step to issue a warrant, he will be
a trespasser if he issues the warrant without such an aflfidavit.

For, without such affidavit, there is no authority to issue the
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process. Whitney v. Shufelt, 1 Denio, 592; JEvertson v. Sutton, 5

Wend., 281 ; YosburgJi v. Welch, 11 Johns., 175 ; Gold v. Bissell,

1 Wend., 210. The action was not against the justice in the last

case cited, and the language of the court is explained in Rogers
V. Midliner, 6 Wend., 602.

The rule in all cases is, that the justice must have jurisdiction

over the person of the defendant; and that such jurisdiction must
be acquired in the manner .pointed out by law. For, in every
case in which the provisions of the law are omitted or disregarded,

the judgment will be erroneous, and therefore reversible, in all

such cases; and, in many cases, as has been seen, the judgment
will t e void collaterally, either as to the parties or the justice, or

as to both of them. Reynolds v. Orvis, 7 Oow., 269*

But jurisdiction is not obtained by the mere issuing of proper
process in due form, and in a proj^er manner. There must also

be a legal service of the process upon the defendant, and a due
return made of that service. And, when the action is one of
which a justice has cognizance, and process is duly issaed in

proper form, and it is legally serTOd on the defendant, and a
proper return made, then a justice has jurisdiction of the action.

But where a justice makes a summons returnable at one o'clock

in the afternoon, and the process is duly served and returned, he
cannot legally call the cause at ten o'clock in the forenoon of the

same day, and try it and render judgment against the defendant
in his absence. If he does so, the judgment will be void, and it

will not constitute any bar to a subsequent action for the same
cause. Sagendorph v. 8hult, 41 Barb., 102. If a justice issues the

proper process in a cause, a mere clerical error or defect in the pro-

cess will not affect its validity; for the process is amendable.
Woalley v. Wilber, 4 Denio, 570 ; Brace v. Benson, 10 Wend., 213;
Near v. Tan Alstyne, 14 Wend., 230 ; and if not amended in such
a particular the judgment will be valid.

Of the property.^ The law not only requires that there should •

be jurisdiction of the subject matter of the action, and of the per-

son of the defendant, but it is also required that there should be
jiu-isdiction of the property of the defendant. For, there are

several cases in which the property of the defendant may be
taken and sold, even though no process is served on the defendant
himself. A defendant may keep himself concealed to avoid the

service of civil process ; or, he may leave the county for that

purpose ; or with intent to defraud his creditors ; or he may con-

ceal, dispose of, or remove his property with such intent. In
snch cases the law has provided a mode of seizing the defendant's

property, and holding it to be sold and applied to the payment
of the judgment rendered in the action.

The regular course of practice is to serve process on the de-

fendant, obtain a judgment, and sell his property on an execution.

But when the fraudulent conduct of the defendant does not

permit this course, then the law gives the remedy already men-
tioned. But it is to be remembered, that the defendant still has
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rights which the law has carefully guarded. Before the propertj

of any defendant can thus be taken, there must be legal proof of

the facts and circumstances which authorize the issuing of such

process. But this is not all, there must also be ample security

given for the indemnity of the defendant if the process is talien

where there was no just cause for it.

And in relation to this class of cases, the law is enforced mosi
strictly.

In order to obtain a valid judgment, and to sell the property

of the defendant, there must be a strict compliance with every

requirement of the statute in relation to obtaining jurisdiction.

If a justice should issue an attachment without an affidavit, he
would be liable as a trespasser for any injury which the defendant
in the action might suffer from a sale of his property. Adkins v.

Brewer, 3 Oow., 206; Tosburghy. Welch, 11 Johns., 175. And
the justice will also be a trespasser if he issues an attachment
without requiring the bond required by law. Davis v. Marshall,
14 Barb., 96. The plaintiff also will always be liable as a tres-

passer for obtaining an attachment and proceeding with it, if

there is not furnished both an affidavit and a bond. AdMns v.

Brewer, 3 Oow., 206; Davis v. Marshall, 14 Barb., 96.

Such judgments are reversible on an appeal, both in those cases

in which there was no affidavit and bond, and in those cases in

which the affidavit was insufficient. Dewey v. Greene, 4 Denio,
93; Stewart v. Brown, 16 Barb., 367; Bennett v. Brown, 4 Oomst.,

254. The cases on this point are very numerous. The judgments
are also void collaterally in every case, and in every manner in

which their validity may come in question. Davis v. Marshall, 14

Barb., 96; Adkins v. Brewer, 3 Oow., 206; Yosbwrgh v. TFefc/i, 11

Johns., 175. There is, however, this qualification of the general

rule, viz., when the affidavit states facts and circumstances which
are sufficient to call for an exercise of the judicial authority of the

. justice in deciding as to the sufficiency of the affidavits, then,

although the proof is slight and inconclusive, and would not sus-

tain the judgment on an appeal, yet it will be a valid judgment
whenever the question arises collaterally. Miller v. Brinkerhoof,

4 Denio, 118; Skinnion v. Kelley, 4 B. P. Smith, 355, 356. In

the last case, the court said: "In this class of cases, where facts

are preliminarily to be proved as the basis of the right to employ
the process, if the proof has a legal tendency to make out the case

required by the statute, although it be so slight and inconclusive
that, upon a direct proceeding to review it the magistrate's action

would be reversed, yet in a collateral action the process will be

deemed valid. It will be deemed so, because the justice, having
proof presented to him, and being required by law to determine
upon the weight of the proof, has acted judicially in making his

determination. His decision may be erroneous, but it is not
void." Kissock v. Grant, 34 Barb., 144, is to the same effect.

As to amount.] The justice must also keep within his jurisdic-

tion" as to the amount involved in the action. A judgment
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rendered by him for an amount exceeding that allowed by law,
will not only be erroneous, but entirely void. Mattison v. Baucus,
Lalor's Sup. to Hill & Denio, 321 ; S. 0., 1 Oomst,, 295.

It was formerly held, that a summons which stated an amount
exceeding the jurisdiction of the justice was entirely void, and
that the defendant was not under any obligation to appear and
answer to it. Yager v. Hannah, 6 Hill, 631. But, this rule has
been changed by the Code, § 53, subd. 6, 7 ; Vol. I, 5 ; and there
are cases in which p, judgment for more than two hundred dol-

lars may be rendered. The cause of action need not be stated

in the summons. Cornell y. Bennett, 11 Barb., 657; Smith v. Joyce,

12 Barb., 21 ; Delancey v. Nagle, 16 Barb., 96 ; Sunvprey v. Persons,

, 23 Barb., 313.

And, therefore, the defendant is bound to appear on the return
day of the summons, to see if the cause of action is one for

which a judgment for more than one hundred dollars toay be
legally rendered. Humphrey v. Persons, 23 Barb., 313. Though,
of course, the judgment would be void whether the defendant
appeared and objected, or if he did not appear, if the judgment
was for more than two hiindred dollars, when it was not ren-
dered on one of the claims for which a judgment may be legally
taken for an amount exceeding that sum.
Of the subject matter of the action.'] A justice may exercise his

judicial authority within the proper territorial limits, and he may
issue process which is proper in form, but all that will not be of
any avail if jurisdiction of the subject matter of the action is

wanting. And, in cases relating to the subject matter of the
action, the rule is, that there must be a clear and aflQrmative

grant of jurisdiction or it does not exist. For, since there is no
authority by which a justice can try a civil action unless the
statute has conferred it, the want of authority wUl be as fatal

if express jurisdiction is not given, as though there had been a
prohibition of its exercise in the given case. Dudley v. Mayhew,
3 Oomst., 9; Beach v. Nixon, 5 Seld., 36; Blin v. Camplell, 14
Johns., 432; Coffin v. Tracy, 3 Oaines, 129. In the one case there
would be no jurisdiction because none was conferred by law, and,
of course, none would exist ; and, in the other case, there would
be no jurisdiction because it was expressly prohibited ; the result

would be precisely alike in both cases, viz., a want of jurisdic-

tion. There will not be any attempt to state here any of the

numerous cases in which a justice has jurisdiction in civil actions.

When void for want of jurisdiction.'] When the statute has not
conferred jurisdiction over the subject matter of the action, any
judgment which may be rendered will be absolutely void. Coffin

V. Tracy, 3 Oaines, 120; Blin v. Campbell, 14 Johns., 432; Dud-
ley V. Mayhew, 3 Oomst., 9; Beach v. Nixon, 5 Seld., 36. It is the
law which confers jurisdiction, in every case where it exists. And
in all cases a party is at liberty to show the'want of jurisdiction in

relation to subject matter, or the legality of the organization of
the court, even when the judgment was rendered by his consent,
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or at Ms request. OaUey v. Aspinwall, 3 Oomst., 547; Noyesy.

Butler, 6 Barb., 613."

When erroneous for want of jurisdiction.'] There is no class of

«ases in the books of reports which relate to jurisdiction that are

more numerous than those in which the question arose upon an

ai)peal, because of some alleged error in jurisdictional matters.

The general rule is, that there must be a strict compliance with the

requirements of the statute as to the manner of acquiring juris-

diction ; or in default or neglect thereof, the judgment will be

erroneous, and consequently reversible on an appeal. Tiffany v.

Gilbert, 4 Barb., 320; Fitch v. Devlin, 15 Barb., 47; Willim

V. Wheeler, 8 Abb., 116; 8. C, 28 Barb., 669; S. C, 17 How., 93.

These are but a few of the numerous cases on the question.

There is one distinction which it is important to observe in all of

these cases relating to jurisdictional defects. It has been already

seen that if the justice originally had jurisdiction of the subject

matter of the action, and over the person of the defendant, his

his subsequent errors will not render the judgment void. Ante, 4.

But a different rule prevails when the question is raised by an

appeal from the judgments, for if it should then appear that the

justice had erred in the exercise of his jurisdiction, the judgment

will be reversed. A familiar illustration of this rule is found in

the case of an adjournment, which is granted by the justice in a

case which is not authorized by law ; the judgment is not void,,

but it is erroneous, and wall be reversed on appeal. Gamage v.

Law, 2 Johns., 192 ; Wiest v. Critsinger, 4 Johns., 117 ; Froudfit

V. Henman, 8 Johns., 391; WeeTis v. Lyon, 18 Barb., 530; Feland

V. Richardson, 4 Denio, 95; Hard v. Shipman, 6 Barb., 621. An
other instance is when a justice receives a verdict in the absence

of the plaintiff, the judgment is not void, Belyea v. Bamsay, 2

Wend., 602; though such a judgment is clearly erroneous.

Douglass v. IBlaclcman, 14 Barb., 381.

What proceedings are necessary.'] From what has preceded

there has perhaps enough been said to show what steps ought

to be observed in a civil action. But, it will not be amiss to

state, that, in all matters which relate to acquiring jurisdiction

over the person or the property of the defendant, and also in re-

lation to the subject matter of the action, or to the territorial

extent of its limits, there must be a strict compliance with the

requirements of the statute or jurisdiction will never be attained.

Seymour v. Judd, 2 Oomst., 464. And unless jurisdiction is once

acquired the judgment will be utterly void. lb.

How far consent will confer it.'] It is frequently said that con-

sent will confer jurisdiction over the person, though not so m
relation to the subject matter of the action. This statement is

not entirely accurate. For there cannot be any jurisdiction as

a court unless it is conferred by the law. Consent would not

authorize a private i)erson to take cognizance of an action and

render a valid Judgment. And yet that might be done if it were'
(a) Note 543.



JUKISDICTION IN CIVIL ACTIONS. 17

true that consent could confer jurisdiction. Parties may arbi-

trate their claims, but the award is not a judgment.
The utmost that can properly be said is, that where there is

jurisdiction over the subject" matter of the action, and there

is also a right to jurisdiction over the person, if appropriate

process is issued and served, there the justice may acquire juris-

diction over the person of the defendant by his consent, notwith-

standing a defect in the process. In such a case, the law gave a
right to jurisdiction, and the defendant waived an irregularity

in the exercise of thiat jurisdiction. In such a case, a waiver
would render the judgment as vaM as though no defect ever

Bxisted.

The right to object was given for the benefit of the defendant.

A.nd there is no maxim of the law more familiar than that which
declares that every man is at liberty to renounce any benefit

which the law has reserved for him. Tombs v. Rochester and Syra-
cuse B. B., 18 Barb., 583 ; OonMing v. King, 6 Seld., 446, opinion

;

Buel V. Trustees of LocTcport, 3 Oomst., ,197 ; Baiter v. Braman, 6

Hill, 47.

Errors when waived ly pleading, &c.] The remarks just made
have explained the question so far as express consent is concerned.

But there is an other and more extensive application of the same
principle. For, in relation to defects in the process, it is a most
extensive rule that every step which is taken in a cause without
objection, is a waiver of every*previous defect or irregularity. To
enumerate all the instances iu which this rule has been applied

and enforced is entirely unnecessary, since the object of the

present section is to show what the general rule is, and to leave

the application for a more appropriate place in the work.
The following cases show its application when the party plead

without objection, and previous irregularities were held to be
waived: Onderdonlc v.- Banlett, 3 Hill,- 323; Aldritch v. Ketcham,
3.E. D. Smith, 577; Bray v. And/reas, l-E. D. Smith, 388;
Malone v. ClarJc, 2 Hill, 658.* This rule is so well established that

it would be deemed out of place to cite authorities, were it not

tor two cases which will be here noticed.

In Cornell v. Smith, 2 Sandf., 290, it was held that pleading in

the action was not a waiver, so as to confer jurisdiction over the

person of the defendant, who was a non-resident. But, in that

case, the statute declared that the justice should dismiss the

action with costs of suit, in the same manner as if the plaintiff

were nonsuited on the trial on the merits ; and it also declared

that the judgment should be utterly void. Laws of 1813, 379.

^ 103. The statute was here imperative and express, that the

action should be dismissed, and also that the judgment itself

should be void.

In Bobinson v. West, 11 Barb., 309, the defendant was a non-

resident of the city of New York, where he was su.ed in the marine
court by a long summons.
The superior court held that, by pleading without objection

'Wxa II 3 (a) Le Sage v. Great Western B. B. Co., 1 Daly, 306.
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the defendant waived the error, and thus conferred jurisdiction

over his person. 1 Sandf., 19. This decision was pronounced by

a very able judge, and concurred in by a learned court. But it

was reversed in the supreme court ; and as the superior court and

the supreme court are both courts of ability and learning, it can-

not be said that the question is settled by the decision in Robin-

son V. West.

There is a statute which declares that the parties may appear

and join issue without any process whatever. Vol. I, 38, §§ 9 and

10, sub. 3 ; Vol. I, 44, § 46. Whenever, therefore, the parties

voluntarily appear and join issue, the justice has jurisdiction over

the person of the defendant. In the case of Robinson v. West,

the court attach a great deal of importance to the expression

of the statute, which is :
" and if such defendant be proceeded

against otherwise, the justice shall have no jurisdiction of the

cause." Vol. I, 75, <^ 215. Full effect may be given to the statute,

and still hold that the parties may waive the irregularity, by
appearing and pleading without objection.

It has been already seen, from numerous cases, that the justice

would not acquire jurisdiction if he issued improper process, and

that the judgment would be void, as between the parties ; and
that it was also reversible at the option of the defendant. And,
surely, this is protection enough, for the defendant may reverse it

at the expense of the other party if he chooses ; or he may treat

it as utterly void when an attempt is made to enforce it against

him.
With all deference to the learned court which decided Robinson

V. West, it seems to me that the true construction of the statute

is, that if the justice issues any other process than a short sum-

mons in such a case, he will not acquire any jurisdiction of the

action by virtue of the process which he issues. If the defendant

does not appear to answer the process, the judgment will be void.

If the defendant does appear, and expressly agrees to join

. issue there is no reason why the action is not one in which issue

is joined by consent. as the law permits. The true question

ought to be whether the parties in such a case voluntarily joined

issue. And the court, in the case cited, seems to entertain the

same view, for it is said :
" The court below say that the defend-

ant, by pleading ovqt, must have agreed to enter an action in the

court without process." \

" This would be to infer an agreement, contrary to all the facts in

the case, brought home to the knowledge of the court by the record

before it. The retiu'n shows that the defendant was brought*

before the court by this illegal process ; and that it was under

that process that he asked for an a(\joumment and obtained it,

and asked that he might send for counsel, and got ten minutes
to do it in, and under the force of that process he pleaded, and
by virtue of that, process, and not of any agreement to enter an

action without process, the plaintiff took judgment against the

defendant in his absence, after waiting more than hour for his
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return. The process is returned as the foundation to the action,

and no agreement to enter the action without process is pre-

tended in the return. To infer such an agreement under these
circumstances, is to do violence to one's common sense. The
suit being commenced by process, an agreement to enter the
action without process, could hardly be established, without an
express abandonment of the process, or an express agreement to

enter or commence the action anew, without process." 11 Barb.,

311. The opinion of the court has been thus partially cited for

the purpose of showing that the court did not think, in that case,

that the defendant voluntarily joined issue. There is nothing in

the case which really militates against the rule as stated in the
commencement of this section. If the process is made use of
fraudulently or oppressively, as the court evidently thought was
done in that case, then the decision, on the facts of that case,

was right.

But if a defendant voluntarily joins issue, knowing of the
defect at the time, and making no objection thereto, he ought
then to be regarded as voluntarily joining issue, and as tacitly

agreeing to waive all defects as to the process. Good faith and
fair dealing require this ; for, in the first place, the defendant was
under no legal obligation to appear and answer the process, and
his appearance is, therefore, voluntary ; and, in the second place,

a voluntary joining of issue, without any objection, is an implied
agreement to waive the irregularity, and no one ought to be
allowed to retract a consent once fairly and knowingly given.

It may be said, that the party may consent because he is igno-
rant of the law. Be it so. The rule of law is clear, that every
man is presumed to know the law, and is bound to act accord'

ingly—a rule most extensively applied, and most invariably en-

forced, both in civil and criminal matters.

The rule, that a defendant, by voluntarily appearing and
joining issue, without objection, waives the objection so far that

jurisdiction is obtained over his person, is sustained by a nu-
merous, and nearly unbroken series of cases in this state. Day v.

Wilber, 2 Gaines, 134 ; Malone v. Clarlt, 2 Hill, 658 ; Onderdonk
V. Banlett, 3 Hill, 323 ; Bloodgood v. Overseas of Jamaica, 12
Johns., 285 ; And/rews v. Thorp, 1 E. D. Smith, 615 ; Monteith v.

Cash, IvE. D. Smith, 412; Ald/ritch v. Ketcham, 3 E. D. Smith,

577 ; Bray v. Andreas, 1 E. D. Smith, 388 ; Cunningham v. Phillips,

1 E. D. Smith, 417 ; Rogan v. Baiter, 2 E. D. Smith, 22; Paulding
V. Hudson Manuf. Co., 2 E. D, Smith, 38 ; Cossling v. Broach, 1

Hilt., 49 ; Mahoney v. Penman, 4 Duer, 603; Bempsey v. Paige, 4
E. D. Smith, 218; BoUnson v. West, 1 Sandf., 19.

Since the foregoing remarks were written, the court of appeals

have finally settled the question. And it is expressly held that,

if a long summons is issued against a non-resident defendant,

the process is not a nullity if the defendant voluntarily appears

and joins issue without objection. Olapp v. Qrawes, 12 E. P.

Smith, 418. Nor is the judgment even erroneous in such a case
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and it will not be reversed on an appeal from the judgment. Ih,

But it is clear that a party may appear and object to the defects

in the process
;'

and, if his objections are overruled, he may then

join issue on the merits without waiving his previous objections.

Wheeler v. Lampman, 14 Johns., 481 ; Shannon v. Oomstoclc, 21

Wend., 457; Camp v. TiUetts, 2 E. D. Smith, 20; Dewey v. Greene,

4 Denio, 93 ; Allen v. Stone, 9 Barb., 61 ; Bessequie v. Brownson,

4 Barb., 541; Cunningham v. Goelet, 4 Denio, 71; Belden v. N. T.

and Harlem. B. B. Co., 15 How., 17; Avery v. Slaclc, 17 Wend.,

85. In the last case, the court said, Oowen, J.: " But it is said

that the defendant waived the objection by pleading over. Not

so. He made a specific objection in due season, and that being

overruled, he was compelled to plead or give up all he had to say

on the merits. Eesistance, to the extent of a man's power, is

certainly a new kind of waiver." Process for the commencement
of an action against a convict in the state.prison, may be served

on him in the prison. Although his right to sue is suspended, he

may still be sued, and the suit prosecuted to judgment. Baim v.

Buffie, 8 Bosw., 617.

The provisions of the statute (3 E. S., 90, § 1, 5th ed.), for the

appointment of trustees of the estate of an imprisoned debtor, do

not in any manner interfere with the right of prosecuting an

action if the creditor prefers that course. IJ). ; and see Harvey v.

Jacoh, 1 Barn. & Aid., 159.

There is nothing better settled in the practice of justices' courts

and in those of record, than that which holds that a party who takes

any steps in a cause voluntarily, and without objection, waives

all previous defects or irregularities, not merely in the process,

but in all subsequent proceedings. If a cause is irregularly

adjourned, yet an appearance at the. trial without objection,

waives the objection, and the judgment is entirely regular and
valid. Dunham v. Heyden, 7 Johns., 381 ; WiUoughhy v. Carleton,

9 Johns., 136 ; Kilmore v. Sudam, 7 Johns., 529 ; Hill v. Downer,
11 Johns., 461 ; Tifft v. Culver, 3 Hill, 180 ; Allen v. Ildmva/rds, 3

Hill, 499 ; Nellis v. McCai/rn, 35 Barb., 115 ; Seymour v. Bradfield,

Id., 49. So the right to a trial by jury may be waived by the acts

of a party. Id., 52.

How far it may "be lost^ Upon this subject it is merely necessary
to say that when the justice has once possessed jurisdiction of

the subject matter of the action, and over the person of the defend
ant, no subsequent irregularity will render the judgment void,

where the question comes up collaterally. Ante, 16. And on the

other hand, a justice may try a cause so improperly as to lose

jurisdiction in the sense that the judgment is erroneous, and
therefore reversible on appeal. See the cases, ante, 16.

Ought to appear on the face affirmatively^ The proceedings of

every court ought to show on their face that there was a legal

jurisdiction to render the judgment.
In the superior courts of record it is not strictly necessary that

such facts should be stated in the record, because jurisdiction is
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presumed to exist in such cases. But in inferior courts there is

no such presumption, and their proceedings must all show affirm-

atively that they had jurisdiction, or they will be of no validity

whatever, unless, in those cases in which it may be legally done,

it is shown by extrinsic evidence that there was, in fact, jurisdic-

tion. Simons v. De Barre, 8 Abb., 269 ; Noyes v. Butler, 6 Barb.,

613 ; Harrington v People, 6 Barb.. 607 ; Hard v. Shipman, 6
Barb., 621 ; Benn v Borst, 5 Wend., 292.

There are numerous cases in which it may be shown that there

was in fact jurisdiction, notwithstanding the omission of the
record to show it. But it wHl not be of any avail to insert facts

in the record which would, if true, show jurisdiction ; because
the question whether the justice originally acquired jurisdiction

is always open for examination by the defendant. Ante, 5, 13, 15
This principle does not in the least conflict with the rule that a

judgment is conclusive between the parties and their privies

;

because, if the justice never had jurisdiction then it is not a
judgment but a mere nullity.

But when jurisdiction is shown to have once existed, then the
judgment will be conclusive ; and the judgment of a justice will

be as conclusive as that of a court of record. Wesson v. Chaviber-

lain, 3 Oomst., 331. And so, when jurfsdiction is shown, the
regularity of the proceedings of a justice is presumed as much
as those of a court of record. Wilson v. Fenner, 3 Johns., 439

;

Clemmts v. Benjamin, 12 Johns., 299 ; Fuller y. Wilcox, 19 Wend.,
351; Oakley Y. Tan Home, 21 Wend., 305; Baum v. Tarpenny,
3 Hill, 75 ; Stafford vr Williams, 4 Denio, 182.

But when an appeal is taken from the judgment of a justice

on the ground that he had no jurisdiction, the return must then
show affirmatively that there was originally jurisdiction to render

a valid judgment. And if the jurisdictional facts were not
proved before the justice, it will not be of any avail that such
facts really existed.

If an attachment or a warrant is issued without an affidavit, it

is of no consequence that the defendant is a fraudulent debtor.

It is only in those cases in which such facts are proved before the

justice, that he is authorized to act, and these facts must appear
in the return or the judgment wUl be reversed.

Personal disqualifications^ The administration of justice ought
to be impartial. And there ought not to be the slightest cause
for questioning the purity of the motives of the justice. The
confidence of the people in any tribunal must be founded upon
the intelligence and the integrity which it exhibits in the course

of its proceedings. The circumstances which influence the mind
are frequently very powerful, even when the person affected is

unconscious of it. A juror who has heard the circumstances of

a case, and has formed an opinion, is not permitted to sit as juror

at the trial.

And a justice ought to be as far above suspicion as a juror

;

and, for that reason, a justice ought never to advise with either
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of the parties in relation to the law of the case on the merits,

nor as to the manner of prosecuting the cause. It is impossible

for a justice to counsel either party in relation to the cause, and

then to feel entirely indifferent whether the advice given, or the

opinion expressed, shall prove correct. And this is of the highest

importance, since the justice must sit in judgment upon that

opinion ; for it would be most strange, indeed, if the opinion

expressed did not produce any influence upon either the judg-

ment or the feelings of the justice. But, however that may be

;

and however just the action of the justice might be under such

circumstances, yet the opposite party could not fail to feel that

there were just and reasonable grounds to question his impar-

tiality. And, therefore, no justice ought to place himself in a

position so questionable. Every one who has observed the

action of the human mind, must have seen how naturally it sides

with one party or the other, even when no part is taken in the

controversy ; and for that reason the justice should make impar-

tiality his constant study in all his official acts. A justice can-

not, like a juror, be challenged because he has expressed an

opinion in the cause. McDowell v. Tan Deusen, 12 Johns., 356.

The only remedy of a party in such a case is to call for a jury,

which is liable to challenges until an impartial one is obtained.

In one case in the Delaware county court, it was held by
Gleason, county judge, that judgment must 'be reversed where
it appeared that the justice who rendered it had himself acted as

counsel for the plaintiff before an other justice for the same claim

;

and that he refused to dismiss the actioii when pending before

him, although the defendant applied to him to do so.* Carrington

V. Andrews, 12 Abb., 348 ; see also People v. OlarTc, 21 Barb., 214.

Interest of the justice, or a party to the record.] There are cases,

however, in which a justice on account of reasons personal to

himself, cannot sit as a judge or a justice in the cause, even if he

would. The statute declares : "No judge of any court can sit, as

such, in any cause to which he is a party, or in which he is

interested, or in which he would be excluded from being a juror

by reason of consanguinity or affinity to either of the parties."

Vol. I, 78, § 2. This statute applies to justices of the peace as

much as to judges of courts of record. Every judgment which is

rendered in violation of it will be utterly void. It is scarcely

possible to conceive a case in which the justice would be named
as a party to the record in an action brought before himself. But
the statute applies to a case in which the justice is beneficially

interested in the judgment, although the action may be nominally
in the name of other parties. Foot v. Morgan, 1 Hill, 654. And
where several persons are necessary to form a court, or to consti-

tute a quorum of it, for the transaction of business, if any one
of those members necessary to form a court, or a quorum thereof,

are parties to the action, the judgment will be void. Coweerse v.

McArthur, 17 Barb., 410 ; Baldwin v. McArthur, 17 Barb., 414.

In these cases it is not important that the justice is not the only
(a) Note 544.
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oue interested; that his interest is remote and trifling; or, that
it is in common with many others ; for, when he is a party to the
record, the statute declares that he cannot sit as a judge. And,
where one of the justices who sat as a member of a court of ses-

sions, was also, at the same time, a superintendent of the poor of

the county who applied for and obtained an order for the main-
tenance of a poor persoii, it was held that the order was void.

Last two cases cited. In these cases, the county judge and the
other justice of sessions, were as much interested in the event of
the action of the court as the one who was named as a party to

the proceeding ; but the causes were not decided upon the ques-

tion of interest, for the reason that the members of the court were
remotely interested as tax payers ; bbt upon the express ground
that one of the members of the court was named as a party to

the record.

An interest in the event ofthe action is equally a disqualification

of a judge or a justice. But it must be an interest in the event
of the action, in which he sits as judge or justice, or he will not
be disqualified. That he is interested in similar causes, is of no
consequence, so long as he has no interest in the cause which he
tries as a justice. It does not matter in what manner he may
hold his interest ; whether as a single individual, or as a mem-
ber of a corporation ; for, when a corporation is a party, either

as a defendant or as a plaintiff", if the justice is a member of the
corporation, he cannot sit as justice. The statute is to be so con-

strued as to disqualify the justice in every case in which he has a
pecuniary interest, which is directly involved in the determina-
tion of the action which is tried before him. Washington Ins.

Co. V. Price, 1 Hopkins, 1 ; Vol. I, 78, % 2, 8. The test is,

to determine whether he has a direct personal pecuniary interest

in the event of the particular action, and whether the judgment
directly affects that interest; if it does he cannot sit as a justice

in the cause.

There is a partial qualification of the statute when a town is a
party to the action. The statute provides :

" Any action in favor

of a town, which, if brought by an individual, could be prose-

cuted before a justice of the peace, may be prosecuted by suck
town, in like manner, before any such justice; but no action,

to recover a penalty given to a town, shall be brought befcH;e

any of the justices of the peace residing in the town for the

benefit of which the same is prosecuted; but all such, actions

may be brought before any one of the justices of the peace
residing in any other town in the same county." 1 E. S., 837, "^ 5,

5th ed. This section applies to those cases only in which the

town sues in its corporate capacity for the recovery of a penalty.

And, therefore, where an action was brought before a justice of

the peace, in the names of the overseers of the poor, to recover

a penalty for a violation of the excise law, in selling spirituous

liquors without a license, it was held, that, although the i)enalty,

when recovered, was to be applied to the use of the poor of the
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town in which the justice resided, he nevertheless had jurisdic

tion. Wood v. Bice, 6 Hill, 58 ; Corwein v. Sames, 11 Johns., 76..

Therefore, in all actions brought by town officers, as such, in

their own names, for the recovery of penalties, the justices of

the same town will have jurisdiction, notwithstanding the penal-

ties, when collected, are directed by statute to be applied to the

use of the poor of the same town.

Belationship to pm-tie^.] But there are other personal disqualifi-

cations than those of being pecuniarily interested in the action,

or of being a party to it.

Eelationship, either by consanguinity or by affinity, to either

of the parties to the action, is a disqualification of the justice.

Impartiality in the administration of justice is one of its essen

tial elements; and, where there is partiality in that administration,

there is also certain injustice to one of the parties.

Nothing is more likely to bias the judgment and the feelings

of a justice than his relationship to one of the parties ; for that

attachment which exists for relatives is founded in the best feel-

ings and principles of our nature. And it is a wise provision of

the law which forbids a justice from sitting in such a case, since

it is important to the public interests that there should be implicit

confidence in all courts, and in the belief that they wUl adminis-

ter impartial justice alike to all, in whatever circumstances or

condition. The first question is, what is such a relationship by

consanguinity or affinity as will disqualify a justice ? Ajffinity

properly means the tie which arises between the husband and the

blood relatives of the wife, and between the wife and the blood

relatives of the husband, in consequence of the marriage; and,

therefore, while the marriage tie remains unbroken, the blood

relatives of the wife stand in the same degree of affinity to the

husband that they do in consanguinity to her. But there is no

affinity between the blood relativies of the husband and the blood

relatives of the wife. Paddock v. Wells, 2 Barb. Oh., 331 ; HigU
V. Leonard, 1 Denio, 186.

Consanguinity is that relation which subsists among all the dif

ferent persons who descended from the same stock or common
ancestor. Some portion of the blood of the common ancestoi

flows through the veins of all his descendants, and though mixed

with the blood flowing from many^ other families, yet it consti-

tutes the kindred or alliance by "blood between any two of the

individuals.

This relation by blood is of two kinds, lineal and collateral.

Lineal consanguinity is that relation which exists among persons

where one is descended from the other, as between the son and
the father, or the grandfather, and so upwards in a direct ascend-
ing line ; or the grandson, and so downwards in a direct descending
line.

Collateral consanguinity is the relation subsisting among per-

sons who descend from the same common ancestor, but not from
each other. It is essential, to constitute this relation, that thej
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spring fi'om the same common root or stock, but in different

branches. The mode of computing the degrees is to discover the
common ancestor, to begin withhim, to reckon downwards, and the
degree of the two persons, or the more remote of them, is distant

from the ancestor, is the degree of kindred subsisting between
them. For instance, two brothers are related to each other in the

first degree, because from the father to each of them is one degree.

An uncle and a nephew are related to each other in the second
degree, because the nephew is two degrees distant from the com-
mon ancestor ; and this rule of computation is extended to the

remotest degrees of collateral relationship. This is. the mode of
computation by the common and the canon law. Bouv. Law
Diet., title, Consanguinity. Ohancellor Kent says, 4 Com., 412,

original paging : "In the mode of computing the degrees of con
sanguinity, the civil law, which is generally followed upon that

point, begins with the intestate, and ascends from him to a com-
mon ancestor, and descends from that common ancestor to the next
heir, reckoning a degree for each person, as well in the ascending
as descending lines. According to this rule of computation, the
father of the intestate stands in the first degree, his brother in

the second, and his brother's children in the third ; or, the grand-
father stands in the second degree, the uncle in the third, the

cousins in the fourth, and so on in a series in genealogical order."

See also Dayton's Surrogate, 212, «&c., 2d ed. ; Siveezey v. Willis,

1 Bradf., 495 ; Bogert v. Furman, 10 Paige, 496 ; Willard on Exe-
cutors, 195, 196.

There are several cases which show what persons are so related

to the justice as to disqualify him from acting. In Edwards v.

Mussell, 21 Wend., 63, the justice and the plaintiff were cousins,

and the justice dismissed the action on account of relationship,

but rendered judgment against the plaintiff for costs. It was
held that the judgment must be reversed, because the justice had
no authority to render any judgment whatever. In Randall v,

Eall, Lalor's Sup. to Hill & Denio, 239, the justice and the

defendant were second cousins. The justice dismissed the action,

and rendered judgment against the defendant for the costs of the

justice and those of the constable, and nothing more. This judg
ment was reversed. In Post y. Black, 5 Denio, 66, the justice

and the plaintiff were second cousins, and the judgment rendered

was reversed. In Foot v. Morgan, 1 Hill, 654, it was held that a
judgment was void where the plaintiff was a nominal party, and
the real party in interest was a person who had married a sister

of the justice's wife, and both wives were living at the time the

judgment was rendered. And see Cain v. IngTimn, 7 Cow. 478,

and note a. In Place v. Butternuts Woolen Co., 28 Barb., 503,

the justice was a brother to one of the stockholders in the defend-

ant corporation. The corporation asked to have the action dis-

missed for that reason. The justice refused, and the plaintiff had
judgment. This was reversed by the supreme court, on the

Waet n—
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ground of the relationship which existed between the justice and

the brother who was such stockholder.

There are also some cases in which the justice was held not to

be disqualified. In Carman v. Newell, 1 Denio, 25, it was objected

that the justice could not sit, and it was proved that John Oar-

man, a brother of the plaintiff, had married the widow of a

deceased brother of the justice, and that the widow was then

dead. It did not appear that there were any children of the

widow living. It was held that the justice was not disqualified

from acting by reason of affinity.

In Highe v. Leonard, 1 Denio, 186, a brother of the justice had

intermarried with a sister of the plaintiff, and the parties were

married before the commencement of the action, and at the time

of the trial and the rendition of the judgment were still living.

It was held that the justice was not disqualified. See the terms

Afl&nity, &c., ante, 24.

The foregoing cases were all decided since the enactment of

the statute which forbids a judge from sitting if related to either

party. And the same cases hold that the statute applies to

justices of the peace as well as to courts of record. The statute

is as follows: "No judge of any court can sit, as such, in any

cause to which he is a party, or in which he would be excluded

from being a juror by reason of consanguinity or affinity to either

of the parties." Vol. I, 78, § 2.

This statute is imperative; and it renders the decisions which

were made before the enactment of the statute' entirely useless

upon this question ; and, so far as they may lay down a different

rule from that declared by the statute, they are void. See ^ggle-

ston V. Smiley, 17 Johns., 133, which is not law since the statute;

see also Pierce v. Sheldon, 13 Johns., 191, in which the plaintiff

was a son-in-law of the justice, the judgment was reversed, but

it was not then settled that the justice was disqualified as the

statute now does. In Bellows v. Pearson, 19 Johns., 172, the plain-

tiff was a soD-in-law of the justice, the judgment was also

reversed. The last two decisions were both right; but neither

of them was founded on the disqualification of the justice, in 'the

sense that the statute now disqualifies them.
The death of the husband, without issue, will sever the tie of

affinity between the wife and a third person to whom she was
related, in consequence of the husband's relationship to him by

consanguinity only.

But if there be hving issue of the marriage, who survive the

husband, such issue will continue . the relationship by affinity

between the wife and the blood relatives of her deceased husband.

Paddock v. Wells, 2 Barb. Oh., 331; Cain v. Ingham, 7 Cow., 478,

and note a. And, of course, the death of the wife, without issue,

will sever the tie of affinity between the husband and the blood

relatives of the wife; though if there be issue of the marriage
living, the relationship will be continued. lb.

It has been made a question whether this statutory disqualifl-
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cation may not be waived by the consent of the parties. And
in OaMey v. Aspinwall, 3 Oomst., 547, the court of appeals held
that, where a judge is disqualified to sit in a cause by reason of
consanguinity to one of the parties, he cannot sit even by the
consent of both the parties. And, in this case, the judge parti-

cipated in the decision at the request of the party who subse-
quently moved to have the judgment vacated, which motion
was granted.

It is a matter of some importance to determine the character
of the judgment, if such a one is rendered. In Foot v. Morgan,
1 Hill, 654, it was held that such a judgment was absolutely
void, and that it could not be set off against an other judgment.
In other cases, where the question arose on appeal, the judg-
ments were reversed because they were erroneous. Edwards v.

Mussell, 21 "Wend., 63; EandaU v. Hall, Hill & Denio, Sup., 239;
Post V. Black, 5 Denio, 66; Place v. Butternuts Woolen Co., 28
Barb., 503. In the cases just cited, the question whether the
judgments were absolutely void did not arise, although the judges
said in some of these cases that the judgments were void. And,
in view of the plain declaration of the statute that in such cases
the judge shall not sit as such, it seems too plain for argument
that the judgment is absolutely void; for it is by virtue of the
statute that he has jurisdiction, and when he is prohibited by
statute from acting in a given case, he has no more authority to
act in that ease than a private citizen would have. It therefore
follows, that such a judgment may be treated as a nulUty in all

places and for all purposes^ either collaterally or on appeal.
And it is now settled by authority, that a judgment which is

rendered by a justice who is related to one of the parties, is

absolutely void, whether the question arises directly or col-

laterally. ScJioonmaTcer v. Clearwater, 41 Barb., 200.

The fact of the relationship of the justice to the party, may be
shown by the return of the justice on an appeal ; and if it

appears in the return, the judgment wiU be reversed. Edwards v.

Mussell, 21 Wend., 63; Post v. BlacTc, 5 Denio, 66; Bandallv.
EaU, Hill & Denio, Sup., 239; Place y. Butternuts Woollen Co.,

28 Barb., 503.

The question may also be raised by assigning the relationship

as error in fact, on an appeal. And the truth of the allegations

may be determined in the county court on afiidavits, or by the
oral evidence of witnesses sworn by the court. Code, § 366. This
section of the Code is intended to permit the parties to determine
every thing assigned as error in fact, upon affidavits, or upon oral

evidence, if the facts are not within the knowledge of the justice;

or, if they cannot |)e properly made to appear in the return.

Cook v. Swift, 18 How., 454; S. C, 10, Abb., 212; Surd v. Bee-

man, 8 How., 254; Adsit v. Wilson, 7 How., 64; Harvey v. Rick-
ett, 15 Johns., 87; Roberts v. Failis, 1 Oow., 238; Rose v. Smith,
4 Oow., 17 ; Tiffany v. Gilbert, 4 Barb., 320.

It is evident, froin the cases cited, that no objection need be
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made before the justice, and that an appearance is not a waiver

of it, since express consent cannot confer jurisdiction. And if

any such judgment should be enforced by an execution, the

justice and the plaintiflf would both be trespassers. The proper

course for the justice, when the question arises, is to dismiss the

action and not to render any judgment whatever.

Innkeeper, &c.]' The statute disqualifies innkeepers from acting

as a court in certain cases. Yol. I, 37, '^§ 3, 4. Under these

sections it has been held that a tavern keeper might be elected

justice, provided he was such at the time of Ms election. Pa/rmelee

V. Thompson, 7 Hill, 77.

It has been held, under this amended section (4), that the only

effect of the statute was to deprive the justice of his jurisdiction

in the civil actions, which are provided for in the sections

mentioned. And it was held, that the justice, although a tavern

keeper in fact, had jurisdiction to hear complaints for neglecting

to work on highways as is required by the statute, and on proper

evidence, to impose and collect fines. JRice v. Milks, 7 Barb., 337.

If a justice should keep a tavern in fact, by keeping up a sign,

receiving travelers and selling liquor, though he has no license,

that is keeping tavern in fact within the statute. Clayton v.' Per

Dun, 13 Johns., 218; Schermerhorn v. Tripp, 2 Gaines, 108.

Actions expressly excepted.'] The language of the statute which

confers jurisdiction on justices, is necessarily general in its

character, and it relates to classes of actions, rather than to

particular cases. Code, >§ 53, Vol. I, 5. There are many actions

which would be. within the jurisdiction of a justice, under the

general language mentioned, were it not that the statute has

expressly excepted certain classes of actions from such jurisdiction.

The statute declares, Code, § 54: '*But no justice of the peace

shall have cognizance of a civil action:
"1. In which the people of this state are a party, excepting for

penalties not exceeding one hundred dollars

;

"2. Hot where the title to real property shall come in question,

as provided by sections 55 to 62 inclusive;
"3. JSTor of a civil action for an assault, battery, false imprison-

ment, libel, slander, malicious prosecution, criminal conversation
or seduction;

" 4. Nor of a matter of account, where the sum total of the

accounts of both parties, proved to the satisfaction of the justice,

shall exceed four hundred dollars

;

" 5. Nor of an action against an executor or administrator as

such."

This section of the Code is substantially a re-enactment of a

section of the Eevised Statutes in relation to justices' courts,

although it excepts some cases not excepted by those statutes.
There have been many cases decided which have settled what

construction the statute is to receive. And the cases decided
under the Eevised Statutes are entirely applicable to cases aris-

ing under the Code, unless where, in some particular instance,
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the Code has expressly changed the former rule. And these

changes will be hereafter pointed otit in an appropriate place.

People a party.'] The first subdivision of § 54, prohibits a justice

from trying any civil action in which the people of this state are

a party, except in actions for penalties not exceeding one hun-
dred dollars. This, by implication, permits an action for such
penalties when the amount does not exceed that sum. Biit sub-
division 3 of "§ 53 of the Code, expressly gives jurisdiction to

the extent of two hundred dollars in ordinary cases.

Title to lands in question.'] The most intricate, the most frequent

and the most important cases have arisen under the second
subdivision.

The prominent object of the statute, is to prevent an inferior

court like that held by a justice of the peace, from determining
in any manner the rights of parties in relation to the title to real

estate. While, on the other hand, such courts are permitted to

hear and determine questions in relation to the possession of
lands.

The language of the statute is to be carefully noticed. It does
not deprive a justice of jurisdiction absolutely, in all cases in

which the title to lands may come in question. Code, § 54, sub.

2. But it is in those cases in which the title to real property
shall come in question, as provided by §§ 55 to 62 of the Code,
both inclusive.

It is important, therefore, to determine what is prescribed by
those sections relative tp the title of real property.

The 55th section of the Oode reads as follows :
" In every

action brought in a court of a justice of the peace, where the title

to real property shall come in question, the defendant may,
either with or without other matter of defense, set forth in his

anS/Wer any matter showing that such title will come in question.

Such answer shall be in writing, signed by the defendant or his

attorney and delivered to the justice. The justice shall thereupon
countersign the same and deliver it to the plaintiff."

But a mere answer of title in the defendant is not alone sufii-

cient. And the 56th section of the Oode provides that an under-
taking shall also be given. The conditions of the undertaking
are specified in this section. The 57th section provides for a
discontinuance of the action when the defendant has complied
with sections 55 and 56.

Section 58 reads as follows: "If the undertaking be not de-

livered to the justice, Jie shall have jurisdiction of the cause, and
shall proceed therein; and the defendant shall be precluded, in his

defense, from drawing the title in question."

By section 59, it is further provided: "If, however, it appear
on the trial, from the plaintiff's own showing, that the title to real

property is in question, and such title shall he disputed hy the

defendant, the justice shall dismiss the action, and render judgment
against the plaintiff for the costs."

It is evident from the reading of these sections, that the inten-
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tion of the law is, that the defendant shall always set up title in

his answer if he relies upon that, or if he desires to avail himself

of that defense. If he neglects to set up such defense, the statute

declares that he shall be precluded from drawing title in question

by way of defense.

And in such cases, however valid his title may be, it will be of

no avail to him because of his omission to set it up in his defense

It has been already seen that an undertaking is also necessary in

order to deprive the justice of jurisdiction. But there are also

many cases in. which the title to real estate may come in ques-

tion, in other ways than on the showing of the defendant.

If the plaintiff cannot make out his case without showing title,

the defendant may dispute that , title and the justice is bound to

dismiss the action. For although the defendant is not permitted
to show title on his part, the statute declares that he may dispute

the title of the plaintiff if he proves any on the trial, and if the

defendant does dispute that title, it is fatal to the plaintiff's action.

The only effect, therefore, which is produced by an omission of

the defendant to set up title, is to deprive him of the right to

show his title in his defense, for it does not in any manner deprive

him of the right of disputing any title which the plaintiff may
show on the trial, in order to make out his case. And it is of the

highest importance, therefore, to determine correctly whether
the title to lands is really in question in a given case.

And, in the first place, it is very clear that the title to lands is

not in question where the sole point to .be determined is as to

who is in the actual possession of the land. Fredonia, &c., Plcmk

Road Co. V. Wait, 27 Barb., 214 ; Flhle v. Quackenboss, 6 Hill, 537.

It is sometimes said that a justice has no jurisdiction to try the

rigM to the possession of land, because it is assumed that the

right to the possession is of itself a question of title. That

statement is not accurate, if it is to be taken as broadly as it

is stated.

If the plaintiff, or the defendant,' claims a right to the possession^

of the land, solely because he is the legal owner of it in fee, which

carries with it the right to the possession, then the title to land

undoubtedly comes in question. But there may be a right to the

possession of land independently of a claim of title to it. And a

litigation of the right of possession would not, in such a case, be

in any sense a trying of the title to lands.

Take the case of a landlord and tenant, where a farm is leased to

the tenant for the term of one year. If the landlord is guilty of i

a trespass during that year the tenant may maintain an action

against him as well as against a stranger. And a litigation of

the right to the possession would not be a question of title.

If the tenant proved his right to the possession of the land by
producing the lease, that lease of itself would be conclusive evi-

dence that the title was in the landlord. So that, so far from
being a question of title, the lease would be an express admission
that the title was in the landlord. Where a party claims posses-
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sion of lands by virtue of a contract, which gives him a right to

the possession, and no claim is made to the ownership, then the

question may be tried by a justice.

But where the right to the possession is founded solely on the

ownership of the lands, then the justice cannot try the right to

possession under such a claim. There are several cases which
will illustrate these principles. Where the defense interposed is

that the plaintiflF gave a license to the defendant to do the acts

complained of, the title does not come in question. Bathlone v.

McConnell, 7 E. P. Smith, 466 ; People v. JSf. Y. Com. Pleas, 18

Wend., 579 ; Wiclcham v. Seely, 18 Wend., 649 ; Launits v. Ba/r-

num, 4 Sandf., 637.* And a mere license is not an interest in lands,

so as to draw the title in question. Dolittle v. Eddy, 7 Barb., 75 ;

3 Kent's Com., 452, 453, orig. pag. ; and see the note to Prince

V. Case, and Eerick v. Kern, 2 Am. Lead. Oases, 728 to 777 ; Vol.

I, 772, &c.
Where the defendant cut down growing trees, under a parol

license and before its revocation, it was held that, though grow-
ing trees constitute an interest in land, yet a parol license was a
good defense for acts done before its revocation. Pierrepont v.

Barna/rd, 2 Seld., 279. So, where the defendant, by a parol

license of the plaintiif, took gravel from the plaintiflf's land to

repair highways, before a revocation of the permission, it was
held that the license was a good defense. Syron v. BldJceman, 22

Barb., 336. Title is not in question in such cases, for the license

admits the title to be in the plaintiff, and that the action would
lie were there no license.

O'Reilly v. Davies, 4 Sandf., 722, is an instructive case on this

branch of the law. The complaint was" in trespass for entering

on the plaintiff's lot and blasting and carrying away rock and
stone therefrom.

The answer stated that plaintiff contracted with defendant to

blast off the rock and stone, to enable cellars to be made and
buUdings erected on the premises, and, among other things, de-

fendant was to have the rock obtained in blasting. The court,

by Sastdpokd, J., said: "We think, on consideration, that there

was no 'claim of title to real property' made by the pleadings in

this case. The answer admits the plaintiff's title unequivocally.

It attempts to justify what has been done, by a contract made
with the plaintiff to blast the rock on his land, and remove it out
of his way, so that he might build houses there, and, as a part of

his reward for his labor, the rock removed was to be the defend-

ant's. This sets up no title to the rock in the land, nor to any
part of the freehold. It is a contract to do certain acts on the

plaintiff's land, as his laborer or servant,- and for his benefit. If

there were such a contract the defendant had a right to enter on
the land to do the work. If there were none, his entry was a
trespass'. His claim is no more than a license. It does not savor

of title. His claim to the stone is not that he had right or title to

them as stone or rock in the plaintiff's soil, or as being a part of
(a) Note 545.
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the soil. Before they were blasted out, he could not mark out or

designate any portion of the rock or stone which was his, or ever
would become his under the contract. His claim of right to

them was a mere corollary to the execution of his contract ^;o do
labor for the plaintiff, and arose from its execution. It was a
claim to the rock after it was removed and blasted, not to the
rock attached to the freehold."

The question of title to lands is in all cases a question of

ownership. Smith v. Biggs, 2 Duer, 622. In the case last cited,

the action was brought to recover damages for the breach of
a covenant, by which the defendant bound himself to convey to
the plaintiff, on or before a certain day, a house and lot in the
city of New York, "by a good and sufficient deed, free from
incumbrances." The deed was executed by the defendant, but
not by his wife, so that her inchoate right of dower would not
be barred.

The plaintiff had a verdict with six cents damages, and he
claimed to recover costs because title was in question. The court
said :

" The controversy turned wholly upon the question, whether
an inchoate right of dower in the defendant's wife was a sub-
sisting incumbrance, which was necessary to be removed by a
release to enable the defendant to perform his covenant ; and
this was not a question of title, but of the legal construction ol

the agreement. It is admitted by the pleadings, that the defend
ant was the owner in fee of the house and lot, which he agreed to
convey. The title of an owner is certainly not divested by an
outstanding incumbrance, and, according to the decisions, the
question of title is, in all cases, a question of ownership. We
entirely agree with the counsel for the plaintiff, that an action
like the present is no more fit to be tried by a justice of the
peace than a suit in equity to enforce a specific performance of a
contract ; but, looking at the issues made by the pleadings, we
cannot say that under the terms of the Code, as formerly under
those of the Eevised Statutes, this action might not have been
tried by a justice, had the damages claimed not exceeded the
limits of his jurisdiction."

This case was decided solely on the grounds that the answer
admitted the title in the lands to have been in the defendant;
and that a mere incumbrance, though a breach of the covenant
did not raise a question of title to lands. The action was for a
breach of a contract, and it claimed to recover money, so that it

may be said to be within the 1st subdivision of the 53d section
of the Code. The Code does not provide whether the con-
tract shall be one relating to personal or to real property.
And there are numerous cases in which actions will lie on con-
tracts relating to real property, for instance, between landlord
and tenant. The only restriction in actions relating to real
estate is, that the title to land shall not come in question, and
that the action arises on contract. If the action is for a fraud
in the sale of real estate, no action of that kind can be tried
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before a justice of tlie peace. White v. Seaver, 25 Barb. 235.

The Code, § 53, sub. 9, confers jurisdiction for a fraud in relation

to the sale of personal property, but not for frauds in the sale

of real property.

The defendant ought to raise the question below, if he insists

that title is in question on the plaintiff's own showing, or he will

waive the objection. But such an action is open to the still

more serious objection that the Code has* not conferred jurisdic-

tion to try such an action in any event ; and, in that case, the
objection may be made at any time and in all places, because
the judgment would be absolutely void, for we have seen that
consent never confers jurisdiction as to the subject matter of
actions. Ante, 16.

Where a plaintiff, in his complaint, averred the ownership and
possession of a certain piece of land, and alleged an entry
thereon by the defendant, with teams and plows, and the plowing
up and destroying the shrubbery, vines and trees growing thereon

;

and the defendant alleged, in his answer, that he entered and
took the ^nes, &c., under and by virtue of an agreement made
between the plaintiff and defendant on the sale of the premises
by the defendant to the plaintiff, containing certain reservations,

&c. ; it was held that, under this issue, the title to land came in

question. Powell v. Bust, 8 Barb., 567. In the case last cited,

the defendant claim^ed to own the growing trees, &c., which
were a part of the real estate while growing, and he based his

lefense on the ground of his ownership of the trees, &c.
It therefore differs materially from the cases already cited, in

which the defense was a license, &c., for that admitted title

in the plaintiff. Where an action is brought before a justice of
the peace, by the assignee of the lessor in a lease in fee against
the assignee of the lessee, to recover rent, and the defendant in

his answer denies all the allegations in the complaint, the title

to land necessarily comes in question, and the justice has no
jurisdiction to render a judgment if the plaintiff shows his title

as the ground upon which he claims to recover, and the defend-
ant disputes that title. Main v. Cooper, 26 Barb., 468; 8. C, 11
E. P. Smith, 180.

If the action is one in the nature of waste, alleging a forfeiture

and praying for the recovery of the possession of the land, title

is in question, and a justice has no jurisdiction. Snyder v. Beyer,

3 E. D, Smith, 235. Where the defendant claims a right by pre-

scription to plow the plaintiffs lands, title is in question. Eustace
v, Tuthill, 2 Johns., 185.

An occupant of a house which is damaged by blasting rocks,

may maintain an action for the injury to his possession, whether
he is owner or merely a tenant, and the title to land is not in

question. Sarckop v. Gallagher, 2 E. D. Smith, 523. And so, in

an action for obstructing a right of way, where the defendant

answers by a general denial, the title to real estate cannot be
said to be in question so as to oust a justice's court of jurisdic-

Wait II—
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tion, if the defendant, being called as a witness, in the course of

his testimony proves on his own behalf the plaintiff's title. The

defendant himself having shown the title, it cannot be regarded

as disputed, within the meaning of the statute, so as to oust the

justice ofjurisdiction. Hastings v. Glenn, 1 E. D. Smith, 402. So,

where a defendant had agreed to remove his fence, so as to open

a road to its original width, title is not in question. Storms v.

Snyder, 10 Johns., 109. In actions by overseers of highways to

recover 'penalties for encroachments upon the highway, title to the

land in the highway is no defense, and no such question of title

can be properly raised ; because, though the ultimate title to the

lands may be in the defendant beyond any dispute, that will be

no defense to an action for the penalty, for the statute imposes

the penalty on the owner of the ultimate fee, as much as on an

entire stranger to the title. Fleet v. Youngs, 7 Wend., 291, 299,

opinion ; Parker v. Van Houten, 7 Wend., 145."

But, in an action of trespass between individuals, if the defense

interposed is, that the place where the trespass was committed is

a public highway, that raises a question of title. 'Whiting v.

Dudley, 19 Wend., 373 ; Willoughhy v. JenJcs, 20 Wend., 96; Ran-
dall V. Orandall, 6 Hill, 342 ; Dinehart v. Wells, 2 Barb., 432.

And the justice will not have jurisdiction to try the question

whether it is a highway, even by the consent of both parties. 16.

So, where the defendant claims a right of way over the plain-

tiff's lands by prescription, the title to lands is in question. Strilcer

V. Mott, 6 Wend., 465.'' Many of the foregoing cases were where
the defendant set up the defense of title in his answer.
But the question frequently arises in a class of cases in which

no defense of title is interposed.

If the actipn is brought for a trespass on wild, uncultivated

and unoccupied lands, the plaintiff is then compelled to prove Ms
title to the lands for the purpose of showing a constructive pos-

session. Huibellv. Rochester, S Cow., 115; Aikin y. BucTc,l Weni.,

466 ; Van Rensselaer v. Raddiff, 10 Wend., 639. The defendant

may object to such evidence, and he may dispute the plaintiff's

title, and insist on having the action dismissed on the plaintiff's

own showing, and the justice is bound to dismiss the action.

Main v. Cooper, 26 Barb., 468. If the defendant does not object

to the evidence, nor expressly dispute the plaintiff's title, the jus-

tice may receive the plaintiff's deed in evidence, and render a

judgment in his favor, which will be entirely valid. Vol. I, 770

;

Koon V. Mazusan, 6 Hill, 44 ; Adams v. Beach, 6 Hill, 271 ; Bel-

lows V. Saclcett, 15 Barb., 97. For the Code, <§, 59, only requires

the justice to dismiss the action when title is in question, even

on the plaintiff's own showing, in case the title shall be disputed

by the defendant. And it has been repeatedly held that the

defendant is bound to dispute the title of the plaintiff before the

justice, by explicitly calling his attention to it, and disputing the

title, or the objection will not be of any avail on an appeal.

Koon V. Mazuzan, 6 Hill, 44; Adams v. Beach, 6 Hill, 271;
(a) Note 546. (b) Note 547. .
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Browne v. Scofleld, 8 Barb., 239 ; J.dains v. Rivers, 11 Barb., 390

,

Bellows V. Saclcett, 15 Barb., 97.

Where a deed of land is oifered in evidence by tbe plaintiff in

a justice's court, to prove the mere fact of the purchase of the
land as evidence of the performance of a condition precedent to

defendant's liability upon a written instrument which is the
foundation of the action, it is admissible, although the title is

disputed by the defendant as insufficient to convey the. premises.

Its admission in such a case, and for such a purpose, does not
draw the title to the premises in question in such a manner
as to oust the justice of jurisdiction. Nichols v. Bain, 27 How..
286. S. a, 42 Barb., 353.

These cases show that it is not a ground of dismissing the
action in every case in which title comes in question; but only in

those cases in which title comes in question as prescribed by the
sections of the Code mentioned, viz., 55 to 62, both inclusive.

Code, § 54, sub. 2.

It may sometimes be a question what is disputing the title

within the meaning of the 59th section of the Code.
And it is sufficient to say, that whenever the defendant on

the trial below distinctly asserts that the title is in question on the
plaintiff's own showing, and he asks the justice to dismiss the

action for that reason, this will be entirely sufficient as an objec-

tion to raise the question of title.

And where the parties actually litigate the title by the iutroduc-

tion of evidence of title on both sides, that is sufficient to raise

the question of title. Whiting v. Dudley, 19 Wend., 373; Striker

V. Mott, 6 Wend., 465. In an action of trespass for taking fire-

wood, the defendant set up in his answer, these facts, viz., that

such wood grew and was cut upon the Tonawanda Eesei?vation

in the county Genesee; that such reservation is Indian lands,

and is owned and occupied by the Seneca Ifation of Indians,

that such Indians reside thereon ; that the defendants are Seneca
Indians, and occupy and reside on the said reservation, and are

members of said nation, and that in theix own right as such
Indians they took, carried away, &c. It was held that this raised

a question of title to lands. Smith v. Mitten, 13 How., 325.

It is an important question, sometimes to know whether the

judgment will be void or merely erroneous, in case a justice

should improperly refuse to dismiss a cause when requested to

do so in a proper case.

It was casually said in Koon v. Mazman, 6 Hill, 46, that the

judgment would not be void but merely voidable for error. That
point was not involved in that case, and it was a case on error,

so that the question could not properly arise as to its validity

collatei;ally. Such a case is not at all like a case where a justice

has jurisdiction and errs in exercising it, like that of an improper
adjournment of a cause.

The statute declares, that in case title comes in question as
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provided by the Code, the justice shall have no jurisdiction. Code,

>§ 54, Sub. 2.

In such a case, the jurisdiction as to the siiiject matter of the

action is conditional; and it is declared that in a certain contin-

gency, no jurisdiction shall exist; and when that contingency

occurs, the right to try the action is gone. And this is the rule,

whether the question arises on a case where the plaintiff shows
title, or one where the defendant pleads title and gives the proper

undertaking. Whenever the question is properly raised as pro-

vided by the Code, the judgment will be utterly void, if the justice

assumes to proceed and try the cause and render a judgment.
Gage v. Hill, 43 Barb., 44.

Assault and lattery, &c.] The third subdivision of section 54 of

the Code declares that no justice of the peace shall have cognizance

of a civil action for an assault, battery, false imprisonment, libel,

slander, malicious prosecution, criminal conversation, or seduction.

The damages claimed in such actions are generally much greater

than the amount of a justice's jurisdiction. The nature of the

actions are so generally understood, that it is not difficult to

determine whether a given action is one of those excluded from

the jurisdiction of a justice. It was held, before the enactment

of this section of the Code, or of any similar statute, that a justice

had no jurisdiction of an action for a malicious prosecution.

Main v. Prosser, 1 Johns. Oas., 130 ; Vanduzor v. Linderman, 10

Johns., 106.* Since the enactment of the statute, very few cases

have been decided and reported on this subject.

In ShorJce v. Charles, 18 Wend., 616, it was held that an action

on the case for an assault and battery could not be tried before a

justice.

In S,ich V. Hogeboom, 4 Denio, 453, it was held that trespass

cannot be maintained in a justice's court for tearing and injuring

the plaintiff's clothes, if it appears that the damage was done iu

connection with an assault on his person.

In Bull V. Colton, 22 Barb., 94, in an action brought before a

justice of the peace, the complaint alleged that the defendant

made an assault upon the horse of the plaintiff, while said horse

was attached to a buggy wagon, " and while plaintiff was in said

wagon, by willfully and maliciously striking, whipping, beating

and pounding said horse with a whip and hoe, and greatly

injured, hurt and damaged said horse, and caused said horse to

rear up, jump and run, while said plaintiffwas in said luggy wagon,

causing said horse to be greatly frightened, to plaintiff's damage
$100. Held, that the action was not one for an assault and
battery upon the complaint as put in ; but that it was proper for

the justice to permit the plaintiff to amend the complaint by
striking out the allegations relative to the plaintiff's being in the

wagon, at the time of thie occurrence and that after such amend-
ment, the action was clearly an action for injuring property,

which the justice had jurisdiction to try.

Demands exceeding four hundred dollars.] An other class of

cases of which a justice has no jurisdiction, is specified in snb-
(n') Note 548
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division 4, of section 54 of the Code : " Nor of a matter of
account where the sum total of the accounts of both parties,

proved to the satisfaction of the justice, shall exceed four hun-
dred dollars." The first thing to be noticed is, that the statute

does not apply unless the accounts or claims litigated exceed four

hundred dollars. For, if the accounts have exceeded four huu-
dred dollars, but the parties have settled and struck a balance,

so that the amount in controversy is less than that sum, the jus-

tice will have jurisdiction. Abernathy v. Abernathy, 2 Cow., 413,

416. So where the accounts have exceeded four hundred dollars,

and the amount has been reduced by payments to less than that

sum, the justice has jurisdiction. Matteson v. Bloomfield, 10
Wend., 555, and note at the end of case ; Ward v. Ingraliam, 1

E. D. Smith, 538 ; Crim v. CronMiite, 15 How., 250.

In Hoodless v. Brundage, 8 How., 263, the plaintiff sued the
defendant on a promissory note which, with interest, amounttd
to $258.60, but claimed and demanded judgment for a balance
only of $95.85. The defendant, on the trial, proved his account
to be $253.48, and the referee reported a balance due the plain-

tiff of $5.20. The question was, whether the plaintiff was enti-

tled to costs on the ground that the demands of the parties

allowed by the referee, in the aggregate exceeded $400, and
therefore deprived a justice of the peace of jurisdiction. Held,
that he was not. The only claim proved was the defendant's

claim, which, with the plaintiff's demand, was short of $400.

If the plaintiff 's claim exceeded $400, and the amount is reduced
by a set-off to a sum less than $100, the justice will not have
jurisdiction even if the amount of the recovery does not exceed
six cents. Stillwell v. Staples, 3 Abb., 365 ; S. C, 5 Duer, 691

.

If the pleadings show that the amount of the accounts on boti

sides exceed $400, and the parties on the trial admit the correct-

ness of the items, and the balance recovered is less than $100,
the justice has no jurisdiction, for the admissions of the parties

would be proving the accounts within the statute. Stilwell v.

Staples, 3 Abb., 365 ; 8. C, 5 Duer, 691.

In Gilliland v. Campbell, 18 How., 177, an action was brought
upon a promissory note for $186, given on a settlement of

accounts between the parties, and a defense interposed on the

ground of a mistake in fact as to any amount being due to

the plaintiff, and the referee, on the trial, examined all the

accounts between the parties, which exceeded $2,000, and cor-

rected the errors committed in their settlement, which reduced

the amount of the note down to $26.12, and thereupon reported

his conclusions of fact, and added thereto his conclusion of law,
" that the plaintiff recover of the defendant $26.12, with costs."

Held, that by the facts found, a justice of the peace had no juris-

diction of the action.

Where the amount of the accounts, still subsisting open and
unliquidated between the parties, is a question of fact, and the

evidence is conflicting, the determination of the justice upon that
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point is necessarily as conclusive as upon any other question of

fact where his jurisdiction is not affected by his finding. And
if, under such circumstances, the justice decides that the accounts

of the parties, as proved to his satisfactidn, exceed $400, and that

he is, therefore, ousted of his jurisdiction, the county court has

no right to reverse his judgment, on appeal. Parker v. Uaton. 25

Barb., 122 ; and see Sheldon v. Wright, 1 Seld., 497 ; and SMn-
nion V. Eelly, 4 E. P. Smith, 355."

The statute declares, that if the amount of the accounts exceed

$400, the justice shall not have jurisdiction. And though in

Lamoure v. Caryl, 4 Denio, 372, it is said that a judgment would

be merely erroneous and not void, if the justice improperly

refused to dismiss the action, such a remark was not called for

in the case, nor was the point decided, because the question arose

on a writ of error. Whenever it is conceded by the parties, or

found as a fact from the evidence, that the amount of the accounts

htigated exceeds $400, the statute declares positively that the

justice shall have no jurisdiction.

Actions against executors, &c.] The last subdivision of section

54, declares that a justice shall not have jurisdiction of an action

against an executor or administrator as such. They would be

liable, however, on their own personal contracts in relation to the

property or estate which they represent. And an action against

one of, the obligors of a bond, conditioned for the faithful execution

of his duties as an administrator, is an action against the defend-

ant personally, and may be sued in a justice's court. O'Neil v.

Martin, 1 E. D. Smith, 404. Executors and administrators may
sue as plaintiffs in a justice's court for any claim of the estate,

just as though the claim were a jiersonal one in their own behalf.

Oath of office.'] A justice is required to take an oath of office
*

before entering upon the official discharge of its duties. 1 E. S.,

402, § 98 ; Id. 410, <^ 24. And if any person shall execute any
of the duties of the office without having taken and subscribed

the oath of office required by law, he will forfeit the office and
be deemed guilty of a misdemeanor. 1 E. S., 412, § 36.

But though no oath of oifice has been taken, yet he is an offi-

cer de facto ; and his acts will be as binding as between the

parties to the action, and as to third persons, as though he were

an officer dejure. Grreenleafv. Low, 4 Denio, 168 ; Weelcs v. Ellis,

2 Barb., 320. And this is the rule even as to ministerial officers,

for it will be no defense to an indictment for an assault on a con-

stable in the discharge of his duties, that he had not taken the

oath of office, because it is sufficient that he is an officer de facto.

People V. Hopson, 1 Denio, 574 ; and see Bentley v. Phelps, 27

Barb. 524.

But a different rule would prevail if such an officer should sue

for his fees, for he must then be an officer de jure to entitle him
to recover. And if he should render a judgment, which, as we
have seen, would be binding as between the parties

; yet, if the
(a) Note 554.
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judgment should be enforced against the property of the defend-

ant, the justice would be a trespasser.

The sound distinction in such cases is, that the office is void as

to the officer himself; but valid as to strangers. Riddle v. Bed-

ford, 7 Serg. & Eawle, 386 ; cited in Green v. Burke, 23 Wend.,
503 ; People v. Peabody, 6 Abb., 234 ; and cases there cited.

Nature of justice's jurisdiction.'] A justice of the peace does not
exercise a common law jiirisdiction of a general character ; but it

is a limited statutory authority.

And in all matters relating to the acquirement of jurisdiction,

the authority conferred must be strictly pursued. As to jurisdic-

tional matters, nothing can be taken by implication. Jones v.

Beed, 1 Johns. Oas., 20. And in every preliminary step which is

required by law in order to acquire jurisdiction of the person or

the property of the defendant, there must be the strictest compli-

ance with the statute, or jurisdiction will not be obtained.

If an affidavit or a bond is required as a pre-requisite to the

issuing of process, it must be furnished or the proceedings will

be void. But to furnish an affidavit or a bond is not all that is

required, for it must be substantially suph as the law requires or

it will be entirely useless. The distinction to be observed is, that

in acquiring jurisdiction the strictest observance of the statute is

necessary, or the proceedings will be void. But when jurisdic-

tion is once obtained, though the subsequent proceedings may bo
irregular or erroneous, yet the judgment will not be void, though
it may be erroneous.

Amendments, &c.] In rela,tion to amendments, a justice possesses

the same authority, in relation to jurisdictional matters, as in

reference to any other amendment. Woolley v. Wilber, 4 Denio,

570 ; Bull V. Colton, 22 Barb, 94.

This brief review of the general principles relating to jurisdic-

tion may be of service to those for whom this work is intended.

For, though it is far from being a .complete exposition of the

entire law upon the subject, yet, it will be found to be i)ractically

useful in elucidating those questions which so frequently occut
in the practice before justices of the peace.

CHAPTER III.

COMMBNCEMEJSTT OF ACTION'S.

SECTION I.

OF ACTIONS AND OF PEOOESS.

Whenever one person is satisfied that he has a perfect and'

legal cause of action against an other, which he wishes to prose-

cute, the next consideration will be, how to legally pursue the

remedy.

N"o notice will be here taken of that class of cases in which a
party is permitted by law, if he chooses, to redress the injury

without a resort to an action. But the only matters which will
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now be considered, are those in relation to cases in which a party

resorts to an action at law as the means of obtaining redress.

It will be assumed that a right of action exists, and that the

remedy sought may be obtained in a justice's court, by an action

therein. The Code defines an action thus: "An action is an

ordinary proceeding in a court of justice, by which a party pro-

secutes an other party for the enforcement or protection of a right,

the redress or prevention of a wrong, or the punishment of a pub-

lic offense." Code, § 2. Judge Haebis comments on this definition

thus : " It must be conceded, I think, that this definition is not

remarkable for its perspicuity or distinctness. I suppose, myself,

that any judicial proceeding which, if conducted to a termination

will result in a judgment, is an action." People v. County Judge of

Rensselaer, 13 How., 400. In the older books an action was defined

thus: "A lawful demand of one's right." Co. Litt., 285; 1 Bac.

Ab. 63; Com. Dig. Action, A, 1. It is true that an action is a

lawful demand of one's right. But the converse is not equally

true, that every lawful demand of one's right is an action ; because
there may be a lawful demand of a right without any action.

The following is submitted as my definition of an action : A
civil action is a legal prosecution, in an appropriate court, by a

party complainant, against a party defendant, to obtain the judg-

ment of that court in relation to some right claimed to be secured,

or some remedy claimed to be given, by law, to the party com-
plaining. In every civil action which is legally prosecuted, it

must be in a court which has jurisdiction, or it will not be in an
appropriate court ; there must be a party complaining, who brings

the action before that court ; there must be a party who is charged
with doing or omitting to do something, for which he is brought
into court ; there must be a subject matter of litigation ; and, upon
the whole case, the rights of the parties are to be determined by
a judgment of the court.

"The distinction between actions at law and suits in equity,

and the forms of all such actions and suits, heretofore existing, are

abolished, and there shall be, in this state, hereafter hut one form
of action for the enforcement or protection of private rights and
the redress of private wrongs, which shall be denominated a civil

action." Code, ^ 69 ; Vol. I, 12.

"In such action, the party complaining shall be known as the

plaintiff, and the adverse party as the defendant." Code, § 70;

Vol. I, 12. A judgment may be obtained in an action without
process if the parties choose to appear voluntarily and join issue.

But the general rule is, that every action must be commenced by
the issuing the service, and the return of legal process, before a
legal judgment can be rendered therein. There are several kinds
of ])rocess which are used during the course of an action, and
many of the general rules hereafter stated relate to each of these
kinds of process.

The term process, however, when it refers to the commence-
ment of a civil action in a justice's court, may be defined thus:
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It is that oflScial mandate or precept which, by authority of law,

may be made and issued by a court or officer for the commence-
ment of a civil action.

The law has provided several different kinds of process for the
commencement of actions, each of which was intended to be
adapted to some purpose of its own, &c., and to have, in some
respects, an object different from that of the others ; and each of
these differences and peculiarities must be carefully observed in

practice. Judgments may be rendered on confession, or in an
action without process. When process is issued, for comn»encing
actions, the following are the kinds which are in use injustices'

courts: 1. A long summons; 2. A short summons; 3. A long
attachment; 4. A short attachment; 5. A warrant; 6. Eeplevin
proceedings ; 7. Mechanics' lien proceedings. The particular in-

stances in which each of these will be proper, and the necessary
preliminaries to be observed to render them regular, will be
noticed when discussing them separately in a subsequent place.

To he in name of people.'] "All writs and process shall be in the
name of the people of this state, except where otherwise provided
by law." Yol. I, 80, § 17.

To le in JEnglish.] "All writs, process, proceedings and records

in any court within this state shall be in the English language
(except that the proper and known names of process and techni-

cal words may be expressed, in the language heretofore and now
commonly used), and shall he made out on paper or parchment,
in a fair, legible character, in words at length and not abbreviated

;

but such abbreviations as are now commonly used in the English
language may be used, and numbers may be expressed by Arabic
figures or Eoman numerals, in the customary manner." Vol. I,

80, § 18.

The year and the day of the month, and the amounts or sums
of money mentioned in the process or proceedings or record,

may, therefore, be expressed in figures.

A transcript was objected to in one case, for the reason that it

was not in the English language. But the supreme court said:

"The transcript is written in bad English, and probably worse
Dutch, and so far is liable to the criticisms made upon it, but the
essential parts of it are sufficiently intelligible to answer all legal

purposes." Jackson v. Browner, 7 Wend., 389.

Must le signed.'] "All process issued by any justice of the peace
shall be signed by him, and may be under seal or without seal."

Vol. I. 66, § 158. Milieu v. Baker, 42 Barb., 215.^

Must not he issued in hla7ik.] "Every summons, warrant, attach-

ment and execution issued by a justice of the peace shall be
entirely filled up, and shall have no blank in the date or otherwise,

at the time of its delivery to an officer to be executed. Every
such process which shall be issued and delivered to an officer, to

be executed contrary to the foregoing provision, shall be void."

Vol. I, 66, § 159.

The object this statute and its construction is thus expressed

Wait II—6 (") ^°™ ^*^-
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by the supreme court in a case where a justice omitted to insert

in au attachment the amount of the debt sworn to, and where,

on an objection made to the process, the justice amended it by

inserting- the amount of the debt sworn to. The court said:

"The provision requiriug process to be filled up before issuing,

was intended to guard against the abuse which at one time was bu

too common. Justices put blank process into the hands of con

stables and others, to be filled up by them as they saw fit, in the

same manner as attorneys in courts of record issue process. To
such cases the statute is applicable ; but does not interfere with the

power of amendment in clerical mistakes in process issued properly

by the justice himself." Near v. Van Alstyne, 14 Wend., 230.

So a justice may amend a summons in the date, after its ser-

vice, or he may disregard the error, if the defendant does not

appear. Arnold v. Maltby, 4 Denio, 498.* So, where the summons
contained only the given name of the plaintiff, it was held

amendable as a clerical defect, and the surname was inserted.

Stanton v. Lelancl, 4 E. D. Smith, 88. So after tbe service and

return of a summons, the name of one of the plaintiffs was
amended from Joseph to Jasper. Brace v. Bensen, 10 Wend., 213.

It is not necessary that the justice should fill up and sign the

process with his ouu hand. This may be done by an other per-

son, if it is done at the request of the justice, in his immediate

presence, and by his express and explicit directions. A constable

is required to sign his return to a summons. But-that may be

done by the justice before whom the summons is returnable,

if done at the request of the constable, and in his presence, and

by his direction. Beno v. Finder, 6 B. P. Smith, 298, 301, 302,

303, reversing the same case in 24 Barb., 423; see, also, Borro-

daile v. Leeli, 9 Barb., 611. Any person may fill up a summons
or other process, whether in the presence of the justice or not;

and if the justice sees fit to sign it, this will be well enough, for,

by adopting what has been done, the justice makes the whole

his own act.

It is important to a justice that he should not disregard this

statute. "Every justice or constable ofiending against either of

the provisions of the last three sections shall be deemed guilty

of a misdemeanor, and, on conviction, shall be subject to fine or

imprisonment, or both, in the discretion of the court. Every
such conviction shall operate as a forfeiture of the office of the

justice or constable so convicted." Vol. I, 66. <§ 162.

This statute is to be construed as all other similar statutes are.

If a justice should by mistake leave a blank in the date of pro-

cess, or should give it a wrong date, or should commit any other

clerical error, he would not be liable to the penalties mentioned.
It was not mistakes of that kind that the statute was directed

against. And, besides, if there was no intention to omit filling

up the process, there would not be any offense. The intent is

essential to the crime. But it must not be understood, that a

justice may sign blank process and deliver it in violation of tlio

(a) Note 550.
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statute, and then escape the consequences by a plea of ignorance
of tlie existence of the statute. Every man is presumed to know
the law, and ignorance of it is no excuse. Ihe intendment of

law will be in favor of innocence, and if the case is open to two
constructions, one of innocence the other of guilt, then innocence
will be presumed. People v. Smith, 20 Johns., 63.

Must ie properly directed.'] When process is regular on its face,

\ the officer to whom it is directed is bound to execute it accord-

ing to its command. 2 E. S., 696, <5, 38, 1st ed.; 3 E. 8., 979, '^ 53,

5th ed.; People v. Broolcs, 1 Denio, 457.

If it is not directed to an oflBcer he is under no obligation to

serve it. The statute requires every summons, attachment, war-
rant or execution to be directed to any constable of the county
in which the justice resides. Vol. I, 38, >§ 12 ; Id., 40, '^ 18 ; Id.,

41, §§ 28, 29 ; Id., 57, § 120.

And where a warrant of commitment, issued by a justice of
the peace upon a conviction for petit larceny, was not directed to

any officer, class of officers, or other person by whom it was to

be executed, it was held to be void, and a constable who executed
it was held liable to an action for an assault and battery and false

imprisonment. Russell v. Hubbard, 6 Barb., 654. A magistrate
who issues void process, is liable for the injury inflicted upon the
party against whom it issued. But this is so in those cases
only in which the process is executed according to its mandate.
And, therefore, where a justice of the peace issued an attach-

ment without jurisdiction, directed, according to the statue, to any
constable of the county, but the party who sued it out placed it in

the hands of a deputy sheriff, with directions to execute it, which
he accordingly did ; it was held, in an action of trespass by the

party against whom the attachment was issued, that the justice

was not liable. Merritt v. Bead, 5 Denio, 352. The court said

:

" It is a direction to the particular officer or class of officers named,
and not to a different one ; and if a person not mentioned or re-

ferred to in it, undertake to execute it, he is considered not only
as having volunteered but as having intended to act officiously,

without the consent of the magistrate and against his express

direction, as contained in the process." Id., 353, 354 ; and see

Fregard v. Barnes, 7 Exch., 827.

Process to state name of plaintiff.] The general rules in relation

to the names of the plaintiff are, that the names should be truly

and accurately given ; that the names should be stated in full,

both christian and surname, unless a plaintiff has several christian

names, when one of those must be stated and the others may be
expressed by the initials. The law, however, does not recognize

but one christian name, and the addition or the omission of the

other names will be of no consequence. FranMin v. Talmadge, 5

Johns., 84 ; Eoosevelt v. Gfardinier, 2 Oow., 463 ; Milk v. Christie,

1 Hill, 102. If there are several parties plaintiffs, the names of

each of them must be stated in the same manner as those of single

plaintiffs; the names of partners, or others jointly interested, must
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be stated separately and in full, and not in the firm name. Bent-

ley V. Smith, 3 Oaines, 170. In actions by town or county officers,

the name of the plaintiff must be stated, with the addition of his

title of office, and it is improper to state the name of the office

aloue. Supervisor of Qalway v. Stimson, 4 Hill, 136. In actions

by a plaintiff in a representative character, the name of the

plaintiff and the character in which he sues, should be fully and

accurately stated. In actions by infants and others who appear

by guardian, the name of the infant and that of the guardian

should be so stated as to show that one was infant and the other

guardian. Executors and administrators should state their names

and that of the person whom they represent. Corporations should

sue in their corporate name, if they have one. Lunatics should sue

in their own name, with the addition of their committee, if there

is one, or by guardian if there is none. McKiUip v. McKilKp, 8

Barb., 552. An action could not be maintained in the name of

the committee alone. Lane v. Scliermerliorn, 1 Hill, 97. The

question who are proper parties to an action, will be fully dis-

cussed in another place. The object of the foregoing remarks

was to show in what manner the names of the plaintiffs should

be stated, not who ought to be plaintiff.

Process to state name of defendant.'] The general rules in rela-

tion to plaintiffs, are equally applicable to defendants.

Fictitious names.] " When the name of any defendant shall not

be known to the plaintiff, he may be described in the summons or

ivarrant by a fictitious name; and if a plea in abatement be

interposed by such defendant, the justice before whom the suit is

pending shall amend the proceedings according to the truth of

the matter, and shall thereafter proceed therein in like manner as

if the defendant had been sued by his right name." Vol. I, 74,

-§207.

It will be observed that this section of the statute applites only

to defendants, and to process by summons and warrant. Previous

to this enactment, where a warrant was issued by a justice of the

peace, against " John Doe, the person carrying off the cannon,"

instead of Levi Mead, who was, when it issued, in the act of

carrying off a cannon, and for whom it was intended, and where

Mead was arrested under that warrant, it was held that he might

maintain trespass against the persons concerned in the arrest.

Mead v. Haws, 7 Cow., 332 ; see also Scott v. My, 4 Wend., 555

;

Miller v. Foley, 28 Barb., 630. In the case last cited, a warrant

was issued by a justice of the peace, which recited a complaint

against John JR. Miller, for a felony, and commanded the officer

to arrest " the said William Miller," and it was held that the

warrant afforded no justification to the officer for the arrest of

John E. Miller, although it was proved that he was the person

intended.

This was a criminal warrant, and the statute which has been

cited applies to civil warrants only. In all cases, except warrants

and summonses in civil actions, the same strict rule still prevails.
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And, therefore, an attachment cannot be issued against a de-

fendant by a fictitious name. For, if so issued and executed, the

justice and all concerned would be trespassers. See the cases last

cited. In McOabe v. Doe, 2 E. D. Smith, 64, a judgment in an
attachment suit was reversed, because the defendant was pro-

,ceeded against by a fictitious name. In Davenport v. Doady, 3

Abb., 409, an attachment was issued against Davenport, by the

name of John Doe, &c., and a vessel attached under it; judgment
and execution followed, and Davenport brought replevin against

the oflScer for the vessel, and he was held to be entitled to re-

cover its possession.

Return dayJ] Every summons and attachment should have a
time and place mentioned in it as the return day of such process.

It should specify some particular day, and hour of the day, and
some particular place for the return of the process, and for the

appearance of the person who is required to. appear in obedience

to its mandate. The judgment of a justice will be reversed,

when from the return on an appeal, it does not appear that the

siunmons served on the defendant set forth the time and place

for his appearance, if he did not appear in the action below.

Stewart v. Smith, 17 Wend., 517. The place for the return raaj

be mentioned thus : at the office of John Prothingham, in the

village of Johnstown, or at the inn of John H. Gross, in the vil-

lage of Johnstown. A justice must not only state a day and
hour of appearance in the process, but he must also observe it in

his practice. If he specifies one o'clock in the afternoon, as the

time for the defendant to appear and answer, and he then calls

the cause at 10 o'clock in the forenoon of that day, and renders

judgment against the defendant in his absence, such judgment
will be utterly void. Sagendorph v. Shult, 41 Barb., 102.

Time, how computed^ The general rule for the computation of

the time which may intervene between the date and the return

day of process is, to exclude the day of the date, and to include

the day of the return. Bissell v. Bissell, 11 Barb., 96 ; Judd v.

Fulton, 10 Barb., 117 ; Ex parte Dodge, 7 Cow., 147.
" The time within which an act is to be done, as herein pro-

vided, shall be computed by excluding the first day, and includ-

ing the last. If the last day be Sunday, it shall be excluded."

Code, § 407.

This section applies to the practice under the Code, and does

not aflfect the general rule, in relation to the construction of time

under general statutes. And in fixing the time for the return of

a long summons, if the day selected would fall on Sunday, then

the return day must be on the day following, or some other day
not exceeding twelve, nor less than six days from the date. The
same rule applies to a short summons, except that the time must
not be less than two, nor more than four days from the date of

the process.

If Sunday is one of the days intervening between the date and

the return day, it is counted in the same manner as a week day
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King v. Dowdall, 2 Saradf., 131. A short summons, therefore,

may be issued on Saturday, and returnable on the Monday fol-

lowing. A long summons, issued on the first day of the luotith,

cannot be made returnable later than the thirteenth day of the

same month ; and if the last day is Sunday, it must be made
returnable on the day preceding. A long summons which is

returnable on Friday, must be served as early as the Saturday

preceding. So, a summons returnable on Saturday, must be

issued and served as early as the Saturday preceding, though

there would then be seven days between the date and the return

day. The reason is, because the process could not be served on

Sunday, and its service on Monday would not leave six days

between the service and the return day. Fractions of a day are

not counted in the computation of time, so that a short summons
issued at any time on Saturday, may be returnable at any time

on the Monday following. ColumMa Turnpike v. Haywood, 10

Wend., 422. And a short summons served on the 14th, which is

returnable on the 16th, is regular. Ball v. Mander, 19 How., 468.

The same rules of computation, as to time, are apphcable to the

service and return of x>rocess. The day of service is excluded

;

fractions of a day are disregarded ; intermediate Sundays counted

like other days, and the return day is always included.

Plea in the process.'] The statute provides that a summons or

a warrant shall contain the plea to which the defendant is

to answer. Vol. I, 38, § 12 ; Id., 40, § 18. The object of stating

this plea in the process was, probably, for the purpose of inform-

ing the defendant of the general nature of the action against

him, and whether it arose upon contract, or for a tort. What-
ever may have been the reason for requiring it, is of little

consequence, because it is practically disregarded. It was decided

many years ago, that it was no ground of error that the cause of

action stated in the summons was different from that stated in

the complaint. Bowen v. Feme, 16 Johns., 161. The same rule

has been repeatedly enforced by the supreme court, in cases

arising since the Code. JDelancy v. Nagle, 16 Barb., 96.

It has also been held, that it was no cause of reversal of the

judgment, though the summons did not in any manner state

the cause of action, or its nature. Smith v. Joyce, 12 Barb., 21;

Cornell v. Bennett, 11 Barb., 657 ; Humphrey v. Persons, 23

Barb., 313. The practical effect of these cases is, to render the

summons or warrant a mere means of bringing a party into

court, where he will learn from the complaint what the cause of

action is.

Sunday, issuing or service of process on.] No civil process can

be legally issued orr Sunday. Van Vechten v. PaddocJc, 12 Johns.,

178. B'or can civil process be legally served on that day. Rob
V. Moffat, 3 Johns., 257 ; Vanderpoel v. Wright, 1 Cow., 209. No
civil process can be legally served on Saturday on a person who
keeps that day as the Sabbath. Maxson v. Annas, 1 Denio, 204

;

Laws 1839, page 305. Nor can such process be made returnable
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on Saturday as against such persons. 2 R. S., 936, ^^^^ 69, 70, 71,

5th ed. If any civil process is served on Sunday, the service will

be absolutely void. 2 E. S., 935, ;5, 65, 5th ed.

By the method of computing time in this state, established by
the Eevised Statutes, a day consists of twenty-four hours, and
commences and ends at midnight. Whenever, therefore, a statute

forbids an act to be done on a particular day, it has reference to

this mode of computation by the calendar, unless there is some
express declaration to the contrary. Pulling v. People, 8 Barb.,

384.

JElection day.'] 'No civil process can be legally served on an
elector on any day on which a general election is held, and at
which he is entitled to vote. 1 E. S., 418, § 3, 5th ed. ; Meeks v.

Noxon, 1 Abb., 280; Bierce v. Smith, 2 Abb., 411.

Town meetings.'] "Whenever a town meeting shall be held in

any town, no civil process shall be served in any such town, on
any elector entitled to vote therein, on any day during which
such town meeting shall be held." 1 E. S., 819, § 22, 5th ed.

This statute does not, in terms, forbid the service of process on
any elector in any other toMoi, if he should happen to be there.

Penalties, process to he indorsed^ " Upon every process issued
for the purpose of compelling the appearance of the defendant to

any action for the recovery of any penalty or forfeiture, shall

be indorsed a general reference to the statute by which sucb
action is gi'wen, in the following form: 'According to the provi
sions of the statute regulating the rate of interest on money ;' or

'according to the provisions of the statute concerning sheriffs,

as the case may require, or in some other general terms referring

to such statute." Vol. I, 755, '§. 7. The following indorsements
have been held sufficient. In an action for a violation of the
excise law, the process was indorsed thus :

" Issued according to

the proceedings of title nine, chapter 20th, part first, of the Ee-
vised Statutes." Andrews v. Harrington, 19 Barb., 343. In an
other action of a similar kind, the indorsement was, " according
to the provisions of title 9, part 1, chapter 20, of the statute of

excise and the regulations of taverns and groceries." Perry v.

Tynen, 22 Barb., 137.

In an action for a penalty for receiving illegal toll at a plank-

road gate : " Issued according to the provisions of the statute

concerning the incorporation of turnpike and plankroad compa-
nies, and the collection of penalties for demanding and recovering

more than lawful toll, in passing through toll gates on such
roads." Marselis v. Seaman, 21 Barb., 319. But the following

was held defective, in an action for a violation of the excise law :

" According to the act ' Of the internal police of the state.'
"

The object of such an indorsement is to inform the defendant

what particular statute it is claimed that he has violated. There
ought, therefore, to be such a reference as will accomplish that

purpose. If a reterence is made to the Eevised Statutes, it may
be thus: "Issued according to the provisions of article of
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title ofchapter of part oftheEevised Statutes, entitled"

&c. ; or, the reference may be in the manner prescribed in the

section of the statute w hich has been quoted. Or the reference

may be to the laws of some particular year, as : "Issued accord-

ing to the provisions of laws of chapter , entitled," &c.

When the process is served by delivering a copy of the sum-

mons to the defendant, there ought also to be a copy of the

indorsement served, and duly certified as a part of the process.

A general appearance in the action, without objection, will waive

the objection that the process ought to have been indorsed in the

manner required by the statute. Sprague v. Irwin, 27 How., 51.

And the effect of the appearance is the same, whether the defend-

ant knew of the irregularity or not, at the time of appearing. 16.

In actions for a willful trespass on land, it is not necessary to

indorse the process, because the statute does not give the action;

it merely creates a forfeiture for treble damages, where the evi-

dence warrants such damages. Ih.

Amount, jurisdiction as *o.] It was formerly held that a sum-

mons must not claim an amount exceeding the ordinary jurisdie-

tion of the justice, or it would be void, and that the defendant

would be under no obligation to appear and answer it. Yager v.

Hannah, 6 Hill, 631. This is no longer the rule. There are some
cases in which a justice may render judgment for more than two

hundred dollars ; and a defendant is therefore bound to attend on

the return day, and learn whether the case is one of that character.

If he does not appear, and the plaintiff recovers judgment on a

claim where more than two hundred dollars is recoverable, the

defendant will be remediless on an appeal. Humphrey v. Persons,

23 Barb., 313.

Deputing person to serve process.'] " Every justice who shall issue

any process authorized by this title, excepting a venire, whenever
he shall judge it expedient, on the request of a party, may, by
written authority indorsed on such process, empower any proper

* person, being of lawful age, and not a party in interest in the

suit, to execute the same." Yol. I, 72, § 196 ; Monteith v. Cash, 1

E. I). Smith, 412. " The person so empowered, shall thereupon

possess all the authority of a constable, in relation to the execu-

tion of such process, and shall be subject to the same obligations,

but shall not receive any fee or reward for his services therein."

Id., >§ 197.

"Every constable to whom process shall be directed and

delivered, agreeably to the provisions of this title, shall execute

the same in person, and shall not act by deputy in any case."

Id., § 198.

By the terms of the statute, a person under the age of twenty-
one years, cannot be deputed to serve such process. Miln v. Bus-

sell, 3 E. D. Smith, 303. When an execution is duly issued to a

constable, it becomes his duty to execute it in person. He has

no power to substitute another constable in his place. Downs v.

McGlynn, 2 Hilt., 14; 8. C, 6 Abb., 241.
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Form of deputation to 6e indorsed on the process.

Fulton Cod-ntt, ss .• On the request of the within named plaintiff, I do
adjudge it expedient to empower some proper person to execute the within

process ; and I, therefore, empower John P. Albro, being of lawful age,

and not a party in interest in the suit, to execute the same. November 2d,

1864. DAVID KENNEDY, Justice.

The deputation ought to show that the appointment was made
at the request of the plaintiff, that the person appointed was of

lawful age, and that he was not a party in interest. In all pro-

ceedings in inferior courts, it ought to appear affirmatively, that

the justice had jurisdiction to render the judgment which he has
given.

Officer, when protected and when not.] A mere ministerial officer

will always be protected in executing process, if it is regular and
legal on its face ; and if the process be such as the court or officer

issuing it, has general jurisdiction to issue in proper cases. The
officer need not look behind his process, to know that there was
authority to issue it. Savacool v. Boughton, 5 Wend., 170; Cornell

V. Barnes, 7 Hill, 35 ; Pa/rlier v. Walrod, 16 Wend., 514 ; Fulton v.

Eeaton, 1 Barb., 552.

But if process shows on its face, either that it was issued with-

out authority, or that the person who issued it had no jurisdiction

to issue such process, then the process will not afford any protec-

tion to the officer executing it. Stroud v. Butler, 18 Barb., 327;
Pa/rker v. Walrod, 16 Wend.', 514; Vol. I, 739.

Again, if process is regular and legal on its face, and is issued

by a court or a person who is authorized to issue such process,

it will not invalidate the protection to the officer, to allege and
prove that he knew of a want of jurisdiction in issuing it. In
such cases the general rule is still enforced, that the officer need
look only to his process. WeMer v. Gay, 24 Wend., 485 ; People

V. Warren, 5 Hill, 440. But though an officer may, he is not

lound to execute process, which he knows to be void. Cornell v

Barnes, 7 Hill, 35. If, however, there is merely some irregularity

in the issuing of the process which does not affect its jurisdiction,

and which the defendant might waive, the officer will not be
excused from serving it. Bacon v. Cropsey, 3 Seld., 195 and 199,

and cases there cited.

Officer lound to execute process.^ Whenever the law imposes a

duty upon an officer, he is bound to discharge it to the best of

his ability. If a justice should refuse to swear a party to an affi-

davit in a proper case, he would be liable to an indictment for

the refusal. People v. Brooks, 1 Denio, 457.

It is, therefore, the duty of a ministerial officer to execute all

legal process which is directed to him by name, or as one of a

class of officers. A refusal would not only be indictable, but the

officer refusing would also be liable to the party injured, for such

damages as he might sustain in consequence.

It is not permitted to a constable to serve process, or to refuse

to serve it at his pleasure. If process is regular on its face, and it

Wait II—

7
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is issued by one who has competent authority for that purpose,

the constable is bound to serve or execute the process according

to its mandate. He may, however, demand his legal fees for

the service before the summons or process is served. And if the

payment of such fees is refused, he may lawfully refuse to serve

it until he is paid. But when his legal fees are tendered to him,

he is guilty of a misdemeanor, and liable to fine and imprison-

ment, if he willfully refuses to serve the process. 2 E. 8., 696, ^

38, 1st ed.; 3 E. S., 979, -^ 53, 5th ed.

The term willfully includes every intentional refusal, even

although the constable may honestly think that he is not bound

to serve the process. It will not be any defense to an indictment,

that the ofiBcer was not guilty of bad faith in refusing, and that

his refusal was upon the ground that he thought the law did not

require him to do the act. People v. Brooks, 1 Denio, 457,

There are, however, instances in which a refusal would not be

willful. If the constable is sick and unable to serve the process,

or if his health is such that a service of such process would be

attended with great danger to him, the law would not be violated,

since such a refusal would not be regarded as willful. So, if a

member of the constable's family is so sick as to require his con-

stant attention, the law would excuse him from serving process

which would cause him to be long absent, and besides that such a

refusal would not be willful. Again, if a constable is engaged in

other oflEicial duties, he is not bound to leave those before they are

discharged.

Officer cannot talce reward, extra fees, &c.'] "No constable shall

ask or receive any money or valuable thing from a defendant, or

any other person, as a consideration, reward or inducement for

omitting to arrest any defendant, or to carry him before any jus-

tice, or for delaying to take any party to prison, or for postponing

the sale of any property under any execution, or for omitting or

delaying the execution of any duty pertaining to his ofllce." Vol.

I, 66, § 160. A violation of this statute is a misdemeanor, punish-

able by fine and imprisonment, and, on conviction, a forfeiture

of the office. Id., § 162.

No constable can maintain an action to recover more than the

legal fees for his services, though they may have been worth

much more than the fees given by law ; and though the party

may have expressly agreed to pay such additional sum before the

services were rendered. Hatch v. Mann, 15 Wend., 44; Downs v.

McGlynn, 2 Hilt., 14; 8. C, 6 Abb. 241; Vol. I, 105.

Process amendable.'] It is a rule of very extensive application,

that process is amendable either in form or substance. The
principles will be fully stated under title Amendments.

Waiver of defects in process.]. If process is defective in form or

in substance, or if it is irregularly issued, or is improperly served,

a party is at liberty to disregard the defects. And all such defects

or omissions, and all irregularities, will be waived by voluntarily

taking any subsequent steps in the action without making ob-
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lection. For a full review of the cases, see title, ' Waiver by
pleading," and "Jurisdiction."

Process, when set aside for fraud.'] The law condemns every
species of fraud and unfair practice. And whenever there is an
attempt ta pervert and prostitute the process of the law, to the
purposes of base men, in their unjust designs, it is the duty of
every court to enforce a proper remedy, by promptly setting

aside such process as may have been fraudulently obtained. No
justice, who is fit to hold his office, will tolerate an abuse of his

process by any man who would employ it for an unlawful pur-
pose. And where an unlawful use is made of his process, or

where there is a gross abuse of it, in the commencement of
actions, the justice has the same power to correct that wrong
that is possessed by a court of record. Vol. I, 37, § 1 ; Babcock v.

Lipe, 1 Denio, 139; Masher y. Lawrence, 4 Denio, 419; Bobbins
V. aorham, 26 Barb., 586, 592, opinion of court; S. C, 11 E. P.
Smith, 588; Fulton v. Heaton, 1 Barb., 552; Brace v. Benson, 10
Wend., 213. In one case the defendants moved to set aside a
warrant because they were not liable to arrest; and they offered

to prove the facts, which were conceded by the plaintiffs. The
justice refused to set the warrant aside; and after judgment in

favor of the plaintiffs, which was affirmed by the county court
of Washington county, the judgment of the justice and that of
the county court were both reversed by the supreme court. It

was conceded that the defendants were not liable to arrest by
warrant; but the plaintiffs' affidavits made a prima facie case,

and it was insisted that the defendants could not controvert their

truth. Judge Oowbk delivered the opinion of the court, and
said: "Upon the motion to quash the warrant, the plaintiffs;

before the justice, admitted that the defendants were residents of
Granville, in Washington county, and had been so for more than
thirty days before the warrant was taken out. The justice had
jurisdiction of the process, and the affidavit on which the warrant
was issued made it regular in the first instance. But certainly

the affidavit was not conclusive. It was still open to be met by
the defendants, on proof that it was made under a plain mistake.

That was admitted, and the justice should, therefore, have dis^

missed the suit; or, to speak more technically, he should have set

aside the proceedings for irregularity." Shannon v. Comstoch, 21
Wend., 457, 459. It will readily be seen that if this is the rule

when process is obtained by mistake, a far more cogent reason

exists for its exercise in cases of fraud. No court will sanction

any attempt by fraud or misrepresentation to bring a party within

its jurisdiction.

And if a party has been induced by a false statement to come
within the jurisdiction of the court, and is there served with pro-

cess, the service and the process will be set aside. Carpenter v.

Spooner, 2 Sandf., 717. And if he has been arrested under such

circumstances the court will set aside the service and discharge

the defendant from arrest. Goupil v. Simonson, 3 Abb., 474

;

Metcaiyr V. Clark, 41 Barb., 46.



52 ACTION, WHERE TO BE COMMENCED.

Process, service hy constable in Ms own favor.] It has been held

that a constable may serve a summons when he is plalntitf in

the action. Putnam v. Man, 3 Wend., 202 ; Tuttle v. Runt,2 Cow.,

436. But a plaintiff in an action, who is not a constable, cannot

be deputed by the justice to serve a summons in his own favor,

as it has been seen that the statute requires that the person

deputed shall not be a party in interest in the suit.

SECTION II.

ACTION, WHERE TO BE OOMMENOED.

One person may have a legal and perfect cause of action

against an other, and yet, if he desires a legal remedy, he must
pursue that remedy in the manner which the law has prescribed.

One of the restrictions imposed by law is that in relation to the

town in which a defendant may be sued. It is not always left to

a plaintiff to select any town in a county in which to commence
an action. Though there are cases in which the plaintiff may
sue in any town in the county. These several cases will be now
noticed. The statute is as follows :

" Every such action shall be

brought before some justice of the town wherein, either, 1, the

plaintiffs, or any one of them reside ; or 2, where the defendants,

or any one of them reside ; or 3, before some justice of an other

town in the same county, next adjoining the residence of the

I)laintiff or defendant." Yol. I, 38, ,§ 6. The preceding section

relates exclusively to those cases in which both parties, plaintiff

and defendant, are residents of the county in which the action is

commenced. And the first clause of the next section cited also

relates to a case in which both parties are residents of the

county, but in which the defendant has absconded from his resi-

dence in that county. It will be observed that in every instance

the statute says, the town in which the party resides, &c., or

adjoining .the residence, &c., which could not be applicable to a

non-resident, whether plaintiff or defendant.
" But if a defendant has absconded from his residence, such

action may be brought before a justice of the town in which

such defendant or his property may be ; and if the plaintiffs be

all non-residents of the county, or if the defendant be a non-

resident of the county, then such action may be brought before

any justice of the town in which such plaintiffs or defendant

may be." Id., § 7.

The latter portion of the preceding section relates exclu-

sively to the case of non-resident parties, whether plaintiff or

defendant.
This is evident from the plain reading of the statute; and

besides that, the case of resident parties had already been fully

provided for. These provisions of the statute in relation to the

town in which the action must be commenced are equally appli-

cable to every kind of process. So that, when a summons, long

or short, or process for the recovery of personal property, or an

attachment, long or short, or a warrant, is issued against a non-
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resident defendant, the process must be returnable before some
justice of the town in which the defendant may be at the time
when the action is commenced.
These provisions of the statute seem to be very plain; and

yet a little farther explanation may be of service to a justice

who is not experienced in the duties of his office; or to the
student at law who is not yet familiar with all the principles of
the law.

The plaintiff may exercise a very considerable choice in the
selection of a town in which to sue, notwithstanding the provi-

sions of the statute referred to.

If the parties are all residents of the county, the action may
be brought in any town in which any one of the plaintiffs resides

;

or in any town in which any one of the defendants resides ; or in

any town, in the same county, adjoining the residence of either

of the plaintiffs, or either of the defendants."

If there is but one plaintiff and one defendant, and they both
reside in the same town, there will generally be several adjoining
towns, and the plaintiff may sue in the town in which he resides,

or in any adjoining town in the same county, and before any
justice in any one of such towns.

If there are several plaintiffs and several defendants, all of
whom reside in the same county, but in different towns, then the
number of towns in which the action may be brought, will be
increased, since the action may be brought in any town in which
any one of the plaintiffs or any one of the defendants resides, or

in any adjoining town in the same county. The plaintiff, how-
ever, will not be permitted to bring his action in any other town
than those specified. And if he does so, the defendant will not
be under any obligation to appear and answer the process, but he
may bring an appeal to reverse it. As to the validity of such a
judgment, see ante, 7.

But if a defendant has absconded from his residence, then an
action may be brought against him in any town in which such
absconding defendant or his property may be. The object of the

law in restricting a plaintiff as to the town in which he might
bring an action, was for the benefit of defendants, and to protect

.them from the vexation, trouble and expense of attending an
"action in a town remote from their residence. But if a person

absconds firom his residence, he forfeits all claim to any special

consideration as to his convenience; and the creditor is per-

mitted to pursue his remedy by action in any town in which such
defendant or his property may be at the time when the action is

commenced. It may happen that the absconding defendant is in

one town, while his property may be in an other; and in that

case, the plaintiff may sue in either town. It may be, too, that the

defendant is removing his property with the intention of secreting

it within the county, or of removing it therefrom ; and in such

eases, the plaintiff may, in a proper case, have an attachment in

any town in which the defendant or his property may be.
(a) Note 551.
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Again, the plaintiffs may all be non-residents of the county

;

and in that case, the action may be commenced in any town of

the county in Trhich the defendant resides ; and the plaintiff need

not be present in person, but may act by attorney. Hunter v.

Burtis, 10 Wend., 358, 360; Onderdonk v. Banlett, 3 Hill, 323.

But if the defendant is a non-resident of the county, he must be

sued in the town in which he may be at the time when the action

is commenced, especially if the plaintiff is a resident of that

county. See language of Opinion in Hunter v. Burtis, 10 Wend.,

361. The statute does not in express terms provide for a case in

which both parties, plaintiff and defendant, are non-residents.

Were it not for the restrictions of the two sections which

have been cited, ante, 52, a plaintiff would be authorized to

commence an action in any town in the county, whether the

defendants were residents of the county or not. And if

the plaintiff' is a non-resident, and the defendant is a resident, the

plaintiff may still sue in any town in the county. But a non-

resident defendant, ifysued by a resident plaintiff, must be sued

in the town in which he may be at the time the action is com-

menced. If both parties are non-residents, the plaintiff's right

to sue in any town in the county is not restricted, unless by the

terms of the statute, which declare, that in case the defendant is

a non-resident, the action may be brought in any town in which

he may be.

The evident object of the statute was to provide, as far as

possible, for the convenience of non-resident parties, whether

plaintiffs or defendants. And when both are non-residents, there

is no reason why the convenience of one party should be con-

sulted more than that of the other. And the reasonable rule

would be that the action might be commenced in the town in

which the plaintiff or the defendant might be at the time of com-
mencing the action ; since the general provisions of the law
would allow an action in any town in the county, were there no
restrictions, and that general rule ought to prevail in the absence

of a statute expressly forbidding it. As to the consequences of

suing in the .wrong town, see ante, 7.

SECTION III.

ISSUE WITHOUT PROCESS.

Jurisdiction of the person of the defendant can be obtained in

the manner prescribed by law, and in no other way, unless a party
waives some irregularity by voluntarily appearing or taking
some step in the action. And, though process is generally issued

for commencing actions, yet an action may be commenced with-

out process. The statute provides: "Suits may be instituted

before a justice, either by the voluntary appearance and agree-
ment of the parties, or by process ; when by process, it shall be
either a summons, a warrant, or an attachment." Vol. I, 38, § 9.

Parties do not generally volunteer to join issue without process
Though it frequently occurs that process is issued and served,
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and that there is some irregularity in issuing it; or that it is

defective in form or in substance ; or that it has not been pro-
perly served. In all such cases, if the party sued appears in

the action and voluntarily puts in an answer without making
any objection to the defects, that will be deemed a voluntary
joining of issue, and jurisdiction of the person will be complete,
because an issue might be joined without any process ; and
irregular, and even void process, which may have been issued

and served, wiU not, in any manner, invalidate an issue volunta-
rily joined. The statute cited is of value, therefore, since, if juris

diction could not be obtained over the person of the defendant
except by process, there could not be a waiver, perhaps, in case

of void process, though as to process merely irregular, a different

rule would be applied. When no process has been issued ; or

when the service of process is not sufflcient to require the defend-

ant to appear and answer it, there will not be any action pending
until issue is actually joined. In one case the summons was
served by copy, not personally, and the plaintiff and defendant
appeared before the justice and an adjournment was had on
motion of the defendant, but no issue was joined, nor any plead-

ings put in. The plaintiff' appeared on the adjourned day and
tx)ok judgment. The defendant did not appear at the trial. The
judgment was held erroneous and reversed, because there was
not any action pending. Lester v. Grary, 1 Denio, 81. In such
a case the service of the process was not personal, and the justice,

therefore, did not acquire jurisdiction by the process. And since

no issue was joined, it could not be an action pending by virtue

of a voluntary joining of issue.

SECTION IV.

ACTION, WHEN DEEMED COMMENCED.

When process is issued, the statute determ nes at what time
the action is commenced. " Suits shall be considered as com-
menced at the times following: 1. Upon process by warrant,, at
the time of the arrest of the defendant; 2. Upon process by
attachment or summons, on the day when the process shall be
delivered to the constable. But if two or more suits be com-
menced by summons or attachment, on the same day,, the suits

in which the process was first served shall be deemed to have-

been first commenced ; 3. Where the suit is instituted without
process, at the time of the parties joining issue." Yol.1, 38, § lOi-

The law does not make it any part of the oflScial duty ot a-

justice to aeliver a summons, a warrant or an attachment to

a constable for service ; though it is entirely proper for him to do
so if he pleases. And when the constable applies for the sum-
mons, at the request of the plaintiff, as is frequently the case, it

is the general practice for the justice to deliver the process to him.

In such a case, the justice will, of course, know precisely when
the action is commenced, by the delivery of the process to the

constable. But that knowledge on his part, and even the return
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of the justice on an appeal, that the process was delivered by him

to a constable on a specified day, is not sufficient evidence as to

the time when the action was commenced. And where the

statute of limitations is interposed as a defense, and it becomes

important to show on what day the process was delivered to the

constable for service, that fact must be proved on the trial before

the justice, in the same manner as any other fact in the cause.

Neither the knowledge of the justice that the process was issued

in due time, nor his return of that fact to the county court, will

prevent a reversal of the judgment, if it appears that the service

of such process was not made until after the statute had attached.

Cornell v. Moulton, 3 Denio, 12 ; McGraw v. Walker, 2 Hilt., 404.

The reason why the justice cannot act upon his own knowledge

of the time when the process was issued, is, because in the trial of

all causes before him, he must act solely on such legal evidence

as may be given before him. And he cannot in any case decide

a cause upon facts within his own knowledge, if they are not

legally proved before him. It may be said that the justice may
have entered in his minutes, or his docket, the time of the delivery

of the process to the constable. But, if this were so, the two

cases last cited expressly hold, that this will not be sufficient

evidence of the fact.

The statute does not require any entry in the docket in relar

tion to the delivery of the process to a constable, though it doe&

require an entry as to the time when the first process was issued.

Vol. I, 69, § 174, sub. 2. It may be true that the docket is evi-

dence as to the time when the process was issued. But the

process may have been issued and delivered to the plaintiff. And
if it was not delivered to a constable in due time, that would be

of no avail as an answer of the statute of limitations. It is not

the issuing of the process, but the delivery of it to a constable

that constitutes the commencement of an action.

The docket of the justice will be legal evidence before him of

very fact which he is required by law to enter therein. But it

will not be evidence of any other facts. The return of a con-

stable is legal evidence of the time and manner of the service of

process, because the law makes it so. And in the absence of any
other evidence, the action will be deemed to have been com-

menced at the time of the service of the process, as it appears by
the constable's return. Cornell v. Moulton, 3 Denio, 12 ; McGraw
V. Walker, 2 Hilt., 404.

But the indorsement by a sheriff or a constable, of the time of

the receipt of a summons by him, is not sufficient legal evidence,

as to the time when he received such process. Such an entry is

not required by law, and therefore it is not evidence. Wardwell
V. Patrick, 1 Bosw., 406. But it is evidence of any entry which

is required by law ; as for instance, a sheriff is required to indorse

on an execution the precise time when he received it, and there-

fore his return of that fact is legal evidence.
As a general rule, fractions of a day are not noticed in legal
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proceedings. Blydmhurgh v. Cotlieal, 4 Oomst., 418; Columbia
Turnpike Moad v. Haywood, 10 Wend., 422. And if an action is

commenced at any time oh the last day before the statute of
limitations has attached, it will be in time. But there are cases
in which an action may have been commenced, on a specified

day, beyond any question ; and yet, it may be important to
determine, at what specified time on that day the action was
commenced. Whenever it is important to determine such time
precisely,, the law permits the inquiry to be made. And, when
ascertained, such precise time is conclusive.

The following are some of the instances in which it may be
important to determine precisely when the action was com-
menced. A defendant who is sued may purchase a claim on the
day on which the action was commenced, for the purpose of
setting it off against the plaintiff's demand. And if he pur-
chased it before the suit was commenced, it is a legal set-off,

though it would be otherwise if not owned before the action was
commenced. Again, a sheriff may be sued for the escape of a
prisoner from the jail limits. But if the action is not commenced
until after the return of the prisoner, it will be too late, for the
return will be a legal defense in behalf of the sheriff. Wiggin v.

Orser, 5 Duer, 118.

The important inquiry now occurs, when is an action com-
menced in these cases in which the precise time is material ? In
the supreme court the action is commenced at the time of the
service of the summons. Code, §§ 99, 127; Wiggin v. Orser, 5 Duer,
ys. But the statute has prescribed a different rule in justice's

courts. The statute which has been cited declares that a suit

shall be deemed to be commenced by summons or attachment on
the day when the process shall be delivered to the constaMe. Vol.
I, 38, § 10, sub. 2. See Koon v. Qreenman, 7 Wend., 121.

Before the enactment of the Code, and before the Eevised Sta-
tutes of 1830, it was held that both injustices' courts, Boyce v. Mor-
gan, 3 Oaines, 133, and in courts of record, the issuing of the process
was the commencement of the action. Bronson v. £Jarl, 17 Johns.,

63 ; Burdick v. G-reen, 18 Johns., 14 ; Vissclier v. Gansevoort, 18
Johns., 496; Ross v. Luther, 4 Oow., 158; Hogan v. Ouyler, 8 Oow.,
203. In a justice's court, the single question to be settled now is,

at what time was the process delivered to the constable for service.

Though there are cases in which the actual service of the process
is made the test, as where two actions are commenced on the
same day, then that action is first commenced in which the pro-

cess was first served. When the process is actually delivered to

the constable, there need be no question as to the precise time
when it was done.
The statute has not declared, in terms, whether the delivery of

the process to the constable must be actual and personal, or

whether it may be constructive, as by a delivery of it to his wife,

if he is absent from home. In the absence of any adjudication of

this question by the supreme court, the safe rule will be to deliver

Wait II—

8
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the process to the constable personally. In the following class of

cases it is necessary that a party should be certain what the rule

is as to the time when an action is commenced.
A suit is commenced on a promissory note by delivering the

summons to a constable before the note is due. The service of the

process may not be made until after the note is fully due; and yet

the action will be prematurely brought, and the plaintiff will fail

at the trial. Eogan v. Cuyler, 8 Cow., 203; Yol. 1, 458. The same
rule applies to a case of set-off"; for, if the demand is purchased

by the defendant after the delivery of the summons to a con-

stable, though before it is actually served, it cannot be set off.

II. So, in all cases, if the process is delivered to the constable

to serve before the cause of action is perfect, it will not be of any
avail that the service was not made until after a perfect right of

action existed. In thus stating the rule as to the time when an

action is deemed to be commenced, the provisions of the Code
have not been overlooked. As we have seen, ante, 57, an action

is commenced in the supreme court at the time of the service of

the summons. Code, §§ 99, 127 ; Wiggin v. Orser, 5 Duer, 118.

And, again, by § 64, sub. 15 of the Code, in relation to justices'

courts, it is provided. " The provisions of this act, respecting

forms of action, parties to actions, the rules of evidence, the times

of commencing actions, and the service of process upon corpora-

tions, shall apply to these courts." A careful examination of the

question will render it plain, that the reference to the times of

commencing actions relates to the statute of limitations pre-

scribed by the Code. And it is evident that the rule is precisejy

the same, either in a justice's court or in a court of record, as to

the time within which an action must be commenced. And this

is what was intended by the Code, % 64, sub. 15, just cited. But
to declare within what times actions shall be commenced, is a

totally different thing from that of declaring what acts shall con-

stitute the commencement of an action. Full effect is thus given

to the provisions of the Code, without, in any manner, interfering

with the statute which provides what shall constitute the com-

mencement of an action in a justice's court, which is by the deliv-

ery of the summons or attachment to the constable. There is one

more fact which ought to be mentioned in this connection. The
Code, % 8, declares that certain provisions, including "^"^ 99 and

126, shall apply to all the courts in this state.

But this general language cannot affect the question, for there

are many things in some of the sections thus referred to, which

cannot have any application to a justice's court. The true con-

struction of section eight is, that the provisions of those sections

referred to shall apply so far as is consistent with the objects of

the Code. And to construe it, so far as justices' courts are con

cerned, as relating to general rules of law, rather than as to the

rules of practice of that court. And finally, there is an other

view which shows that this is the correct construction of the Code.

By ^ 64, subd. 15, it is expressly declared what provisions of the
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Code are to apply to justices' courts. And no rule is more
familiar than that which declares that the express mention of
certain things or acts shall exclude the idea that any others were
intended. It would have been sufficient to state the true rule on
this question and leave the matter there. But the practical

importance of the rule may render such explanation more satis-

factory to those who would wish to know the reasoning by which
it is established.

CHAPTER IV.

LONG SUMMONS.

SECTION L
LONG SXTMMONS, WHEN PROPER.

This is the general or common process used for commencing
actions in justices' courts. There are many cases in which a
plaintiff has his choice whether to take this process, or to take a
warrant, or a short attachment, or a long one, or a replevin pro-

cess. But there are some very important distinctions to be
observed in relation to these kinds of process. A long summons
is always issued on the mere request of a plaintiff, without any
proof or any security in any case whatever. But neither a short

summons, nor a warrant, nor an attachment, whether a long or

a short one, nor a replevin process, can be issued without due
proof, and, in most instances, by also giving security. In treat-

ing of warrants, short summonses, attachments and replevin, the

practice will be fully stated in relation to proof, security, &c.
It must not be understood, however, that a plaintiff may always

take a long summons for commencing his action, even though he
may prefer to do so. For, though there are many cases in which
he may take that process, or may elect to take some other one,

as has just been stated, yet there are cases in which a long sum-
mons cannot be legally issued. There are some general rules,

which, if observed, will leave but little chance to err in selecting

the proper process to be issued. If all the parties, plaintiffs and
defendants, are residents ofthe county, a long summons may, in all

cases, be issued. To this rule there is no exception, unless in those

instances in which some statute requires a warrant, or some other

process, to be used instead. Walker v. Gruikshank, 2 Hill, 296.

If all the defendants are residents of the coupty, a long sum-
mons mmf always be taken. And this is the rule, even when the

plaintiffs are non-residents, if the defendants are residents. For,

though a non-resident plaintiff in such a case might have a short

summons, on proper proof and security, he is not bound to take

it, but may take the ordinary long summons. This process is

always proper to be issued against a railroad corporation, if the

track of the road runs through the county. Johnson v. Cayuga,

&c., B. B. Co., 11 Barb., 621 ; Sherwood v. Saratoga, &c., B. B. Co.,

15 Barb., 650; Belden v. N. T. and Ha/rlem B.B. Co., 15 How., 17.

It is said that in such cases, a railroad corporation is to be treated
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as a freeholder and an inhabitant of the county. 15 Barb., 650,

and 15 How., 17. The same rule is applicable to plank road and

turnpike corporations. And in all cases in which corporations

of any kind are located in any county, they may be treated in

the same manner as natural persons of that county are, either as

to suing or being sued, except that the service of process on cor-

porations must be on such of their officers as the law prescribes

Formerly corporation-s might sue, but could not be sued in jus-

tices' courts. This rule has been changed by statute, and corpo-

rations may now either sue or be sued in these courts. Laws 1847,

ch. 470, § 45 ; and see the three cases last cited ; see also Const.

1846, art. 8,i3; Code, j 64, sub. 15.

A non-resident plaintiff may waive his right to a short sum-

mons, and take a long summons without making any affidavit or

giving any security. Nichols v. Tracy, 1 Sandf., 278 ; ^5^6% v.

Kelly, 2 E. D. Smith, 250.

Defendants who are joint debtors (not joint and several debt-

ors), may be sued by this process where some of the defeDdants

are residents, and others of the defendants are non-residents of

the county. BurgJiart v. Bice, 2 Denio, 95 ; Murphy v. Mooney,
2 Sandf., 288. But a different rule prevails, it would seem, when
the debt is several, or joint and several ; as where the defendants

are makers and indorsers of a promissory note. The following

case will illustrate this : Van Oott sued Harriott in an action of

trespass, for unlawfully taking his goods, and the facts of the

case were as follows : Harriott had brought an action in the

marine court of the city of New York against one Bailey as the

maker, and Van Oott as the indorser of a promissory note. The
suit was commenced by a long summons, which was served on
Van Oott more than six days before the return day, and on
Bailey less than six days before the return day. Van Oott

resided in the county of Kings, and Bailey in the city of New
York. As the summons had not been served on Bailey in due
time, Harriott discontinued the action as to him, and took judg-
ment against Van Oott, who did not appear. An execution was
issued on this judgment and was levied on Van Oott's goods, and
he brought his action against Harriott for authorizing the taking
of his goods on that execution. The supreme court held that the

action was maintainable. It was attempted, by counsel, to make
the case one like that of joint debtors. But the court said-
" That doctrine may perhaps be maintained where the suit is

against joint debtors. But here the suit was against the maker
and the indorser of a promissory note, who might have been sued
separately." Harriott v. Tan Cott, 5 Hill, 285, 286. It is worthy
of notice, that in the case just cited, the action would not have
been properly brought, even if the defendants had been sued
separately. Bailey was a resident, and the summons was not

served on him six days before the return day. So that he was
not legally sued. Again, Van Oott was a non-resident, and he
was sued by a long summons, which was served more than six
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days before the return day. And if he had been sued alone it

would clearly have been erroneous, even if the judgment was
not entirely void, as it really was, since there was no appearance
by him. The resident defendant was discharged too, which
operated to sever the action, and make it a separate one against

the defendant, Yan Oott, alone, and as such it was clearly void,;

because he was a non-resident of the county.

This case does not, therefore, expressly decide that a joint and
several note, or a note made by a resident maker and a non-resi-

dent indorser, may not be sued by a long summons when the

process is properly served on the resident, and a judgment taken
against him jointly with the non-resident indorser.

It is difficult to see any good reason why joint and several

debtors may not be sued in the same manner as joint debtors.

One of several joint and several debtors is liable to pay the whole
debt, just as much as though they were joint debtors. And, if

the plaintiff so elects, it is difficult to understand why he may
not sue on the joint liability, since his right of action is joint as

well as several. There would not be any greater inconvenience
to the defendant than there would be if his debt were a joint debt,

and not a joint and several one. In the case of Burghart v. Bice,

2 Denio, 95, which has been cited to show that joint debtors may
be sued by long summons, the court in referring to Oowen's
Treatise, said, "and he likens it to the case of one of several

defendants who, if he were a sole defendant, would be privileged

against being sued in a particular manner, but when prosecuted
with others, may be proceeded against in the ordinary way. This
I think is the true rule." In the absence of an express adjudica-

tion, the safe course would be, not to sue any but joint debtors,

by a long summons, when one of the defendants sued is a non-
resident of the county. If the parties are severally liable, a
judgment may be obtained against any of them by such process

as is appropriate when they are separately sued.

Under the statute against joint debtors, authorizing a plaintiff

to proceed to judgment where all the defendants have not been
brought in, judgment may be entered as well where the defend-

ant not brought in is an infant, as where he is an adult. Mason
V. Bmison, 11 Wend., 612 ; S. C, 15 Wend., 64.

Where the action does not arise on contract, but is for some
wrongful or unlawful act, the defendants are not joint debtors,

notwithstanding the fact that they may be sued jointly.

Where some of the plaintiffs are residents, and some of them
non-residents, a long summons is proper if the defendants are all

residents ; or if the action is against joint debtors, and some of

them are residents, though others may be non-residents.

But a long summons is never a proper process if the defend-

ants are all non-residents of the county. Vol. I, 75, § 215 ; Laws
1831, ch. 300, § 33. Nor in those cases in which the action is one

not arising on contract, but is for a tort or wrongful act if the

defendant is a non-resident. Vol. I, 74, 75, <5.<^ 213, 215; Id.,
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38, % 11. For in an action to recover against a party if the claim

is for the recovery of money collected by a public oflflcer; or for

official misconduct or neglect of duty; or for damages for mis-

conduct or neglect in any professional employment if the

defendant is a non-resident of the county. Vol. I, 74, § 212. A
warrant is the proper process in such cases. And in an action

against an attorney to recover back money which it is claimed

that he has wrongfully taken from the plaintiff by charging

illegal fees in bills of costs collected by him of the plaintiff, a

short summons is not proper even where the defendant is a non-

resident. Of course, a long summons would not be proper

against such a non-resident. A warrant is the only legal process

in such a case. Waters v. WMttemore, 22 Barb., 593; Whitney
v. Sliufelt, 1 Deuio, 592, 594; Vol. I, 38, § 11. It has been said

that a person who has no legal residence any where may be sued

by a long summons, as none are exempted from that process by
statute but those who "shall reside out of the county. Barnes v.

Harris, 375, 378, opinion of the court; and see Vol. I, 75, § 215.

The cases must be rare indeed in which the defendant has no
place of residence. " Every person must have a domicil somewhere,
and he can only have one domicil at one and the same time.

Every person has a domicil of origin which he retains until he

acquires another; and the one thus acquired is in like manner
retained until he acquires a third domicil. The existing domicil

always continues until another is acquired." Paige, J., Crawford
V. Williams, 4 Barb., 518, 519. The terms residence and domicil

are said to mean the same thing so far as they relate to the

residence or non-residence of the defendants. Olbeke, J., in Lee

V. Stanley, 9 How., 277 ; and see, In matter of Wrigley, 8 Wend.,
142; 2 Kent's Com., 430, note d.

If this view is correct, a party who is not a resident of the

county in which he is sued, and who never was such, cannot be

sued by a long summons, since he must of necessity have a resi-

dence §omewhere, and that residence, wherever it may be, will

make him a non-resident. This construction harmonizes with

the intention of the law, which evidently is, that all persons who
reside out of the county, and all persons who are not residents of

the county, shall not be delayed so long as might be done if a

long summons were issued. The following section of the statute

illustrates this view of the question: "The first process against

freeholders, and against inhabitants having families, except as is

otherwise hereinafter directed, shall be a summons ; lut no person
shall be proceeded against iy summons out of the county in which he

resides." Vol. I, 38, § 11. This section was in force before the
non-imprisonment act of 1831. And before that year, there was
no such process as a short summons. It was either a long sum-
mons, or a warrant, or a long attachment. And if the defendant
was a non-resident of the county, he must be sued by wa/rrant in
all cases, whether the demand arose upon contract or for a tort.

The non-imprisonment act of 1831, changed the law so far as to
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prohibit a warrant in all cases arising on contract express or
implied, except in certain specified cases. But in those excepted
cases, and in actions for torts, the law still remains unchanged.
In actions arising on contracts, the general rule established by
the statute of 1831, ch. 300, was, that a short summons was the
proper process, unless a short attachment was taken, which, in
a proper case, was equally valid.

A summons must be either a short or a long one. There is no
such process as a five days' summons, which is recognized by law
as valid ; ,and a judgment rendered on such process will be re-

versed. King v. DowdaM, 2 Sandf., 131. A long summons is so
called to distinguish it from a short one ; and, because a longer
time intervenes between its date and return day, than in a short

summons.
"A summons shall be directed to any constable of the county

where the justice resides, commanding him to summon the de-

fendant to appear before the justice who issued the same, at a
time and place to be named in such summons, not less than six,

nor more than twelve days from the date of the same, to answer
the plaintiff in the plea in the same summons to be mentioned."
Vol. I, 38, § 12. The rules to be observed in filling up and
issuing process have been already discussed. See ante, 42.

Form of summons.

TOWN OF MAYFIELD,

)

Stamp.''

Fulton County,
J

* '

The people of the State of New York : To any constable of said county,

Geebtlng : We command you to summon John Doe, to appear before David
Kennedy, Esq., one of our justices of the peace ofthe town and county afore-

said, on the 12th day of November, 1864, at ten o'clock in the forenoon, at

his office, in the town of Mayfield, in the coimty of Fulton, to answer Rich-

ard Roe, in a civil action (to recover damages for an, injury to personal

property ; or whatever the cause of action may be), to his damage of two
hundred dollars or under; and have you then and there this precept:

Hereof, fkil not at your peril. Witness our said justice at the town afore-

said, the third day of November, in the year of our Lord 1864.

DAVID KENNEDY, Justice of the Peace.

Where it appears from the return of a justice, on an appeal,

that he issued a summons, giving the names of the plaintiff and
defendant therein, and also the time and place of its return ; the

court will presume that the summons was in the proper form,

and an objection that it does not appear from the return that the

summons was directed to a constable of the proper county, is

not tenable. Potter v. WMttaker, 27 How., 10. If there was any
informality in the process, it was the duty of the objecting party

to have caused it to appear by the return. lb.

When the parties sue or are sued in their individual names,

without any addition as to office, or other representative character

it will be sufficient to state the names of the parties simply.

But, if the action is brought by one in an official or representative

capacity, the name of the party must be stated, together with
(a) Note 552.
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the name of the office, or the representative character in which

he sues. The Code requires all actions to be brought in the

name of the real party in interest. Code, § 111. Though this

does not affect the rule where the party suing is acting in an

oflBcial or representative character, and where he is not the real

party in interest.

The following illustrations will serve to show the manner m
which the character of the parties may be stated in the process

:

Infant plaintiff, by guardian-l To answer John Smith, an

infant, by William Smith his guardian. ,

People plaintiffs for a penalty.'] To answer the People of the

State of New York.
Plavntiff suing for a penalty, &c.] To answer George Clark,

who sues as well for himself as for the overseers of the 'poor of

the town of Mayfield, in the county of Fulton.

JExecutors.'] To answer A. B. and C. D., executors of the last

will and testament of E. F., deceased.

Surviving executor.'] To answer A. B., surviving executor of the

last will and testament of C. D., deceased.

Administrator.] To answer A. B. and C. D., administrators of

all and singular the goods and chattels, rights and credits, which
were of E. F., deceased.

Surviving administrator.] Same as surviving executor, but

saying administrator instead of executor.

Surviving partner, or other joint creditor.] To answer A. B.,

survivor of A. B. and C. D.
Husband and wife.] To answer A. B. and 0. D., his wife.

Assignee of an insolvent debtor.] To answer A. B., assignee of

C. D., an insolvent debtor.

Assignee of a jail bond.] To answer A. B., assignee of Bradford

T. Simmons, Esq., sheriff of the county of Fulton;
Overseers ofpoor.] To answer A. B. and C. D., overseers of the

poor of the town of Broadalbin, in the county of Fulton.

By supervisor.] To answer William Vail, supervisor of the

town of Mayfield, in the county of Fulton.
Board of supervisors.] To answer the board of supervisors of

the county of Fulton.
By a sheriff.] To answer Austin Kasson, Esq., sheriff of the

county of Fulton.
By corporation.] To answer the Amsterdam and Fish House

Plank Eoad Company. Or, if it is any other corporation, let it be

stated by the actual name of the corporation.
Commissioners of highways.] To answer A. B. and 0. D., com-

missioners of highways of the town of Johnstown, in the county
of Fulton.

Superintendents of poor.] To answer A. B., superintendent of

the poor of the county of Fulton.
Board of excise.] To answer the board of commissioners of

excise of Fulton county. Pomeroy v. Sperry, 16 How., 211,
Boanrd, Sec, of Saratoga Co., v. Doherty, 16 How., 46.
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To^vn is plaintiff.'] To answer the town of Johnstown, in the
connty of Fulton.
Bank is plaintiff.'] To answer the Farmers' Bank of Amsterdam.

Or, if the case is proper, To answer the President, Directors and
Company of the Fulton County Bank.

ScJwol district trustee.] To answer A. B. and C. D., trustees of
school district number one in the town of Johnstown, in the

county of Fulton.
Fictitious name for defendant, in summons or warrant.] To

summon John Doe, the real name of the defendant being
unknown to the plaintiff.

Where the defendant is a corporation, the name must be
described in the same manner that it is done where a corporation
is plaintiff.

Corporation defendant.] You aie commanded to summon the
Mayfleld and Vail's Mills Plank Eoad Company, &c.
Town is defendant.] To summon the town of Johnstown in the

county of Fulton, &c.
Town officer is defendant.] To summon A. B., supervisor of the

,town of Northampton, in the county of Fulton.
The foregoing instances are sufficient to illustrate the manner

in which the names of parties or corporations are to be stated,

whether suing in their own right or in an official or respresenta-

tive capacity. The principal point to be attended to is, to state

fully and truly the actual name of the plaintiff or defendant,

with such additions as to character as are required by law.

SECTION II.

SERVICE or SUMMONS.

The law makes it the duty of every constable to serve such
process as is directed and delivered to him for service. Ante, 49,

The usual practice is for constables to serve a summons, or

other process, which a justice issues for commencing actions. ,

But a justice may depute a private citizen to serve a summons,
warrant, or attachment, or any other civil process, except a venire.

Ante, 48, 50. But the person so deputed must be twenty-one
years of age, and not a party in interest in, the action. Vol. I,

72, ^ 196.

No plaintiff, therefore, can be deputed to serve a summons in

his own favor.

A constable, however, may serve a summons in his own favor,

when he is plaintiff. Putnam v. Man, 3 Wend., 202.

His return will be treated in the same manner as in any other

case. He may charge the same fees, and he will be liable to the

same actions for a false return. Ih. The statute requires that

the summons shall be directed to any constable of the county
in which the justice resides. Ante, 63. Any constable in the

county, therefore, may serve a summons. And this was the rule

before the Eevised Statutes. Mills v. Kennedy, 1 Johns., 502.

The statute prescribes the time when a summons must be
Wait II—
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served, in order to render it a valid service. A long summons
must be served at least six days before the return day. A short

summons must be served at least two days before the return day.

The manner of computing the time has already been explained.

Ante, 45.

The summons and notice which the law authorizes in an

action to recover the possession of personal property, differs from

the ordinary long or short summons in several material particu-

lars ; and, among other things, it differs in relation to the time

and manner of service, and the time and manner of making the

return. This subject will be fully explained in another part of

the work. See Eeplevin. The statute forbids the service of a

summons upon Sunday, upon election days, town meetings, and
upon Saturdays, when the person sued observes Saturday as the

Sabbath. Ante, 46. It has been already seen, that a summons
cannot, in every case, be made returnable in any town in the

county. Ante, 52. But, if a summons is made returnable in a

proper town, it may be served upon the defendant in any town in

the county. A summons is limited to the territorial limits of the

county. Ante, 6. So a constable is limited to the county in the

service of civil process. Ante, 6. And when a summons is issued

and is made returnable in some proper town in the county,

such summons must be served in some one of the towns of the

same county. If the summons is served on the defendant in any
other county, the service will be utterly void. Ante, 6. It will not

make any difference as to this rule, that the town in which ser-

vice is made, adjoins the town in which the summons is returnable.

If the service could be held to be valid out of the county, even

in a town adjoining, it might, with the same propriety, be urged
that the service would be valid in any part of the state.

The rule is positive, and inflexible, that a service of the sum-
mons out of the county where it is returnable, wUl not confer any
jurisdiction over the person of the defendant. Ante, 6. If any
judgment is rendered in pursuance of such a service, the person

named as defendant may reverse the judgment upon an appeal,

or he may treat it as a nullity.

If the return does not show where it was served, the legal

presumption will be that the service was made in the proper

county. Potter v. WMttaker, 27 How., 10; Com. Excise v. Dolierty,

16 How., 46, 48 ; Saratoga county court.

A constable has no right to unlatch the outer door of the defend-

ant's dwelling house, for the purpose of serving a summons;
and such an entry will be a trespass. If, however, on knocking
at the outer door, or ringing the door bell, any proper person
appears, and invites him into the house, he may lawfully enter
therein, and if the defendant is there he may serve the summons
upon him as lawfully as in any other place.

So if a constable finds the outer door of the defendant's house
open, he may lawfully enter the house to serve a subpoena.
Hager v. Danforth, 20 Barb., 16. The same rule applies to the
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service of a summons, and the constable may legally serve

the summons, in such a case, even though he is ordered to

leave the house. He is not bound to leave it until he can serve

his process, and if an attempt is made to put him out of doors,

for the purpose of preventing such service, he may resist such
attempt, if he does nothing more than is necessary in self-

defense, li.

It is frequently said that a constable is not bound to look for

the defendant at any place except his dwelling house. No
reported case in this state decides any such point as that ; and
the statement is not correct. It is not easy to lay down a rule

which shall be applicable in every instance. A constable is

authorized to serve a summons in any town of the county in

which he may find the defendant. And it is his duty to serve

the process upon the defendant wherever he may find him in the

county. The law makes it his duty to look for the defendant

;

and the statute does not say that he need not look any where
but at the defendant's residence. Again, the statute gives a
traveling fee, and this is computed from the defendant's residence,

or from the place where he shall he found. Yol. 1, 65, <^ 152.

So the statute permits a copy of the summons to be served by
leaving it at the residence of the defendant ; but that service is

permitted in those cases only in which the defendant shall not le

found. Vol. 1, 39, § 13. It is sometimes of the greatest import-

ance to a plaintiff that the process should be served, and the

object of the law was to provide a person whose duty it is to

promptly and efficiently serve such process.

Now, if a constable is not bound to look for the defendant at

any place but at his residence, he would not be under any obliga-

tion to go a single mile to serve the summons, when such search

would be entirely successful.

A constable may not be compelled to travel over an entire

county; but he can inquire at the residence of the defendant, and
of any other persons who may know where he may be found.

And he is bound to make some such efforts before he has dis-

charged the duty which the law has imposed upon him. A will-

ful refusal to discharge the duties of his office is a misdemeanor.

Ante, 49.

And if the plaintiff necessarily sustains any loss from his will-

ful or negligent conduct, there is no good reason why he should

not be liable to pay the resulting damages.

The statute declares that a summons shall be served by reading

it to the defendant, and, if he requires it, by delivering a copy

of it to him. Vol. 1, 39, § 13.

It is a very rare thing, indeed, that a summons is actually and

literally read to the defendant. The common practice is, for the

constable to state the contents of the summons to the defendant,

by informing him of the name of the plaintiff, of the defendants,

of the name of the justice who issued the summons, and of the

day, hour, and place of appearance therein mentionpd. If the
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defendant does not object to this mode of service it is entirely

valid. The law requires the reading of the summons to the

defendant, so that he may know its contents; and, if he is

satisfied to have the contents stated, instead of being read, he
may waive the reading. The omission to except to such mode
of service is deemed a waiver of reading the process. But a

defendant may insist upon having the summons served in the

manner prescribed by the statute; and, in that case, the con-

stable is bound to read the summons to him. When the service

is made by stating the contents of the summons to the defend-

ant, the statement should be full and explicit.

In one case, Carroll v. Goslin, 2 B. D. Smith, 376, the constable-

held up a piece of paper, and said to the defendant, "here is a

paper for you in the marine court," and the constable then left

the defendant. This service was held to be defective, and a new
trial was ordered under the provisions of the Code, § 366 ; Vol. I,

30. If there are several defendants, the service should be made
upon each of them in due time.

When the constable has once commenced the service of a sum-
mons upon a defendant, he cannot evade the service by leaving

the constable, or by running away from him. The constable

should continue the service in the same manner as though the

defendant had remained, and the service will be entirely vaUd.

It was the fault of the defendant himself, that he did not hear

the service, and he will not be permitted to take advantage of

his own wrong.
If the defendant is in his dwelling house, and he refuses to

admit the constable, the summons may be served by reading it

at the door in a loud voice, and by fastening a copy thereof upon
the door, proclaiming at the same time that he has done so. The
constable should be certain, however, that the defendant was in

the house at the time of such service, or he should not return

that the summons was personally served. If the defendant was
absent, the service would not be personal, and the return would
be false. If, however, the Constable sees the defendant in his

house, and commences such service, the officer may then con-

tinue it, and if the defendant leaves him, the service will be as

valid as in any other case.

There are some cases in which the service may be by copy, and
there are other cases in which the service must be by copy. If the

defendant cannot be found, the summons may be served by leav-

ing a copy thereof at the defendant's last place of abode, with
some member of the family, of suitable age and discretion, which
is fourteen years ; and at the same time informing the person
with whom the copy is left of the contents thereof. Such informa-
tion should be the name of the justice who issued the summons,
the names of the plaintiff and the defendant, and the day, hour
and place of appearance mentioned in the summons.
The service by copy will not be valid, unless it is made upon

some member of the family, nor will it be valid, even when served
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upon a member of the family, if the person with whom the copy
is left is not of suitable age and discretion. Such service must
be made at the residence of the defendaut, and therefore, the
service of a copy upon a member of the defendant's family, at

any other place will be a nullity.

The oflBeer must learn in the best manner that he can, which
is the defendant's last place of abode; so he must learn as well

as he is able, whether the person on whom the copy is served, is

a member of the family, or of suitable age and discretion.

1^0 service should be made upon them, until the constable is

satisfied that the service will be proper and legal if made upon
them. When the defendant is a non-resident of the county, the
service must be personal. If the defendant is merely traveling

through the county, or if he is in the county for a single day on
business, no service can be made by leaving a copy at the hotel

at which he may stop for a meal. The hotel is not his place of
abode within the meaning of the statute. Dudley v. Staples, 15
Johns., 196.

There are a few cases in which the service of a summons by
copy may be important. If the demand is nearly barred by the

statute oft limitations, at the time when the summons is issued,

and the statute has since attached, it may then be important that

a legal service by copy should be made, since on a proper return

of such service by copy, a new summons may be issued, which,

if properly served, will continue the action, so as to relate back
to the time when the first summons was issued. Ante, 56 ; Cor-

nell V. Moulton, 3 Denio, 12. Such a service may also be of

importance in those cases in which the plaintiff wishes to avoid a
set-off which the defendant has purchased since the first sum-
mons issued. So, again, the service of a copy is sometimes
material in those cases in which a warrant may be issued. See
Warrant. But, unless it is in some such case, the service of a
summons by leaving it at the defendant's residence, with some
proper person, will never be of any value as a means of jurisdic-

tion over the person of the defendant. The justice cannot pro-

ceed in the action and render a judgment, until there has been a

personal service of the summons upon the defendant, either by
reading or stating its contents to him ; or, by delivering a copy
of it to him personally. A summons, however, in replevin actions

need not always be personally served. See Eeplevin.

There are some statutory provisions in relation to the ser-

vice of process upon corporations, that ought to be given in

foil.

" Every railroad corporation in this state, shall, within thirty

days after this act shall take effect, designate some person, resi-

ding in each of the counties through or into which such railroad

may run, on whom process, to be issued by a justice of the peace,

may be served, and shall file such designation in the oflflce of the

clerk of the county where the person so designated shall reside,

and a copy of such designation duly certified by such clerk, shall
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be evidence of such appointment; and tlie service of any process

upon the person so named, to be issued by any justice of the

peace in any civil action or matter of which such justice may
have jurisdiction, shall be as valid and effectual, as if served upon
the president or any director of any such corporation, as now
provided by law." Laws 1854, ch. 282, <5. 14.

" In all cases where such designation shall not be made as

aforesaid, and where no ofiicer of such corporation shall reside in

the county, on whom process can be served according to the

existing provisions of law, the process mentioned in the next pre-

ceding section may be served on any local superintendent of

repairs, freight agent, agent to sell tickets, or station keeper

of such corporation, residing in such county, which service shall

be as effectual in all respects, as if made on the president or any
director of such corporation." Id., § 15.

Foreign corporations which transact business in this state, are

also required to appoint or designate some person residing in each
county, in which they transact business, upon whom process may
be served, and to file such designation in the office of the secre-

tary of state. Laws 1855, ch. 279, § 1- In case of a refusal or

neglect to make such designation, and process cannot otherwise

be lawfully served, such service may be made upon any person

found acting as agent in this state for such corporation. Id., '^ 2.

The term process includes any writ, summons or order, issued

or made for the commencement of an action, by any court, officer,

or magistrate. Id., § 4.

If a justice has jurisdiction of the subject matter of the action,

he may acquire jurisdiction over a foreign corporation as well as

in any other case. And even before the enactment of this

statute which authorizes a compulsory appearance by the corpo-

ration, it was well settled that a voluntary appearance by a

foreign corporation would give the justice jurisdiction. Paulding

V. Hudson Manuf. Co., 2 E. D. Smith, 38.

A recent statute relating to express companies, may be useful

in this connection: "Every corporation or association, partner-

ship or person, doing business in this state under the name or

style of an ' Express Company,' or under any other name signify-

ing the same kind of business, shall, within thirty days after this

act takes effect, designate some person residing in each of the

counties in this state through or into which such express may
run, on whom process to be issued by a justice of the peace
may be served, and shall file such designation in the office of the

clerk of the county where the person so designated shall reside,

and a copy of such designation duly certified by such clerk, shall

be evidence of such appointment, in all courts and places ; and
the service of any process upon the person so designated oi

named, to be issued by any justice of the peace residing in the
town in which the person so designated shall reside, in any civil

action or matter of which said justice may have jurisdiction, shall

be as valid and effectual as if served upon the president, or any
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director of any such corporation, or upon any officer of any such
association, or upon any of said partners, persons or person, as
now provided by law." Laws 1864, ch. 411, § 1.

"In all cases where such designation shall not be made as

aforesaid, and when no such officer, person or partner referred to

in the last section, shall reside in the county on whom process can
be served, according to the existing provisions of law, the pro-

cess mentioned in the next preceding section may be served on
any local or general agent, agent to receive freight or parcels, or

route agent, or messenger, of such corporation, association, part-

nership, or person residing in such county, when issued by any
justice of the peace residing in the same town with the person
upon whom it is served, which service shall be as effectual in all

respects as if made on the president, or any director of such cor-

poration, or officer of such association, or partner or person
referred to in the next preceding section." Id., <§ 2.

Where a corporation is a defendant, the summons must be
served upon the president, or other head of the corporation, sec-

retary, treasurer, a director, or managing agent thereof. The
Oode. provides as follows: "The summons shall be served by
delivering a.copy thereof, as follows : 1. If the suit be against a
corporation, to the president or other head of the corporation,

secretary, cashier, treasurer, a director or managing agent ^hereof

,

but such service can be made in respect to a foreign corporation

only when it has property within this state, or the cause of action

arose therein, or where such service shall be made within this

state, personally upon the president, treasurer, or secretary

thereof." Oode, § 134, sub. 1.

The provisions of this section are made applicable to justices'

courts, by virtue of Oode, § 64, sub. 15; Vol. I, 11 ; and see Laws
1847, ch. 470, § 45. Such service must be made by delivering a

copy of the summons personally to one of the officers, or the

managing agent thereof. A managing agent is one whose agency
extends to all the business of the corporation. Brewster v. Michi-
gan, &G., B. B.'Co., 5 How., 183.

A foreign railroad corporation whose whole road and traffic are'

without the limits of the state, and which has no office within the-

state, is not a corporation doing business within, this state;

although tickets for passage over its road are sold by its agent

here. Boty v. MicMgan Central B. K, 8 Abb., 427. One who
merely sells ticliets for them here, in such a case, is not to be
deemed a managing agent upon whom a service of process may
be made under the provisions of the Laws of 1855, quoted ante, 70.

An agent of an insurance company, properly appointed and
qualified to procure and effect insurance for the company, residing

at a different place from where the principal office of the company
is located, is such a "managing agent" that legal service of a

summons and complaint against the company may be made by
serving him. Bain v. Glohe Ins. Co., 9 How., 448. But most of

the actions which will be brought in a justice's court, will be in
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those cases in which the corporation is located in the county, and

a service can be made upon some of its officers.

When the defendant is a railroad corporation whose road runs

into the county or through it, the summons may be served upon
any officer thereof, as has been already explained. But, in addi-

tion to that, a railroad corporation is required to designate some
resident of the county, through or into which such road may run,

on whom process issued by a justice of the peace may be served

;

such designation must be in writing and filed with the county
clerk of such county. Ante, 69, "^ 14. If such designation is

made as required by law, the summons may be served upon such
person so designated. Id. If no such designation is made by
the company and there are no officers such as have been men-
tioned residing in the county, then the summons may be served
on any local superintendent of repairs, freight agent, agent to

sell tickets, or station keeper of such corporation, if'they reside in

the county. Ante, 70, § 15.

It must be remembered that, where the defendant is a corpora-
tion, the service of the summons upon any of the persons
mentioned must be made by delivering a copy of it to them per-

sonally. Whenever the summons is properly served upon any
such officer or agent in the manner required by law, that will be
a valid ..personal service upon the corporation.

The constable is required to make and sign his return. Vol. I,

39, '^ 14. But it has been held that the justice may write the

return, if it is done in the presence of the constable and at his

request. Reno v. Finder, 6 E. P. Smith, 298; and see Borrodaile

V. Leeic, 9 Barb., 611 ; and see ante, 42.

The return must be made and the summons returned, before

the time for appearance mentioned therein.

The usual and the proper practice is, to return it as soon as it

can be conveniently done after the service. In an action for the

recovery of personal property, the statute requires that the return

shall be made forthwith after the taking of the property and the

service of the papers upon the defendant.

The return must be in writing; it must be indorsed upon the

summons; it must state the time and the manner of such service;

and the constable must sign his name to such return. Vol. I, 39,

§ 14. It is a valid service and a proper return thereof, which
confers jurisdiction upon the justice to act.

The justice has no authority to proceed in the action, in the

absence of any return. And if the return is defective in a
material point, he will not have any authority to proceed. If the

return does not show the time when the summons was served on
the defendant, it is defective and the justice has no jurisdiction.

Wheeler v. Lampman, 14 Johns., 481. The return may also be
defective for not showing the manner of the service. The return
must show that the service was a personal one before the justice
will have legal evidence that there was a legal service, which is

sufficient to authorize him to proceed and render a judgment
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The return may also show affirmatively that the service was not
sufficient or legal. For instance, if the return shows that a long
summons was served but five days before the return day; in that
case the justice would have full and fair notice by affirmative
evidence that the service was not sufficient. The rule may be
summed up thus: The return must show distinctly that the ser-

vice made was such as is in pursuance of the law, and the legality
of the service must appear affirmatively on the face of the return
itself. See Sherwood v. Saratoga, Sec, B. B. Co., 15 Barb., 650.
When there are several defendants, the return ought to show

upon which of them the summons was served, and the time and
manner of service upon each of them. If there are two defend-
ants named in the summons, and a personal service is made upon
one of them, but not upon the other, the return may show a valid
service upon one of them, and it need not notice the other.

Fogg V. GMld, 13 Barb., 246. This is upon the ground that, if

the defendants are joint debtors, a valid service upon one of
them is sufficient to authorize a judgment against both defend-
ants in form. Vol. I, 56, § 113. So if the action is for a tort,

either defendant may be sued, and therefore the defendant not
served may be disregarded, and it will be an action against the
one served with process.

But, notwithstanding the case just cited, it is the better prac-
tice, to return distinctly in every case, what was done as to each
of the defendants. If one is served, state the time and manner
of the service. If one of the defendants was not found, or if

the service was by copy, then state such facts. In this way,
justice will be done to all parties, and besides that, the record
will show precisely what has been done, as well as what has
been omitted, in relation to the service of the process.

The proper forms for making a return will be given in a sub-
sequent place in this work. Post, 74, 75.

The return upon a summons which is issued against a corpora-

tion, must state such facts as will show affirmatively, that the

service was made upon a person on whom such service is valid

as a service upon such corporation. It should state that the per-

son served was the president or secretary, &c., of the company,
and should show that the service was made by delivering a copy
of the summons to such person, and the time of such service.

When the defendant is a railroad corporatioii, and there are no
officers resident in the county, and no person has been legally

designated by the company as a person upon whom process may
be served, the return should state these facts, and then show a
service upon a freight agent, or other person, upon whom a ser-

vice is legal. The return of the constable that the person served

is an officer of the corporation, is sufficient evidence of that fact.

N. T. and Erie B. B. Co. v. Piirdy, 18 Barb., 574 ; Wheeler v
N. Y. and Harlem B. B. Co., 24 Barb., 414.

So, when the defendant is a railroad corporation, and there

are no officers of the company residing in the county, and no

Wait 11—10
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person has been designated as a person upon whom process may
be served, the constable's return of those facts is suflScient

evidence of such facts ; and also that the person served was a

freight agent of the corporation. JSf. Y. and Erie B. B. Co. v.

Purdy, 18 Barb., 574.

If the return does not state the time when the summons was
served, any judgment which may be rendered upon it, will be

reversed upon an appeal. Wheeler v. Lampman, 14 Johns., 481

;

Steivart v. Smith, 17 Wend., 517 ; Bromley v. Sm,ith, 2 Hill, 517.

The same rule applies as to stating the manner of service. li.

If the return is mistaken or false, the defendant may allege

that as error in fact, on an appeal ; and if it is proved that the

return is mistaken, or false, the judgment will be reversed.

Allen V. Martin, 10 Wend., 300 ; Fitch v. Devlin, 15 Barb., 47

;

Wheeler v. N. T. and Harlem E. B. Co., 24 Barb., 414 ; N. Y. and
Erie B. B. Co. v. Purdy, 18 Barb., 574.

The defendant may show on the return day of the summons,
that there was no legal service of the process upon him, or that

there was not any service of it at all upon him. Wheeler v. N. Y.

and Harlem B. B: Co., 24 Barb., 414 ; Van Bensselaer v. Chad-
wich, 7 How., 297. It is sometimes said that the return is con-

clusive whenever it comes in question collaterally. This may be
true in some cases. For instance, in Putnam v. Man, 3 Wend.,
202, a constable returned that he had served a summons in his

own favor, in an action in which he was plaintiff. The justice

rendered judgment upon this return ; an execution was issued

thereon, and the defendant arrested. He then brought an action

for a false imprisonment, and offered to prove that the return was
false. The court held that in this actiou the return was conclu-

sive. It will be seen that the validity of the return was collater-

ally, not directly in question. But in those cases in which an

action is brought upon the judgment, the defendant may show
that there was no jurisdiction over his person, because there was
no process served upon him..^ Shumway v. Stillman, 6 Wend., 447;

Noyes v. Butler, 6 Barb., 613 ; Hard v. Shipman, 6 Barb., 621, 623.

The principle is this, ajudgment is conclusive upon the parties

to the action ; but if there never was a service of the process

upon the defendant, there is no jurisdiction, and therefore as to

him it is not a judgment.

Forms of return.

Personally served, November 4th, 1864. Fees, $'

JAMES PIERSON, GonstabU.

Personally served, November 4th, 1864, and copy delivered to defendant
at his request. Fees, $ JAMES PIERSON, Constable.

Served November 4th, 1864, by leaving a copy at defendant's last place
of abode, in the presence of Mary Roe, one of the defendant's family, of
suitable age, who was informed of its contents, the defendant not being
found. Fees, $ ALEXANDER STEWART, Constable.

(a) Porter v. Bronson, 29 How., 292.
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Personally served on Richard Roe, November 4th, 1864; and personally
served on Richard Fenn, November 2d, 1864. Fees, |

WILLIAM B. COMRIE, Constable.

Personally served on Richard Roe, November 4th, 1864, and the defend-
ant, Richard Fenn, could not be found in the county. Fees, $

JAMES PIERSON, Constable.

Personally served on Richard Roe, November 4th, 1864; Richard Fenn
could not be found in the county, and a copy of the within summons was
left, November 3d, 1864, at his last place of abode, with Mary Fenn, one of
his family, of suitable age, who was informed of its contents. Fees, $

JAMES PIERSON, Constable.

Corporation defendant.

The within summons served, November 4th, 1864, by personally deliver-

ing a copy thereof to John Doe, who is a director ofthe said corporation, and
defendant. Fees, $ ALEXANDER STEWART, Constable.

Railroad corporation, no officers, t&c, in the county.

The within summons personally served on the defendants, November 4th,

1864, by delivering a copy thereof personally to William H. Fowler, a
freight agent of said defendants, no person having been designated by the
defendants upon whom a summons can be served, and there not being any
officer of said railroad company who resides within the said county of
Fulton. Fees, % JAMES PIERSON, Constable.

CHAPTER V.

SHOET SUMMONS.

This process was first authorized by chapter 300 of the Laws
of 1831, usually called the "non-imprisonment act." Vol. I, 74,

75, 76, 77. And a brief review of the practice prior to that year
may be the most convenient way of showing more clearly what
the present practice is. And see title Warrant. Before 1831, the
only process for bringing parties into justices' courts was a long
summons, a long attachment or a warrant. And, as the practice

then stood, a non-resident defendant must in all cases have been
sued by a warrant, whether the cause of action arose upon con-
tract, or for a tort or wrong. So a resident defendant could be
sued only by warrant, long summons, or a long attachment. A
non-resident plaintiff might have sued a resident defendant by
warrant upon making proper proof and giving legal security,

whether the cause of action arose upou contract or for a tort or

wrong. Vol. I, 39, § 15, subd. 2.

As the practice then stood, there could not possiblj'^ be a ques-

tion as to the proper process against a non-resident defendant.

There was no summons but a long one, and the statute expressly

declared that no person should be proceeded against by summons
out of the county in which he resided. Vol. I, 38, § 11.

Then came the "non-imprisonment act" of 1831, which pro-

hibited the arrest of any person for any cause of action arising

upon contract, express or implied, except in certain specified

cases, which will be noticed hereafter. And it is important to

remember that the non-imprisonment act did not change the law

in the least as to actions for torts or wrongs, or in any other cases
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in which a warrant is a proper process since the non-imprison

nient act. So that a warrant is as appropriate now in such an

action, or for a tort or wrong, as it was before 1831 ; and indeed

it is not only appropriate in such cases, but it is the only legal

process that can be issued against a non-resident defendant.

So also in relation to those cases which were excepted from the

effect of the non-imprisonment act. A warrant is now the only

legal process against a non-resident defendant, even in those

excei}ted cases which arose upon contract.

Those cases, so excepted, were four in number, but they are

now the following: 1. An action to recover money collected by
a public officer; 2. An action for official misconduct or neglect of

duty; 3. An action for damages for misconduct or neglect in any
professional employment. Yol. I, 74, <§ 212; Laws 1831, eh.

300, ^"^ 30, 31. A short summons is not proper in any such case;

nor in actions for torts or wrongs if the defendant is a non-resi-

dent; nor in any case in which a warrant may be issued. And,
as the law now stands, in every action against a non-resident

defendant, for a cause of action arising upon contract, express or

implied, a short summons will be a proper process if the action

is not for one of the causes of action already mentioned as ex-

cepted from the provisions of the non-imprisonment act. The
sections of the statute which provide for a short summons are as

follows: "Whenever, by the provisions of the last preceding sec-

tion, no warrant can issue, and the plaintiff shall be a non-resident

of the county, and shall give the like proof of the fact and tender

to the justice the security now required by law to entitle him to

a warrant, the justice shall issue a summons which may be made
returnable not less than two nor more than four days from the

date thereof, and shall be served at least two days before the time

of appearance mentioned therein, and if the same shall be re-

turned personally served, the same proceedings shall be had and

no longer adjournment granted than in case of a warrant at the

instance of a non-resident plaintiff. Vol. I, 75, § 214; Laws 1831,

ch. 300, § 32. The preceding section provides for the case of

a non-resident plaintiff. And it is a proper process in favor of

such a plaintiff against a resident defendant in all cases in which

the cause of action arises upon contract, express or implied, unless

it is in one of the cases which are excepted by the thirtieth sec-

tion of the non-imprisonment act for moneys collected by any

public officers, &c., &c. In such excepted cases, a warrant is as

proper as before the non-imprisonment act. And in every case

in which a warrant may be issued, whether the cause of action is

for one of the excepted cases mentioned, or whether it is for a

tort or wrong, or for a penalty and the like cases, a short summons
is not a proper process ; and a warrant or a long summons must be

taken if the plaintiff is a non-resident. See also title Warrant.
The statute further provides for the case of a non-resident

defendant who cannot be arrested, as has been heretofore ex-

plained. " Whenever, by the provisions of the thirtieth section
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of this act, no warrant can issue, and the defendant shall reside

out of the county, he shall be preceded against by summons or
attachment, returnable not less than two nor more than four days
from the date thereof, which shall be served at least two days
before the time of appearance mentioned therein, and if such
defendant be proceeded against otherwise, the justice shall have

,

no jurisdiction of the cause." Yol. I, 75, § 215 ; Laws 1831, ch.

300, § 33. The most important thing to be noticed in relation to

the last section cited is, that in actions arising on contract (unless

in the excepted cases mentioned), a short summons or a short
attachment is the only legal process that can be issued against a
non-resident defendant. The statute does not merely provide
that a short summons or a short attachment may be issued ; but
it expressly prohibits any other kind of process, by declaring that

if the defendant be proceeded otherwise " the justice shall have no
jurisdiction of the cause." But notwithstanding the language of
the statute, if a long summons is served instead of a short one,

and the defendant appears in the action and voluntarily joins

issue upon the merits without objection, the justice will have
jurisdiction, since the issue will be treated as a voluntary one
without process. Olapp v. Graves, 12 E. P. Smith, 418. And a
judgment which is rendered in favor of the plaintiff in such a
case, will be neither void nor erroneous. Ih. And see Ante, 18.

It will be assumed that every plaintiff knows whether his cause
of action arises upon contract, express or implied ; or whether it

arises for a tort or wrong, or upon contract for the recovery of
money or damages in one or all of the cases excepted from the

effect of the non-imprisonment act, or for a cause in which a war-
rant may issue in any case. A brief summary of the cases in

which a short summons is or is not proper, will be here given, as

it may be convenient for those who will feel relieved from anxiety
by knowing that the proper process will be issued. In the follow-

ing classes of cases a short summons is always proper if the cause

of action arose upon contract, express or implied, or upon a, judg-
ment, and the defendant cannot be arrested, because of the pro-

visions of the non-imprisonment act : 1. When the defendant or

defendants are all non-residents of the county, and the plaintiff or

plaintiffs are aU residents of the county. 2. When the plaintiff

or plaintiffs are all non-residents of the county, and the defendant
or defendants are all residents thereof. 3. When all the parties

to the action, both plaintiffs and defendants, are non-residents of

the county in which the action is brought. 4. When the plain-

tiffs are all non-residents of the county, and the defendants are

joint debtors (not joint and several debtors) and some of the

defendants are residents, and some of them are non-residents of

the county. Dearhorn v. Kent, 14 Wend., 183. In this fourth class

of cases, a non-resident plaintiff could sue a resident defendant by
short summons if he were sued alone, and a non-resident defend-

ant must be sued by a short summons. And, therefore, the joinder

of a resident and non-resident defendant would not invalidate this
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process, because they were sued together, when the process would

be entirely proper if they were sued separately. 5. When some
of the plaintiffs are residents, and some of them non-residents of

the county, and the defendants are all non-residents thereof.

6. If some of the plaintiffs are residents and some of them
non-residents of the county, and some of the defendants are

residents and some of them are non-residents thereof ; and the

defendants are joint debtors (not joint and several debtors), a

short summons may be taken ; because, as to the non-resident

defendant, this would be the only legal process if he were sued

alone. And, in case ofjoint debtors, a legal service upon one of

them is sufficient to authorize a joint judgment against both, even
though no process whatever were served on the other defendant.

A. long summons would also be a legal process in the same case

;

because, a non-resident plaintiff and a resident plaintiff" may take

a long summons against a resident defendant, and if the sum-
mons is proper as to him in a case of joint debtors, it will not

affect the validity of the judgment in a case of joint debtors (not

joint and several), that there was no process whatever served on
the non-resident defendant, or that the process itself would not

have been proper if he had been sued alone. Burgharl v. Bke, 2

Denio, 95. 7. If some of the plaintiff's are resident, and some
of them non-residents ; or, if the plaintiffs are all residents, and
some of the defendants are residents and some of them non-resi-

dents, and the debt is joint and several ; or, if the liabihties of

the defendants are several, but they are liable to be sued together,

the only safe way to sue will be to sue the non-residents with a

short summons or attachment, and the resident defendant with a

long summons or attachment. The makers of a joint note or

bond, partners, and all parties jointly liable upon contract, may
be sued in the manner specified in the 6th or 7th classes enume-
rated. But this rule does not extend to cases where the liability

is joint and several, or to a several liability.

In the following classes of cases a short summons is never

I)roper : 1. If the cause of action is founded upon a claim for

money collected by any public officer ; or, for damages for official

misconduct or neglect of duty ; or^ for damages for misconduct or

neglect in any professional employment. Yol. I, 74, § 212 ; Laws
1^31, ch. 300, § 30. In such cases it may be said that the cause

of action arose upon contract, express or implied. But, though

this may be so, that does not affect the rule ; because, as to these

cases, the law remains as it was before the non-imprisonmeut
act, when the defendant might have been arrested. An attorney

who is a non-resident of the county, and who is sued for money
which it is claimed that he has illegally received by overcharging
his bill of costs, cannot be sued by a short summons ; it must be

by warrant. Waters v. Wliittemore, 22 Barb., 593.
2. If the defendant is a non-resident of the county, and the

action is brought to recover a penalty for the violation of any

statute ; or, for any penalty given by law for any wrongful act
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or neglect, not connected with contract, express or implied, a
short summons is not proper ; it must be by warrant.

3. If all the parties to the action are residents of the county,
a short summons is never proper.

4. If the cause of action arises for a tort or a wrongful and
unlawful act, and a warrant may be issued, a short summons is

never proper, whether the defendant is a resident or a non-resi-

dent of the county. Whitney v. Shufelt, 1 Deuio, 592, 594.

5. If the defendant is a resident, and one of the plaintiff's is a
resident and the other plaintiff is a non-resident of the county,
a short summons is not proper. Linnell v. Sutherland, 11 Wend.,
568. The reason of this is, because a short summons is not given
against a resident defendant, unless the plaintiff is a non-resident.
And if one of the plaintiffs is a resident, it could not be said that
the plaintiffs were non-residents. And, besides, if one plaintiff

is a resident, the reason of the rule giving a non-resident plain-

tiff a short summons fails, because the resident plaintiff may
attend to the cause as well for both as though he were the sole

plaintiff. And his co-plaintiff would not, in that case, be
detained in the county unnecessarily. This case differs from that
in the 6th and 7th propositions, ante, 78, because, in those cases
there would be one non-resident defendant, aud the process would
be proper as to him, whether one or both of the plaintiffs were
residents or non-residents; and in an action against joint debtors,

it is sufficient to serve one party legally. When the defendant is

a non-resident, the process must be applicable to him, without
reference to the character of the plaintiff, or as to that of one of
several plaintiffs, who are resident or non-resident.

6. It has been decided that a short summons is not proper
when the defendant is a railroad corporation, and the road runs
through the county in which the action is brought. Johnson v.

Cayuga, Sec, Railroad Go., 11 Barb., 621 ; Sherwood v. Saratoga,

&G., Railroad Co., 15 Barb., 650 ; Belden v. N. T. and Harlem
Railroad Co., 15 How., 17. The principal reason assigned by the

court in the foregoing cases, why a short summons was not proper
was, because the corporation was to be treated in the same man-
ner as a resident freeholder, or an inhabitant having a family.

This reason would be conclusive if the plaintiff in the action

were also a resident of the county ; for in that case a short sum-
mons would not be proper. But the court seem to have over-

looked the very important fact, that even a freeholder, or a

resident having a family, may be sued by a short summons if

the plaintiff is a non-resident of the county, and the cause of

action arose upon contract.

That process is expressly given by the statute. Vol. I, 75, §

214, Laws 1831, ch. 300, § 32. And, it has been the invariable

practice since the enactment of this statute, for a non-resident

plaintiff to take a short summons, if he chose, against a resi-

dent freeholder, or an inhabitant having a family. Corporations

may be sued precisely like natural persons, except as to the man-
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ner of serving the process. "And all corporations shall have the

right to sue and shall be subject to be sued in all courts, in like

cases as natural persons." State Constitution of 1846, art. 8, § 3.

And in Wilde v. N. T. and Harlem Railroad Co., 1 Hilt., 302, it

was expressly decided that a non-resident plaintiff might sue a

railroad corporation, by a short summons, if he furnished a proper

affidavit and bond.
There is precisely the same reason for permitting a non-resi-

dent plaintiff to sue a corporation which is located in the county,

that there is for allowing him to sue a resident freeholder. And
the statute and the constitution have placed both upon the same
footing, either as to suing or as to being sued.

The rule which applies to railroad corporations is equally appli-

cable to plank road and turnpike corporations, and, indeed, to

every kind of corporation which is located in the county in which
the action is brought, such as banks, insurance companies, gas
companies, manufacturing corporations, and the like.

What is necessary to authorize the issuing of a short summons.]
This kind of process may be appropriate in a given case ; and it

may, indeed, be the only process which can properly be taken in

some cases. But it must be remembered that a short summons
cannot be issued, as of course, like a long summons, without either

an affidavit or a bond. There must alwags be an affidavit, though

it is not always necessary to furnish a bond. Whether a bond is

necessary, depends upon the residence of the plaintiff. JSo aflSda-

vit, which is made for the purpose of obtaining a short summons,
need be entitled in the action. The proper forms for them will

be given hereafter.

In an action by a resident plaintiff against a non-resident

defendant, an affidavit is necessary, Sp&rry v. Major, 1 E. D.

Smith, 361 ; Damidson v. Hutchins, 1 Hilt., 123 ; but no bond nor

security of any kind need be given. Vol. I, 40, 39, % 17 ; Id., 75,

§ 214 ; Ackerman v. Finch, 15 Wend., 652. This case has been

overruled so far as it holds that there is no necessity for an affidar

vit, but it is still an authority that there need not be a bond. See

Taylor v. Heath, 4 Denio, 592 ; Bennett v. Brown, 4 Oomst., 254

;

8. G. again, 31 Barb., 158. In a recent case it has been expressly

held that an affidavit is necessary, though no bond is required.

Waters v. Whittemore, 13 Barb., 634.

If the action is brought by a non-resident plaintiff, there must

be both an affidavit and a proper bond, whether the defendant is

a resident or a non-resident of the county. Allen v. Stone, 9 Barb.,

61 ; Money v. ToUas, 12 Johns., 422 ; Vol. 1, 76, >§ 214 ; Laws 1831,

ch. 300, § 32 ; Vol. I, 39, § 15, sub. 2. And the justice cannot

dispense with the affidavit, even when he knows that the plaintiff

is a non-resident. Money v. Tobias, 12 Johns., 422.

What facts should he stated in affidavit.^ If the plaintiff is a resi-

dent and the defendant a non-resident of the county^ the follow-

ing facts ought to be stated in the affidavit, viz., that the plaintiff

is a resident ; that the defendant is a non-resident ; that the cause
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of action arose upon contract, express or implied ; or upon a judg-
ment upon contract, express or implied; that the defendant
cannot be arrested because of the provisions of the non-imprison-
ment act; Waters v. Whitamore, 13 Barb., 634 ; and that the plain-
tiff has a good cause of aqtion. Though it is not necessary to show
whether there is a good cause of action or not, because that fact

cannot be certainly known until the trial, it is usual, and therefore
proper, to state in the affidavit that the plaintiff has a good cause
of action, as he believes. But there is no statute requiring it,

unless it is that which relates to the issuing of warrants. Vol. I,

39, § 17. And as a short summons takes the place of a warrant
when the defendant is a non-resident and the cause of action
arises upon contract, the only question is as to its applicability,

and construction if applicable. An affidavit of some kind is

necessary, as has already been shown ; and this statute just
cited, requires that "the affidavit shall state the facts and circum-
stances within his knowledge showing the grounds of his appli-

cation, whereby the justice may the better judge of the necessity

and propriety of issuing such warrant." This section was appli-

cable to all cases in which a warrant could be issued, whether the
defendant was a resident or a non-resident ; or whether he was a
freeholder, or an inhabitant having a family ; or whether he was
neither a freeholder nor an inhabitant having a family. And, as

the law then stood, a warrant was not the first process that could
be legally issued against a freeholder, or an inhabitant having a
family. A summons was the first process against them, unless

the plaintiff could show by affidavit that the defendant was about
to depart from the county, &c., or that he would be in danger of
losing his debt, unless a warrant was issued. Vol. 1, 39, <^ 15, subs.

3 and 4. But a warrant was issued as of course against a resident

who was neither a freeholder nor an inhabitant having a family, or

against a non-resident defendant, if an affidavit were made show-
ing his non-residence or that he was not a freeholder nor an
inhabitant having a family. " Under the old law any person
might have a warrant against a non-resident simply because he
was so." OowEJsr, J., in Ackerman v. FincJi, 15 Wend., 655. And
the rule was the same as to a non-resident plaintiff, who was
entitled to a warrant on proof of his non-residence, and giving

proper security. Money v. Tobias, 12 Johns., 422. ISTow, as a short

summons takes the place of that warrant against non-resident

defendants in actions arising upon contracts, there is no reason

why the affidavit need show whether there is or is not a cause of

action, because the process is founded solely upon his character as

a non-resident. But that there may not be room- for question or

doubt, the safe course will be to state, briefly, that the plaintiff

has, as he believes, a good cause of action against the defendant.

Form of affidavit for short summons, iy a resident plaintiff against

a nonrresident defendant.

FuLTOK County, ss : John Doe, being duly sworn, says, that he has, as

Wait II- 11
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he verily believes, a good cause of action against Richard Roe, which

cause of action arose upon contract, express or implied ; and deponent

further sayS, that said cause of action is not for the recovery of money
collected by him as a public officer, nor for official misconduct^ or neglect

of duty by him ; nor for damages for misconduct or neglect in any pro-

fessional employment by him, that, according to the provisions of sections

thirty and thirty-one of chapter three hundred of Laws of 1831, no

warrant can issue against the said Richard Roe ; that the said Richard

Roe resides in the county of Saratoga, and that he is a non-resident of the

county of Pulton. And the said John Doe prays a short summons against

the said Richard Roe.
Sworn before me this ) JOHN DOE.

4th day of November, 1864, f
David Kennedt, Justice of the Peace.

The affidavit need not be made by the plaintiff himself. Any
other person who knows the facts necessary to be stated in the

affidavit, may make one in behalf of the plaintiff. When the

affidavit is made by any person other than the plaintiff, the form
of the affidavit must be varied so as to conform to the facts.

For instance, if the affidavit is made by a third person where
the parties are named as in the preceding form ; the affidavit

may read thus : Fulton county, ss : A. B. being duly sworn,

says, that John Doe has, as deponent, verily believes, a good
cause of action against Richard Eoe, &c.

Facts to he stated in affidavit hy non-resident plaintiff and
resident defendant.'\ When the plaintiff is a non-resident, and the

defendant is a resident of the county, the affidavit should show
the following facts, viz. : That the plaintiff is a non-resident

;

that the defendant is a resident ; that the cause of action arose

upon contract, express or implied ; or, upon judgment upon such

contract ; that the defendant cannot be arrested because of the

provisions of the non-imprisonment act ; and that a good cause

of action exists against the defendant.

Form of affidavit hy non-resident plaintiff and resident defendant.

FtTLTON CoxTNTT, SS : John Doe, being duly sworn, says, that he has, as

he verily believes, a good cause of action against Richard Roe, which cause

of action arose upon contract, express or implied; and deponent further

says, that said cause of action is not for the recovery of money collected

by him as a public officer ; nor for official misconduct or neglect of duty

by him ; nor for damages for misconduct or neglect in any professional

employment by him ; that, according to the provisions of sections thirty

and thirty-one of chapter three hundred of Laws of 1831, no warrant can

issue against the said Richard Roe ; that the said Richard Roe is a resi-

dent of the county of Fulton ; that the said John Doe resides in the county

of Saratoga, and that he is a non-resident of the county of Fulton. And
the said John Dpe prays a short summons against the said Richard Roe.

Sworn before me this ) JOHN DOE.
4th day of November, 1864,

J

David Kennedy, Justice of the Peace.

This affidavit need not be made by the plaintiff himself, but

may be made by another person as in the case of a resident

plaintiff. See ante, 82. The affidavits need not have a revenue
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certificate stamp. Act of Congress, June 30th, 1864, >^ 151, sche-
dule B. Where the plaintiff is a non-resident and the defendant
is a resident, the plaintiff must give security to entitle him to a
short summons.
The statute uses the word "security," so that a bond is not

necessarily the form in which the security is given, as is required
where an attachment is issued. Vol. I, 75, § 214 ; Laws 1831. ch.

300, <^ 32 ; Vol. I, 39, § 15, sub. 2. It is better, however, to giv^e a
bond in all those cases in which security is required, before pro-

cess can be legally issued, because a bond will always be a valid

security, and then there will never any mistakes occur from the

omission to give a bond in those cases in which a bond is indis-

pensable.

Form of bond hy non-resident plaintiff and resident defendant, for
short summons.

Know all men, by these presents, that we, James Den, and Richard Fen,
are held and firmly bound unto Richard Roe in the sum of two hundred
dollars, to be paid to the said Richard Roe, or to his certain attorney,

executors, administrators or assigns ; to which payment well and truly to

be made we bind ourselves, our heirs, executors and administrators, jointly

and severally, firmly by these presents, sealed with our seals, dated the

4th day of November, 1864. Whereas John Doe is a non-resident of the

county of Fulton, and he has made application to David Kennedy, one of

the justices of the peace in the town of Mayfield, in said county of Fulton,

for a short summons against Richard Roe, a resident of said county ; and
whereas due proof has been made before said justice, by aflidavit, that a

good cause of action exists in favor of said John Doe against said Richard
Roe, which cause of action arose upon contract ; and that the said

Richard Roe cannot be arrested because of the provisions of sections

thirty and thirty-one of chapter three hundred of Laws of 1831.

Now, therefore, the condition of this obligation is such, that if the said

John Doe shall pay to the said Richard Roe any and every sum which
may be adjudged against the said John Doe, in the action which may be
commenced by the said short summons, then this obligation to be void,

otherwise to remain in full force apd virtue.

JAMES DEN. [l. s.

RICHARD FEN. [l. s.;

Sealed and delivered

in presence of
David Keh^nbdt.

This bond need not be executed by more than one person.

The only object of requiring security is that the defendant shall

not be harrassed by a needless and vexatious suit without secu-

rity for his costs if successful; and also that he may be certain

to secure the amount of any judgment which may be rendered

in his favor against such plaintiff, either for costs or for any
balance due upon a set-off. The justice should, therefore, be

satisfied that the person or persons who sign the bond are

entirely responsible for the sum of two hundred dollars and the

costs of the action. The bond need not be approved in writing

by the justice', nor need the surety justify, unless the justice

requires it to satisfy himself as to the ability of the surety to

\
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answer the amount of the liability. The bond should be sealed;

because, all bonds must be sealed to be valid. It may not be

improper to repeat, that the statute does not require a bond in

this case, but merely that "security" shall be given; and it does

not say whether it shall be sealed or not; still, it is clear that

the security, whatever its form may be, should be legally suffi-

cient to show a valid and binding contract on the part of the

surety. A bond is clearly suificient, and it is therefore preferred.

Facts to 1)6 stated in affidavit, when plaintiffs and defendants all

iwn-residents.'] In such case the affidavit should state the same
facts as those in the last preceding affidavit, except that it should

state that both parties are non-residents, instead of stating, as

that affidavit does, that the defendant is a resident. The affi-

davit may be made by the plaintiff, or by any other person who
knows the necessary facts.

Form of hond to be given when hoth parties are non-residents.]

The bond in this case is similar to that last given, when the

plaintiff was a non-resident and the defendant was a resident.

The only change in the form will be to show that both parties

are non-residents, &c. The remarks made in relation to that

bond are equally applicable to this one.

If the plaintiff and the defendant are both non-residents, a

bond must be given by a non-resident plaintiff. For, though the

character of the process may be said to be so far determined, by
the residence of the defendant, as to require a short summons
when he is a non-resident, yet that has nothing to do with the

question of giving security. For, as we have seen, ante, 80, no
security need be given, although the defendant is a non-resident,

if the plaintiff is a resident. But the statute requires security if

the plaintiff is a non-resident. Vol. I, 75, <^ 214 ; Laws 1831, oh.

300, "^ 32 ; Vol. I, 39, § 15, sub. 2. And there is no distinction

made by the statute whether the defendant is a resident or anon-
resident. The security, in all cases in which the plaintiff is a

non-resident, and commences an action by a short summons,
should be for the payment of any sum that may be adjudged

against him in the action, if it is one where a set-off is allowable;

security for costs merely is not sufficient. Money v. Tobias, 12

Johns., 422 ; Onderdonlk v. Eanlett, 3 Hill, 323. But if the defend-

ant makes no objection before the justice as to the form of the

security, he will be deemed to have waived all irregularity in

this respect, and cannot therefore avail himself of it on an appeal.

lb. In all these cases where security is required before a

short summons can properly issue ; if such summons is issued

without security, the error will not be cured by giving it after

the process has been issued. Aclcerman v. Finch, 15 Wend., 652
Though a different rule prevails when security has been given

in due time, but which is defective in some particulars. In that

case the bond is amendable. 3 E. S., 870, §§ 35, 36, 5th ed. This

is in cases where the d^ect does not affect the rights of the party

for whose benefit it was given, and where, if the bond is amended.
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it will be a valid security for the purpose intended when it was
given. The written consent of the original surety should be
obtained as to the amendments made. Potter v. Baker, i Paige,
290; Shmv v. Lawrence, 14 How., 1)4.

It is frequently an important question to determine the extent
of the liability of the surety in such bonds. He will be li-able,

without any question, for the amount of any judgment which the
justice may render against the plaintitf, together with the costs
of the action before the justice. But a ditferent question will
arise if the judgment of the justice is appealed from, and on that
appeal a judgment is rendered against the plaintiff for costs,
whether in the county court or in the supreme court.

The statute requires a non-resident plaintitf, who wishes a short
summons, " to tender to the justice the security now required by
law to entitle him to a warrant." Yol. I, 75, § 214; Laws of 1831,
ch. 300, §32. The warrant and security here . referred to are
those which were in force before the non-imprisonment act of
1831, so that the old law must be referred to to determine what
that security was. This statute is, that the non-resident plaintitf

shall " tender to the justice security for the payment of any sum
which may be adjudged against him in the suit." Vol. I, 39, § 15,

sub. 2.

It has been expressly held that the surety is not liable for any
costs, either of the county court or of the supreme court, on an'

appeal from the justice's judgment. The reason assigned is, that
tiie appeal is a new action, and that, therefore, the costs on an
appeal were not adjudged in the suit for which the bond was
given. Fenno v. Dickinson, 4 Denio, 84.

That case was decided when a certiorari was the proper mode
of reviewing that judgment. As the law now stands there is a
new trial in the county court upon new evidence given ; and the
case is determined upon its merits upon the evidence, instead of
being merely reviewed as to errors committed on the trial before

the justice. Code, § 366 ; Yol. I, 30.

But some appeals from justices' courts are now analogous to

the old certiorari; or rather, they are exact substitutes for it, so

that the case cited is precisely in point. Under the law as it was
before the enactment of the Code, a judgment of $25 or less,

was reviewed by certiorari, in which case the justice made a return

of the entire proceedings before him, and the appellate court de-

cided the case upon that return. And, as the Code now stands,

there are cases in which a new trial is had somewhat in the man-
ner of the old system of appeals to the common pleas. Code,

§ 366. But under the qld system, if the judgment was for more
than $25, the defeated party appealed, and the justice made a

return of the process, pleadings and judgment, and the cause was
tried in the county court (or rather the common pleas), by hear-

ing witnesses, &c., as though there had been no trial before the

justice. On the trial of the appeal under the old practice, it was
held that such trial was but a continuation of the proceedings or



86 SHORT SUMMONS.

trial before the justice, and that the judgment of the common pleas

was a judgment in the same suit for which the security was given,

and that therefore the surety was liable for the costs of the

appeal. Travers v. Nichols, 7 Wend., 434. This case, therefore,

may be held to be an authority on similar questions arising under

the Code. It has been held in several cases that, on a bond given

to obtain an attachment, the sureties are liable to pay the costs on

an appeal. Ball v. Gardner, 21 Wend., 270 ; Bennett v. Brown, 31

Barb., 158 ; Bennett v. Brotvn, 6 B. P. Smith, 99. It is sufficient

to say of these cases in relation to attachments, that they stand

upon entirely different grounds from those relating to short sum-
monses. In attachment cases, the property of the defendant is

taken, and the bond is expressly conditioned to pay "all dama-
ges and costs which he may sustain by reason of issuing such

attachment," &c. Vol. I, 41, § 27. In such cases the plaintiff may
obtain an illegal or erroneous judgment before the justice, which
is reversed on an appeal, and in that event the case would clearly

be within the terms and spirit of the bond which requires the

surety to pay all damages and costs sustained by reason of issu-

ing the attachment ; for a part of the defendant's costs and
damages would be the expense of reversing such judgment. But
on the other hand, the only condition of the bond for a short sum-
mons, is to pay any sum adjudged in the suit in which it issues.

The application for a short summons need not in any case be

in writing. The only writings necessary are the affidavits, and
the bond, where required in the case of a non-resident plaintiff.

There is a plain distinction in the law relating to the security

which must be given on the issuing of attachments; and that

relating to the issuing of a short summons or a warrant. In all

attachment cases a hand is indispensable, Homan v. Brinckerlioof,

1 Denio, 184, while the security for a warrant or a short summons
need not be in the form of a bond, as has been befo;re shown.
Ante, 84, 85. But, though a bond is not necessary in such cases,

there must be a valid written agreement, or the promise of surety

will be void by the statute of frauds. McNutt v. Johnson, 7

Johns., 18 ; Stewart v McGuin, 1 Oow., 99.

A paper in this form was held insufficient: " Mr. Brock: Please

let Mr. Tobias have a warrant, and I will be answerable for the

cost. John Holly. Money v. ToMas, 12 Johns., 422. The court

said : " The statute requires security not merely for costs, but for

any sum which may be adjudged against the plaintiff."

Deposit of money.1 There may be set off, and at least .f200 and
costs should be required.

Form of short summons.] The only difference in form between
a long summons and a short one, is iu the length of time which
intervenes between the date and the return day. A long sum-
mons must be returnable not less than six nor more than twelve
days from its date ; while a short summons must be returnable
not less than two nor more than four days from the date. There
are many points necessary to be observed in relation to filling
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up process, and as to when it is suflicient either in form or sub-
stance ; as to where and how it is to be issued ; to whom and
when to be issued; when and where returnable, &c., &c.
These matters are discussed at some lengtli at a previous place,

under the title, " Process." And the usual rules applicable to
process in general are stated there together, go as to avoid a fre-

quent repetition of them in relation to each kind of process.
The manner of serving a summons, and the rules relating to it,

have been sufficiently explained. Ante, 65 to 75.

CHAPTER VI.

OF PROCESS BY WAEKANT.

SECTION I.

WARRANT.

This kind of process has been a long time in use. Laws 1801,
ch. 165, _<^ 2 ; Eevised Laws, 1813, ch. 53, §§ 2, 4. And it was
retained in the revision of the laws which took etfect in 1830, by
virtue of the provisions of the Eevised Statutes.

This process dift'ers, in one material respect, from any other pro-

cess which a justice is authorized to issue for commencing actions.

Upon a summons, whether a long or a short one, the defendant is

merely notified to appear and answer the complaint of the plaiu-

tiflf. And, upon an attachment, whether it is a long or a short

one, the same notice is given where the defendant can be person-

ally served with the process ; and, in addition to that, the pro-

perty of the defendant may be taken and kept to answer any
judgment which may be obtained.

But when a warrant is issued, the defendant is arrested, and he
is taken personally before the justice. He is not at liberty to

appear before the justice or not, as he may elect ; for the law
makes it the duty of the officer to take the defendant before the

justice forthwith. Vol. I, 40, <5> 19. And, in order to determine
in what cases a warrant may be issued, it will be necessary to

cite the statutes in full. The provisions of the Revised Statutes

are as follows :
" The first process against freeholders, and against

inhabitants having families, except as is otherwise hereinafter

directed, shall be a summons ; but no person shall be proceeded
against by summons out of the county in which he resides." Vol.

I, 38, § 11. " A justice shall, upon application, issue a warrant
in the following cases : 1. Where the defendant is a non-resident

of the county. 2. Where the plaintiff is a non-resident, and ten-

ders to the justice security for the payment of any sum which
may be adjudged against him in the suit. 3. When it shall

appear to the satisfaction of the justice, by the affidavit of the

applicant, or of any other witness, that the person against whom
such warrant is desired is about to depart from the county, with

intent not to return thereto. 4. Where the defendant is an inhab-

itant of the county, having a family, or a freeholder of the same
county; and it shall, in like manner, appear to the satisfaction of
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the justice that the plaintiff will be in danger of losing his debt

or demand, unless such warrant be granted. Vol. I, 39, § 15.

" A justice may, upon application, issue either a summons or

warrant, at his option : 1. Against a defendant residing in the

same county, who is neither a freeholder of the county, nor an

inhabitant having a family. 2. Against the defendant upon whom
a summons shall have been served only by leaving a copy, or in

any other way than by reading or delivering a copy to hiin per-

sonally, and who shall not have appeared at the time and place

appointed in such" summons, nor snown good cause for not

appearing. But the suit instituted by such summons shall be

deemed discontinued, unless the warrant be issued on the same
day of the return of the tirst summons ; and if so issued, the suit

shall be deemed to have been continued thereby." Vol. I, 39, § 16.

"In all cases, on application for a warrant, except where the

suit shall have been commenced by summons, the person apply

ing shall, by affidavit, state the facts and circumstances within

his knowledge, showing the grounds of his application, whereby
the justice may the better judge of the necessity and propriety of

issuing such warrant." Vol. I, 39, <§ 17."

The preceding sections of the statute include any class of

.actions which are cognizable before a justice, whether the cause

of action arises upon contract expresss or implied, or upon a

deuiand for a wrongful act or tort. And if these sections were

all of them in full force at the present time, there is scarcely a

case which could not be commenced by warrant, unless the defend-

an' were a freeholder, or an inhabitant of the county having a

family. And as against them, a warrant might be issued if a

proper case could be made within the provisions of the statute.

These statutes are still in full force, except so far as they have
been modified by the provisions of the non-imprisonment act.

In those cases in which the non-imprisonment act forbids an

arrest of the defendant, no warrant can be legally issued. But in

all other cases, a warrant may be as properly issued now, as it

was before the enactment of the non-imprisonment act. This

view of the law will render the duties of a justice comparatively
easy in determining in what cases a warrant may be properly

issued. For the only points which will require his attention will

be, to determine that the cause of action is one which is within the

jurisdiction of a justice, that a warrant might have been issued by
virtue of the provisions of the Revised Statutes which have been

cited, and that the non-imprisonment act does not forbid an arrest

of the defendant, because the cause of action arose upon contract,

express or implied. These sections of the statute which forbid

an arrest of the defendant are as follows: "No execution issued

on any judgment rendered by any justice of the peace upon
any demand arising upon contract, express or implied, or upon any
other judgment founded upon contract, whether issued by such
justice or the clerk of the county, shall contain a clause authoriz-

ing an arrest or imprisonment of the person against whom the
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same shall issue, unless it shall be proved by the affidavit of
the person in whose favor such execution, shall issue, or that
of some other person, to the satisfaction of such clerk or justice,
either, 1 (subdivision oue is repealed); or 2. That such judgment
was for the recovery of money collected by.any public officer; or
3. For official misconduct or neglect of duty ; or 4. For damages
for misconduct or neglect in any professional employment."
Laws 1831, ch. 300, § 30; Vol. I, 74, § 212.

" ISTo ivarrant shall issue against a defendant, in any case in
which, by the provisions of the last preceding section, an execu-
tion on the judgment recovered could not be issued against his
body, and whenever a warrant in such case shall issue, the like
affidavit shall be required as for the issuing of an execution by
the provisions of said section." Laws 1831^ chap. 300, <& 31 ; Vol.
I, 74, <^ 213.

These two sections last cited, show very clearly, that the only
cases in which they forbid a warrant is, where the cause of
action arises upon contract express or implied.
But there is also a class of cases in which the cause of action

arises upon contract, and a warrant is still as proper a process as
ever, because the statute expressly excepts them from its effect,

and leaves the old law as applicable to them as it ever was. If
the cause of action arises upon a claim for money collected bj
any public officer, or for either of the other cases specified in the
preceding thirtieth section, a warrant may be issued, if such proof
is made, as the statute requires. The object of the non-imprison-
ment act was to i>rohibit the arrest or imprisonment of defend-
ants upon demands which arose upon contract, express or
implied, such as bills of exchange, promissory notes, matters of
account, and the ordinary deal and business of men by way
of tontract, express or implied.

But it was not the object nor the intention to affect the law in

relation to causes of action which arose out of some fraud or

fraudulent act of the defendant, nor in cases in which the cause
of action is founded upon some wrongful act of such defeudant.

Cases ill whioli a warrant may issue.'] It will be impossible to

enumerate all the particular instances in which a warrant is an
appropriate process ; and, for that reason, the method which will

be adopted is, to point out the classes of cases in which the pro-

cess is proper, and leaving it to the intelligence of the justice to

make the application of the rule to each individual case as it

arises. But while it is true that a warrant may be issued in each
of the classes of cases specified, it is of the utmost importance to

remerab(ir that a warrant cannot issue against a resident free-

holder, or an inhabitant having a family, without proof of facts

which will authorize a warrant against them. For, as against

non-resident defendants, and against residents of the county who
are neither freeholders of the county nor inhabitants having

families, a warrant may be issued upon proof which would be

very different from that which would be necessary to authorize a

Watt 11—12
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warrant against a resident freeholder, or an inhabitant haviug

a family. What proofs are necessary to be made in each case

will be pointed out hereafter. But it was deemed necessary to

say so much in relation to this point in this place, lest some

justice should suppose that, because a warrant might issue iu

these classes of cases, it might therefore be issued against any

person indiscriminately, without any reference to the proof which

might be necessary.

A warrant may issue in all cases of trespasses upon real estate,

whether the iuj ury was done by the defendant in person, or by

a third person by his direction, or by the cattle or beasts of any

kind which belong to the defendant, or in any case whatever in

which the defendant is liable in an action of trespass for injuries

to real estate, such as flowing lands and the like. Code, § 53,

sub. 2. So a warrant may issue when the cause of action arises

from an injury to personal property, whether the injury were

done by the defendant himself, or by some third person by his

direction, or by his cattle or beasts, or in any case in which the

defendant is liable to an action of trespass for wrongfully or un-

lawfully injuring personal property. So, if the defendant has

procured any illegal process by virtue of which the property of

the plaintiff has been injured, or has been converted, so that an

action will lie therefor, a warrant may be issued. So there are

numerous cases which were formerly called actions of trover, and
in such cases a warrant may issue if a wrongful conversion of

the property can be shown. Again, there is a numerous class

of cases in which the defendant has been guilty of a fraud, in

which a warrant is a proper process. It is true, that in nearly all

cases it is necessary to state a contract as a part of the trans-

action ; but the cause of action does not therefore arise upon
contract. The contract is stated by way of inducement or intrO"

duction to the real ground of action, which is the fraud. And
in all cases iu which the defendant has been guilty of a fraud in

the sale or exchange of personal property, such as goods and

chattels including horses, and other animals, of course, a warrant

may be issued. McDuffie v. Beddoe, 1 Hill, 578; and see the lan-

guage of LoTT, senator, on pages 580, 581 ; and of Weight, sena-

tor, on pages 581, 582 ; where it is said :
" It is almost the universal

practice in courts of law, where you seek to recover for a fraud

in the sale or exchange of horses or any other property, to set

out the contract or agreement in which the party made the

fraudxilent statement, or concerning which he fraudulently con-

cealed some material fact. And yet no one has ever doubted

that such an action was one clearly sounding in tort, in which the

defendant would be liable to be imprisoned for the damages re-

covered, and the plaintiff to be subject to the same liability fo

costs, if xmsuccessful." The act to abolish imprisonment for debt

does not protect a fraudulent contractor from imprisonment in

any case. Keeler v. Clark, 18 Abb., 154; Code, § 53, sub. 9.

There is also a numerous class of cases in which })articnlai:
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statutes give a penalty for acts or omissions of parties, and a
warrant may be issued in such cases. To enumerate all the
instances in which a penalty is given would be useless, since a
warrant is applicable to any such case, unless some statute gives

a different remedy in the particular instance, or unless it forbids

a warrant in that case. Actions are brought every day for pen-
alties for illegally passing toll gates, and for violations of the
excise law, and in various similar cases. Code, '^^ 53, sub. 3. But,
in every instance in which a warrant is issued for the collection

of a penalty, there must be an indorsement upon the warrant,
which shows under and by virtue of what particular statute the

penalty is claimed to have been given. The whole subject upon
this point has been already explained. Ante, 47.

When an action is brought against any public ofiicer, for

money collected by him, a warrant may be issued. A constable

and a school district collector are instances of such officers, and
there are numerous others. So, if the action is brought to re

cover damages for the official misconduct, or for the neglect of

duty of auy public officer, a warrant may issue. •

A constable or other officer may refuse to serve process, or he
may so neglect his duties that a debt is lost in consequence ; in

such cases, if the act has been such that he is liable to an action,

a warrant may issue. Again, if the action is brought to recover

damages for misconduct or neglect in any professional employ-
ment, a warrant is proper. An action which is brought in a

justice's court against an attorney to recover back money which
it is claimed that he has taken from the plaintiflf, by charging
illegal fees in bills of costs collected by him, is a cas6 in which a

warrant may issue. Waters v. Whittemore, 22 Barb., 593. There
are cases in which the legal rights of the plaintiff are injured, and
for which the law gives a remedy by action, although the injury

does not relate to either real or personal property.

The hiring of a person of full age, for wages, by the year,

creates the relation of master and servant between the parties,

and will enable the employer to maintain case against one who
imprisons the person so employed for the loss of his service,

Woodward v. Wasliburn, 3 Denio, 369; and a warrant may be

issued in such a case. See also Haiglit v. Badgeley, 15 Barb., 499.

The foregoing illustrations are sufficient to show the nature of the

cases in which a warrant may be issued if the plaintiif prefers it.

Cases in whicli a warrant must issue.'] There are many instances

in which a party or the justice may elect which kind of process

shall be issued, as, whether it is to be a summons or a warrant.

But there are also cases, in which neither the plaintiff nor the

justice has any option, and if any jjrocess whatever is issued, it

must be a warrant. When the defendant 'is a non-resident of the

county, and a warrant may he issued against him, then no process

hut a warrant can he legally issued, unless it is in an action for the

recovery of personal property. In that action a warrant cannot

issue. It must be a summons by the express terms of the statute,
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and see Eeplevin. In all actions of trespass to real estate, in-

juries to personal property, money collected by a public officer,

or money claimed of an attorney as lias been mentioned, and in

actions for penalties, if the defendant is a non-resident of the

county, a warrant must be issued, and any other process will not

confer jurisdiction. Waters v. Whittemore, 22 Barb., 593. The
reason for this is, because under the law as it was before th

non-imprisonment act, the statute expressly declared, that "no
person shall be proceeded against by summons, out of the county

in which he resides." See the statute, ante, 87, § 11. There was
no short summons at that time ; and when the non-imprisonment
act was passed, it expressly declared that a short summons
might issue against a non-resident defendant, in case no warrant
cotdd issue. Laws 1831, ch. 300, § 33 ; Vol. I, 75, § 215.

A short summons is not applicable therefore, in any case in

which a warrant can be issued, if the action is brought for the

recovery of damages for a tort, and the defendant is a non-resi-

dent. A long summons is forbidden by the statute cited. An
attachment must be issued upon a demand arising upon contract,

express or implied, or upon judgment ; so that a warrant is the

only process left which a justice can issue. Actious are fre-

quently commenced by short summons against non-resident

defendants for the collection of penalties ; such, for instance, as

for illegally passing a toll gate ; but in every such instance the

justice acts without any jurisdiction. And if the defendant does

not appear and in some manner waive the error, the justice will

be liable as a trespasser if he renders a judgment against the de-

fendant, and enforces it by execution against his property. And
the same rule applies to every case in which the defendant is a

non-resident, where a warrant may ha issued ; for, in such a case,

the process must be a warrant. There are two exceptions which

may be mentioned here. Thei statute declares thus :
" ]S"o female

shall be arrested or imprisoned ujion any execution issued from

a justice's court." Vol. I, 61, <5i 142. It would be proper there-

fore, for the justice to refuse to issue a warrant against a female

in any case, whether she is a resident or a non-resident, or

whether the cause of action arose upon a tort, or for some other

case in which a warrant would be proper if issued against a man.

There is still one more exception, and that is in actions for the

recover
J'

of the possession of personal property. No warrant can

be issued in that action. It must be a summons, and therefore,

in that action, a short summons may issue against a non-resident

defendant for a tort.

Actions against freeliolders, &c.] A suit may be commenced
upon a cause of action which is included Within some of the

classes of cases in which a warrant is a proper process ; but i

does not follow that a warrant is therefore the first process which

may be issued in every instance. The statute has made some

exceptions, which are important in their application to the prac-

tice in issuing warrants. If the defendent is a resident of the
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comity, and he is a freeholder of that county ; or if he is an
inhabitant having a family, a different rule is applied from that
which governs the case of a non-resident defendant, or that of a
resident defendant who is neither a freeholder nor an inhabitant
having a family. The statute provides: "The first process
against freeholders, and against inhabitants having families,

except as is otherwise hereinafter directed, shall be a summons
;

but no person shall be proceeded against by snmmons out of the
coimty in which he resides." Yol. I, 38, § 11.

This section, which thus provides that a summons shall be the
first process in such cases, also excepts the cases which are to be
hereinafter mentioned. In these excepted cases a warrant may
be issued as the first process, if those provisions of the statute
are complied with which authorize a warrant to issiie. The fol-

lowing are the excepted cases referred to, and in which a warrant
may issue against a freeholder or an inhabitant having a family.
" A justice shall, upon application, issue a warrant in the follow-

ing cases : 1. (This subdivision is not important in this connec-
tion) ; 2. Where the plaintiif is a non-resident, and tenders to the
justice security for the payment of any sum which may be
adjudged against him in the suit ; 3. When it shall appear to the
satisfaction of the justice, by the affidavit of the applicant or

of any other witness, that the person against whom sxich warrant
is desired, is about to depart from the county with intent not to

return thereto ; 4. Where the defendant is an inhabitant of the

county, having a family, or a fi-eeholder of the same county, and
it shall, in like manner, appear to the satisfaction of the justice

that the plaintitF will be in danger of losing his debt or demand,
unless such warrant be granted." Vol. I, 39, '^ 15.

There is one other instance in which a warrant may issue

against such defendants, and that is, where a summons has been
issued as the first process, and it was not served personally, but
was served by copy, and the defendant does not appear at the

return day of such summons, nor show good cause for not appear-

ing. In such case the justice may issue a warrant if he chooses,

though it is important to remember, that a warrant cannot issue

in this case unless the cause of action is one of that class which

authorizes a warrant to issue. If a summons were to be issued

in an action upon a promissory note, and the summons were

served by copy, instead of personally, the noni-appearance of the

defendant would not be a ground for a warrant in any such case.

But, before a warrant is issued, the justice should require the con-

stable to make a return upon the first summons, which clearly

shows that there is a case for issuing a warrant. In this particu-

lar instance the constable's return will be sufficient evidence to

authorize the issuing of a warrant without an affidavit. Beed v

Gillett, 12 Johns-, 296.

A constable itcis under oath in making his return, and he is

liable if that teturn is false. The return should be in the foliOw

ing form •
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Form of constable's return.

" I hereby certify and return that I served the within summons on the

within defendant, by copy, by leaving the same at his dwelling house,

with his wife, on the 4th day of Novembei', 1864, and said summons was not

personally served on said defendant, either by reading the same to him, nor

by delivering a copy thereof to him personally.

JAMES PIERSON, Constable:'

All otlier form.
" The within summons was served by copy on the defendant, on the 4th

day of November, 1864, and said summons was not read to defendant, nor a

copy thereof personally delivered to him.

JAMES PIERSON, Constable."

The warrant must be issued on the same day of the return of

the first summons, or the suit instituted by such first summons
will be deemed to be discontinued ; but if the warrant is issued

on such return day of the first summons, that suit will be deemed to

have been continued by the warrant. Yol. 1, 39, § 16. The justice

may issue a summons instead of a warrant, if he prefers to do so,

and the suit will be as regularly continued thereby as though a

warrant had been issued. And if the second summons is per-

sonally served, the suit will be deemed to have been commenced
at the time when the first summons was delivered to the consta-

ble to be served, even where the statute of limitations is in ques-

tion. Cornell v. Moulton, 3 Denio., 12.

If the defendant appears on the return day of the first sum-
mons, there will not be any occasion for a warrant ; and the

justice would not have any right to issue one in that case.

And if the defendant does not appear in person, but shows
good cause why he did not appear, a warrant should not be

issued. The statute leaves it entirely optional with the justice,

in this case, whether he will issue a summons or a warrant, even

if no cause is shown by the defendant. And, therefore, the

explanation of a friend of the defendants, or if a member of bis

family, or some other agent is sent by him to the justice, and a

satisfactory explanation is made, that will be sufficient. The
justice has a right to require that the cause shown shall be upon
oath. And he may, therefore, swear the person who makes the

defendant's excuse, or who appears for the purpose of proving

the cause why the defendant did not appear. If the justice

swears any jjerson as to this matter, the oath may be in this form

:

"You do swear that you will true answers make, to such ques-

tions as shall be put to you touching the cause why Richard

Eoe, the defendant named in this summons, does not appear at

the time and place mentioned therein for the return thereof." The
justice may then interrogate the person sworn. And if it appears

that the defendant is sick and unable to attend ; or if sickness in

his family requires his personal attendance ; or if he is attending

some court as a witness ; or if he shows good cause of any kind,

a warrant ought not to issue. If good cause is shown, the statute

does not authorize a warrant to be issued.
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The proper course will be to issue an other summons, but
that must be done on the return day of the first summons, if it

is desired to continue the action which was commenced by
delivering the first summons to the constable. Where the service

of the first summons is by copy, but not personally served on the
defendant, and the defendant does not appear on the return day,
the justice cannot proceed and render judgment on such return
day, on such service by copy. He must issue an other summons
or a warrant, which must be personally served before a judgment
can be legally rendered. And if such second summons or war-
rant is not issued, the action commenced by the first summons
will be discontinued. Beed v. Gillett, 12 Johns., 296. There was
formerly some question as to the time within which such second
summons or a warrant should issue, and it was said in one case
that twelve days was a reasonable time. Gold v. Bissell, 1 Wend.,
210. But the statute has now settled that point, by declaring that"

such second summons or the warrant, must issue on the return

day of the first summons, or that the action will be discontinued.

Though if the second summons or a warrant is issued on that

day, the action commenced by the first summons will thereby be
continued. Vol. I, 39, § 16.

There may be justices who do not know with certainty what
persons are freeholders, and a few remarks may be of service to

them. A freehold estate relates exclusively to lands, and the

estate in the land must be one of inheritance or for life. ISTo less

estate is a fireehold. An estate of inheritance is one which may de-

scend from the owner to his heirs-at-law. When, therefore, a man
owns lands in fee, or for his own life, or for the life of an other

person, he is a freeholder ; though where lands are held during the

life of a third person, the estate of freehold terminates at his

death. And when lands are granted to A. during the life of B.,

the freehold estate will terminate at the death of A., notwith-

standing that B. is still alive. 3 E. S., 10, '^ 6, 5th ed. A man
may become a freeholder in several ways. He may purchase

lands and get title by a deed ; or he may have received title by a

devise in a will ; or he may have inherited the lands by descent,

as the heir-at-law of the deceased owner. It is not necessary that

one should be the sole owner of lands to constitute a freeholder

;

for if there are ever so many persons who own lands together as

joint tenants or as tenants in common, the estate of each one is a

freehold. There are many cases in which a person has an interest

in lands which are not a freehold. An interest in lands by way
of being tenant at will or by suffrance, is not a freehold. So a

lease of land for a time certain, whether for one year or for several

years, or even for a term of a thousand years, is not a freehold

;

it is a mere chattel interest. 3 E. S., 10, § 5, 5th ed. A person

may have contracted for the purchase of lands, and he may have

paid a portion or all of the purchase price, but he will not be a

freeholder until he gets a deed of the lands. What constitutes
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an inhabitant having a family is so generally understood that no

explanation is deemed necessary.

Non-resident defendants^ It has already been seen that a non-

resident must be proceeded against by a warrant if the case is

one in which a warrant may issue. See ante, 92.

Resident defendants, not freeholders, nor inhaUtants having fan}'-

'

Hies.'] There is a material difference in relation to issuing warrants

against resident freeholders or inhabitants having families, and

the case of resident defendants who are neither freeholders uor

inhabitants having families. The justice may issue either a sum-

mons or a warrant, at his option, against a resident defendant, if

he is neither a freeholder nor an inhabitant having a family,

upon proof being made by affldavit, that the cause of action is

one for which a warrant may issue, and that the defendant is

neither a freeholder of the county, nor an inhabitant thereof

having a family. No warrant could issue against a resident free-

holder or an inhabitant having a family, upon such proof alone.

The statute points out what kind of a case must be proved, before

a warrant can issue against them. Ante, 93.

Affidavit for warrant.'] The statute requires that in all cases

there shall be an affidavit showing the facts and circumstances

which will authorize a warrant to issue. Vol. I, 39, ^ 17. The
statute makes a single exception, and an affidavit is dispensed

with in case a summons was issued as the first process, and it

was not personally served, but was served by copy, and the

defendant did not appear at the return day nor show cause for

not appearing. In that case, a warrant may be issued upon a

proper return made on the summons by the constable. There is

still one case more in which a warrant may be issued without an

affidavit, and that is in case some statute authorizes a warrant to

issue in a particular instance, or class of cases without i)roof ; as

for instance, where a city charter provided that penalties imposed
by the ordinances of the common council, might be recovered "in

an action of debt in any court having cognizance thereof," and
that " the first process in any such action, brought before a justice

of the peace, should be by warrant," it was held that the penalties

might be sued for in a justice's court, and that the warrant

might issue without the preliminary affidavit required by the

s'atute, because the charter had been granted since the passage

.'f the general statutes on that subject. Walker v. Cruikshank, 2

Hill, 296. There are no other exceptions than these to the rule;

and in every other instance, a proper affidavit must be made
before a justice has any jurisdiction to issue a warrant.
The importance of observing this rule cannot be too strictly

enforced, because there is one case which has frequently been

the cause of misleading justices of the peace, and even the

supreme court itself. In Rogers v. Mulliner, 6 Wend., 597, it

was held, that a justice of the peace was not liable in an action

for a false imprisonment for issuing a warrant without oath
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against a freeholder, where it was not shown that the justice

acted in bad faith.

The diflBculty in relation to this case is, that it was decided

since the present Eevised Statutes took effect ; but the important
fact that the case arose under the old statute is entirely overlooked.

This case is, therefore, of no authority whatever in construing
the present Eevised Statutes ; and, in relation to the case itself,

as applied to the old law, it is very material to know that, under
the old law which existed before the present Eevised Statutes,

a justice might issue a warrant against a person who was a
non-resident of the county ; or if he was a resident thereof, but
not a freeholder, nor an inhabitant having a family, a warrant
might issue against them as of course, without any proof what-
ever. Clarli V. Luce, 15 Wend., 481. Opinion of Savage, Oh. J.

;

Oowen's treatise, 253, 1st ed. ; 1 Eevised Laws, 1813, ch. 53,

%% 2, 3, 4 ; Adierman v. Finch, 15 Wend., 655, by Oowen, J. ; and
see the Laws of 1824, page 280, &c. Under such circumstances,

there would be some cases in which a justicewould be authorized

to issue a warrant against some persons, without proof; and,

if the plaintiff should falsely represent to the justice that the

person for whom the warrant was intended was liable to be
arrested without proof, it would be proper to hold, as was done
in the case of Rogers v. Mulliner, 6 Wend., 599, that the plaintiff

who obtained the warrant was liable, while the justice was not
liable, if he acted in good faith. But the present statute is

entirely different from the one under which that case was decided

;

and a justice cannot now issue a warrant in this case without

proof by affldavit, unless it is in the two excepted instances

mentioned ante, 96. This rule is now so strictly enforced, that a
plaintiff was held liable for obtaining a warrant upon a defective

affidavit. Loder v. Phelps, 13 Wend., 46. Most surely the case

would not be improved by not having any affidavit at all. But
the justice himself will be liable if he issues a warrant without

an affidavit. And the fact that he acted in good faith will not

be of any avail, even when he has followed a decision of the

supreme court, if that decision has been overruled, for the reason

that it was decided upon an erroneous construction of the statute.

A justice who issues an attachment without proof by affidavit,

and a bond, will be held liable as a trespasser for any injury done

by the attachment. Davis v. Marshall, 14 Barb, 96, and the cases

there cited. And if a man's property cannot be thus taken

without due proof and security, it is most strange indeed, that

he may be deprived of his liberty upon less evidence, or upon no
evidence at all, when the statute expressly declares that there

shall be proof by affidavit before a warrant can be issued. Gold

V. Bissell, 1 Wend., 210, 213.

The next point of inquiry relates to what the affidavits shall

contain. The statute has not required merely that there should

be an affidavit ; but it has also prescribed what shall be proved

in each instance to authorize the issuing of a warrant. And
Wait 11—13
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these requirements must be strictly complied with, if the party

and the justice would avoid liability for their acts. This state-

ment in the affidavit is to be considered in relation to what facts

are required to be stated, and also in relation to the manner in

which those facts should be set forth.

And first, in relation to the manner of stating the facts. An
affidavit in the following form is defective :

" Stephen M. Phelps

being duly sworn, deposes and says, that he has, as he supposes,

good cause of action against Mitchel Loder, and that he believes

there will be danger of losing the said debt or demand, unless

warrant issue forthwith."

The defendant, Loder, was a freeholder, or an inhabitant

having a family, and he was arrested on the warrant issued on
an affidavit, of which the foregoing is a copy.

The supreme court held, that the plaintiff, Phelps, was a tres-

passer for procuring a warrant upon such an affidavit. Loder v.

Phelps, 13 Wend., 46. It will be seen that the affidavit did not

state a single fact or circumstance upon which the justice could

determine, from the evidence, whether a warrant ought to issue

against a freeholder or an inhabitant having a family. But,

more than this, the entire statement was nothing more than the

mere belief of the party. The belief of a party is not evidence
;

and it is astonishing how frequently parties will state their belief

of the existence of facts, without showing a single fact or cir-

cumstance to prove that there is cause for issuing the process.

The courts have declared, time and again, that such affidavits

are defective. See also ante, 81. It is a common practice to

state that the plaintiff telieves that he has a cause of action

against the defendant ; but there is no occasion for stating

the cause of action in that manner, as will be seen in the forms

hereafter given. But it has recently been held, that in an affi-

davit to procure a warrant for a tort, it will be sufficient to state

that the plaintiff believes he has a cause of action against the

defendant for a tort ; but he must then set out how and when it

arose, so that it mav be seen that it arose for a tort or wrong.
Fope V. Hwrt, 35 Barb., 630 ; ^S*. C, 23 How., 215. A statement

by the plaintiff that he has, as he verily believes, a good cause of

action against the defendant for fraud and deceit, in the sale by
him of a certain pair of horses to the plaintiff, in a specified

year, has been held sufficient. Ih. And where a plaintiff applies

to a justice for a warrant against a non-resident of the county,

for a tort, it is sufficient for him to state positively in his affidavit

that he is a resident of the county in which the action is brought,

and that the defendant is not a resident of that county, but is a

resident of a county specified. li. The affidavit should show
clearly and affirmatively that the cause of action is one upon
which a warrant may be legally issued, such as a trespass

upon land, or in the other classes of cases which have been men
tioned. Ante, 90, &c.
The language of the statute is, that the parties shall show by



WARRANT. 99

affidavit, to the satisfaction of the justice, &c. ; Vol. I, 39, § 15,

subs. 3 and 4 ; and again, that the facts a^nd circumstances shall

be stated, that the justice may the better judge of the necessity

and propriety of issuing a warrant. Id., <^ 17.

It is not the meaning of the statute that the justice may issue

a warrant whenever he is satisfied to issue it, whether with proof
or without it. If such a construction prevailed, a justice niight

issue a warrant when there was no legal proof whatever to

authorize it. For this reason, a justice cannot issue a warrant
upon his own knowledge, upon the pretense that he is satisfied

from such knowledge, that a warrant ought to issue. Money v.

Tobias, 12 Johns., 422. The meaning of the statute is, that the
affidavits shall state such facts and circumstances as would war-
rant any court acting in a judicial capacity, in detertoining that

a proper case for a warrant is proved. And, unless enough is

stated in the affidavits to show that the justice was fairly called

upon to weigh the evidence, the judgment will be reversed upon
an appeal. If there is some evidence upon all the material

points to be established, the court above will not interfere. But
if there is a total defect in the proof in a material point, that

will be fatal to the sufficiency of the affidavit. There are many
points in relation to the manner of drawing these affidavits,

which are so similar to those in attachment cases, that it is not
necessary to repeat them here. As to the following points, see

the remarks in relation to attachment affidavits, viz. : Entitling

affidavits ; when and where made ; how often used ; hearsay ;

stating facts affirmatively ; signing affidavit
; jurat and venue

;

swearing to affidavits; when sufficient collaterally; and the

manner of drawing affidavits.

It will never be sufficient for the affidavit to state a case for a

warrant in the language of the statute, unless it is in those cases

in which the residence of the plaintiff, or that of the defendant,

is a ground for a warrant, in a proper case for such process ; or,

unless it relates to the character of the defendant as to his being

a resident of the county, who is neither a freeholder, nor an
inhabitant having a family. For though the very language of

the statute is stated, that will not do ; because there must also

be a statement of such facts and circumstances as will prove

that a case exists within the statute, and the justice must have
such evidence that he can judicially adjudge the question. Stew-

art V. Brown, 16 Barb., 367. The case just cited was an attach-

ment case, but the same rule is applicable to a warrant.

Where there are several defendants, and the action is for a

tort, the general rule is, that any of the defendants may be sued

separately ; or, if the trespass was committed by several persons

jointly, they may, if the plaintiff elects, b6 all sued together.

The affidavit will be varied, when that is necessary, to meet the

facts and circumstances of each case.

Fictitious name of defendant.] The statute provides: "When-
ever the name of any defendant shall not be known to the plain-
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tiff, he may be described in the summons or wa/rrant by a fictitious

name; and if a plea in abatement be interposed by such defend-

ant, the justice before whom the suit is pending, shall amend the

proceedings according to the truth of the matter, and shall

thereafter proceed therein in like inauner as if the defendant had

been sued by his right name." Vol. I, 74, § 207; Laws 1830, ch.

320, § 37.

. This amendment of the law was made to prevent actions

against justices and parties, in that class of cases in which the

defendant could be readily identified and arrested, but when he

was a stranger whose name was not known. Qriswold v. 8edgwick,

6 Cow., 456; 8cott v. WUU, 4 Wend., 555; Mead v. Haws, 7

Cow., 332.

As the statute now stands, the plaintiff may state in the affi-

davit that he does not know the name of the defendant, and may
then name him as John Doe, or by any other fictitious name

;

and then the affidavit should show as in other cases, that there

is a cause of action for which a warrant may issue, and also

show that the defendant is a non-resident; or state any other

sufiicient facts to show that he is a person against whom a war-

rant may issue as a first process.

Amount of demand.'] The statute does not require the plaintiff

to state the amount of his demand, as is done in attachment

cases. But if any amount is stated, care should be taken that

the sum named does not exceed two hundred dollars or the

extent of this jurisdiction of the justice.

Affidavit, ly whom made.'] The statute provides that the affidavit

may be made by the applicant, or by any other person, in those

cases in which a warrant is authorized against freeholders, or

inhabitants having families. Vol. I, 39, § 15, subs. 3 and 4. In

the section which applies to warrants generally, the language is,

that the person applying shall, by affidavit, state the facts, &c.

Taking all the provisions of the statute together, it seems clear

that the affidavit may be made by the plaintiff, or by his agent

or attorney, or by any other person who knows the requisite facts.

Hunter v. Burtis, 10 Wend., 358, 360. It is not probable that it

was intended that there should be two different rules of evidence,

one of which would require the affidavit of the person applying

for the warrant, and the other dispensing with his affidavit and
taking that of any other person. If legal competent proof is made
of all the facts and circumstances which are necessary, it will be

sufficient that the proof is made by any person who knows the

requisite facts. It is, however, best in all cases to comply literally

with the statute if it can be reasonably done. And the construc-

tion which has been given, is one which is deemed to be a com-
pliance with the spirit and intention of the law, although not

literally following the precise language of it. A literal compli-

ance with the statute, would permit affidavits against freeholders

and inhabitants having families, to be made by the applicant for

the warrant, or by any other person ; while in all other cases, it
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would be necessary that the affidavit should be made by the
applicant and not by any other person. The effect of such a rule
would be to permit an affidavit to be made iu the most important
cases by any person, while in other cases of less importance, the
applicant alone could make the affidavit.

Original affidavits defective.'] Tf a warrant is issued upon an
affidavit which is defective, and the defendant is arrested upon
the warrant issued thereon, the plaintiff will be liable as a trespasser.

Loder v. Phelps, 13 Wend., 46. ISTo amendment of the affidavit

will be of any avail, nor can new affidavits be furnished. The
right to issue the warrant must be sustained upon the original

affidavits, or the party who obtains it will be liable for the injury
which the defendant suffers from the arrest. See also ante, 98.

Quashing warrant.'] Whenever a justice is satisfied that the
affidavit upon which a warrant has been issued is defective, he
should at once discharge the defendant from the arrest. And
more than this, a defendant is permitted to controvert the truth
of the facts stated in the plaintiff's affidavits, even when they
make a prima facie case upon their face.

In one case, a warrant was issued against the defendants on
the ground that the affidavit stated that they were non-residents

of the state ; and the defendants, before pleading, moved to quash
the proceedings, for the reason that they were not subject to

arrest by warrant on that ground ; and the plaintiffs, for the
purposes of the motion, admitted that the defendants were then
residents of the county in which the warrant was issued, and that

they had been such residents for more than thirty days preceding
the issuing of the warrant. The justice decided that the warrant
was properly issued, and the county court affirmed the judgment.
But the supreme court reversed both judgments ; and they said,

by OowEN, J. : " Upon the motion to quash the warrant, the

plaintiffs, before the justice, admitted that the defendants were
residents of Granville, in Washington county, and had been so

for more than thirty days before the warrant was taken out. The
justice had jurisdiction of the process, and the affidavit on which
the warrant issued, made it regular in the first instance ; but cer-

tainly the affidavit was not conclusive. It was still open to be
met by the defendants, on proof that it was made under a

plain mistake. That was admitted, and the justice should, there-

fore, have dismissed the suit ; or, to speak more technically, he

should have set aside the proceedings for irregularity." Shannon
V. Comstock, 21 Wend., 457, 459.

That decision was made under the statute as it stood when
originally enacted. Laws 1831 , ch. 300, § 30, sub. 1. A non-resi-

dent of the state was then liable to arrest, even in actions upon
ordinary contracts, if such defendant had not resided in this state

for the space of thirty days immediately preceding the issuing of

the warrant. This clause was repealed subsequently, so that no

warrant can now be issued upon such grounds. But the repeal

of that clause does not in the least impair the force of the
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decision as to the principle, that the defendant may show that

there is no ground for issuing a warrant against him. The rule

is general, and the elfect of that decision is to permit a defendaut,

in any case, to controvert the truth of the facts stated in the

plaintiff's affidavits. The defendant may make such proof by

affidavits, or he may prove the facts by swearing witnesses before

the justice.

Application, how made.] The application for the warrant need

not be in writing. It is sufficient to apply to the justice, and to

request him to issue the process upon proper proofs, &c. The
application may be made by the defendant in person, or by his

agent or attorney. And the plaintiff need not apply in person,

even when he is a non-resident of the county. His agent may
make the necessary affidavit and procure the process. Hunter v.

Burtis, 10 Wend., 358, 360.

In what town to sue.'] This question has been fully discussed,

ante, 52. A non-resident plaintiff may sue a resident defendaut

by warrant, in any town in the county in which such defendant

resides. Hunter v. Burtis, 10 Wend., 358, 360 ; and see Onderdonh

V. Ranlett, 3 Hill, 323. But a non-resident defendant must be

sued in the town in which he may be at the time when the

action is commenced. This rule of law is equally applicable to

a summons, whether long or short, or to an attachment, whether

long or short, or to a warrant. See ante, 52.

Wliat the affidavit should show.] The manner of stating the

facts having been explained, the next point which requires notice

is, to show wlmt facts should be stated in the affidavit. The first

general rule is, that the affidavits should show clearly and affirm-

atively all the facts which are necessary to authorize a warrant
in the particular instance in which it is demanded ; and such facts

cannot be too directly and positively stated.

The next rule is, that the affidavit shall show affirmatively,

that the case is one of that class in which a warrant is a legal

and proper process. Again, the affidavit should show the resi-

dence of both parties, and especially so, when that is one of the

grounds upon which the warrant is sought.
When the defendant is a freeholder, or an inhabitant having a

family, there must always be proof of the particular acts which
the statute specifies as grounds for a warrant against them, unless

it is in the case of a non-resident plaintiff, or when a summons
has been issued as a first process, or when some statute author-

izes a warrant without proof. See ante, 96. When the plaintiff

is a resident of the county, and the defendant is a non-resident,

it will be sufficient if the affidavit shows a cause of action upon
which a warrant may issue, that the plaintiff is a resident, and
that the defendant is a non-resident of the county. Whitney^.
Shufelt, 1 Denio, 592 ; Pofe v. Hart, 35 Barb., 630. ISTo security

need be given in such a case.

Where the plaintiff and the defendant are both residents of the

county, and the defendant is neither a freeholder, nor an inhabit-
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ant having a family, it will be sufficient to show in the affidavit
that the cause of action is one upon which a warrant may issue,

that both parties are residents of the county, and that the
defendant is neither a freeholder of the county, nor an inhabitant
thereof, having a family. JSTo security need be given.
Where both parties are non-residents, and the cause of action

is one for which a warrant may issue, the affidavit should show
that the cause of action is one for which a warrant may issue, and
that both parties are non-residents. The plaintiff must then give
security for any sum that may be adjudged against hira in the
suit.

Where the plaintiff is a non-resident of the county, and the
defendant is a resident thereof, it will be sufficient to show that

there is a cause of action upon which a warrant may issue, and
that the plaintiff is a non-resident of the county. In the case of
a non-resident plaintiff, a warrant may issue against all resident

defendants alike, whether they are freeholders or inhabitants
having families, or whether they are not freeholders or inhabit-

ants having families. The reason of this is, because this process
is given to the plaintiff on account of his character as a non-resi-

dent, and no distinction is made on account of the character of

the defendant who is a resident. In this case, however, the

plaintiff must give security. The statute provides as follows, in

relation to non-resident plaintiffs: "A justice sAaZZ, upon appli-

cation, issue a warrant in the following cases : 1. (ISTot important
here.) 2. Where the plaintiff is a non-resident, and tenders to

the justice security for the payment of any sum which may be
adjudged against him in the suit." Vol. I, 39, § 15, sub. 2.

Where there are two plaintiffs in the action, and one of them is

a resident, and the other is a non-resident, no warrant can be
issued merely on the ground of the non-residence of one of the

plaintiffs. Linnell v. Sutherland, 11 Wend., 568. There must be
the same proof in such a case, as is required where all the parties

to the action are residents of the county. The form of the

security will be given hereafter, and the liability of the surety

stated.

Where the parties, both plaintiff and defendant, are residents-

of the county, and the defendant is either a freeholder of the

«ounty, or an inhabitant thereof, having a family, the plaintiff

must show in his affidavits that the cause of action is one upon
which a warrant may issue ; that both parties are residents of the

county ; that the defendant is a freeholder of the county, or an
inhabitant thereof having a family; aud, 1. That the defendant is

about to depart ii-om the county, with intent not to return

thereto ; or, 2. That the plaintiff will be in danger of losing his

debt or demand unless a warrant is granted. Btit it will not be

sufficient to merely state either or both of the-grounds last men-
tioned. The statute requires that such grounds shall be stated,

and that the affidavit shall then state the facts and circumstances

which prove that such grounds exist ; and when such facts and
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circumstances are stated, the justice can " the better judge of the

necessity and propriety of issuing such warrant." Vol. I, 39, <^ 17.

When the name of the defendant is not known to the plaintiff,

he may give the defendant a fictitious name, as John Doe. And
in such case, the aflfidavit should show that the name of the de-

fendant was not known to the plaintiff; that the defendant is

named by a fictitious name, to wit, John Doe ; that a cause of

action exists upon which a warrant may issue; and that the

defendant is a non-resident of the county, which is all that is

required. But if the defendant is a resident freeholder, or

inhabitant having a family, then state such facts as have just

been mentioned; and also show in addition, those facts which are

required to be shown against defendants who are freeholders, &c.

Affidavit when defendant is not a freeholder, Sec.

Fulton County, ss: John Doe, being duly sworn, says that he desires

to commence an action against Richard Roe, by warrant; that the cause

of action upon which such warrant is desired, is for wrongfully and unlaw-

fully taking and converting to the use of the said Richard Roe, one wagon
which was the property of this deponent ; that this deponent and the said

Richard Roe are both residents of the county of Fulton, and that the

said Richard Roe is neither a freeholder of said county, nor an inhabitant

thereof having a family. JOHN DOE.

Subscribed and sworn before me, this )

7th day of November, 1864.
j

Laban Capkon, Justice.

Affidavit when defendant is a freeholder, &c.

FuLToS^ County, ss : John Doe being duly sworn, says that he desires

to commence an action against Richard Roe, by warrant ; that the cause of

action upon which such warrant is desired, is for wrongfully and unlawiiiUy

breaking and entering upon the lands of this deponent, which are situated in

the said county of Fulton ; that this deponent and the said Richard Roe
are both residents of the said county of Fulton ; that the said Richard Roe
is a freeholder of said county (or an inhabitant thereof, having a family)

;

that the said Richard Roe is about to depart from said county of Fulton,

with intent not to return thereto ; that the. said Richard Roe is utterly

insolvent ; that he has been borrowing money of several persons ; that he

borrowed the sum of five hundred dollars this day of one John Denn,

and gave to said Denn a mortgage upon a house and lot belonging to

said Richard Roe, and situated in the said county of Fulton ; that the saj^

Richard Roe has sold all his personal property and converted the same into

money ; that the said Richard Roe this day told this deponent, that he, the

said Richard Roe, had mortgaged his real estate, for nearly or quite all that

it was worth, and that he did not intend to pay the mortgage thereon

;

that said Richard Roe further told this deponent, this day, thlit he, the

said Richard Roe, had got all the money out of his property in this county

that he ever expected to get ; that he intended to leave the said county of

Fulton this night after dark ; that he was going to the state of Wisconsin
to reside, and that he did not intend to return to the county of Fulton.

JOHN DOE.
Subscribed and sworn before me, this )

7th day of November, 1864,
j

Laban Capbon, Justice.
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The foregoing forms have been given for the sole purpose of
showing the manner in which the facts and circumstances, and
the grounds for a warrant, ought to be stated.

To give a form for every case would be impossible, because the
circumstances of each case are in some respects peculiar to itself.

But an intelligent justice will be able to draw an afiSdavit which
is appropriate in any case, if he will carefully examine the state-

ments which have been made for the purpose of showing what
facts ought to be set out in each instance, see ante, 102. The
only correct method of practice which any justice can adopt, is

to make himself entirely familiar with the law applicable to each
class of cases. And he should know what facts ought to be
stated in each instance to authorize a warrant, so that he would
be able to draw a suflBcient affidavit even if he had no form for

a guide. A precedent is convenient when a person is in haste

;

because the formal parts of the affidavit are not, in that case,

overlooked. But no well informed justice will ever rely upon
any precedent for full information as to what an affidavit should
contain.

Form of bond % non-resident plaintiff.

Know all men, by these presents, that we, James Jackson, and John
Styles, are held and firmly Dound unto Richard Roe, in the sum of two
hundred dollars, to be paid to the said Richard Roe or to his certain attor-

ney, executors, administrators or assigns, to which payment, well and truly
to be made, we bind ourselves, our heirs, executors and administrators,
jointly and severally, fii-mly by these presents. Sealed with our seals.

Dated the 7th day of November, 1864.

Whereas application has been made by John Doe, to Laban Capron, Esq.,

a justice of the peace of the town of Broadalbin, in the county of Fulton,
for a civil warrant against Richard Roe, who is a resident and freeholder
of the said county of Fulton ; and such application is made in pursuance of
the statutes in such case made and provided ; and whereas, also, the said

John Doe is a non-resident of the county of Fulton.

Now, therefore, the condition of this obligation is such, that if the said

John Doe shall pay to the said Richard Roe any sum which may be
adjudged against the said John Doe in said suit, which is commenced by
said warrant, then this obligation to be void, otherwise to be of full force

and virtue. JAMES JACKSON, [l. s.l

JOHN STYLES. [l. s.]

Sealed and delivered )

in presence of
\

Laban Capeon.

Approval indorsed on bond.] I approve of the sureties in the within

bond. November 7th, 1864. LABAN CAPRON, Justice.

The statute does not require any approval to be made in writ-

ing, in the case of issuing a warrant. But it is a correct practice

to do so; and there will then be less danger of omitting it in

those cases in which a written approval is essential. There are

but two instances in which it is necessary for the plaintiff to

give security for the issuing of a civil warrant; one of these cases

is, where the justice orders the detention of a canal boat, in which

Wait II—U
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case, security mtist be given, as is hereafter explained. The other

case is, where the plaintiff is a non-resident of the county; in

-which case he must give security for any sum which may be

adjudged against him in the suit. There is no case in which the

sureties are liable to any costs or damages, except such as are

given in the suit before the justice; unless it is in the case of

detaining a canal boat, or unless a judgment should be rendered

which is large enough to authorize a new trial in the county

court. The sureties in a bond for a non-resident plaintiff, are

not liable for the costs of an appeal in any case. Fenno y. Diclc-

inson, 4 Denio, 84. This case was one in which a short summons
was issued in favor of a non-resident plaintiff, and security was

given by such plaintiff; it was held, that the surety was not liable

for the costs of an appeal. The statute which requires security to

be given by non-resident plaintiff is precisely the same, whether

he takes a short summons or a warrant. Vol. I, 39, § 16, sub. 2,

and Laws 1831, ch. 300, § 32; Vol. I, 75, § 214.

The statute does not require that the security which is given

bjf a non-iesident plaintiff, shall be in the form of a bond. But

a bond will unquestionably be a proper form in which the security

may be given. . For that reason, therefore, the form of a bond is

preferred, and in addition to that, the manner of giving security

will then be uniform, since the form of the security which has

been given in any case, has invariably been that ofa bond. See

also title Short Summons, Security for.

The statute does not require more than one surety, if he is

entirely responsible. The case of a warrant is materially different

from that of an attachment, so far as it relates to the security.

Ordinarily the sum which can be adjudged against a plaintiff in

a suit commenced by warrant is a trifling one, usually not exceed-

the costs of the action. But in attachment actions, there is

almost always a considerable liability assumed by the sureties.

See Attachment.
The bond should describe the names of the parties correctly,

see ante, 43. The execution of the bond will be similar to that of

an attachment bond. See Attachment. A mere verbal promise to

answer as a surety, would be void by the statute of frauds. And
a letter in the following form was held to be insufiBcient: "Mr.

Brock—Please let Mr. Tobias have a warrant and I will be answer-

able for the cost. John Holly." The court said of this letter,

"It was a promise to pay the cost of a warrant, without specify-

ing in what suit. The statute requires security not merely for the

costs, but for any sum which may be adjudged against the plain-

tiff." Money v. Tobias, 12 Johns., 422. The present statute

says, for "any sum which may be adjudged against him in the

suit." In one case in which the plaintiff was not a nun-residen

and the action was trespass, the court held that a deposit oi

money with the justice was suflicient, when the amount deposited

was equal to any costs that could be rendered against the plain-
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tiff, since there could not be any set-off in such an action. Whee-
lock V. Brincherhoof, 13 Johns., 481.

The passage of the non-imprisonment act has had the effect of
limiting nearly, if not quite all actions to that class in which a
set-off is not admissible, so that the decision referred to will fre-

quently be in point as an authority. This case decides not merely
that a deposit of money will be suflBcient as a mode of giving
security, but that the justice is bound to accept of such security
if the amount is sufficient. And since a surety in this case is not
liable to the costs on an appeal, the only question as to the
amount of the security, will be as to what sum may be rendered
against the plaintiff in the suit which is then commenced. It

cannot exceed two hundred dollars, and the costs of the snit

before the justice, even if there were any case in which a set-off

could be allowed. And in all other cases (except detaining canal
boats, &c.) the amount of the recovery would be limited to the
costs of the judgment against the plaintiff' in the action before
the justice. The best practice, however, is for the plaintiff to

furnish a bond such as has been given on a preceding page, ante,

105. There will not then be any question as to the sufficiency

of the form of the security, and neither the plaintiff nor the justice

will need to have any fears that the proceedings may be irregular

or illegal as to that point. The form of a warrant is prescribed

by the statute thus: "A warrant shall be directed to any consta-
ble of the county where the justice issuing the same resides, and
shall command such constable to take the defendant and bring
him forthwith before such justice, to answer the plaintiff in a plea

in the same warrant to be mentioned, and shall further require the
constable, after he shall have arrested the defendant, to potify

the plaintiff of such arrest." Vol. I, 40, § 18.

Form of civil warrant.

Fdxton CotTNTT, ss: The People of the State of New York : To any
constable of said county, geebting : We command you to take RicHard
Roe, and bring him forthwith before Laban Capron, Esq., one of the justices

of the peace in Broadalbin, of said county, at his office in said town and
county, to answer John Doe in a plea or action for wrongfully and unlaw-
fully breaking and entering upon the lands and close of the said John Doe,
situated in said county, to the damage of the said John Doe of two hundred
dollars or under ; and after you shall have arrested the said Richard Roe,
you are further commanded to notify the said John Doe of the said arrest

;

and also to make due return of your proceedings hereupon as by ,law

required. And have you then and there this precept. Hereof fail not at

your peril. Witness our said justice at the town of Broadalbin, in said

county the 1th. day of Nov., 1864. LABAN CAPRON, Justice.

The statute provides: "All process issued by any justice of the

peace shall be signed by him, and may be under seal or without

seal." Yol. I, 66, § 158.

The statute says that the defendant is to be required to answer
the plaintiff in a plea in the same warrant to be mentioned.

But the abolition of forms of action which the Code has
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effected, does not leave any actions of the names then in common
use. And since the Code, it has been the common practice to

disregard this manner of stating any plea in a summons. See

ante, 46.

The same rule would probably apply to a warrant. Bat it is a

very easy matter to state in the warrant the nature of the action

as has been done in the form given. And it will be best, in prac-

tice, to always state briefly the nature of the action in the warrant.

If the action is for converting personal property, the warrant can

state that the defendant is to answer, "in an action for wrong-

fully and unlawfully taking and converting to his own use one

wagon belonging to the plaintiff, of the value of two hundred
dollars." Or, in other cases, stating the cause of action in some
similar manner.
There is one point in which a warrant differs from a summons

or attachment. There is no return day mentioned in a warrant.

The only command as to the return of the warrant is, that the

constable shall take the defendant fortliwith. There is one class

of persons who will, for that reason, be benefited by thp use of a

warrant. When the cause of action is one for which a warrant

may issue, a non-resident plaintiff will be able to dispose of a

cause with greater expedition than by any other process. And
when the cause of action is one in which a warrant may issue; a

non-resident plaintiff must take a warrant or a long summons,
for he cannot, in such a case, take a short summons. Ante, 76;

and Laws 1831, ch. 300, § 32 ; Vol. I, 75, § 214.

Detention of canal 'boats.'] The law in relation to this class of

cases can be best discussed in a separate article by itself The
statute provides as follows: "If any boatman, or person on

board of any boat on any canal, shall take, without right, any
rails, boards, planks or staves, firewood or fencing posts, from the

banks or vicinity of the canal, the master of the boat shall forfeit

to the owner treble the value of the property taken, and the

Ijossession of such property on board the boat, shall be presump-
tive evidence of such taking." 1 E. S., 246, % 169, as amended by
ch. 117 Of Laws of 1830; 1 E. S., 628, § 290, 5th ed.

"Any person or boatman who shall violate the provisions of

the last section, shall forfeit twenty-five dollars to any person

who will prosecute therefor." 1 E. S., 247, § 170, Isted.; 1 E.

S., 628, § 291, 5th ed.

"Every penalty and forfeiture, prescribed by this article, and
which is declared to be recoverable against the owner, master,

boatman, navigator, or other person, having charge of any boat

or other float when incurred, shall be chargeable on such boat

or float, and a suit for the recovery thereof, may be brought
against any person, being in the possession, or having the charge
of such boat or other float, at the time such suit is commenced."
1 E. S., 247, % 271. 1st ed.; 1 E. S., 629, § 293, 5th ed.
"When any suit shall be prosecuted for any such penalty or

forfeiture, the magistrate issuing the process, by a clause to be
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inserted therein, may direct the officer executing the same to
detain such boat or float, and the furniture and the horses belong-
ing thereto, until the suit shall be determined, or until adequate
security shall be given for the payment of any judgment that
may be recovered." 1 E. 8., 247, <| 172, 1st ed'.; 1 E. S., 629, <S

293, 5th ed.
,

"If such security shall be given, or the defendant in such suit

shall prevail, the magistrate shall order the boat or other float

and property detained, to be released ; but if no such security
shall be given, and a judgment shall be recovered for such
penalty or forfeiture, and the same, together with the costs, shall

not be immediately paid, an execution shall be issued, under
which the property so detained, may be sold, in like manner, as if

the judgment had been obtained against the owners thereof."
1 E. S., 247, § 173, 1st ed.; 1 E. S., 629, § 294, 5th ed.

"Whenever an action shall be brought to recover any penalty
imposed by law for taking any rails, boards, planks or staves
from the banks or vicinity of a canal, in which a justice is author-
ized to direct the detention of any canal boat, he shall not
indorse such direction on any warrant, unless a bond, as pre-
scribed in the next section, shall be executed and delivered to
such justice." Vol. I, 40, § 21.

"Such bond shall be in the penalty of at least one hundred
dollars with one or more sureties, to be approved by such justice,

conditioned that such action shall be prosecuted to judgment
with all convenient speed, and that if judgment be rendered in

favor of the defendant, the obligors will pay the costs and
charges which shall be adjudged against the plaintiff, and all

damages which may ensue from the detention of such boat and
the cargo thereof, and the crew navigating the same." Vol. I,

40, § 22.

There must be an affidavit in this case as much as in any other.

And the affidavit must show that some property, such as is spe-
cified in the statute, has been taken from the banks or the vicinity

of some canal, specifying the name of it; that the property was
taken by some bpatman or person on board the canal boat or
float, and giving the name of the boat or float if it has one ; and
it should also state in what city, town and county the property
was taken and the value of the property. The affidavit may, in

other respects be similar in form to the ordinary affidavit. The
bond is materially different from the bond which is given by a
non-resident plaintiff.

Form of bond to authorize detention of canal ioat.

Know all men by these presents, that we, John Doe and James Den of
Fultonville, in county of Montgomery, are held and fii-mly bound unto
Richard Roe, in the sum of one hundred dollars, to be paid to the said

Richard Roe, his executors, administrators or assigns, to' which payment
well and truly to be made, we bind ourselves, our heirs, executors and
administrators, jointly and severally, firmly by these presents. Sealed with
our seals. Dated the Vth day of November, 1864.
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Whereas, application has been made by the above named John Doe to

Austin Fish, Esq., a justice of the peace of the town of Glen, in the

county of Montgomery, for a warrant against the said Richard Roe, and an

action is about to be commenced against the said Richard Roe, befoi-e the

said justice, in favor of the said John Doe, to recover the penalty which is

given by law, for taking, without right, any rails, boards, planks or staves,

firewood or fencing posts, or some of them, from the banks or vicinity of

the Eric canal. And whereas, the said John Doe prays process to detain

the canal boat called the Saratoga, and the furniture and the horses belong-

ing thereto, until adequate security shall be given for the payment of any

judgment that may be recovered.

Now therefore, the condition of this obligation is such, that if the said

John Doe shall prosecute such action to judgment with all convenient speed,

and in case judgment shall be rendered in favor of said Richard Roe, if the

said John Doe and the said James Den shall pay the costs and charges

which shall be adjudged against the said John Doe, and also all damages
which may ensue from the detention of the said boat and the cargo thereof,

and the crew navigating the same, then this obligation to be void, other-

wise to remain in full force and virtue. JOHN DOE. [l. s.]

JAMES DEN. [L. s.]

Sealed and (Jelivered )

in presence of j

Austin Fish.

The statute requires that the justice shall approve of the sure-

ties, and the approval may be in the following form, by indorsing

it upon the bond:

I hereby approve of James Den, as the surety in the within bond. Dated
November ^th, 1864. AUSTIN FISH, Justice.

Form of Warrant for Penalty.

MoNTGOMEET CouNTT, ss : The people of the State of New York : To
any constable of said county, greeting : We command you to take Richard
Roe, and bring him forthwith before Austin Fish, Esq., one of our justices

of the peace in the town of Glen, in said county, at his office in said town,

to answer John Doe in a plea or action to recover a penalty of twenty-live

dollars, and also to his damage of seventy-five dollars or under, for taking-,

without right, certain rails, boards, planks and staves, or firewood or

fencing posts, from the banks of the Erie canal, or the vicbity thereof; and
after you have arrested the said Richard Roe, you are further commanded
to notify the said John Doe of the said arrest. And whereas, a bond in due
form of law has been executed and delivered to me, the said justice, and
the sureties have been approved by me, you are. further commanded to

detain the said boat Saratoga, and the furniture and horses belonging
thereto, until the suit shall be determined, or until adequate security shall

be given for the payment of any judgment that may be recovered ; and also

to make due return hereupon, as by law required. Hereof fail not at your
peril. Witness our said justice, at the town of Glen, in said county, the

Ith. day of November, 1864. AUSTIN FISH, Justice.

The direction to detain the said boat is contained in the body
of the process, instead of being indorsed thereon, because the

statute says that the clause authorizing the detention of any such
boat, is to be directed by a cUmse to be inserted in the warrant.
See § 172, ante, 108, 109.

There is also an other important point to be remembered. In
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every action for the recovery of a penalty, there must be an
iudorsement Tipon the process, which refers to the statute, by
virtue of which the penalty is given. See the matter discussed

fully, ante, 47.

The indorsement upon the warrant in this case may be in the

following form

:

Issued according to the provisions of article eight, title nine, chapter

nine, of the first part of the Revised Statutes, and entitled Regulations and
Penalties concerning the navigation of the canals and the collection of tolls.

AUSTIN FISH, Justice.

SECTION II.

SERVICB 01' WARRANT.

A warrant must be served by arresting the defendant, and
taking him forthwith before the justice who issued the warrant.

Arrest, what it is.] An arrest is the apprehension of a person

by virtue of a lawful authority to answer the demand against

him in a civil action. No manual touching of the body, or actual

force is necessary to constitute an arrest. It is sufficient if the

party be within the power of the officer and submits to the

arrest. And, therefore, if a constable has a warrant, and he goes

to the defendant and informs him of that fact, it will be an arrest

if the defendant voluntarily accompanies the officer. Gold v. Bis-

sell, 1 Wend., 210, 215.

Wlio may arrest.'] Warrants, in civil actions, are usually exe-

cuted by some constable of the county, though the justice who
issues a warrant may depute a private person to execute it. But
the person deputed must be of lawful age, and not a party in

interest in the action. See ante, 48. A plaintiflF cannot be deputed

to serve a warrant in his own favor. Nor can a constable, who
is plaintiff in an action, execute a warrant in his own favor.

Bennet v. Fuller, 4 Johns., 486; Tuttle v. Hunt, 2 Oow., 436;

Putnam v. Man, 3 Wend., 202. The constable should see that the

warrant is properly directed. Ante, 43; Reynolds v. Orvis, 7

Oow., 269.

When to arrest.'] It is the duty of a constable to make the

arrest as soon as it can be conveniently done. There may be

cases in which an arrest cannot be made in a considerable time.

The defendant may be absent, or he may leave the county to

avoid an arrest. In such cases, the officer must make the arrest

at the first opportunity that offers. The statute does not pre-

scribe any time within which an arrest must be made ; nor does

it prescribe how long the warrant may be kept in the constable's

hands before it is served. Eesort must be made, therefore, to the

general rules of law for the determination of such questions.

The constable may keep the warrant in his hands, and he may,
within any reasonable time after he receives it, arrest the defend-

ant. What is a reasonable time must depend upon the circum-

stances of the case. A month would not be an unreasonable

time, if the defendant was absent, or if he kept out of the
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way to avoid arrest. Arnold v. Sleeves. 10 Wend., 514. But if

the defendant cannot be arrested within a few days, say a weelc

or ten days, the better course would be to take out a new war-

rant. A defendant cannot be arrested on Sunday, nor on election

day, nor ou a towu meeting day, nor can a person be arrested on

Saturday, if he keeps that as the Sabbath. This matter has been

fully explained. Ante, 46.

Where to arrest. [The defendant cannot be lawfully arrested

out of the county in which the warrant is returnable, for two
reasons : one is, that a civil warrant is of no force whatever out

of the county ; the other is, that a constable has no authority to

serve a civil warrant out of the county. Ante, 6.

Who exempt from arrest^ There are many instances in which
the defendant is exempt from arrest on a civil warrant. There
are some persons who cannot be arrested at any time. There are

others who may claim ,a temporary exemption. It will not be

possible, nor, in a work of this kind, will it be necessary, to

enumerate all the instances in which parties are exempt from

arrest. Those instances which are most likely to occur in prac-

tice will be noticed, and all others will be omitted.

Attorneys, solicitors and counselors are exempt from arrest

during the sitting of any court of which he is an officer, provided

he is employed in some cause pending, and then to be heard in

such court. 2 E. S., 290, § 86, 1st ed.; 3 E. S., 480, § 74, 5th ed.

This exemption extends to an attorney while attending a special

,

term of the supreme court, for the purpose of making or resisting a

motion, Humphrey v. Gumming, 5 Wend., 90 ; or while attending

a general term to argue causes ; or while trying a cause before a

referee ; or while arguing or trying a cause in a county court or

court of sessions, GiUbs v. Loomis, 10 Johns., 463 ; or while trying

a cause in a justice's court. In the supreme court, the privilege

exists during the term, and until a reasonable time to return

home ; but in a justice's court) only during the time of going to

the place of trial, and while actually engaged in the trial of the

cause, and during the usual proceedings of the cause, from

the commencement of the trial until the rendition of the verdict,

and a reasonable time to return home. If the attorney is arrested

while at home, he is not exempt, although he was intending to

start for the court the next morning, if such court is not then in

session, but is to commence within two or three days. Corey v.

Bussell, 4 Wend., 204. In such a case, the attorney would not be

either going to court or returning from it, although he was intend-

ing to do so. Attorneys are not exempt from arrest when they

are sued with other persons. See the statute above cited. Tif-

fany V. Driggs, 13 Johns., 252 ; Gay v. Rogers, 3 Oow., 368.

The statute cited, also exempts all other officers from arrest,

during the actual sitting of the court, unless they are sued with

other persons, when they are not entitled to any exemption. This

would include the clerk, constables and justices of the peace, if

attending as members of the court, or if they are engaged in
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folding a court themselves. Sheriffs are not exempt. Hill v
Lott, 10 How., 46 ; Bay v. Brett, 6 Johns., 22.

Parties to a suit, in any court, are exempt from arrest while
going to the court and attending it, and while returning home.
They are exempt, during the trial, until the verdict of the jury is

rendered, or they are dischai-ged by the court, and a reasonable
time thereafter to return home. Clarh v. Gf-rant, 2 Wend., 257.

A party attending a reference, is entitled to the same exemp-
tion as when attending a trial in court. It extends to the time
in going, and during the time of the hearing, and until a reason-

able time to return home. 11. The general rule is, that the
parties and all persons who have any relation to the suit, are

exempt from arrest while going to court, attending it, and return-

ing home. This would include bail, guardians, next friends, and
the like. Gra. Pract., 129, 2d ed. Jurors are exempt while going,
attending and returning home from the court, at which they are

summoned.
Witnesses are also exempt. The statute is, "Every person

duly and in good faith subpoenaed as a witness to attend any
court, officer, commissioner or referee, or summoned to attend
any judge, officer or.commissioner in any case where the attend-
ance of such witness may be enforced by attachment, or by
commitment, shall be exonerated from arrest in any civil suit,

while going to the place where he shall be required by such sub-
poena to attend, while attending such place and while returning
therefrom." 2 E. S., 402, § 51, 1st ed.; 3 K. S., 685, '^ 65, 5th ed.

Before this statute it would have been sufficient to exempt a
witness from arrest, if he had attended court without being sub-

poenaed. Coles V. McOlellan, 4 Hill, 60, note a. But since the

statute, a witness is not exempt unless he has been actually and
duly subpoenaed. Cotes v. McOlellan, 4 Hill, 59; Hardenlroolc's

case, 8 Abb., 416.

"No acting commissioner, superintendent of repairs, collector

or lockkeeper on any canal shall be held to bail, or taken by
warrant in any civil suit for any act done, or omitted to be done
by him in the exercise of his official duties." 1 K. S., 224, § 43,

1st ed.; 1 Er. S., 588, § 61, 5th ed. Married women and all other

females are exempt from arrest upon any civil warrant issued by
a justice of the peace. Ante, 92. This section cited relates to

executions. But there would not be any propriety in arresting a
female upon a warrant, if she could not be arrested nor imprisoned

upon the execution.

"No person belonging to the military forces shall be arrested

on any civil process, while going to, remaining at, or returning

from any place, at which he may be required to attend for election

of officers or other military duty." Laws 1858, ch. 129, § 17; IE.
S., 771, § 22, 5th ed. "For the purpose of preserving order on the

day of parade, the militia shall be considered as under arms from

the rising of the sun to its setting on the same day, and shall be

Wait 11—15
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exempted from arrest on civil process during that time." 1 E. S.,

303, §27, 1st ed.; 1 E. S., 742, >§ 38, 5tli ed.

Members of the state legislature, which includes senators and

members of assembly, are exempt from arrest for fourteen days

preceding the session, during their attendance there and while

returning home, if the time of returning does not exceed four-

teen days; so each member is exempt during any adjournment

if it does not exceed fourteen days, and in all cases during the

time he may be absent by leave of the house. No officer of either

house is liable to arrest while in actual attendance of the house.

1 E. S., 154, §<^ 6-9, inclusive, 1st ed. ; 1 E. S., 455, -^^ 6-9, inclu-

sive, Sth ed. This exemption is not allowed if the process is

issued against the defendant for any forfeiture, misdemeanor er

breach of trust in any office or place of public trust held by him.

IJ). So the exemption is at an end if the defendant has returned

home, although the fourteen days have not expired. Corey v.

Russell, 4 Wend., 204. Senators and representatives in congress,

foreign ministers, &c., are exempt. But there are so few cases in

which a justice would be authorized to issue a warrant against a

member of congress, or a member of the state legislature, or

a foreign minister, that no further notice will be given to the

subject.

Voters at an election or a town meeting are exempt from arrest

on that day, and in the town in which they are entitled to vote

Ante, 4J.

When the name of the defendant is not known, he may be

arrested although a flctitous name is given to him in the warrant.

But, in this case, the constable must exercise great care, for if he

arrests any other person than the one intended, he will be liable

to an action for a false imprisonment. If the defendant is not

present, the constable should require the plaintiff to accompany
him in making the arrest, or to send some other person to point

out the individual whom he wishes to have arrested. If the

plaintiff refuses or neglects to do either, the constable should re-

fuse to execute the process.

The manner of making an arrest has been partially explained,

and so far as relates to what may constitute an arrest. But a

few more remarks are necessary, since there may be cases in

which the defendant will not peaceably accompany the officer.

The first duty of an officer is, to notity the defendant that he has

a warrant for his arrest. The officer may at the same time lay

his hand gently upon the shoulder or the person of the defendant,

although this is not necessary if the defendant submits to the

arrest and accompanies the officer. If the defendant should

attempt to evade an arrest by running away, or by attempting
to secrete himself, it is the duty of the constable to pursue him
and take him into actual custody; and if it is necessary, the

officer may use such force as may be necessary to accomplish the

arrest. And in all cases of resistance to the officer in executing
the warrant, it is his duty to meet and overcome such resistance
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And if any third persons aid the defendant, thej^ should be ar-

rested and carried before a justice or other proper magistrate to

be held to bail for trial. For it is an indictable offense to resist an
officer in the execution of the duties of his office, or to aid an
other person in doing so. As we have already seen, ante, 48, a
justice may depute a private citizen for the purpose of executing
the warrant. In such a case, the person so deputed is bound to

show his process if the defendant requests him to do so. And if

the person deputed refuses to show the process, the defendant will

be justified in resisting an arrest. Frost v. Thomas, 24 Wend.,
418, The rule is otherwise as to a constable. He is a known
public officer, and he is not bound to show his process even if it

is demanded. Arnold v. Steeves, 10 Wend., 515; Bellotvs v. ShaTi-

non, 2 Hill, 86, 90, 91. But he must notify the defendant that he
has a warrant for his arrest, and must state the substance of it

to the defendant. And a defendant will be justified in resisting

a constable, if no notice whatever is given that the officer has a
warrant. Bellows v. Shannon, 2 Hill, 86, 90, 91. In snch a case,

he wUl not be liable to an indictment, nor in an action by the
officer for an assault and battery. II.

A constable cannot, in any case, break open the defendant's
dwelhng house to arrest him in the first instance. And a break-
ing, in such a case, need not be a violent forcing of the locks or

fastenings of the doors. If the outer door is merely latched, it

will be a breaking to merely unlatch it and enter the house. If a
constable does thus unlawfully enter the defendant's house, the

defendant, and any other person therein, may lawfully resist

the officer in making the arrest. People v. Hubba/rd, 24 Wend.,
369; Curtis v. HuUard, 4 Hill, 437; Glover v. Whittenhall, 6

Hill, 597.

If the outer doors of the house are any of them open, the

officer may lawfully enter the house and arrest the defendant if

he is found therein. If the front door of the defendant's house
is usually kept fastened, the constable may enter by a back door
if it is open, and he may then break any inner doors for the pur-

pose of making an arrest. Hubbard v. Mace, 17 Johns., 127 ; and
see ante, 66. He should make a demand to have the door opened,

however, before breaking it open. The officer will not be justified

in obtaining an entrance into the outer door by a fraud ; nor, if

the door is opened by any person in answer to a knocking at

such door, or by ringing the door bell, will he be justified in

forcibly rushing in, and thus gaining admission. Crocker on Sher-

iffs, § 312. A dwelling house is a protection to all persons who
are members of the family. And it is also a protection to all

the persons who board there, and make it their home, including

servants of the family, &c. But it is no protection to a stranger

;

and if a stranger is in the house, it is the duty of the owner, on
the demand of the constable, to open the door. And if the

owner refuses to do so, after a proper demand, the constable may
lawfully break the door, though he should do no unnecessarj
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damage to the house. But, in such a case, the constable should

be certain that the person whom he wishes to arrest is in the

house; for if it should turn out that no such person was in

the house, at the time of the breaking, the officer will be liable

to an action for the trespass. Where the defendant owned a

house, and he let all of the house but one room, which he reserved

for himself; it was held, that a constable might enter the outer

door of the house, which was open, and that he might then break

the inner door and arrest the defendant. Williams v. Spencer, 5

Johns., 352.

This privilege from arrest in the defendant's dwelling house

extends to all buildings which constitute a part of the dwelling

house itself. But it does not extend to a barn or shop, or store,

or warehouse, and the like buildings, if they are disconnected

from the dwelling house, and they do not form a part of the cur-

tilage. Haggerty v. Wilber, 16 Johns., 287. The curtilage is the

open space situated within a common inclosure belonging to a

dwelling house. There are instances in which an officer may
break open the defendant's dwelling house, although it cannot be

done in the first instance. If the defendant has been arrested

outside of his dwelling house, and he escapes from the officer

without his consent, and against his will, and he then seeks to

shelter himself from being rearrested, by shutting himself into

his dwelling house, this will not be of any avail. If the officer

immediately pursues the defendant, he may break open the door

for the purpose of retaking the defendant, and he is not bound
in such a case to demand admittance before breaking the outer

door. Allen v. Martin, 10 Wend., 300. But it is the better prac-

tice in all cases, to demand admission before breaking open the

outer door.

The duty of the constable, in relation to taking the defendant
before the justice, after the arrest, is declared in language too

explicit to be misunderstood. It must be done forthwith. This

is the requirement of the statute in relation to the command which
the warrant shall contain ; and it is the requirement which is made
upon the constable after the arrest.

The constable has no right to consult his own convenience, his

interest, nor his inclinations in the matter. If the defendant is

arrested at any time in the day, so that he may reasonably be taken

before the justice by eight or nine o'clock in the evening, it is the

duty of the constable to do so. And, especially, is it the duty of

the officer to do it if the defendant insists upon having it done.

Circumstances may make it more convenient for the officer in

some cases than in others. The defendant and the plaintiff, the

justice and the constable, may, in some cases, all reside in the

same city, village or neighborhood. In that case there would not

need to be much delay in attending before the justice. In other

cases, all the parties may reside at considerable distance from the

justice, or the defendant may be arrested at a distance from
the justice's office. In such cases the officer should act diligently
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in relation to taking the defendant before the justice. He need
Inot travel all night, nor later than the iisual hours of the evening.
There may be causes which will unavoidably delay an officer.

His conveyance may become useless, and other similar things may
hinder and embarrass him. His duty is to act as promptly as

possible to remedy the difficulty, and to discharge his duty.

There is no rule of law which will now permit an officer to do
any thing' less than to act as promptly as he is able. Any unne-
cessary delay in taking the defendant before the justice, will make
the constable liable in an action. In one case, Pratt v. Hill, 16
Barb., 303, a justice had issued a criminal warrant, and the defend-
ant had been arrested late on Saturday night. The defendant was
not taken before the justice at his office; but the justice had in-

dorsed upon the warrrant, before it was issued, an indorsement as

follows :
" Commit the within named Rufus Pratt till next Monday

for examination," which was dated and signed by the justice.

The defendant was accordingly committed, because the justice and
the constable were both held liable for a false imprisonment. The
court said :

" The law watches personal liberty with vigilance and
jealousy ; and whoever imprisons another in this country, must do
it for lawful cause, and in a legal manner." 16 Barb., 308. The
constable was held liable for obeying the indorsement, which
was no part of his warrant, and was entirely illegal. His duty
was to take the defendant before the justice forthwith. If the

justice cannot authorize the constable to disregard the command
which is contained within the ivarrant, it is quite clear that the

constable will not be any better off if he neglects his duty of his

own motion.
If the justice who issued the warrant is absent, or if he is

unable to hear or try the cause, or if he is a material witness

for the defendant, the constable must then take the defendant
before the next justice of the city or town. Vol. I, 40, § 19. The
term next justice evidently means the nearest justice. If the

justice who issued the warrant is at home, but is unable to try

the cause, or he is a material witness for the defendant, it would be
well for him to certify that fact on the back of the warrant, thus

:

" I, the within named justice, am unable to hear or try the within cause,.

N'ovember 11th, 1864.

JOHN FROTHINGHAM, Justice."

Or,
I, the within named Justice, am a material witness for the defendant

within named, November 11m, 1864.

JOHN FROTHINGHAM, Justice.

This indorsement is not required by the statute, but it will be
found convenient in practice. It will be legal evidence for the

justice before whom the constable subsequently takes the defend-

ant ; and it will be evidence for the constable of the fact that

the justice who issued the warrant could not hear or try the

cause; and besides that, the proceedings will all appear regular

upon their face. When the justice who issued the warrant is
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not able to hear or try the cause, or where he is a material

witness for the defendant, it is made the duty of the next justice

to take cognizance of the action iu the same manner as though

he had issued the warrant. In such a case, the justice should

make a full entry in his docket of the facts, so as to show that

he had jurisdiction of the cause. The certificate of the justice

who issued the warrant would be evidence to show why he did

not hear the cause ; and in other cases, the return of the con-

stable to the facts may be competent evidence ; or the justice

may swear the constable as to the reason why the defendant

was not taken before the justice who issued the warrant, or why
he did not try the cause. It is said, that if neither the justice

who issued the warrant nor the next justice, can hear the cause,

that the constable should then go before some other justice in

the same city or town. Arnold v. Sleeves, 10 Wend., 514. The
point was not decided in that case, though the court took it for

granted that such a right existed. In the absence of express

authority, each one must judge for himself, as to the true rule

in such cases. It seems to me that such a construction is very

reasonable. The object of sending the cause to an other justice

was, that the action should be heard ; and if neither of the first

two justices can try the cause, there is no good reason why the

third one may not do so if he is able to attend to the cause. It

is the duty of the plaintiff to make such arrangements that he

may be able to be present before the justice, either in person or

by attorney, within twelve hours after the arrest of the defend-

ant. Generally, the plaintiff is notified, so as to be present at

the return of the warrant, to the justice. And the constable is

required to return specifically, whether he has notified the plain-

tiff" or not.

The defendant cannot, iu any case, be detained in custody for

more than twelve hours after he is brought before the justice,

unless the trial shall commence within that time ; or, unless the

defendant shall himself delay the cause for a longer time. The
object for allowing twelve hours in such cases is, that the plain-

tiff may be notified within that time of the arrest, if that was
not done before the return of the warrant, and also that he may
have a reasonable time to secure the attendance of his witnesses.

A constable ought not, in any case, to delay the taking of the

defendant before the justice, for the purpose of notifying the

plaintiff of the arrest. The twelve hours given by the statute

are sufficient for that purpose. The statute does not prescribe

the manner in which the constable shall notify the plaintiff of

the arrest. It may, therefore, be a verbal notice, and this is the

general practice, especially when the constable himself is the

person who notifies the plaintiff.

There are some cases in which it will not be convenient for the

constable to go in person to notify the plaintiff. In such cases,

the officer may send a messenger for that purpose. And the

better practice will be to send a written notice, which should be
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served by delivering a copy thereof to the plaintiflf; and retain-

ing the original to prove the service if that should become
important.

The notice may be in the following form :

JUSTICE'S COURT.—John Feothingham, Justice.

John Doe /

agt. >

Richard Roe. \

Fulton County, ss: To John Doe, plaintiff, &c. Sir: Take notice that

I have arrested the defendant, Richard Roe, and that I took him before the

said justice this day at ten o'clock in the forenoon. Dated Nov 7th, 1864.

JAMES PIERSON, Constable.

If the plaintiff" appears at the return of the warrant, and he is

ready to try the cause, the trial should proceed at once, if the

defendant is ready and willing to do so. If the plaintiff is not

ready at that time, the justice should allow him such reasonable

time to get his witnesses as may be necessary, not exceeding
twelve hours from the time when the defendant was brought
before him.

So on the other hand, if the defendant can be ready to try the

cause on the return day, and he desires jjo do so, the justice should

allow him a reasonable time to get his witnesses, and counsel if

he desires such assistance. And in that case, it would jjrobably

be proper to allow the defendant the same time which the statute.

gives to the plaintiff, viz., twelve hours. During this twelve

hours, the defendant is to be detained in the custody of the con-

stable. And at the end of that time, the justice must direct the

constable to discharge the defendant, unless the trial has com-
menced within that time, or unless the defendant himself has

delayed the cause.

Nothwithstanding the right of a defendant, who has been arrested

on a civil warrant, to be discharged from the custody of the con-

stable at the expiration of twelve hours from the time when he
was taken before the justice, if the trial of the cause is not com-
menced within that period, still the plaintiff is entitled to have

the cause adjourned, if he shows good legal grounds to authorizie

it. Pope V. Eart, 35 Barb., 630 ; S. C, 23 How., 215. But if the

plaintiff obtains an adjournment in such a case, the defendant

must be discharged from custody. Ih.

The c,ause will not be discontinued by the adjournment, or the

discharge of the defendant from the custody of the constable. li.

After the defendant is arrested, he must be taken personally

before the justice, or he will not have jurisdiction of the person of

the defendant. In one case Colvin v. Luther, 9 Oow., 61, the de-

fendant was arrested upon a civil warrant by a constable. The
defendant was then about eighteen miles from the justice's ofllce,

and he requested the constable to leave him where he was, and to

appear for him before the justice as his attorney and confess

judgment. The constable made a regular return upon the war-
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rant, and appeared in behalf of the defendant, and judgment was

entered against the defendant. This judgment was held to be

utterly void, because the defendant was not brought before the

justice ; and see Bigelow v. Stearns, 19 Johns., 39. The constable

is not authorized to take bail or security of any kind of the de-

fendant for his appearance before the justice. Any such bail

bond will be void; and if any securities are delivered to the

constable, they may be recovered of him by the defendant, in an

action. Millard v. Canfield, 5 Wend., 61. The duty of the con-

stable is plain ; he must forthwith take the defendant before the

justice. If the defendant has been brought within the jurisdiction'

of the justice by fraud, for the purpose of arresting him, the jus-

tice should discharge him. See ante, 51. After the defendant has

been arrested, if he escapes from the custody of the constable,

without his consent, he may be re-arrested on the same warrant.

Arnold v. Steeves, 10 Wend., 514 ; Allen v. Martin, 10 Wend., 300.

If the defendant is privileged or exempt from arrest, he must
plead his privilege, or move for his discharge, before answering on
the merits, for such an answer will be a waiver of the right to a

discharge, since it admits that the defendant is properly in court.

Randall v. Crandall, 6 Hill, 342." During the time that a consta-

ble is required to detain»the defendant, the officer may keep him
in any proper manner, so that he shall be present at the time

when required. If the defendant attempts ttf escape, he may be
confined in some proper room, if that is necessary, in order to

prevent his escape. But if the defendant does not attempt
to escape, nor make any threats of doing so, he ought not to be

unnecessarily confined, nor restrained of his personal liberty. The
law will justify an officer in taking such precautions as are neces-

sary to secure the detention of the defendant, and his appearance

.

before the justice, and until he is discharged by due course of law.

The constable may command the assistance of any of the male
persons of the county to assist him if that is necessary.

Forms of Returns to warrant.

The defendant arrested, and before the court in custody
;
plaintiff not

notified. Nov. ^th, 1864. JAMES PIERSON, Constable.

The defendant arrested, and before the court in custody
;
plaintiff noti-

fied. Nov. Vth, 1864. JAMES PIERSOISr, GonstabU.

The defendant cannot be found in the county of Fulton. Nov. Yth, 1864.

JAMES PIERSON, Constable.

The defendant James Denn arrested, and before the court in custody,

and the plaintiff notified. The defendant Richard Fenn could not be found

in the county of Fulton. Nov. 7th, 1864.

JAMES PIERSON, ConstaUe.
(a) Note 553.
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CHAPTER VH.
ATTACHMENT.

SECTION I.

GENERAL REVIEW OE THE SITBJEOT.

The very frequent diflBculties wMch occur in practice in relation

to this kind of process, will justify a careful and somewhat
extended examination of the subject. The importance of this

matter so far as it relates to the liability of the justice, arising

from a want of jurisdiction has already been discussed, ante, 14.

Parties are equally interested in being correct in their proceed-
ings, since if there is a want of jurisdiction, they may be liable

for all injuries arising from the illegal process; and again, if the
proceedings are not void, but are merely irregular, and therefore

erroneous, a party may be subjected to great expense and delay
if the judgment is reversed, while finally, such errors may ulti-

mately terminate in the loss of a debt which would have been
secured if proper legal steps had been taken in the first instance.

If all the statutes in relation to attachments were entirely unaf-

fected by judicial decisions, it would be difficult to declare in

every case with entire certainty, what the correct practice is.

But in addition to this difficulty, some of the decisions are directly

conflicting, while others of them are, to say the least, not entirely

correct expositions of the various sections of the statute. This
difficulty and conflict of decisions arose very naturally from the

circumstances of the case. In the first place different judges fre-

quently take widely different views as to the true construction of

a statute. Again, some of the cases were decided without the

-advantage of having all the former adjudications cited and
examined. So too, some of the cases were decided without a full

examination of all the statutes which were material to a correct

decision. And finally, some of the more recent cases expressly

repudiate and overrule the authority of earlier adjudications. To
harmonize all the decisions, is therefore*impossible. To determine

which of them is correct is a delicate undertaking. And to point

out with accuracy and certainty what is the correct practice is a
most diflicult task.

Under such circumstances the most that can be properly

attempted, is to resort to the various statutes themselves and
endeavor to give a correct exposition of them as they apply to

the various cases, and to cite and comment upon the cases which
relate to these various sections. A general preliminary view of

the subject will be of service to the justice, and to the student at

law, because from such a review, they will be better able to judge
of the reasons upon which the statutes or the decisions are founded.

It is the object of the law to give to every person a prompt and
effective remedy, and, as nearly us possible, to provide for every

particular case. For ordinary cases, an ordinary remedy is suffi-

cient. But when that fails, or when, if resorted to, it would

AYait 11—16
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be ineffectual, then other modes of proceeding are provided. A
summons followed by a judgment and execution thereon, ia

usually a suflQcient remedy if the delinquent party has property

sufficient to pay the demand, and if such property may be sold

on an execution.

But this mode of proceeding may be entirely useless in some
cases, for the defendant may leave the county, or he may keep

concealed therein for the purpose of avoiding the service of civil

process upon him, and thereby preventing the recovery of any

judgment against him. Or if he does not do this, he may remove
his property from the county, or dispose of, assign or secrete it

for the purpose of defrauding his creditors by rendering a judg-

ment and execution fruitless when obtained. The law discoun-

tenances every act which is done with such an intention. And
when legal proof is made that such facts exist a more prompt and
certain remedy is given.

When a debtor is disposed to prevent, or to hinder and delay

the ordinary course of the practice in obtaining legal remedies,

or when he removes, secretes or disposes of his property for the

purpose of defrauding his creditors, he is not entitled to any
especial favor from the laws, nor from the courts whose process

he would evade or set at open defiance.

The law has therefore provided that the property of such

debtors may be immediately taken by a proper officer, and se-

curely kept by him until a judgment and execution can be duly

obtained, when such property may be sold and the avails applied

to the payment of the judgment.
It must be remembered, however, that such a mode of pro-

ceeding is a statutory one ; that it is in its nature summary ; that

the defendant has no opportunity to show cause why it ought

not to issue ; that it assumes to dispose of a person's property

before any judgment has authorized it to be done; that it is fre-

quently a serious injury to the person whose property is seized,

by affecting his credit, or subjecting him to unnecessary costs,

and that the issuing of this process is always based upon a charge

of fraud which has been made and sworn against him. It is tor

these, among other reasons, that the courts require a strict com-

pliance with the law before an attachment can be legally issued.

And the first steps to be taken require due and legal proof that

there is a legal demand, and that the defendant has done or is

about to do, some of the fraudulent acts specified. And in

addition to this the plaintiff must give ample security for the

indemnification of the defendant if the claim made should prove

groundless. Claims are sometimes made which are unjust; or,

at all events, they are not such as the law will enforce; and,

therefore, the law carefully requires security against the damages
which may be sustained by the party against whom such claim

may be made. The law thus regards and protects the rights of

both parties. And neither unjust claimants, nor fraudulent

debtors are permitted to have any legal advantage over the
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other. The foregoing remarks are sufficient to show the general
nature of this process. And it may seem to a casual reader that
the entire matter is plain enough. But it must be remembered
that there are frequent difficulties in the way of applying the
plainest principles to actual practice.

One of the difficulties in the case of attachments is, that there
have been several changes in the law in relation to them ; and
therefore it is necessary to examine the old law in order to fully

understand the present statutes and decisions. The process of
long attachment has long been in use in some form and under some
circumstances. But it will not be necessary to notice the prac-
tice prior to the year 1813. A review of the law from that time
will be useful, because several of the decisions which are now
frequently cited were made while the law of 1813 was in force.

By the provisions of sections two and twenty-two of chapter
fifty-three of the 1 Eevised Laws of 1813, an attachment might be
granted upon legal proof in the following cases, viz. : When the
plaintiff proved " that any person against whom he may have a
demand not exceeding twenty-five dollars, hath departed, or is

about to depart, from said county, or is concealed within the
same, with intent to defraud his or her creditors, or to avoid being
personally served with any process to be issued by virtue of this

act." The kinds of process referred to, and which were the only
ones in use at that time, were a long summons, a warrant and a
long attachment. A plaintiff was required to furnish security, in

all cases, before an attachment could be issued, under the pro-

visions of that law. It will be observed that the only cases in

which an attachment was authorized, were those which related to

some act of the debtor, in relation to his person, such as keeping
concealed, and the like. No attachment was authorized by that
law for a ftaudulent disposition of the debtor's property. The
reason for this distinction may be found in the fact that at that
time a warrant was a common mode of commencing actions, and
that whether the action were commenced by warrant or sum-
mons, if a judgment was obtained th« defendant was liable to

arrest on the execution, and to imprisonment. This was the gen-
eral rule at that time, and the exceptions need not be noticed in

a general review. ISo distinction was made as to causes of action,

and a warrant was as proper in an action on a promissory note,

as in an action for a tort or wrong.
A non-resident defendant must have been sued by a warrant,

in all cases, for a summons was expressly forbidden. In all cases,

therefore, where a judgment could be obtained, and the de-

fendant could be found in the county, it was supposed that he
would pay a debt, if he had property, rather than be imprisoned
upon an execution, and there was not so much danger of a

fi:'audulent disposition of the debtor's property, under such circum-

stances. The law remained in this condition from 1813 until the

Eevised Statutes took effect in 1830, when substantially the same
practice was adopted by them. The law was again changed in
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1831, when imprisonment for debt was abolished by virtue of

what is called "The Non-Imprisonment Act." And that act

was the first one which gave an attachment on account of a

fraudulent disposition of property by a debtor. It will be seen,

therefore, that the Eevised Statutes provided solely for those

cases which relate to the person of the debtor, while the non-im-

prisonment act relates solely to the disposition ofproperty. That

divides the subject into two classes of cases ; though it is difficult,

if not impossible, to make any general division of the subject in

such a manner that an examination of the provisions of one sta-

tute shall not include some of the cases or provisions of the other

statute.

So, again, the subject is sometimes divided into cases of long

attachment and those of short attachment. This division, it will

be seen, will include cases under both statutes, in some instances,

and in others it will include only the cases under one statute.

For instance, a long attachment may be issued under either the

Eevised Statutes or the non-imprisonment act, in a proper case.

But the non-imprisonment act also provides for a short attach-

ment in certain cases, so that the non-imprisonment act and a

long attachment are not convertible terms as to all classes of

cases. The most convenient method of arranging the subject

will be, perhaps, to divide the cases on the subject into long

attachment and short attachment. And, under the title, Long
Attachment, to discuss the general principles applicable to attach-

ments either long or short. And then to treat of the peculiarities

of short attachments, under the title. Short Attachment.

SECTION II.

LONG ATTACHMENTS.

By the statutes which are now in force, a long attachment was
first given in 1830 by the Eevised Statutes ; though, as has been

seen, it was also in use under the Eevised Laws of 1813. The
sections of the Eevised Statutes of 1830, which gave an attach-

ment when a debtor kept concealed, &c., are the only ones which

now authorize an attachment for acts of the debtor in relation to

his person. This statute is as follows :
" An attachment against

the property of any debtor may be issued on the application of a

creditor, in the manner hereinafter prescribed, whenever it shall

satisfactorily appear to the justice that such debtor has departed,

or is about to depart from the county where he last resided, with

intent to defraud bis creditors, or to avoid the service of any
civil process ; or that such debtor keeps himself concealed, with

the like intent." Yol. I, 41, § 24. This section of the statute is

very plain as to the classes of cases provided for: 1. If the

debtor has departed from the county where he last resided. 2. If

he is about to depart therefrom. 3. If he keeps concealed, with

the intent, either, 1. To defraud his creditors ; or, 2. To avoid the

service of any civil process. But, in some cases, a debtor may do

all the acts specified, and with the intent to avoid the service of
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civil process, or to defraud liis creditors, and yet an attachment
cannot be legally issued.

Whether an attachment may be issued, depends upon the
nature of the plaintiflF's demand, as well as the acts of the debtor.

And if the demand is not one of those specified in the statute, no
attachment can properly be issued. The statute which defines

the nature of the claim is as follows :
" Such application may be

made by any creditor, or by his personal representatives, having
a demand against such debtor personally, whether liquidated or

not, arising upon contract, or upon a judgment rendered within
this state, amounting to one hundred dollars, or any less sum.

'

Vol. I, 41, <^ 25. The cases in which an attachment can issue

under the above sections must be for demands which are as fol-

lows : 1. The demand must be one against the debtor personally,

and not in any representative capacity, as executor, administrator,

trustee and the like cases. 2. The demand must arise upon con-

tract, though the amount need not be liquidated. 3. It must be
upon a judgment rendered within this state ; though, when the

demand is in a judgment, it need not have been obtained upon a
cause of action arising on contract, as the language is general,

viz., upon a judgment, which means any judgment, if rendered
Mthin this state. If the plaintiff's claim is for a tort or wrong,
such as trespass to lands, an injury to personal property, or a con-

version of it, no attachment can issue.

The law remained as has been just stated, until 1831, when
imprisonment for debt was abolished. But the same act made a

material change in the law relating to attachments, by extending
this process to a new class of cases in which an attachment could
not have been issued before that year. The statute was amended
in 1842, and it now reads as follows :

" In addition to the cases

in which suits may now be commenced before justices of the

peace, by attachment, any suit for the recovery of any debt or

damage arising upon any contract, express or implied, or upon
any judgment for one hundred dollars or less, may be so com-
menced whenever it shall satisfactorily appear to said justice

that the defendant is about to remove from the county any of his

property, with intent to defraud his creditors, or has assigned,dis-

posed of, secreted, or is about to assign, dispose of, or secrete,

any of his property, with the like intent, whether such defendant

be a resident of this state or not." Laws 1831, ch. 300, § 34, as

amended by Laws of 1842, ch. 107 ; Yol. I, 75, § 216. The class

of cases provided for by this section relate solely to the disposi-

tion which the defendant may make or be about to make, of any
of his property. Such disposition must be made or about to be

made, with an intent to defraud his creditor. And the following

are the acts which are sufticient to authorize an attachment if

done with such intent : 1. If the defendant is about to remove
any of his property from the county; 2. If he has assigned any
of it ; 3. If he has disposed of any of it ; 4. If he has secreted

any of it ; 5. If he is about to assign any of it ; 6. If he is about
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to dispose of it ; 7. If lie is about to secrete any of it. The lan-

guage of the statute is very broad ; aud it is also in the disjunc-

tive, so that it will be sufladent to show that the defendant has

done any of the acts specified, or that he is about to do any of

them. But it is important to observe here, as was done in rela-

tion to the section of the Eevised Statutes which has been cited,

that all or any of these acts may be done, and yet no ground for

an attachment exist. Whether an attachment may issue, even

when such acts are done by the debtor, depends upon the nature

of the plaintiff's demand. For this statute, like the Eevised

Statutes, does not permit an attachment to issue unless the plain-

tiff' 's claim is one specified in the statute. Under the section

last cited, the plaintiff's demand must arise: 1. Upon contract,

express or implied ; but the cause of action may be for the reco-

very of a debt, or for damages arising upon any contract, express

or implied, which includes for the breach of any such contract.

2. Upon any judgment for one hundred dollars or less. This

section of the statute differs from the Eevised Statutes, because,

by this section it is sufficient that there is any judgment, whether

rendered within this state, or in some other state. If the cause

of action arises for any tort or wrong to real or personal property,

or any other cause of action of that nature, no attachment can

issue. The sections which have been cited specify all the cases

in which any act of the defendant in relation to either his person

or his property will authorize a long attachment. And they also

specify all the demands upon which an attachment may in any

case be issued. There need, therefore, be no difficulty as to what

acts, or what demands are necessary to exist before this process

is authorized.

SECTION III.

AFFIDAVITS.

The chief difficulty which has been found to exist in practice,

as to issuing an attachment, has been that in relation to the suf-

ficiency of the affidavits on which the process was issued. This

branch of the subject, therefore, requires a very careful considerar

tlon so as to aid in the attainment of a knowledge of the correct

practice. In the first place, resort should be had to the statutes

themselves for directions ; and, afterwards, the adjudged cases

should be examined so as to know what construction the courts

have determined to be correct; and also to ascertain in what
manner the facts of the case must be stated in the preliminary

affidavit. The section of the Eevised Statutes, in relation to the

affidavit, originally read as follows :
" Such application shall be

in writing, and shall be accompanied by the affidavit of the cre-

ditor, or of his agent, in which shall be specified, as near as may
be, the sum in which the debtor is indebted over and above all

discounts to the person in whose behalf application is made, and

the grounds upon which the application is founded; and the

facts and circumstances to establish such grounds, shall also be
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verified by the affidavits of two disinterested witnesses ; and it

shall be the duty of the justice, on being requested so to do, to

issue his subpoena, to compel the attendance of any witness forth-

with, to make such affidavit." This section was modified by the

non-imprisonment act, which repealed that portion of it which
requires the affidavits of two disinterested witnesses. And the

affidavit of the plaintiff alone, or that of some other person in

his behalf, is now sufficient, as will be seen from the section of

the statute next to be cited. The following section was enacted

as a part' of the non-imprisonment act, which gave an attach-

ment for the disposition of the defendant's property as has been
stated. It reads as follows

:

"Before any attachment shall issue in such case, or in the cases

provided for in article second, title fourth, chapter second, part

third of the Eevised Statutes, the plaintiff shall, by his own affi-

davit, or that of some other person or persons, prove to the

satisfaction of the justice the facts and circumstances to entitle

him to the same, and that he has such a claim as is specified in the

last preceding section against the defendant, over and above all

discounts which the defendant may have against him, specifying,

as near as may be, the amount of such claim or the balance

thereof; and such plaintiff, or soine one in his behalf, shall also

execute, in the cases provided for by this act, a bond in the

penalty of at least one hundred dollars, with such sureties and
upon such condition as is required in section twdnty-ninth of said

article; and so much of said article as requires any other or

different proof for the isuing of an attachment, than that required

by this section, is hereby repealed." Laws 1831, ch. 300, § 35

;

Vol. I, 75, >§ 217. The statute as amended will be found, Yol. I,

41, §26.
The non-imprisonment act also expressly adopted the existing

provisions of the Eevised Statutes, in relation to attachments, in

this language: "All the provisions of said title fourth, not

hereby expressly repealed, and not inconsistent with the provi-

sions of this act, are hereby declared to be in full force, and to

apply to the provisions of this act, so far as the same relate

to proceedings in courts before justices of the peace." Laws 1836,

ch. 300, § 43; Vol. I, 77, § 224. The practical effect of this

section is, to require the same construction to be put upon
the sections of both acts (the Eevised Statutes, and the non-

imprisonment act), as though they had both been enacted at the

same time. And it was by virtue of this section that the courts

held, that an affidavit and bond were both necessary before a

short attachment could issue even against a non-resident defend-

ant. Taylor v. Heath, 4 Denio, 592 ; Bennett v. Brown, 4 Oomst.,

254; Bennetts. Brown, 6 B. P. Smith, 99; 8. C. again, 31 Barb.,

158. The courts having thus held that an affidavit and bond

are necessary to authorize a short attachment, it would seem to

be an irresistible conclusion that the affidavit should be required

to show the same facts in all cases whether the attachment is a
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long or a short one. This question, however, will be discussed

under the title. Short Attachment. It will now be proper to dis-

cuss minutely and in detail, what facts should appear in the

afladavit, and in what manner they would be stated.

Must be affidavit in all cases.] There must be an affidavit in all

cases, to authorize the issuing of an attachment. There is no

exception to this rule, whether the attachment is a long or a short

one. It must also be in writing; for no verbal sworn statement

will be sufficient, however fully the witness may state the facts,

because the proof required by the statute is by affidavit. Nor,

will it be sufficient, that a part of the facts are stated in an aflS-

davit, and the remainder of them are verbal statements, whether

sworn to or otherwise, if they are not taken down in writing.

Comfort V. Gillespie, 13 Wend., 404. This rule is a wise one, and
it is invariably enforced by the courts.

When the evidence upon which an attachment issues, is in

writing, and filed with the justice* the interests of all parties will

be subserved; for the justice will be able to show definitely what
evidence he proceeded upon ; the plaintiff will show on the face

of the papers the grounds of his claim, and the facts and circum-

stances upon which he relies to sustain his attachment ; and the

defendant will be able to know precisely all the evidence that

exists to authorize this process against him. These matters would
all be left in uncertainty, if verbal evidence alone, or in conjunc-

tion with affidavits, was sufficient.

The affidavits should in all cases be filed by the justice, and
retained by him, as a part of the proceedings in the cause. They
may be important evidence for him if he is sued for issuing the

attachment, or they may be necessary for the purpose of being

copied if he is required to make a return on an appeal. McCoy v.

Hyde, 8 Oow., 70. It is not any part of the legal duties of a

justice to draw the affidavits for parties. But it is the common
practice for them to do so, from the very nature of the case. If

the plaintiff is not a lawyer, he could not prepare affidavits

which would be sufficient, and the justice therefore finds it neces-

sary to do it himself. And even then, with all his care, the

affidavits are but too frequently found defective. Formerly no
compensation was given by law to justices for drawing affidavits.

But the law has been changed in that respect.

It is now provided by statute, that the justice may charge five

cents a folio for drawing affidavits, applications and notices,

where they are required by any law. Laws 1860, ch. 493, '^ 1

;

Vol. I, 63, <§ 150. A folio is one hundred words, and every figure

which is necessarily used as a word is counted. The law requires

applications and affidavits for attachments to be in writing, so

that the justice may charge five cents a folio for drawing these

papers, and the fees so paid to the justice will be a part of the

taxable costs, to be entered in the judgment in favor of

the plaintiff.

Affidavits are not to be entitled.] There is no action pending
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before the issuing of process to commence it; and, therefore,

there is no action in which to entitle the affidavits. For this

reason, affidavits in attachment actions should never be entitled.

The title of an action includes the name of the court, the
names of the parties, and usually the name of the justice before
whom the action is pending. Thus

:

.rUSTICE'S COURT.
James Smith /

agt \ Before Jomr Fkothingham, Esq.
George White. \

After an action is commenced, it is usual to entitle all the sub
sequent papers in the action.

Affidavit, when to he made.] This question will generally be
settled before an action is commenced. But there may be more
than usual importance attached to this question in relation to

attachments. In no case is it proper to commence an action
before a cause of action exists. And on the other hand, no
action should be commenced by attachment, if the claim is clearly

barred by the statute of limitations. In ordinary cases, if the
action fails, the penalty imposed on the plaintiff is the payment
of the costs. But in an attachment case the plaintiff must give
a bond to pay all such damages and costs as the defendant may
sustain by reason of issuing such attachment, if the plaintiff

fails to recover judgment thereon.

It will not be necessary to observe that the affidavits should
be made within a reasonable period of time before they are used,

because, in nearly all cases, they are made in so great haste, at

the moment ' they are wanted, that they are defective from the

want of care in their preparation.

Affidavit, Jiow often used.'] An affidavit which has been once used
for the purpose for which it was designed, cannot be again used as

the foundation of a new action or proceeding. As where pro-

ceedings are taken, and a verdict is found for the tenant, under
the statute authorizing a summary proceeding by a landlord to

oust his tenant, the original affidavit cannot be used as the

foundation of a new proceeding under that act. And where it

was so used, and the tenant turned out of possession, it was held,

that the proceedings were coram non judice, and void, and that

trespass lay against both the landlord and the judge. McCoy v.

Hyde, 8 Oow., 68; and see Cutler y. Biggs, 2 Hill, 409; Belden

v. Bevoe, 12 Wend., 223; EoUnson v. Sinclair, 1 How. Pr., 106;

Oolegate v. Marsh, 2 How. Pr., 137.

In one case, where a plaintiff applied to a justice for an attach-

ment, and the affidavit made by him was insufficient, but the

justice took into consideration an other affidavit made at the same
time, by an other person, and for the purpose of obtaining an

attachment against the same defendant, in favor of this third

party as plaintiff, and that affidavit was before the justice at the

same time that both applications were made and the attachments

Wait II—] 7
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issued, it was held, that the attachment first mentioned was

regular. Colver v. Tan Valen, 6 How. Pr., 102. Two reasons were

assigned by the court in that case for sustaining the attachment;

one of them was that the defendant appeared and moved to

quash the attachments, but not for this ground. In such cases

the rule is familiar that the defect would be waived. The other

reasou assigned was, that the same affidavit might apply to both

actions. In that view it might be said that the affidavit was
not twice used, but that it was once used in relation to two

different actions, which is frequently done in courts of record.

And the affidavit of the third person was entirely legal and

proper, because the statute expressly authorizes it.

Where to le made-l An affidavit ought to be made before a

justice within the county in which he resides. See ante, 5, 6, Juris-

diction, where exercised. The affidavit is almost invariably made
before the justice who issues the attachment. But there is noth-

ing in the statute which forbids the use of affidavits that have
been made before some other justice of the same county. And it

may, in some cases be very convenient to use such affidavits.

For instance, there may be some person at a distance from the

justice who issues the attachment, and whose affidavit might be
important, and it could also be most conveniently taken before

such other justice. 'So objection is perceived to the use of such

an affidavit, nor to the use of such an affidavit in any case, simply

because it was made before an other justice. The place where an
affidavit is made may also be material, when it is made before

the justice who issues the attachment, not merely because of the

place of making it, but because the justice who takes it has no
jurisdiction of the person of the defendant. When both parties

are residents of the county, the right to sue in some towns is for-

bidden in certain specified cases. See title Actions, where brought,

ante, 52. But when the defendant has absconded from his resi-

dence, then the action may be brought in any town in which such

defendant or his property may be. This class of cases is pecu-

liarly one for which an attachment is an appropriate remedy.
Nature ofplaintiff's demand.] One man may have a clear right

of action against an other, and yet he may not have any grounds
for obtaining an attachment, even when the conduct of the defend-

ant is fraudulent as to his property or his person.
The only demands upon which an attachment can be legally

issued, are such as arise upon contract, express or implied, or

upon judgment. So that all actions which are founded upon torts

or wrongs of whatever nature, not connected with contract, would
not authorize an attachment.
The principal thing to be attended to, if the claim is one for

which an attachment may issue, is to state such facts as prove it

fully and clearly in the affidavits. And therefore, if the claim
arose upon contract, express or implied, that fact should be plainly

and distinctly stated. It need not be stated whether the demand
is liquidated or unliquidated, nor whether the contract is express
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or implied. 'Sot need the affidavit state that the demand is for
the recovery of damages for the breach of any contract, express
or implied, although that is one of the class of demands upon
which an attachment may be issued. It is sufficient to allege
directly and positively in the affidavits, that the demand arose
upon contract.

If the plaintiff's demand is founded upon a judgment, the
affidavit should state that fact plainly and positively. There is

a difference in one respect between the language of the Revised
Statutes and that of the non-imprisonment act in relation to
judgments. The Eevised Statutes provide that an attachment
may issue in the class of cases which it specifies, if the demand
is upon a judgment rendered within this state. And therefore,
in cases under the Eevised Statutes, it would be proper that the
affidavit should allege that the judgment was rendered within
this state, though this is not indispensable, and its omission
would not be error. The non-imprisonment act does not limit

the demand to a judgment rendered within this state. The lan-

guage is, "upon any judgment for one hundred dollars or less."

And therefore, if the attachment is obtained under this act, it

will be sufficient to state that the demand arose upon judgment,
without stating where it was rendered. When the plaintiff's

demand is founded upon a judgment, it will not make any
difference what the nature of the claim was for which the judg-
ment was obtained. If the original cause of action was for a
tort or wrong, but it is reduced to a judgment, such judgment will

then be as valid a demand upon which to apply for an attachment,
as though the judgment had been rendered upon a promissory
note, or any other claim upon contract.

There is one other consideration in relation to judgments
which ought not to be overlooked. The Code was enacted since

either or both of the statutes cited. And I have not found any
case which decides any thing in relation to its effect upon attach-

ment cases. The Code, >§ 71, Vol. I, 12, provides: "No action

shall be brought upon a judgment rendered in any court of this

state, except a court of a justice of the peace, between the

same parties, without leave of the court for good cause shown,
on notice to the adverse party; and no action on a judgment
rendered by a, justice of the peace, shall be brought in the same
county within five years after its rendition, except in case of his

death, resignation, incapacity to act, or removal from the county,
or that the process was not personally served on the defendant, or

on. all the defendants, or in case of the death of some of the

parties, or where the docket or record of such judgment is or

shall have been lost or destroyed."

It is very clear that the proceeding by attachment is an action.

And the language of the Code is, that no action shall be brought,

&c., within five years from the rendition of the judgment, unless

in the cases excepted. If this section of the Code is held to be
applicable to actions in attachment cases, no great harm will
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result from such a construction. For the object of an attachment

is, to secure the property of the defendant so that it may be sold

on an execution. And where the party has a judgment on which

an execution can be issued, there is no such need of an attach-

ment. By subdivision twelve, of section sixty-four of the Code,

it is provided that an execution may be issued on a justice's jndg-

.

ment at any time within five years after the rendition thereof. The
true construction of § 71 clearly is, that it applies to actions by
attachment as much as to actions by summons. And the important

question then arises, how does this, section affect the statement

of facts in an affidavit for an attachment? Should the affidavit

which states that the demand upon which an attachment is

demanded arose upon judgment, also state that the judgment was
not rendered within five years before the application ? I think not.

It will be sufficient to state now, as it has heretofore been suffi-

cient to state, that the demand arose upon judgment. And if an
action is commenced by attachment upon a judgment in the cases

forbidden by the seventy-first section of the Code, the plaintiff

will fail in his action. And the defendant will have his remedy
as in other cases in which such a plaintiff" fails in an attachment
action.

The statute of limitations is a valid defense to an action upon a

judgment, if legally pleaded as a defense and proved in evidence

by the defendant. But it was never considered necessary to

state in an affidavit for an attachment that an action upon the

judgment was not barred by the statute of limitations. So of

this section of the Code in relation to actions upon judgments.
It may be important for a plaintiff to consider whether it will be
safe to take an attachment upon a judgment within five years

after its rendition, since he may fail at the trial. Yet, if he con-

cludes to take it, it will not be necessary to state in his affidavit

any thing in relation to the time when it was rendered. Besides
this, there is no part of the statutes which authorize attachments,
that requires as a part of the proof any evidence as to the time
when the judgment was rendered, or whether it is not barred by
the statute of limitations. And again, in actions upon contracts,

express or implied, it has never been held that there is any neces-

sity for alleging that the plaintiff's demand is not barred by the

statute of limitations, nor of alleging that it is due at the time
when the attachment is obtained. That is a matterof evidence
at the trial ; and if the plaintiff has no legal case, he must fail

in the action and pay the defendant the damages and costs re-

quired by law. The same rule is equally applicable to an action

by attachment upon a judgment.
It is enough in all cases, to allege in the affidavit that the

cause of action, or the demand of the plaintiff, arose upon a

judgment which is all that is required upon that point.

Demand must le due from defendant personally.'] The statute

requires, not merely that the demand shall arise upon contract

or judgment, but that the defendant must owe the debt in his
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individual character as a debt of his own. And therefore, if the
claim or demand is one which is made against the defendant in

a representative capacity, such as an executor, administrator,
trustee of an other person, and the like cases, no attachment
can be issued against him. There are, howe\er, many cases in

which a person is acting in a representative capacity, in which
he voluntarily makes an agreement by which he assumes a per-
sonal liaMlity, and, in such cases, he would be as liable to be
proceeded against by attachment, as though the original demand
had been one for which he was personally liable. There are some
cases, too, in which the law imposes a personal liability of the
party, even though he acts in an oflficial or representative char-

acter, and in such cases an attachment may issue if the other
necessary facts are proved. But it will be best to be very careful

how an attachment Is issued if the demand is not clearly one for

which the defendant is personally liable.

There are frequently demands which are due from the defend-

ant personally, and the person to whom they are due, assigns or

sells them to an other person. In such cases, the person to whom
the demand is assigned, &c., may have an attachment as well as

though the demand had been originally due to him from the
defendant.

Joint liabilities of defendants.] There are many cases in which
the defendants are jointly indebted to the plaintiff, upon demands
which are personally due from them. Partners are liable jointly

for the debts of the partnership, unless there is some agreement
to the contrary.

There are also many demands, such as bonds and promissory
notes, on which the parties are jointly liable. So of a judgment
where all the defendants are jointly liable to pay it. In all such
cases in which the liability of the defendants is joint, and not
joint and several, an attachment may be issued and levied upon
the joint property of the defendants, or upon the separate pro-

perty of any one or more of the defendants upon whom the

attachment is personally served, or upon whose property a levy

can be made.
But in all such cases of proceedings by attachment against

joint debtors, the attachment must issue in form against all the

debtors. And the statute then permits a joint judgment to be
taken against all the debtors, if any one of them is personally

served with process. And since each of the debtors is liable for

the whole debt, the separate property of any one of them may be

sold on execution, or attached to pay the whole debt. If the

attachment is not taken out in form against all the joint debtors,

even when it is known that a service cannot be made on some of

them, the defendant who is sued, by a personal service of process,

may plead in abatement the non-joinder of the other defendants

in the action. And this would be a valid defense to an action

thus commenced. Bat if the attachment is issued against all the

defendants in such ^ case, no such answer wiU be available, even
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if but a single defendant is personally served with process, or if

bis property alone is taken; for the statute authorizes a joint

judgment against all the defendants in such a case. As to tbe

further proceedings against joint debtors, see the title Joint

Debtors. If the debt is due from the defendants jointly and

severally, the plaintiff may proceed by attachment against any

one or more of them, or against "them all at his option. And if

he chooses to proceed against any one of them alone, an answer

in abatement that the other debtors were not joined in the action

would be of no avail, because the plaintiff is not compelled to

join them. And therefore, such an answer is no defense to the

action.

Demands against corporations.'] It is sometimes said that an
attachment cannot be issued by a justice of the peace against a

corporati(m. But it is difficult to see how this remark can be

correct. A justice has jurisdiction of actions against corpora-

tions when they are commenced by summons. And the proceed-

ings are in all respects similar to those in actions against natural

persons, except that the process must be served on some proper

officer of the corporation. The state constitution declares that,

"All corporations shall have the right to sue and shall be subject

to be sued in all courts, in lilce cases as natural persons." Const.

1846, art. 8, >§ 3.

One of the cases in which a natural person may be sued is,

when he is indebted on contract or judgment, and he is about

to dispose of his property for the purpose of defrauding his

creditors. If a corporation is indebted in like manner, and its

agents are fraudulently disposing of the corporate property, it is

difficult to see auy good reason why an attachment may not be

issued. The rights of the plaintiff require it as much as in the

case of a natural person who is doing similar acts. I have not

been able to find any adjudged case upon this point, and these

suggestions are thrown out as my own views upon the question.

The language of the constitution is, in "liJce cases," &c. And it

appears to me that the real intention was, that it should also be

in like manner, since it would be difficult to permit one to sue a

corporation in a like case that a natural person may be sued by

attachment, if the corporation could not also be proceeded

against by attachment as a natural person may be.

Fictitious names of defendant^ In a summons or warrant the

defendant may be sued by a fictitious name, if the real name of

the defendant is not known. Laws 1830, ch. 320, § 37; Vol. I, 74,

§ 207. But this statute does not extend to attachments, and no
such action can be legally commenced against a defendant by a

fictitious name. See ante, 45 ; and see also McGabe v. Doe, 2 E.

D. Smith, 64; Davenport v. Doady, 3 Abb., 409.

Amount of demand.'] The statute expressly limits the amount
of the demand to two hundred dollars. And therefore, if an
attachment is issued, or if a judgment is rendered for more than

that amount, the judgment will be erroneous, if it is not entirely
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void. In one case it was held to be entirely void. Mattison v.

BauGus, Hill & Denio, 321. The amount for which the attach-

ment issued in that case was $105.87. The court said :
" A justice

has no power to issue an attachment for any sum exceeding one
hundred dollars. If he can do so for one hundred and five dollars,

he can for iive thousand." If the plaintiff's demand exceeds two
hundred dollars, he may remit the excess and claim but two hun-
dred dollars in aflS.davits and application, and take judgment for

that amount. This would be entirely legal. Vol. I, 56, >§ 116.

Affidavits, by whom made.'] The Eevised Statutes formerly
required that the facts and circumstances which constitute the

plaintiff's grounds for an attachment, should be verified by the
afQdavits of two disinterested witnesses. 2 E. S., 230, § 28, 1st ed.

This provision was repealed by the thirty-fifth section of the non-
imprisonment act. Laws of 1831, ch. 300, § 35; Vol. I, 75, '^ 217.

And that section now provides, that, "Before any attachment
shall issue in such case or in the cases pro sided for in article

second, title fourth, chapter second, part third of the Eevised
Statutes, the plaintiff shall, by his own affidavit, or that of some
other person or persons, prove to the satisfaction of the justice," &c.
And therefore, as the law now stands, it will be suificient if the

affidavit is made by the plaintiff alone, or if it is made by any
other person or persons, or if it is made by the plaintiff with
any other persons. There is no necessity now that the affidavit

shall be made by the plaintiff or his agent, as was formerly required

by the Eevised Statutes, whether the attachment is issued under
the Eevised Statutes or under the non-imprisonment act. It will

be sufficient if proper legal affidavits are made by any person.

As we have already seen, Vol. 1, 41, § 26, it is the duty of the jus-

tice, on being requested to do so, to issue his subpoena to compel
the attendance of any witness forthwith, to make such affidavit.

Where the law requires an oflBcer to do such an act, it vests him
with all the power which is necessary to make the act effectual.

And in case the person subi)06naed should fail to appear before

the justice, in obedience to the command of the subpoena, the

justice would have the same power to attach or punish the wit-

ness that he has in any other case of disobedience to a supoena.

Form of Sulpana.

Fulton County, ss: To John Smith and George Perry, Greeting:
In the name of the People of the State of New York, you and each of you

are hereby commanded forthwith to appear personally before" me, the

undersigned, a justice of the peace of said county, at my office in the town

of Johnstown, in said county, to make an affidavit of all and singular those

things, which you or either of you mayknow touching an applitdtion made
to me by John Doe, for an attachment against the property of Richard

Roe, and of any facts and circumstances tending to establish the grounds

of said application. Given under my hand, this I'ith day ofNovember, 1864.

JOHN FROTHINGHAM,
Justice of the Peace.

When the person subpoenaed shall appear before the justice, it
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is his duty to state fully and fairly such facts as he knows, if they

are requested by the plaintiff to be stated in the affidavit ; and

it is also his duty to sign and swear to the affidavit if it truly

states the facts and circumstances which he knows. A refusal to

do so would subject him to the same liabilities that any other

refusal to testify as a' witness would do. And he would, perhaps,

be also liable to the plaintiff for any loss which he might suffer

in consequence of such refusal.

Should sliow that cause of action arose upon contract or judg-

ment.'] This question was fully discussed when treating of the

nature of the demands upon which an attachment might be

issued. Ante, 130 to 133.

Facts should shoiv a case affirmatively.] This rule is a most im-

portant one. And in every case the affidavit ought to show-

clearly and affirmatively every fact which is material to consti-

tute a case for issuing the attachment. What facts ought to

appear will be found fully discussed in the various portions of

this chapter.

Hearsay evidence not competent.] There is scarcely any single

cause of more frequent errors in attachment cases, than that

which relates to hearsay, rumors, information and belief All

such evidence is just as insufficient in these cases as it is on the

trial of a cause. Hearsay and common rumor do not constitute

a legal ground for summarily seizing any man's proijerty.

When a person states in an affidavit that some third person

told him that the defendant had done, or was about to do, some
fraudulent act, it is very plain that this is not that legal proof

which the statute intended should be made. If a third person

knows material facts, within his own personal knowledge, he

should be subpoenaed and required to state them in an affidavit.

It is true that such affidavits are generally made in great haste,

because a fraudulent debtor is seldom disposed to proclaim

openly what he has done, or what he intends to do. And a

creditor is, therefore, compelled to act promptly if he would
secure his debt. But the law does not accept any such excuses

as a substitute for that full and clear statement of the facts and

circumstances which ought to appear in the affidavits. If proper

care is exercised, there need be very few attachment judgments
reversed, or held to be entirely void. And if parties will not

take such care, they must be content to abide the consequences.

Should show amount of deht, or ialance, tScc] The statute ex

pressly requires that the affidavit shall specify, as near as maj
be, the amount of the plaintiff's claim, or the balance thereof,

over and above all discounts which the defendant may have

against him. Laws 1831, ch. 300, § 35; Vol. I, 75, § 217; Id., 41,

§ 26. When the demand of the plaintiff consists of items of an ac-

count, he can readily state the amount very nearly. So, if there

are items of account on both sides, the balance may generally be

easily stated. But the plaintiff is entitled to an attachment for

damages for the breach of a contract, express or imphed. And,
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in such eases, the amount which is due to the plaintiff, must, of
necessity, be uncertain until they are assessed at the trial. The
proper practice in such cases, will be for the plaintiff to state the
amount of his claim at such a sum as he believes to be justly his

due, not exceeding two hundred dollars.

Must not state facts on lelief.] It is very strange indeed how
frequently this rule is disregarded. It is an every day occurrence
for parties to state in their affidavits that they believe that the
defendant is about to leave the county, or that he is about to dis-

pose of his property and the like facts. ISTo man's belief is legal

evidence of the existence of a fact. And if the affidavit should
state every fact and circumstance which would be sufficient to
authorize the issuing of an attachment, if they were directly

and positively stated, the affidavit would still be held defective
and insufficient, if all the facts, or if any of the material ones,
are stated merely on belief. There are many cases in which the
affidavit states facts and circumstances enough to warrant the
issuing of an attachment, and yet the affidavits have been held
totally defective on the sole ground that the facts were stated
merely on belief. The following case will illustrate this: The
plaintiff stated in his affidavit that the defendant was indebted to
him upon contract in the sum of six dollars, as near as he could
calculate, over and above all discounts, and that the attachment
was applied for on the ground that the defendant had fled from
the county of Jefferson into the county of Lewis, as the deponent
believed, to defraud his creditors, that the facts and circumstances
upon which such belief was predicated were that said Dewey had
that day fled from said county of Jefferson, where he last resided,

in a secret and clandestine manner as the deponent believed.

The supreme court said: "That the defendant had fled from
Jefferson to Lewis, was stated in the affidavit of the plaintiff as

a mere matter of ielief; he did not profess to have any know-
ledge on the subject, nor even to have been so informed. As I

read the affidavit, every thing therein stated is on belief, and not
as a matter of fact within the knowledge or information of the

plaintiff. This was not enough to authorize an attachment." Dewey
V. Greene, 4 Denio, 94, 95 ; see also Camp v. Tibbetts, 2 E. D.
Smith, 20.

In an other case, the plaintiff's affidavit stated that he ielieved

that the defendant had departed from the county with intent to

avoid his creditors, or to avoid the service of any process, and
from reports and information, he helieved that he kept out of the

county to avoid paying his debts. Two other parties made affi-

davits which stated similar facts, but they were stated on lelief,

or on information of third persons. These affidavits were held
to be totally defective, and the judgment of the justice was
reversed. Tallman v. Bigelow, 10 Wend., 420. There is one fact

which may be stated upon helief, and that is as to the intent of

the debtor. No man can know the actual intent of an other,

except in so far as the intent may be inferred from his acts.

Wait n—18
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And, for this reason, the law permits the plaintiff to swear to his

belief as to the intent of the debtor, if he states positively the

facts and circumstances upon which that belief is founded.

JoMson V. Moss, 20 Wend., 145 ; Fulton v. Heaton, 1 Barb., 552.

A statement of facts and circumstances from the information of

third persons is insufficient, as has just been seen. But, when the

information is given by the defendant himself, such facts may be

properly stated in the affidavit, upon the principle that the admis-

sions of a party are evidence against him. And therefore, if the

defendant has said any thing in relation to his intention of leaving

the county, or as to his keeping concealed, or as to disposing of

his property, or any other facts which will authorize an attach-

ment ; such statements are proper evidence, if they are stated in

the affidavits of the persons who heard the debtor make them.

Facts not to he stated iy way of recital.'] The facts and circum-

stances ought to be stated positively and directly, and not by

way of recital. For instance, an affidavit was made for the pur-

pose of removing a tenant in summary proceedings, and the

affidavit commenced thus: "City and county of itfew York, ss.

Patrick Henry, agent for Peter Goelet, being duly sworn, doth

depose and say, &c."
This affidavit was held to be defective because it did not show

that Henry was the agent of Goelet. The Supreme Court said:

" Although Henry, in his affidavit, describes himself as agent for

Goelet, he does not swear that he was such agent." Cunningham
V. Goelet, 4 Denio, 71, 72. The affidavit should show that the

party was sworn, and then proceed to state in plain and direct

statements all the material facts which are required to be stated.

Satisfactory to the justice^ The expression in the statute, that

the party shall prove the facts and circumstances, &c., to the

satisfaction of the justice, is sometimes misconstrued. Some
persons have supposed that it was sufficient, if they could satisfy

the justice that an attachment ought to be issued, without any
reference to the character of the evidence which should satisfy

him. It is very obvious that such a construction is erroneous.

For, the safeguards which the law intended to throw around the

rights of the defendant, would be utterly useless in such a case.

It was the intention of the law, and it is the true construction

of this statute, that such facts and circumstances should be stated

as are legally sufficient to satisfy the mind of the justice when
he is acting judicially in weighing the evidence. Mott v. Law-
rence, 9 Abb., 196 ; Stewa/rt v. Brown, 16 Barb., 367 ; Frost v.

Willard, 9 Barb., 440. When all the facts are stated, the justice

is to examine and compare them, and then determine whether
they are sufficient to prove that the defendant has done the

fraudulent acts which are charged. When the facts are thus

stated, a court of review can examine the decision of the justice

so as to see whether there was sufficient legal evidence to author-

ize him to issue the attachment; and, if there was not, to

reverse his judgment. Any other rule would leave it entirely
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to the arbitrary discretion of a justice, whether to issue an attach-
ment, even upon the most frivolous pretense of evidence. For,
if the construction were to be, that it is enough to satisfy the
justice, then the fact of issuing the attachment would be con-
clusive evidence that he was satisfied, or he would not have
issued the process. And, upon the' construction that nothing
more is required than to satisfy the justice, a court of review
would be precluded from reviewing the decision at all upon the
question whether he was satisfied. But it will not be enough
even if there are facts enough to satisfy the justice. The law
requires in addition to that, that the facts shall be stated in the
aflidavit. The justice cannot act upon his own knowledge, even
though he may know ever so well that an attachment ought to
be issued. Moneij v. ToUas, 12 Johns., 422. The court said, in
that case: "The justice had no right to dispense with the oath,
under pretense that he was satisfied of the fact without oath."
And he has no right to dispense with an affidavit now, nor to act
upou an aifidavit which does not state facts and circumstances
suflScient for him to draw a judicial conclusion that a proper case
is made.
A constable's return to an execution which was issued against

the person of the defendant, that he could not find the defendant
in the county, is not sufficient evidence that the defendant keeps
concealed with intent to defraud his creditors. Yosburgli v. Welch,
11 Johns., 175. The return of the oflGicer would be legal evidence
in the action in which it was issued, but it was no evidence what-
ever in the action for obtaining an attachment. And the justice

had no right to be satisfied by such evidence. The return was
not an affidavit, and whether the defendant had left the county
fi-audulently or not was not proved, even if the justice was satis-

fied of the truth of that fact, by the return on the execution. It

is not necessary that the facts stated in the affidavit should
establish conclusively that the defendant h*s done acts which
authorize the issuing of an attachment. If the facts proved are

such, that they are fairly susceptible of such a legal construction
as will make a case for the process, that will be sufficien t. And
this is so, notwithstanding the fact, that a court of review would
have drawn a diflferent conclusion had the question been origin-

ally submitted to it for decision.

The reason of this rule is, that where a question is properly
before a justice for his decision, upon legal evidence which is

susceptible of the construction which he gives it, that is conclu-

sive. And it is as much so upon a jurisdictional question as

upon any other. Parker v. Eaton, 25 Barb., 122; Sheldon v.

Wright, 1 Seld., 497. The next question will be, when such facts

are presented as will be sufficient to authorize a justice to make
a decision which is conclusive upon the question, or in other

words, what facts must be stated to be sufficient.

Facts and circumstances must he stated.'] No part of the

statutes relating to attachments has been more frequently and
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more generally misconstrued than that just mentioned. And the

difficulty seems to have arisen from an entire misapprehension

as to what the statute requires. The true meaning of the statute

is, that the affidavits shall state the grounds upon which an

attachment is asked, and, in addition, that the facts and circum-

stances shall be stated which prove that those grounds exist.

The statute prescribes what acts furnish sufficient grounds for

an attachment. Such, for instance, as fraudulently disposing of

the property of the debtor. But it will not be sufficient to state

merely the grounds upon which the process is demanded. The
statute also requires that the facts and circumstances shall be

stated as the evidence upon which the justice is to decide judicially

whether those grounds are -proved to exist from the evidence laid

before him in tl;ie affidavits. This view of the matter will show
why affidavits are insufficient, though they state positively, in the

very language of the statute, that the defendant is about to dispose

of his property with intent to defraud his creditors. Such affi-

davits would show clearly enough the grounds upon which an

attachment was sought ; but they would be fatally defective if

they did not also contain other sufficient facts and circumstances

to prove the existence of those grounds. In one case the affi-

davit read thus : "I know that John A. Brown has disposed of

his property, for the purpose of defrauding his creditors. And
this deponent further says, that the wife of said Brown told this

deponent that said Brown had disposed of his property and left

said county, for the purpose of defrauding his creditors."' An
attachment was issued upon this proof, and a judgment rendered

for the plaintiff.

The supreme court reversed the judgment, and Ajllen, J., said:

' The affidavit of the plaintiff does not show any fact or circum-

stance in support of the grounds ; nor is it pretended that it does.

But it is contended that the affidavit of Van Vrauken is sufficient

for that purpose. He swears positively, as a fact within his own
knowledge, that the defendant has disposed of his property for

the purpose of defrauding his creditors ; that is, he swears to the

law, without disclosing a single fact or circumstance to show
whether such intent is to be inferred or not. A man may dispose

of his property, and dispose of it honestly, for the purpose of

paying his debts or supporting his family, and the law will so

infer, unless facts and circumstances are shown going to prove

that he makes such disposition with a fraudulent intent. The
witness is not to judge, himself, of such intent, but is to disclose

the facts to the justice, who is to be satisfied, judicially, and upon
legal proof." Stewart v. Brown, 16 Barb., 367, 368, 369 ; see also

Frost V. Willard, 9 Barb., 440.

There are other cases in which the party makes a statement of

facts, though not such as will warrant the issuing of an attach-

ment. The grounds of the application were, that the defendants

were about to depart from the city and county where they last

resided, with intent to defraud their creditors, and that they had
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disposed of their property with the like intent. The only facts

sworn to on the application to sustain these charges were, that

the defendants had sold out their stock, closed their store, de-

clared to their landlord their intention to leave the state, and
avowed a design to go to California. On this proof an attach-

ment was issued, and on the return day the plaintiff proved his

case and had judgment, which was reversed. The court said

:

" In this case there was no evidence whatever laid before the

justice of any intent to defraud, except that the defendant, Lydia
Harker, had sold her property at auction, and was about to

remove. There was nothing in this to warrant the inference of

fraud or fraudulent intent." Taylor v. Harker, 1 E. D. Smith,

391, 392. This case was not decided solely upon the above
ground. In an other case, Mott v. Lawrence, 9 Abb., 196, the

grounds alleged were, that the defendant was about removing
aU his property out of the city and county of New York, with the

intent to defraud his creditors.

The only facts sworn to in the affidavit to prove that intent

were, that the defendant closed up his place of bufiiuess on the

21st of October, 1858, and immediately commenced packing up
his goods, and continued packing them up until midnight, ready

to be removed ; that his store was closed in the morning of the

following day, before the attachment issued, and that on the pre-

ceding day, tlie twentieth, he removed his family, without inform-

ing the deponent or his family, who resided in the same building

over the store. This proof was held to be insufficient, and the

judgment reversed. The court said: " This case affords a good
illustration of the necessity of requiring a strict compliance with

the statute to prevent an abuse of this process, for the defendant,

upon the return of the attachment, offered an affidavit which

the justice could not receive, to show that three or four days

before the attachment issued, he had rented a store and dwelling

house in an other part of the city, and that he had removed the

most of his goods to the store, where they were seized upon
the attachment. As the whole proceeding is ex parte, and the

defendant cannot move to discharge the attachment upon coun-

ter proof, the affidavit must disclose facts from which the legal

and logical conclusion would be, that the defendant nsjeant to

remove property from the county with the fraudulent intent

specified by the statute, and the existence of any such intent, or

of a design to remove any property from the county, is not a

necessary or presumable legal conclusion from men being engaged
in packing up the goods of his store, having the previous day

removed his family, which is in substance all that appears by the

affidavit. The affidavit, in accordance with the ruling in numer-

ous cases, was wholly insufficient."

In an other case, Miller v. BrinTierhoof, 4 Denio, 118, the

appUcation was on the ground that the defendants had assigned

and disposed of their property, and were about to remove their

property from the county, with intent to defraud their creditors
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The facts and circuiw stances to prove that intent were stated

thus : " And this deponent further saith, that the said James L
Brinkerhoof and Israel S. Hoyt (the defendants in the attachment

snit) made an assignment of some of their property last spring

to L. P. Hand, of Albany ; and that said Brinkerhoof and Hoyt

told this deponent that they had made an other assignment to the

same man last week ; and also that the said Hand, or his agent,

was going to remove some of the property out of the county on

the 11th instant; and also that they said they had no property,

and could pay no debts." This affidavit was held defective, and

the attachment proceedings and judgment thereon utterly void,

so that the plaintiff was liable in trespass for taking the property

of the defendants by virtue of it. The court said, of this affida-

vit :
" It is entirely silent as to the most material fact— the intent

to defraud creditors. That the applicant for the attachment had

a debt arising upon contract, was sufficiently proved ; but the

only 'facts and circumstances' set forth as a ground for issuing

the process are, that the debtors had made two assignments of

their property ; and that the assignee was about to remove a part

of the property from the county. To which it was added, that

the debtors said that they had no property, and could pay no

debts. There is no fact or circumstance to show, nor is there

even the intimation of a belief, that the debtors had assigned the

property, or were about to remove it from the county, with intent

to defraud their creditors. Stat. 1831, p. 404, §§ 34, 35. The

affidavit was bad within all the cases ; and the proceedings

founded upon it were void, as well as erroneous." In support

of the attachment in the preceding case, it was said that there

was some proof for the justice to act upon, and that, therefore,

the decision of the justice was conclusive.

The court conceded the existence of such a rule, but thCT said

that this would not help out the case, for although the afSdavit

was sufficient in some particulars, it was totally defective in others.

And then followed the remarks above quoted. This case shows

that a single defect in a material point will be fatal to the vahdity

of the affidavit, if the defect consists in a total absence of evidence

upon that point. The affidavit should distinctly allege the

intent to defraud creditors. If this is not done, the main ground

for an attachment will be wanting. It will not do to omit that

allegation, and then leave the justice to infer the intent from

the facts and circumstances, because the law requires that both the

intent and the facts and circumstances shall be stated. Comr

fort V. Gillespie, 13 Wend., 404 ; Miller v. BrinTcerlioof, 4 Denio,

118, 119. In an other case, Colver v. Van Valen, 6 How. Pr., 102,

the affidavit read thus: "That the application is made on the

ground that the defendant has departed from the county with

intent to defraud his creditors ; and further, that the said James
Van Valen has failed in business and stopped payinent to his

creditors. That a large portion of his property is under execution

and has been assigned away, and that the said James has a large
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quantity of personal property concealed in a house or outbuildings

of Lewis Bogardus, liable to be taken on execution, and further

deponent says not." The supreme court said of this affidavit

:

"I think this affidavit is not sufficient according to the decisions

in 4 Denio, 120, and 1 Barb., 554. The plaintiff should have
added his belief that the acts set forth in the affidavit, were done
by the defendant with intent to defraud his creditors. Belief of
fraudulent intent standing alone is not sufficient. But I think
the requisite facts and circumstances are here stated, had the
plaintiff's belief been superadded."

The cases of Colver v. Tan Yalen, 6 How., 102 ; and Miller v.

Brinkerhoof, 4 Denio, 118, which have been cited, seem to require

that the grounds on which the attachment is asked shall be stated

;

that the facts and circumstances which prove such grounds shall

be stated ; and, in addition to that, that the affidavit shall state

upon belief, or otherwise, that the acts specified as facts were
done with an intent to defraud creditors. It will be prudent
therefore, to state the facts in that manner when drawing affida-

vits. It seems to me, however, that, when the plaintiff states the
grounds on which he demands an attachment, and then proves
the truth of those grounds by proper facts and circumstances, he
has complied with all the requirements of the statute.

In Bosmfield v. Howard, 15 Barb., 546, the affidavits alleged
that the defendant was about to dispose of his property with
intent to defraud his creditors, and the affidavits stated the fol-

lowing facts as evidence of that intent, viz., that the defendant
left the county of Chemung two months before, and went to the
province of Upper Canada, with intent to remain there, and had
taken with him some portion of his personal property ; that he
had no family, and but little property ; that he was offering his

property in Chemung county for sale ; and that he told plaintiff

that he would be damned glad if he ever got his pay of him ; that
no civil process could be served on him because he kept out of

the state, and he refused to pay any thing on the plaintiff's debt.

And the court upon this said :
" To my mind, the above facts prove

a strong case of intent to dispose of property to defraud creditors.

And at all events, there was some evidence for the justice to act

on, and the proceedings ought not to be reversed for the insuffi-

ciency of proof in this respect." It will be noticed that in this

case the grounds on which the attachment was asked were stated,

and then the facts and circumstances were given which proved
the grounds that were alleged. The affidavit of the plaintiff did

not a second time repeat his belief, or a statement that the facts

&c., were done, with the intent to defraud creditors, and yet it

was held sufficient. The intent to defraud creditors was, how-
ever, once distinctly alleged as the grounds for attachment.

In Fulton v. Heaton, 1 Barb., 552, the plaintiff's affidavit stated

that the defendant was indebted to him in the sum of sixteen

dollars, arising on contract, over and above all discounts ; that

he had often demanded the pay of Heaton, and he had refused
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to pay said demand, and Heaton told him, and one Nortlirop,

tliat he was going to leave the country and go to Canada, and

that he, Fulton, believed, with an intent to defraud his creditors,

and was about to take with him all his effects. This affidavit

was held to be sufficient. The only fact stated on belief was

that ill relation to the intent, which we have seen is sufficient as

to that. See ante, 138. It may seem to some persons that the

foregoing statement of cases is too full and minute. But, it must

be remembered, that a mere statement of the rules of law does

not always prove sufficient.to prevent the commission of errors.

A principle may be ever so clearly stated, and yet very many
intelligent persons may be perplexed as to its application in

practice. In the method which has been adopted, the principles

have been stated, and then the reported cases have been given

by way of illustrating their practical application. These cases

will probably render a most important service to those persons

for whom the work was designed, since it will place clearly before

them the construction of the courts upon the question.

Affidavit, when sufficient collaterally.^ This question is somewhat
different from that which holds that if there is some evidence

upon all the points required, that the decision of the justice can-

not be reversed upon an appeal.

A judgment may be erroneous, and therefore reversible upon
an appeal, for a defect in the proceedings, which would not ren-

der the judgment entirely void in a collateral suit. Such a judg-

ment would be valid until reversed. But, in other cases, there

are such defects that the proceedings are entirely void for all

purposes, and in all places. The rule in relation to the validity

of attachment proceedings in collateral actions is the followiug.

When facts and circumstances are proved before a justice, in

such a manner that there is some legal evidence upon all the

material points in the case ; and when he is legally called upon
to adjudicate judicially uijon the weight of that evidence, his

decision will be final in all cases where that decision comes in

question collaterally. SMnnion v. Kelley, 4 E. P. Smith, 355 ; Ful-

ton V. Heaton, 1 Barb., 552 ; Miller v. Brinkerhoof, 4 Denio, 118;
Kissoclc V. Grant, 34 Barb., 144.* In such cases the evidence

need not be conclusive, nor need it be such as would be sus-

tained upon on appeal; because, if there is evidence which is

sufficient to fairly call upon the justice to decide upon its weight

and sufficiency, that decision will be final. See cases last cited.

The remarks which have been made in the last two divisions

of the subject, have related more particularly to the manner in

which the facts, &c., should be stated in the affidavits. There is

still an other view of the subject which is important, and that

relates to the question what facts will constitute grounds for an

attachment.
The statutes have been cited for the purpose of showing what

those grounds were. But it will be equally necessary to notice

the reported cases, for the purpose of ascertaining what construc-
(a) Note 554.
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tion has been given to the statutes. The discussion of the
various points has necessarily, in some degree, anticipated these

remarks, but their practical importance will induce me to risk

such repetition as may occur.

Revised Statutes, what is a case under, 1. Departed from the

county, &c.] The mere fact that a person has departed from the
county in which he last resided, is not of itself alone of any legal

importance. There must be an intention on the part of the

person so leaving to defraud his creditors.

K"o man's intentions can be within the actual knowledge of
any other person. The law therefore furnishes a rule by which
his intentions may be legally judged.
The acts and the declarations of a person are always evidence

in these cases upon the question of intent. And, for that reason,

the courts have invariably required that the acts of the party or

his declarations shall be proved before the justice, so that he may
determine the intent from such evidence. And the courts have
repeatedly held affidavits defective, which stated merely that the
defendant had left the county, &c., when they did not also state

such acts and declarations of the defendant as facts and circum-

stances. Stewart v. Brown, 16 Barb., 367 ; ex parte Eobinson, 21
Wend., 672 ; Johnson v. Moss, 20 Wend., 145. The departure
must relate to the county in which the defendant last resided.

This is the very language of the statute.

2. About to depanrt from the county.'] The same remarks are as

applicable to this subject as to the preceding one.

3. Keeps concealed, Sec] It is not every concealment of a de-

fendant that will authorize an attachment to issue against his

property. This concealment must be for the purpose of avoiding
the service of civil process upon him. And if the defendant
keeps concealed for the purpose of avoiding the service of a
criminal warrant, that does not furnish any ground whatever for

an attachment. And therefore, the affidavit must show affirma-

tively that the process avoided was civil process. Lynde v. Mont-
gomery, 15 Wend., 461.

In one case the party was a resident of the county of Schoharie,

and while he was in the county of Schenectady, a civil warrant
was there issued against him, and proof was made before the

justice that the defendant ran away to avoid the service of such

warrant when an attempt was made by the officer to serve it. It

was held that this did not authorize the issuing of an attachment.

The court said: "The obvious intention of the act was, to give

the process of attachment against the property of a person who
had absconded, or departed from his usual place of residence,

and not where he might be occasionally traveling through a

county ; besides, the mere fact of not being able to serve a single

warrant upon a traveler, who, for many reasons, might wish to

avoid the arrest, without being chargeable with intent to de-

fraud his creditors, is not that kind of evidence of concealment

contemplated by the act." Dudley v. Staples, 15 Johns., 196, 197

Wait 11—19
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These decisions were made under the provisions of the Eevised

Laws of 1813; but the present Eevised Statutes are substantially

similar. In an other ease, Schroeppel v. Taylor, 10 Wend., 196.

it was held that an attachment might be issued against the pro-

perty of a person who temporarily resided in the county for the

purpose of working upon a job which he had taken to clear up
some land, although Ms usual place of residence was in an other

county.
The language of the statute relates to cases when such debtor

has departed or is about to depart from the county where he last

resided, &c., or when such debtor avoids the service of civil pro-

cess, or keeps concealed vpith that intent. The Eevised Statutes

do not authorize an attachment unless it is against a person

who has left the county in which he last resided, either generally

or temporarily ; and unless the application is also made in that

county. And the rule is the same 'as to keeping concealed, or

avoiding the service of civil process. And therefore, it may be

true that such persons do avoid the service of civil process, and
yet they do not thereby subject their property to attachment.

The foregoing remarks relate exclusively to cases oi attach-

ments issued under .the provisions of the Eevised Statutes. The
non-imprisonment act gives an attachment for a fraudulent dis-

position of property. And this statute is not limited to resi-

dents of the county. It expressly authorizes a short attachment

against non-residents of the county. Laws 1831, ch. 300, § 33;

Vol. I, 75, § 215. And when the defendant is a non-resident of

the county, a long attachment cannot be legally issued. Bowne
V. Mellor, 6 Hill, 496.

Non-imprisonment act, what is a case under. 1. About to remove

property.'] In all cases under this statute it must be shown that

the intention of the removal of the property is to defraud credi-

tors. And the fact must be shown affirmatively. The removal
will be presumed to be legal, unless that intendment of law is

overcome by the facts proved. Miller v. BrinJcerhoof, 4 Denio,

118, 120 ; Mott V. Lawrence, 9 Abb., 196 ; Fulton v. Heaton, 1

Barb., 552.

2. Has disposed of property.] This is the common ground of

applying for an attachment, and yet how frequently affidavits are

defective in those cases. There must be a fraudulent intent on

the part of the debtor in disposing of his property. The term

"disposed of" is very extensive and it may apply to a sale or a

mortgage of the property, or to any other disposition of it. The
usual grounds upon which parties apply for an attachment are,

that the debtor is converting into money such of his property as

would be liable to sale on execution, or that he has transferred it

to some friend for the purpose of covering it up from the claims

of creditors. Every disposition of property will be intended to

have been honestly made until affirmative proof is made that it

was fraudulent. 8tewart v. Brown, 16 Barb., 367, 368 ; Taylor v.

Harher, 1 E. D. Smith, 391, 392. A debtor may give a mortgage
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to secure a just debt due to one of Ms creditors, and that will not
be a ground of itself for an attachment in favor of an other cre-

ditor. And the intendment of law in the absence of proof is that
the transaction was honest. Connell v. Lasscells, 20 Wend., 77.

Has assigned his property.1 This is a common ground of asking
for an attachment. It is frequently supposed that an individual
is insolvent, and that he is about to make a general assignment
of his property for the benefit of his creditors, and that he intends
to prefer some of his creditors by paying the debts due to them,
leaving others unprovided for. This, of itself, is not a sufficient

ground for an attachment ; because the law permits a debtor
who is in failing circumstances to make an assignment of his
property for the benefit of his creditors ; and it also permits the
debtor to prefer some creditors in the payment of their demands,
if the transaction is fair and honest. And it will be a legal pre-
sumption that such was the character of the assignment.
In one case, Wilson v. Britton, 26 Barb., 562 ; 8. C, 6 Abb.,

97, the defendant was negotiating with one of his creditors for a
compromise of his debts, by paying a portion thereof, and the
defendant told the creditor, that if he did not agree to take a
certain proportion of the debt, which was specified, he would go
home and make an assignment of his property, and that the
plaintiffs would not get anything of their said claims, and that
he would put his property out of his hands sooner than pay them
more than 33^ per cent of the amount of their debt. And, upon
the refusal of the creditors to take less than the amount of their

claim, the defendant declared that he would go home and put his

property out of his hands.

The court held that these facts did not constitute sufficient

grounds to sustain an attachment, and it was set aside. The
reasons for the decision were, that it is lawful to make an assign-
ment which gives "preferences;" that no act was shown by
which any fi-audulent disposition was about to be made ; that
the threat to dispose of his property was accompanied by a
declaration of the nature and manner of that disposition ; and
that the law would presume that there was no fraudulent inten-

tion, so far as appeared from the facts disclosed.

This case was decided in reference to section 229 of the Code
of Procedure, in an action in the supreme court. But the statute

is almost identical in language with the statutes which relate to

justices' attachments, and therefore, the construction would be
the same in both cases, as was held to be the law in relation

to justices' courts, in the case of Miller v. Brinkerhoof, 4 Denio,
118 ; see Vol. I, 645 to 654.

About to assign, &c.] The same rules that govern the construc-

tion of the statute in relation to the past disposition of property,

are equally applicable to a future fraudulent disposition of it.

Yewue in affida/oit.'] The term venue relates to the place

where the affidavit is made, and the reference is to the county in

which it is sworn to. It is expressed in this manner :
" Fulton
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county, ss." The venue is an essential part of an aflOidavit, and is

prima facie evidence of ttie place wbere the aflBdavit was taken.

An affidavit without a venue is a nullity, although sworn to

before an officer whose residence is mentioned in the jurat.

Gooh V. Staats, 18 Barb., 407 ; Lane v. Moss, 6 How., 394. An
affidavit which states the venue thus, " Fulton county, ss," will

be defective if the jurat shows that it was sworn to before a

justice of the peace of Montgomery county. Davis v. Eich, 2

How., 86; SandlandY. Adams, 2 How., 127; Snyder v. Olmsted,

2 How., 181. The jurat is that part of an affidavit which states

the time when, the place where, and the person before wh(5m it is

sworn to. Thus: " Subscribed and sworn before me, this 14th

day of Ilfovember, 1864. John Frothingham, a justice of the

peace in and for Fulton county." If the venue is laid in one

county, and the jurat shows that the affidavit was sworn to before

a justice of an other county, the affidavit will be defective and
void. See the cases last cited.

Oath to affidavit.'] The oath to an affidavit is administered in the

usual manner, and in this form :
" Ton do swear that the con-

tents of this affidavit, by you subscribed, are true, according to

the best of your knowledge and belief." Or it may be in this

form :
" You do swear in the presence of the ever living God,"

&c. Or in this form :
" You do solemnly, sincerely and truly

declare and affirm," &c.
Signing afflda/vit.'] It is almost invariably the case that an affi-

davit is signed by the party who makes it. This is sometimes
omitted by mistake. But, if the affidavit is duly sworn to before a

proper officer, it will be sufficient though it is not signed by the

party making it. In Millius v. Shafer, 3 Denio, 60, there was an
affidavit which was regular in form, and which tended to make a

case. There were also two other persons who were sworn by the

justice, whose statements were written down by the justice as

the witnesses stated the facts and circumstances. And the jus-

tice certified at the foot of these depositions that they were taken
before him, but the statements of the witnesses were not signed

by them. The supreme court said of these statements :
" I think

there was no error in acting upon these sworn statements, although

not signed by the deponents. The statute requires proof to be

made by affidavit, Laws of 1831, ch. 300, § 35 ; and these were
affidavits, although not signed." See also Jachson v. Yirgil, 3

Johns., 540. This case is sufficient to show that a mistake iu

respect to signing the affidavit will not be cause for a reversal of

the judgment. And if a justice should make a similar mistake,

this case would perhaps sustain his judgment. But the practice

of taking proof in this manner is not proper. The statute

requires that the proof shall be made by affidavit, which means a

written, signed, and sworn statement. See Comfort v. Gillespie,

13 Wend., 404. 'No justice ought to issue an attachment upon
any other proof. It ought to be an inflexible rule with every
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iustice that he will not, knowingly and intentionally, depart
from the strict letter and intention of the statute.

Joinder of classes of cases] It is very commonly the case that
a debtor is about to leave the county where he last resided, with
the intention of taking his personal property with him, or in some
other manner of removing or disposing of it to avoid the payment
of his debts. Such acts would make a case under both statutes,

since one relates to the person of the debtor, and the other to the
disposition of his property. It is frequently the case, therefore,

that a party desires to prove all the facts and circumstances of
the case, and he is then at a loss how to proceed, because he is

not certain how the attachment will be affected by such proof.

In such cases nothing can be more likely to mislead a justice than
the impression that the attachment provided by the Eevised Sta-

tutes, is a different one from that given by the provisions of the
non-imprisonment act. The attachment is really the same thing
under both statutes.

There are not two different attachments provided as is some-
times supposed. That error has probably arisen from the £act,

that under the Eevised Statutes, the only cases which authorize
an attachment relate to the person of the debtor, such as abscond-
ing, keeping concealed, &c.; while the non-imprisonment act
gives an attachment for a fraudulent disposition of property.

But it does not follow that the extending of the old remedy to

new cases is the creation of a new kind of process. The non-
imprisonment act declares that the attachment is extended to the
cases which it specifies in addition to those existing by the Eevised
Statutes,

The attachment is therefore the same in all cases under both
statutes. Though it is further modified in one particular, and
that is the case of non-resident defendants. It must be a short

attachment that is issued against them, and the only alteration

of the old attachment in such cases is the shortening of the time
between the date and the return day of the process. The form
of the attachment and the nature of the proofs need not make
the least trouble. K the plaintiff can show facts and circum-
stances enough in the affidavits to make a case for an attachment
under either class of cases, such as leaving the county, keeping
concealed, &c., or as to the fraudulent disposition of property, let

that be done. And if the affidavit can be made to show a plain

case under the provisions of either, or of both statutes, it is

important that it should be done. The statute expressly requires

that the affidavits shall state the grounds for the attachment.

And it will be proper to state all the grounds which are suffi-

cient cause for an attachment under either statute, or under both
of them. Stating unnecessary grounds can do no harm. But it

may be supposed that a difficulty will occur on the return day of

the attachment, for, if the attachment issues under any of the cases

mentioned in the Eevised Statutes, and the property of the

defendant is attached, but no personal service of the attachment
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is made on the defendant, tlie justice must, in such a case, pro-

ceed with the trial on the return day thereof. Vol. I, 44, §44; Stew-

art V. Brown, 16 Barb., 367. And, on the other hand, if the attach-

ment issues in- any of the additional cases specified in the non-

imprisonment act, and the property of the defendant was attached,

but no personal service of the process was made on the defendant

and he does not appear on the return day, the justice must, in

that case, issue a summons against the defendant. This summons
must be returned with a return of personal service, or that the

defendant cannot be found after diligent inquiry. When either

return is made, the justice may proceed as in the case of a sum-

mons personally served. Laws 1831, eh. 300, § 38 ; Vol. I, 76, § 220.

This provision, which requires a summons in one class of cases,

and none in the other, need not cause any diflficulty.

If the affidavits have made a clear case under the provisions

of the Revised Statutes, then take judgment upon the return

day. If they do not make such a case, but they do make a plain

case under the non-imprisonment act, then take a summons, as

has been stated.

The only important matter as to the affidavit will be, that it

shall make a full case under the particular statute by virtue of

which the party elects to proceed. The plaintiff need not make
an election by words, in order to proceed under either statute.

If he takes judgment on the return day, the law will determine

that he elects to proceed under the provisions of the Revised

Statutes ; and if he takes a summons, the law will also determine

that he has proceeded under the cases provided for by the non-

imprisonment act. Thus much has been said as to the manner
of stating the grounds of the application in the attachment, and

also as to the facts and circumstances which must be stated in

order to prove th^ truth of the existence of such grounds. The
statement in the application will be discussed elsewhere. See

title Application for Attachment.
Original affidavits defective.'] The aflSdavits should be complete

and entirely sufficient, before an attachment is issued upon them.

There are many cases in which the proceedings of a party are

amendable if a mistake is made, or if they are defective ; but an

attachment affidavit is an exception to that rule. If the attach-

ment has been issued upon defective affidavits, and it has been

served, the mistake cannot be corrected, either by amending the

original aflfidavits, or by furnishing new and sufficient affidavits.

The proceedings must stand or fall upon the sufficiency of the

original proceedings.

And if the affidavits are so totally defective as not to confer

jurisdiction upon the justice, and he is sued for issuing the

attachment and the injury done in pursuance of it, he wUl not be

permitted to show, in his defense, that the defendant in the attach-

ment suit had actually done acts which would have authorized

an attachment to issue against him. The question is not, whether
the defendant had done such acts, but, whether the affidavits
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apoQ which the attachment issued showed the existence of such
acts, because the justice is to act upon the evidence which is laid
before him, and uot upon those acts which might have been
proved, though it was not done. The defects which have been
here spoken of relate to the suflBciency of the aflSdavits as to the
statement of facts in them, or as to some matter which is material
to the legal sufficiency of them.

Quashing attacliments for defective papers.] By quashing the
proceedings is understood to be the discharge, the dismissal, or
the setting aside of what has been done in the action. If the
affidavits upon which an attachment is issued are materially
defective, the justice is bound to dismiss them upon the motion
of the defendant. Dudley v. Staples, 15 Johns., 196 ; Dewey v.

Greene, 4 Denio, 93; Colver v. Van Valen, 6 How., 102, 105;
Money v. Tobias, 12 Johns., 422 ; Smith v. Luce, 14 Vend., 237.

By a motion to quash the attachment is meant, when the defend^
ant appears before the justice in person, or by attorney, on the
return day of the process, and asks the justice to set aside or
dismiss the proceedings. The defendant or his attorney should
distinctly specify the grounds of the objections which he makes
to the process, so that the justice and the plaintiff may have an
opportunity to discontinue the action or proceedings if the objec-

tions are well founded. The defendant should also, for an other
reason, be careful to state all the grounds which he intends to

iKge against .the validity of the affidavits, process or proceedings,
because, if he makes specific objections which are untenable, he
will waive any others which existed, and which were not made a
ground of objection. Colver v. Tan Valen, 6 How., 102, 105.

This rule is too familiar to require a citation of the numerous
authorities. But the justice is not limited in the right to quash
proceedings solely upon the motion of the defendant.
Whenever a justice is satisfied that the proceedings in an

attachment cause are either erroneous, or are entirely void, he
should promptly dismiss ^hem upon his own motion, and es-

pecially so, if the defendant does not appear and waive the

defect by some act on his part. If the proceedings are void,

the justice will be liable for all injuries which result from the

attachment, even if the defendant does not appear at all to object.

Davis V. Marshall, 14 Barb., 96 ; Yosburgh v. Welch, 11 Johns.,

175 ; Adkins v. Brewer, 3 Oow., 206. The plaintiff would also be
liable in such a case ; and there are cases in which the plaintiff

would be liable, although the justice might be excused. Bogers v.

Mulliner, 6 Wend., 597 ; Hoose v. Sh&rrill, 16 Wend., 33.

The correct practice for a justice is, to dismiss the attachment
action at any time before he renders a judgment, if he becomes
satisfied that the papers are so defective that his judgment
would be reversed or held void.

Controverting attachments.'] There is a material difference

between quashing an attachment for a material defect in the

plaintiff's affidavits, and that of permitting a defendant to come
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in on the return day and show by counter affidavits that he had

not done the acts charged, or that he did not intend to do them.

If the affidavits of the plaintiff make a clear case on their face,

that will be conclusive in the action, for the defendant is not

permitted to show that there was not, in truth, any grounds for

an attachment. Field v. McYicMr, 9 Johns., 130 ; Mott v. Law-

rence, 9 Abb., 197.

The reason for this rule is, that where process has been regu-

larly issued upon legal evidence, the justice has no right to super-

sede what has been regularly done upon proof that the evidence

was false or mistaken. The original affidavits gave the justice

jurisdiction to issue the process ; and when jurisdiction is once

regularly and legally obtained, no act and no evidence of the

defendant can deprive him of it. Schroeppel v. Taylor, 10 Wend.,
196. But see the remarks of the court on page 201 of the case last

cited, and also the language of the court in Shannon v. Comstock,

21 Wend., 459, in which it is said that the affidavits are not con-

clusive, but are liable to be met by the defendant, on proof that

there was a plain mistake. This last case was that of a warrant,

not an attachment.
Long attachment, against whom issued.1 When the defendant

is a resident of the county in which the attachment is issued, it

must be a long attachment in all cases. And the rule is the same
whether the plaintiff is a resident or a non-resident.

So, where the defendant has absconded, or has left the county
where he last resided, for the purpose of defrauding his credi-

tors, if an attachment is issued in that county it must be a long

one. Smith \.Weed, 20 Wend., 184 ; Johnson v. Moss, Id., 145. So,

if a defendant is about to remove his property, or if he actually is

removing it from the county in which he last resided, if any attach-

ment is issued in that county, it must be a long one.

When the defendant is a non-resident of the county, a long

attachment is never proper. Laws 1831, ch. 300, § 33; Vol. I, 75,

§ 215 ; WeUer v. Gay, 24 Wend., 485 ; Bowne v. Mellor, 6 Hill, 496

A non-resident of the state cannot be sued by a long attach-

ment. A short attachment is the proper process, and any othei

attachment would be void. Thompson v. Sayre, 1 Denio, 175.

When a long attachment is issued under the provisions of the

Eevised Statutes, and not under those of the non-imprisonment
act, a summons is not proper and ought not to be issued on the

return day of the attachment. Stewart v. Brown, 16 Barb., 367.

But if the attachment issues under the provisions of the non-

imprisonment act, a summons is proper, and must be issued in all

such cases, whether the attachment is long or short, if it appears
on the return day that property was attached, and that a copy of

the inventory and attachment were not personally served, and the

defendant does not appear. Vol. I, 76, § 220 ; Bosenfield v. How-
ard, 15 Barb., 546 ; Taylor v. Rarker, 1 E. D. Smith, 391. But
if the defendant appears on the return day of the attachment, no
summons need be issued. lb. ; Conway v. Eitchins, 9 Barb., 378.
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And if the attachment and inventory are personally served on the
defendant, a summons need not be issued in any case. Ih.

General points as to affidavits.'] The principal points in relation

to affidavits having been discussed, it is deemed convenient to
collect the general rules in a condensed form, for the purpose of
enabling a person to see, at a glance, what points require atten-

tion. This method is exceedingly convenient for assisting one
to find readily what he generally needs to use in great haste.

Before an affidavit is drawn for the purpose of obtaining an
attachment, the following points should be considered ; and, in

drawing the affidavits, these points should be carefully observed.

K this is done, few errors need occur

:

1. There must be an affidavit in all cases, whether the attach-
ment is a long or a short one, and whether the plaintiff' or the
defendant be a resident or non-resident ; and mere verbal state-

ments are not sufficient. Ante, 128. 2. The affidavits must show
some acts or declarations of the defendant as to leaving county,
keeping concealed, &c. Ante, 140. 3. Should show some acts or

declarations of defendant as to disposition of property. Ante, 141.

4. ALffidavits should not be entitled. Ante, 128. 5. Affidavit,

where made. Ante, 130. 6. Affidavit, when made. Ante, 129.

7. How often affidavit may be used. Ante, 129. 8. Affidavit

must show that plaintiff's demand arose upon contract or judg-
ment, and not for a tort. Ante, 130. 9. The demand must be
due from the defendant personally. Ante, 132. 10. As to defend-
ants jointly liable, and partners, and corporations. Ante, 133.

11. Fictitious names cannot be used. Ante, 134. 12. Amount
claimed must not exceed jurisdiction of justice. Ante, 134. 13.

Affidavits, by -whom made. Ante, 135. 14. Subpoena for witness.

Ante, 135. 15. Facts and circumstances must appear affirma-

tively. Ante, 136. 16. Hearsay not sufficient evidence. Ante, 136.

17. Affidavit should show amount of plaintiff's demand, or the bal-

ance due over and above all discounts, &c. Ante, 136. 18. Facts must
not be stated upon belief, except as to intent to defraud creditors.

Ante, 137. 19. Facts must not be stated by way of recital or

description, but positively. Ante, 138. 20. Satisfactory proofmeans
legal evidence sufficient to make a prima facie case. Ante, 138.

21. Facts and circumstances, what they are, and how to state them.

Ante, 139. 22. Affidavits, when sufficient collaterally. Ante, 144.

23. Revised Statutes, cases under. Ante, 145. 24. ISTon-imprison-

ment act, cases under. Ante, 146. 25. As to venue, date, signing,

jurat, &c., of affidavits. Ayite, 147, 148. 26. Joinder of cases

under Eevised Statutes and under non-imprisonment act, and the

effect of it.. Ante, 149. 27. Defects in original affidavit not

amendable, nor supplied by new ones. Ante, 150. 28. Quashing
attachments. Ante, 151. 29. Controverting affidavits by defend-

ant, by affidavits on his part. Ante, 151. 30. Long attachments,

when proper and when improper, Ante, 152.

Manner of d/rawing affidavits.'] Where there is but one person

sworn, there #ill of course be but one affidavit. But there are

Wait 11—20
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sometimes several persons sworn ; and it has been a common
priietice with some justices, and it is recommended in some

books, that the most convenient method is to join the statements

of several witnesses in a single affidavit. This practice is not by

any means the best one. It is true that there is no legal objec-

tion to it, but it will be next to impossible for a justice to avoid

making mistakes if he adopts that method. Where several dif

lerciit "persons are stating diiferent facts and circumstances, there

are very few justices who would not sometimes confound the

statements, or sometimes omit important facts. The easiest and

the simplest mode will be to take the statement of each witness

separately, as he gives it, and then reduce it to writing. When
it is written, read the affidavit to him, or let him read it himself,

and if it is correct as he wishes to swear to the facts, then let

him sign and swear to it. In this manner let every affidavit be

drawn. There will not be any difficulty then from confounding

the statements of one witness with those of an other. Nor can

there be a mistake as to what the person intends to swear to, if

his statement is made, by itself, and he fully knows the contents

of the affidavit to which he signs his name and takes his oath.

Besides this, there will be less danger of omitting to state ah the

facts which were to be proved by the witness, if his statements

are taken separately, because the attention of the plaintiff and of

the justice will be distinctly directed to that subject in this mode
c f taking the proof.

Applications for attachments.] When a party desires to obtain

an attachment, and he is satisfied that he can prove the neces-

sary facts and circumstances to authorize it, the next step will be

to apply to a justice to issue the process.

The statute requires that the application shall be in writing.

Vol. I, 41, § 26. There has been a diversity in the. practice in

relation to what the application should contain. In Waterman's
Treatise, p. 62, ed. 1849, the application merely states that the

plaintiff applies for an attachment against the property of the

defendant pursuant to statute. No grounds are stated, and no

particular statutes are referred to. The works of other authors

refer to the statute with particularity, by stating the article, title,

chapter and part of the Eevised Statutes, or they refer to the

title of the act by the year and chapter when the statute was

enacted. 1 Cow. Treat., 524, 3d ed. ; Benedict's Treatise, 152, 4th

ed. ; New York Civil and Criminal Justice, 163, 2d ed.

The Eevised Statutes are entirely silent in relation to what

the apphcation shall contain. And the non-imprisonment act

does not say anything about an application in writing. The

reason for this is evident. The Eevised Statutes required an

application to be made in writing in all cases in which an attach

ment was required by virtue of its provisions. The non-impri-

sonment act was enacted soon after ; and by the terms of the

act itself, it merely extended, the remedy by attachment to other

cases, so that the requirements of the Eevised Statutes as to a
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written application were equally applicable to the new cases to
which au attachment was extended by the uon-imprisoumeut act.

But no change was made in the law as to what the application
should contain. In the absence of a statutory requirement upon
that subject, the proper mode will be to adopt that form of
application which shall be at once the most convenient, and the
least likely to lead to mistakes in practice. When the applica-

tion refers to the provisions of either statute as the ground of
application, there will almost invariably be some evidence in the
affidavit which relates to the cases provided for by the other
statute. And, in some instances, the application has stated the
grounds thereof under the provisions of one of these statutes,

while the evidence was almost exclusively directed to proving a
case under the provisions of the other statute. Bosenfield v. How-
ard, 15 Barb., 546. In the case just cited, the affidavit stated the

grounds of application under the non-imprisonment act, but
the facts stated in the affidavit made a case under the.Eevised
Statutes ; and also made some proof for a case under the non-
imprisonment act, and the attachment was sustained. But all

such questions and difficulties are needless, and a correct mode
of practice Avill avoid them. The true rule is, that the form of
the application for an attachment shall be precisely the same in

all cases, whether the attachment is a long or a short one, and
whether it is issued under the provisions of the Eevised Statutes,

or those of the non-imprisonment act. The grounds upon which
an attachment is demanded ought never to be stated in the appli-

cation therefor. ISTo statute requires the application to state the
grounds, and for that reason the form of application may be
the same in all cases. But it must not be supposed, that because
the application need not state the grounds of applying for an
attachment, those grounds need not be stated at all. The
statute expressly requires that the affidavit shall state the grounds
of the application for the attachment. And therefore, the affi-

davits, or some of them, must always state the grounds therefor.

Vol. I, 41, § 26.

To state the grounds in the application, and then to state them
in the affidavit, would be a needless repetition. And it would
sometimes cause difficulties ; because, if the application should
state the grounds under one statute, and the affidavits should

state them under the other statute, no court could say upon what
grounds the plaintiff really wished for an attachment.

It is true, that the grounds stated in the affidavit should control,

because the statute declares that the grounds shall be stated in

the affidavit, but the courts seem to have overlooked that point

in some of the cases ; when, if they had treated the statement of

the grounds in the application as surplusage, there would have
been no difficulties, real or supposed, in the case.

The application may be made by the plaintiff, or by his agent.

There are many instances in which a plaintiff may be absent, or

for some other cause he cannot make the application in person
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In siicli cases the application may be made by an agent who is

appointed for that purpose, or by any agent whose general duties

are such as to include such an authority. And if an application

should be made by a person who had no authority- at the time of

the application, yet, if the plaintiff should adopt his acts and pro-

ceed with the action, sncb subsequent ratification would be suflB-

cient. Aclierman v. Finch, 15 Wend., 652, 653. The person who

appears as attorney for the plaintiff, is of course an agent within

the meaning of the statute. When the application is made by an

agent, the form of the application is precisely the same as it is

when the plaintiff applies in person. The only difference will be

thatwhen the application is drawn, the signatureswould be written

in the following manner : write the name of the plaintiff, and then

add the name and character of the agent. For instance, the

plaintiff is named Moses Spike, and the name of his agent is Charles

Allen. The signature to the application will be " Moses Spike, by

Charles Allen, agent." See Millius v. Shafer, 3 Denio, 60, as to

manner of execution, though that was a bond.

Form of application.

To John Prothingham, one of the justices of the peace of Johnstown, in

the county of Fulton :

I hereby apply to you for an attachment against the property of John

Smith, under and by virtue of the provisions of the several statutes of this

state upon that subject. MOSES SPIKE.
Dated November 14th, 1864.

After the application is drawn, the next step will be to draw
the aflfldavits. And in all books of practice a general form is

given as a precedent. But no form can be useful further than to

serve the purpose of giving a general and correct outline of the

manner in which the grounds of the application are to be stated,

and of the facts and circumstances which substantiate those

grounds. The grounds of the application may be for some of

the cases provided for by the Eevised Statutes, or for some of the

cases provided for by the non-imprisonment act, or for grounds

which will include the cases, or some of them, under both statutes.

The only general directions which are applicable to every case

are, that the plaintiff shall state fully all the grounds that exist

for an attachment, whether it is under the Eevised Statutes, as

to the persons, Sec, or under the non-imprisonment act as to the

disposition ofproperty, Sec. And further, that he should also state

all the facts and circumstances which will prove a case under

either statute, for the reasons already given, ante, 149, 150.

General form for affidavit for attachment.

Fulton County, ss: Moses Spike being duly sworn, says, that John
Smith is justly indebted to the said Moses Spike, on a demand which

arose upon contract (or, if the demand is upon a judgment, say, upon a

judgment, and state the amount thereof, and the time, place and person

before whom the same was rendered) in the sum of two hundred dollars,

as near as this deponent can estimate or ascertain the same, over an^
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above all discounts which the said John Smith has against the said Moses
Spike, and the application for an attaoliment against the property of the

said John Smith, which accompanies this affidavit, is made on the grounds,

that the said John Smith has departed from the county of Fulton, where

he last resided, with intent to defraud his creditors, or with intent to avoid

the service of any civU process upon him ; or, upon the grounds, that the

said John Smith is about to depart from the said county of Fulton, where

he last resided, with intent to defraud his creditors, or, to avoid the service

of any civil process upon him ; or, upon the grounds, that the said John
Smith keeps himself concealed^dthin the county of Fulton, where he last

resided, with intent to d«f#au^Sis creditors, or with intent to avoid the

service of any civ|l«pro'^ess upon him ; or, upon the grounds that the said

John Smith is about to remove his property from the said county of Fulton,

with intent to defraud his creditors ; or, upon the grounds that the said

John Smith has assigned, disposed of or secreted his property with intent

to defraud his creditors ; or, upon the grounds that the said John Smith

is about to assign, dispose of, or secrete his property with intent to defraud

his creditors.

And deponent further says : (Here state all the facts and circumstances

which will bring the case within any of the cases above stated, and'which

show any fraudulent acts or intentions on the part of the defendant).

And defendant farther says, that he believes that the acts so done by the

said John Smith were done with the intention of defrauding his creditors.

V MOSES SPIKE.

Subscribed and sworn before me this ) ^ .

14th day of November, 1 864, J
John Feothingham, Justice of the Peace.

The reason for the last allegation in the affidavit as to intent

to defraud, &c., will be found, ante, 143. The affidavit may state

any of the grounds mentioned, or it may state all of them that

can be proved by facts and circumstances.

The manner of proceeding upon the return day of the attach-

ment has already been stated, ante, 149, 150.

The utmost care is necessary as to stating the facts and cir-

cumstances in the affidavit. But there need be no difficulty

whatever, if the foregoing observations as to attachments, which
may be found, ante, 153, are observed.

When the affidavit is not made by th.e plaintiff, the only modi-
fication of the form of the affidavit which has been given is, to

state that fact thus: "Fulton county, ss: Charles Allen being

duly sworn, says that he is the agent of Moses Spike, and that,"

&c. See remarks, ante, 135, 156.

Bond for attachment.'] After the application and the affidavits

are drawn, the next proceeding will be to draw a bond, ^he
statute provides for that as follows :

" The applicant shall exe-

cute to the defendant, and deliver to the justice, a bond with

sufficient surety, to be approved by such justice, in writing upon
such bond, in the penalty of two hundred dollars, conditioned to

pay such defendant all damages and costs which he may sustain,

by reason of issuing such attachment, if such plaintiff fail to

recover judgment thereon; and if sucb judgment be recovered,

that such plaintiff will pay the defendant all moneys which sball
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be received by him from any property levied upon by such attach-

ment, over and above the amount of such judgment, and interest

and costs thereon." Vol. I, 41, § 27. The non-imprisonment act

also requires a bond in the cases provided for in that act, and the

language is as follows : "And such plaintiff, or some one in his

behalf, shall also execute, in the cases provided for by this act, a

bond in the penalty of at least one hundred dollars, with such

sureties and upon such condition as is required in section twenty-

ninth of said article." Laws 1831, eh. 300, § 35 ; Yol. I, 75, ^ 217.

It is sometimes said that there is a difference in the phrase-

ology of these statutes in relation to the bond required, and

that, in cases under the Revised Statutes, the bond must be exe-

cuted by the plaintiff or the applicant for the attachment, while

the bond may be executed by any proper person in cases under

the non-imprisonment act. The literal reading of the statute is,

that the applicant shall execute, &c. But, the object of the stat-

ute ought to be kept in view, which was, that the defendant

should be protected by a sufficient bond. It can make no differ-

ence to him who executes the bond, so long as the bond is a

valid and sufficient one. And the true meaning of the statute

is, that the person who applies for an attachment, whether it is

the plaintiff in person or some person as his agent, shall furnish

a sufficient bond. The only object in requiring a bond will then

be accomplished. Millius v. Shafer, 3 Denio, 60.

This view of the question is strengthened by the non-impri

sonment act, which extended the remedy by attachment, and then

required a bond to be executed by the plaintiff, or some one in Ms
hehalf.

The reason for requiring a bond is the same in both cases.

And there is no legal rule which requires the construction of the .

statute to be different. And in many cases a different rule would

be impracticable ; as for instance, when the plaintiff proves a case

under both statutes, which is a very common occurrence, surely

two bonds would not be necessary. And which statute is to he

preferred if such a construction could be sustained ? The penalty

of the bond should in all cases be four hundred dollars, because

it ought to be in double the amount of any judgment which may
be recovered before the justice. And the law now gives a justice

jurisdiction in all cases of attachments to the amount of two

hundred dollars. Code, § 53, sub. 4.

Bond on attachment.

Know all men by these presents, that we, Thomas S. Curtiss and Hiram
Van Arnam, are held and firmly bound unto John Smith in the sum of two
hundred dollars, to be paid to the said John Smith, or to his certain

attorney, executors, administrators or assigns, to which payment well and

truly to be raade, we bind ourselves, our heirs, executors and administra-

tors, jointly and severally, firmly by these presents. Sealed with our seals.

Dated the 14th day of November, 1864.

Whereas application has been made by Moses Spike, to .John Frothing-

ham, Esq., a justice of the peace of the town of Johnstown, in the county
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of Fulton, for an attachment against the property of the said John Smith,
in favor of the said Moses Spike, in pursuance of the provisions of the
statutes of the state of New York, in such cases made and provided.

Now, therefore, the condition of this obligation is such, that if the said

Moses Spike shall pay the said John Smith, all damages and costs which
he may sustain by reason of the issuing of said attachment, if the said

Moses Spike shall fail to recover judgment thereon ; and if such judgment
be recovered, and the said Moses Spike shall pay the said John Smith all

moneys which shall be received by him from any property levied upon by
such attachment, over and above the amount of such judgment and interest

and costs thereon, then this obligation to be void, otherwise of full force

and virtue. THOMAS S. CURTISS, [l. s.l

HHIAM VAN ARNAM, [l. s.]

Sealed and delivered
j

in presence of j

John Feothingham.

Approval of "bond "by justice.

I approve of Thomas S. Curtiss and Hiram Van Arnam as sureties, m
the foregoing bond. November 14th, 1864.

JOHN FROTHINGHAM, Justice.

If the approval is indorsed on the outside of the bond, say the
" within bond," instead of the "foregoing bond." The statute

expressly requires that the approval shall be in writing upon
such bond, and the justice should be careful to comply with its

requisitions.*

Must ie land in all cases.] Under some of the older decisions it

was held, that a bond was not necessary when a short attach-

ment was issued. Bates v. Belyea, 23 Wend., 336. But that

construction of the statute has been overruled. And it is now
conclusively settled, that there must be a bond in every case in

which an attachment is issued, whether the attachment is a long
or a short one, or whether the attachment issues under the pro-

visions of the Eevised Statutes or those of the non-imprisonment
act, or whether the defendant is a resident or a non-resident of
the county. Taylor v. Heath, 4 Denio, 592 ; Davis v. Marshall, 14
Barb., 96 ; Bennett v. Brown, 4 Oomst., 254 ; 8. C, 6 E. P. Smith,
99 ; 8. G. again, 31 Barb., 158.

Covenant will not do in place of bond.] The statute has required

that a bond shall be executed and delivered to the justice before

an attachment can be issued. It must, therefore, be a bond that

is executed. No other agreement will supply its place, so as to

satisfy the statute.

A written sealed agreement in the following form was held to

be insufficient. "We jointly and severally promise to pay to J.

Davis, the sum of one hundred dollars, or pay to him all damages
and costs he may sustain by reason of the issuing of an attach-

ment this day applied for by B, H. B., if he fail to recover judg-

ment thereon ; and if judgment be recovered, the plaintiff will

pay the defendant all moneys which shall be received by him
from any property levied on by the said attachment, over and

(o) Note 555.
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above tbe amount of such judgmeut, and interest and costiS

thereon." This agreement was signed and sealed by a surety,

but the court held it to be no compliance with the statute, requir-

ing a bond, and that the attachment issued under it was entirely

void. Soman v. Brinckerhoof, 1 Denio, 184.

It was held in the same case, that the defendant might appear

in the action, and waive the defect so far as to render the judg-

ment valid against him personally, but that it did not in any

manner render the agreement sufficient to authorize the attach-

ment to hold the property. And see the same principle, Watts v.

Wilhtt, 2 Hilt., 212.

Deposit of money will not supply the place of a londJ] A deposit

of money instead of a bond would not be a compliance with the

statute. There must be a bond, and even a written sealed agree-

ment will not supply its place as we have just seen. There is

an other reason why a deposit of money would not be proper, and

that is, because it would be impossible to deposit an amount which

would be certain to cover all the damages and costs which might

arise from issuing the attachment, and including the costs thereon,

upon an appeal to the county court, the supreme court, and perhaps

to he court of appeals. It has been held in cases relating to war-

rants, that in some cases, a deposit of money would be a sufficient

security. But that decision was made under the Revised Laws
of 1813, and the reason assigned for the decision was, that that

statute merely required securitj'^ without declaring in what man-
ner it should be given. Wheeloclc v. Brinckerhoof, 13 Johns., 481.

And, besides that, it was evident in that case, that the amount
deposited was equal to any possible amount that the defendant

could claim. But the conclusive reason in the case of attachments

is, that the statute requires a bond, and therefore no other se-

curity in form or substance can supply its place as a substitute.

Bond must describe parties correctly.'] The bond should describe

the parties to the action correctly, as to the names and number
of the parties, and as to the character in which they sue. In one

case the bond described the plaintiff" as though he were suing in

his individual character, when in fact the suit was brought in the

name of that person in connection with others as executors of a

deceased person. The bond was held defective, and the judg-

ment founded thereon was reversed. Comfort v. Gillespie, 13

Wend., 404, 405.

Execution of the bond^ The word bond, from the force of the

term, imports a sealed instrument. A scrawl with a pen, with

the letters L. S., is not a seal, and where a seal is required, these

letters will be of no avail whatever. Warren v. Lynch, 5 Johns.,

239 ; Tan Santwood v. Sandfo-rd, 12 Johns., 197. A seal is an

impression upon wax or wafer, or some other tenacious substance

capable of being impressed. Warren v. Lynch, 6 Johns., 239

;

Van Santwood v. Sandford, 12 Johns., 197. A bond must be

signed as well as sealed, but it has been held that the signature

ueed not, of necessity, be at the end of the bond. lu one case
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the obligor signed his name and affixed his seal in the space
between the penal part of the bond and the condition thereof,

and it was held that the condition of the bond was included as a
part of the instrument as much as though the signature had been
at the foot of it. Beed v. Drake, 7 Wend., 345. The names of the
sureties ought to be mentioned in the body of the bond, but if

they are not, and the sureties sign and seal the bond, they will

be bound. JEx parte Fulton, 7 Cow., 484; Decker v. Judson, 2 E.

P. Smith, 439.* Where the bond executed upon an application

for an attachment professed to be the bond of Jacob Shafer, the

creditor who applied, and of two sureties, and was executed
thus :

" Walter Shafer, agent for Jacob Shafer," and the sureties

executed the bond in proper form and manner, it was held that

the bond was sufficient, although the principal was not bound
The court said :

" The boad, as I think, was sufficient. It was
the bond of the agent, Walter Shafer, individually, and an other

person, given on behalf of the pl3,intiff, and, as such, satisfies the
statute, although the plaintiff may not have been bound by it."

Millius V. Shafer, 3 Denio, 60. The statute requires that the
bond shall be delivered to the justice. See ante, 157. The justice

should retain the bond in his custody, together with the affida-

vits accompanying it. See ante, 128.

Who to ie sureties.'] The law has confided to the justice the

right to determine the sufficiency of the sureties. And the justice

should always be satisfied that the parties offered as sureties are

entirely able to respond in damages to the extent of the liability

incurred. The object of requiring a bond was to secure the

defendant against all damages and costs which might accrue

from issuing the attachment, and also to secure the return

of any surplus which might remain after the payment of the

plaintiff's demand, interest and costs. Without this protection

to the defendant's rights, an irresponsible plaintiff might obtain

the property of a defendant by an unjust or an illegal judg-

ment, and though the judgment were reversed on an appeal,

the defendant would have no security for his damages and costs,

nor for the value of his property if that had been sold and the

plaintiff had received the avails. And, even if the judgment
were to be affirmed, the defendant would not have any security

for the return of the surplus after the payment of the plaintiff's

judgment and costs. The justice ought in every case to require

such sureties as shall leave no reasonable doubt that the bond
will be such an indemnity as the law intended. When the plain-

tiff is a man of undoubted responsibility, and he himself executes

the bond, then one other responsible person as his surety will be

sufficient. The statute does not require that there shall be more
than one surety in addition to the plaintiff, or the applicant, if

either of them executes the bond. But, it will always be best to

require two names to the bond. If the plaintiff, or the applicant

for the attachment executes it, then one responsible surety in

(a) Williams v. Ba/rnaman, 19 Abb., 69.

Wait 11—21
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addition will be sufficient ; but, if neither the plaintiff nor the

applicant executes the bond, then two sureties should be required.

Liabilities of sureties.] The liability of the sureties is more
extensive than is generally supposed. By the language of the

statute, and the terms of the bond itself, it extends to all damages

and costs which the defendant may sustain by reason of the

issuing of the attachment. This language is very broad, for it

includes all damages which the defendant may sustain by reason

of issuing the attachment. If an attachment is issued and the

plaintiff fails in the action, the mere return of the defendant's

property may not in any manner serve to compensate him for

the damages which he has sustained.

The property may be injured, lost or destroyed, and it may be
property which was valuable in the defendant's business, and the

taking of it may have deprived him of the xise of it, or perhaps

he may have lost a desirable opportunity to sell it at a profit.

Dunning v. Hum]}hreif, 24 Wend., 31. These illustrations will

serve to show in what manner the defendant may suffer damages
from the issuing of the attachment.
But it is not merely a liability to damages that the sureties

undertake to answer for. The bond also agrees to pay all costs

which the defendant may sustain. The costs here mentioned are

not merely those which may be given in the attachment action

before the justice. The sureties are liable for all costs which may
be rendered against the plaintiff in the attachment action, or

upon any appeal from that judgment. This would include the

costs of the county court, the supreme court, and those of the

court of appeals, if the supreme court permitted the case to go
there. It will not make any difference in the rule, whether the

plaintiff or the defendant is the appealing party. If the final

judgment is given against the party who was plaintiff in the

attachment action, it will be of no consequence whether that final

judgment is the result of the reversal or the affirmance of a

previous decision. The sureties are liable to answer for the final

judgment, if it is against the party for whom they have given

the bond, for the purpose of getting the attachment in the

justice's court. Ball v. Gardner, 21 Wend., 270 ; Bennett v.

Brown, 31 Barb., 158; S. 0., 4 Oomst., 254 ; S. C, 6 E. P. Smith, 99.

It may be well to notice here a distinction which exists between
the case of an attachment bond, and the security which is given

to obtain a short summons or a warrant. In the case of an

attachment, the condition of a bond is, to answer for all damages
and costs which the defendant may sustain, hy reason of issuing

the attachment. In the case of a short summons or a warrant, the

surety merely binds himself to answer for any sum that may be

adjudged against the plaintiff in the suit, which is commenced by
the process issued. An appeal is a neiv suit, if the case is de-

cided solely upon the facts appearing on the justice's return, and
therefore the sureties are not liable on the bond for any costs

upon any such appeal in actions commenced by summons or
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warrant. Fenno v. Dicldnson, 4 Denio, 84. But if the case is one in

which a new trial is had in the county court, it is not a new suit.

Penalty of the iond.] The Revised Statutes require that the
penalty of the bond shall be two hundred dollars. The jurisdic-

tion of the justice extended to one hundred dollars in attachment
suits, and the penalty of the bond was double that sum. In
the cases originally provided for by the non-imprisonment act,

the jurisdiction was but fifty dollars, and hence the penalty of the

bond in the cases under that act need not exceed one hundred
dollars, to be double the amount of the judgment in such action.

But now the jurisdiction of a justice is two hundred dollars in all

attachment actions. Code, § 53, sub. 4 ; and therefore it is proper

to make the penalty of the bond four hundred dollars in all cases.

Condition of the land.'] The statute expressly requires that

the bond shall be executed to the defendant.

The bond ought, therefore, in all cases, to be made payable
to the defendant, because if it is made payable to any other

person, the statute will not be complied with.

The bond will be void if the condition is not such as the statute

requires. Barnard v. Yiele, 21 Wend., 88. The bond must also

be conditioned to pay the defendant all damages and costs which
he may sustain by reason of the issuing of such attachment if

such plaintiff fail to recover judgment thereon.

No other condition whatever will supply the place of this one
which the statute specifies. As to the extent of this liability, see

ante, 162.

The bond must also be conditioned, that if the plaintiff" recov-

ers judgment, that such plaintiff will pay the defendant all

moneys which shall be received by him from any property levied

upon by such attachment, over and above the amount of such
judgment, and interest and costs thereon.

Bond, when to be executed.'] The statute expressly declares that

the bond shall be executed before any attachment can issue under
the Eevised Statutes, or under the non-imprisonment act. Laws
1831, ch. 300, § 35; Vol. I, 75, § 217. The execution of a
proper bond is a condition, therefore, which must be complied

with before there is any legal authority to issue an attachment.

And if an attachment is issued and served before a bond is

executed, the defect cannot be remedied by executing a bond
afterwards. Ackerman v. Finch, 15 Wend., 652.

Amendment of bonds.] There is a very great difference whether

there is no bond at all in such cases, or whether there is a bond
which is defective in some respects. When there is no bond the

proceedings will be entirely void, and so of a bond which entirely

omits any of the conditions required by the statute.

But there are defects which are amendable by statute. The
statute provides: "Whenever a bond is or shall be required by
law to be given by any person, in order to entitle him to any
right or privilege conferred by law, or to commence any proceed-

ing, it shall not be necessary for such bond to conform in all
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respects to the form thereof prescribed by any statute, but the

same shall be deemed suflScient if it conform thereto substanti-

ally, and do not vary in any matter, to the prejudice of the rights

of the party to whom or for whose benefit such bond shall have

been given." 3 E. S., 870, § 35, 5th ed. " Whenever such bond

shall be defective in any respect, the court, ofiicer or body who
would be authorized to receive the same, or to entertain any

proceedings in consequence of such bond if the same had been

perfect, may, on the application of all the obligors therein, amend
the same in any respect, and such bond shall thereupon be deemed
valid from the time of the execution thereof." 3 E. S., 870, § 36,

5th ed.

The application to amend must be made by all the obligors

named in the bond. The statute requires this, and so do the

adjudged cases in relation to the statute. STiaw v. Lawrence, 14

How., 94 ; Potter v. Baker, 4 Paige, 290. The correct practice

would be, to draw up a written request which should specify the

particulars in which an amendment is desired, then let the sure-

ties all sign this request, and then present it to the justice. And
if the old sureties sign the amended bond, it will then be valid.

So if an amendment is made by adding the name of a new surety,

he will be bound as much as though he had signed the bond
originally. Decker v. Judson, 2 E. P. Smith, 439. If the bond does

not conform strictly to the letter of the statute, but it is a sub-

stantial compliance therewith, the bond will be valid.

And if the bond contains the conditions required by statute,

and some others which the statute does not require, that will not

invalidate the bond when the error does not prejudice the obligee,

or when it is more beneficial to him than the statute requires.

The amendment of a bond is for the benefit of the defendant in

an attachment suit, since the object is to increase the sufficiency

of his indemnity. The only safe practice, however, is to execute

a proper bond in the first instance. Every question of regularity

or of jurisdiction in that respect will thereby be avoided.

Action upon attachment lon^.'] A few points will be noticed in

relation to an action upon such bonds.
In an action upon an attachment bond, where the party suing

out the attachment has failed to recover a judgment, the defend-

ant in the attachment action is entitled to recover not only the

costs of the defense before the justice, but also damages for

the seizure and detention of the property. Dunning v. Sumphrey,
24 Wend., 31. But in such an action, if it appears that the

property was merely levied upon but not removed fi:'om the

possession of the defendant in the attachment suit, and that, on
the return of the attachment a judgment of nonsuit was entered

because of the failure of the plaintiff to appear, it was held, that

the rule of damages in such a case was the actual damages
sustained, and nothing more. Gfroat v. Gillespie, 25 Wend, 383.

Such a case would differ from one in which the attachment pro-

ceedings were void for want of an affidavit or a bond, because in
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the latter case the taking of the property would be illegal, while
in the other case, the taking would have been legal, and the
omission to appear might have been by accident, thus deter-

mining the action, but not rendering the previous proceedings
invalid.

If a suit be commenced before a justice against a non-resident

of the coryity by a long attachment, and the plaintiff fail to

appear on the return day thereof, the defendant may either treat

the process as void, and recover his damages in an action of

trespass, or waive the irregularity and take his remedy on the

attachment bond. Bowne v. Mellor, 6 Hill, 496.

The obligors in a bond executed upon issuing an attachment
in a justice's court where the plaintiff has failed to recover judg-
ment, are prima facie, liable for the value of the property
attached. But where property was seized and removed by virtue

of an attachment, and the plaintiff, having been nonsuited on
the trial, immediately sued out an other attachment upon which
the officer who served the first attachment, seized the same
property which was in his possession, on the second attachment,

and afterwards sold it on the execution in that suit; in an action

on the bond, given on the issuing of the first attachment, it was
held, that the sureties and the plaintiff in the attachment suit

were entitled to show the appropriation of the property on the

process in the second attachment suit, in reduction of damages.
Earl V. Spooner, 3 Denio, 246.

The court, in the case last cited, made a distinction between
an action of covenant upon the bond, and an action for a trespass

in illegally taking the property upon void process. In an action

of covenant upon the bond, the measure of damages is as stated

in that action. But in an action of trespass for wrongfully taking

the property of the defendant in the attachment action, the sub-

sequent appropriation of it by a sale under an execution in favor

of the wrongdoer, will not save the party from answering in

damages to the full value of the property. Otis v. Jones, 21

Wend., 394.

What the attachment must contain.] Tht; statute provides:

"Every such attachment shall state the amount of the deb^

sworn to by the applicant, and shall command any constable of

the county in which the justice resides to attach so much of the

goods and chattels of the debtor as will be sufficient to satisfy

such debt, and safely to keep the same, in order to satisfy any

judgment that may be recovered on such attachment, and to

make return of his proceedings thereon to the justice who issued

the same, at a time therein to be specified, not less than six nor

more than twelve days from the date thereof." Vol. I, 41, § 28.

Form of attachment.

Fulton County, ss: The people of the State of New York, to any

constable of said county, greeting : Whereas, Moses Spike has made
application to me, John Frothingham, Esq., one of the justices of the peace

of said county, for an attachment in his favor against the property of John
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Smith, according to the provisions of the statutes of the State of 'Sew York
in such cases made and provided, for a debt of one hundred dollars, being

the amount sworn to by the applicant ; which debt arose upon contract (or

upon a judgment), and the requisite proof by affidavit, and a legal bond
with sufficient sureties, duly approved by me, having been made and exe-

cuted and delivered to me.
You are, therefore, commanded to attach so much of the goods and

chattels of the said John Smith, as will be sufficient to satisfy such debt,

and safely to keep the same, in order to satisfy any judgment that may be
recovered on this attachment. And do you make return of your proceed-

ings hereon, to me, at my office in the town of Johnstown, in said county,

on the 24th day of November, 1864, at one o'clock in the afternoon; and
have you then and there this precept. Given under my hand at the town
aforesaid, the 14th day of November, 1864.

JOHN PROTHINGHAM, Justice.

There is no necessity that the attachment should recite or refer

to the statutes under and by virtue of which it is issued. The
statute which prescribes what an attachment shall contain does

not require that it shall show what statute authorizes it to be
issued. And when the statute prescribes that certain things

shall be contained in the attachment, the legal presumption is,

that all the essential requirements will be mentioned, upon the

principle that the express mention of certain things excludes

the supposition that any other thing was intended. And again,

in the absence of any statutory requirement upon the subject, the

same rule is applicable to an attachment which is applied to a
summons or a warrant. Neither of those kinds of process ever

refers to any statute for the authority by virtue of which it is

issued. And the principle of law is precisely the same in relation

to attachments, so far as it relates to that question.

When a justice by a clerical mistake omits to insert*in the

attachment the amount of the plaintiff's debt, he may, after

the service of the attachment, and on the return day of the pro-

cess, amend the attachment by inserting therein the amount of

the debt which was sworn to, notwithstanding the objections

of the defendant. Near v. Van Alstyne, 14 Wend., 230.

When an attachment action is tried and a judgment is ren-

dered therein in favor of the defendant, he is entitled to the

immediate possession of the attached property. And an appeal

by the plaintitf will not make any difference. If the goods are

not returned to the defendant, he may, on a proper demand, re-

cover the value of the goods because of their conversion, or he

may maintain an action of replevin to recover the goods them-
selves. Moore v. Somerindylce, 1 Hilt., 199.

SECTION IV.

SHORT ATTACHMENT.

This attachment must be made returnable in not less than
two, nor more than four days from its date. And the only differ-

ence in form between a short attachment and a long one, is in the

length of time which intervenes between the date and the return
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day. The facts and circnmstalnces must be stated in the same
manner as in an affidavit for a long attachment.
The remarks which have been made in relation to long attach-

ments are equally applicable to short attachments, except in

those particulars which will be hereafter pointed out. There has
been one very prevalent mistalie in relation to short attachments,
which is, that a short attachment has been supposed to be a

process which is entirely different in its nature from a long one.

At one time this view was entertained by the supreme court,

and it was then held that no affidavit or bond need be furnished

to authorize the issuing of this process. Bates v. Relyea, 23
Wend., 336. This view of the law has been expressly overruled

in several cases, and it is now conclusively settled that there

must be both an affidavit and a bond before a short attachment
can issue in any case whatever. Taylor v. Heath, 4 Denio, 592

;

Bennett v. Brown, 4 Oomst., 254; ^S'. C, 6 E. P. Smith, 99; Davis
V. Marshall, 14 Barb., 96. Ante, 159, 128.

Nothing is more common than to hear a short attachment
spoken of as a process which was intended for a different class

of cases than those provided for by a long attachment. It was
this error which led to the conclusion that neither an affidavit

nor a bond was necessary, though, as we have just seen, that

error has been corrected.

Before discussing the provisions of this section of the statute^

it will be cited :
" Whenever, by the provisions of the thirtieth

section of this act, no warrant can issue, and the defendant shall

reside out of the county, he shall be proceeded against by sum-
mons or attachment, returnable not less than two, nor more than

four days from the date thereof, which shall be served at least

two days before the time of appearance mentioned therein ; and
if such defendant be proceeded against otherwise, the justice

shall hav« no jurisdiction of the cause." Laws 1831, ch. 300,

§ 33, Vol. I, 75, § 215.

The first thing worthy of attention is, that the language of this

section differs very materially from that of the 34tli section ot

the same act. The 34th section commences thus: "In addition

to the cases. Sec, an attachment may be issued." It will be re-

membered that the Revised Statutes gave an attachment long

before the non-imprisonment act was passed, and that section

thu^ty-four of that act merely extended the remedy to a different

class of cases. Ante, 124. The 33d section, which has been cited,

does not profess to give an attachment in any different class of

cases from those already existing, either by the Eevised Statutes

or the 34th section of the non-imprisonment act.

The attachment was a remedy which was in familiar use in

many cases, and the statute was not changed in that respect by

the 33d section. That section does not, in reality, provide for

any class of cases whatever, so far as it relates to the question

what facts will authorize the issuing of an attachment. The only

effect of the 33d section is, to declare that when the defendant
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resides out of the county, the return day of the attachment shalf

be not less than two, nor more than four days from the date of

the process. This section does not, therefore, refer to a different

class of cases, and give a process in a different case or class of

cases ; but it merely declares, that in relation to some specified

persons the process shall differ in form from the attachment in

general use. This section does not extend the remedy by at-

tachment, to a single class of cases which is not provided for by

the other sections of the statute, though it does declare that the

time for the return day shall be less than in the case of a resident

defendant. And this modification as to attachments was made
solely for the convenience of non-resident defendants.

As we have already seen, the courts now invariably hold that

both an affidavit and a bond are necessary before a. short attach-

ment can be issued. And an important question then arises.

What facts shall the affidavit contain to authorize this attach-

ment? If a short attachment is a mere modification of the

ordinary attachment, the answer is very simple indeed. It must
state the same facts as are required for a long attachment, and
in addition to that, that the defendant resides out of the county in

which the attachment is sought to be obtained, and also, that no
warrant can issue against the defendant. This view of the con-

struction is strengthened by the language of the 33d section. It

declares that, where the defendant shall reside out of the county,

he shall be proceeded against by a short summons or attachment.

This language relates to the manner in which the defendant shall

be proceeded against, and not to the cases which will authorize

proceedings against him. It assumes that an attachment is an

existing remedy for all the cases in which that process is proper,

if the proper proofs and bond are furnished. But it was also

necessary to declare in what form that process should be issued

against non-resident defendants, and therefore section thirty-

three was enacted.

This view is further strengthened by the concluding clause of

this section ; for it declares that if a non-resident defendant is

proceeded against otherwise than by a short summons or a short

attachmett, the justice shall have no jurisdiction. This provi-

sion very clearly has no reference to the class of cases which will

authorize an attachment, nor to the statement of facts which
will be sufficient. It relates solely to the person of the defendant,

and not to the grounds for the attachment.
The remarks in relation to a short attachment have been more

extended than would be deemed necessary in ordinary cases ; and
this full explanation was deemed important in reference to one

decided case, which is opposed to the construction which has

been given.

In Van KirJc v. Wilds, 11 Barb., 520, it was held to be suffl

cient to state in the affidavit that the cause of action arose upon
contract for a specified amount, and that the defendant was a

non-resident of the county. This opinion was delivered by a verj
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learijied judge, but lie does not cite any authorities, nor does he
give any reasons for such a decision, and in my judgment, the
court overlooked the entire nature of the process, in considering
that it differed from a long attachment in any respect, except
as to the form of it.

The thirty-third section does not profess to give any remedy
in addition to that already existing, as the thirty-fourth section
does, nor does it give a short attachment simply because the
defendant is a non-resident. This is conclusive that the same
proof as to the fraudulent acts of the defendant as to person or
property is required precisely as in other cases of attachments.
But more than this, there is an express statute which requires it.

The requirements of the Eevised Statutes are expressly made
applicable to all attachments, whether issued under the thirty-

third or the thirty-fourth sections. " All the provisions of said

title fourth, not hereby expressly repealed, and not inconsistent

with the provisions of this act, are hereby declared to be in full

force, and to apply to the provisions of this act, so far as the same
relate to the proceedings in courts before justices of the peace."
Laws 1831, ch. 300, § 43; Vol. I, 77, § 224.

The courts have held, that by virtue of this section, the provi-

sions of the Eevised Statutes which require an affidavit and bond
before an attachment can issue under its provisions, are equally
applicable to the cases provided for by the non-imprisonment act,

and that an affidavit and bond are therefore necessary in all cases

before an attachment can be issued. Taylor v. Heath, 4 Denio,
592; Bennett v. Brown, 4 Oomst., 254; 8. C, 6 E. P. Smith, 99;
Davis V. Marshall, 14 Barb., 96; VanKirh v. Wilds, 11 Barb., 520.

But the provisions of the Revised Statutes which are thus referred

to and adopted, require not only that there shall be an affidavit

and a bond, but that the affidavit shall state the grounds upon
which the application is made, and that the affidavit shall also

state the facts and circumstances which prove that there are suffi-

cient grounds to issue the process. It is clear, that under the pro-

visions of the Eevised Statutes, there must be proof by affidavit

that the defendant is about to leave the county, or that he keeps
concealed to avoid the service of any civil process, &c., before an
attachment can be issued. And under the provisions of the non-

imprisonment act, there must be proof by affidavit that the

defendant has disposed of his property, &c., before an attachment
can be issued. The Eevised Statutes and the thirty-fourth section

of the non-imprisonment act, state all the grounds which will

authorize an attachment in any case whatever. And there is no
provision of the statute which makes the mere non-residence of

the defendant a ground, or any one of the grounds for an attach-

ment. The only importance of showing his non-residence is, that

the form of the attachment may be modified by making it return-

able within two or four days, instead of six or' twelve as in long

attachments. A short summons was intended to take the place

of the old non-resident warrant, if the cause of action arose upon

Wait 11—22
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contract, and no warrant could be issued. And the plaintiff can

have a short summons on the ground that the defendant is a non-

resident. He will thus get a valid judgment if he desires one.

But an attachment is not issued against a resident defendant,

without showing legal cause, and there is no reason why a short

attachment should issue, unless the same cause is shown which

vf ould authorize a long attachment.

The affidavits must always show that the defendant is a non-resi-

dent of the county, because the uon-residence of the defendant is

the sole ground which will authorize a short attachment instead of

a long one. In the absence of such proof, the defendant would be

deemed a resident of the county, and a short attachment an

improper process. And when a short attachment is issued, and

there is no evidence in the return, nor by the affidavits, that the

defendant is a non-resident, the judgment will be reversed.

Taylor v. Heath, 4 Denio, 592 ; Allen v. Stone, 9 Barb., 61. It

must not be understood from these cases that it will answer to

omit to state such non-residence of the defendant in the affidavits,

and then to supply proof of that fact on the trial, for that will

not be sufficient. The proof of non-residence is a jurisdictional

fact, and the justice has no right to issue a short summons until

due proof of that fact is made. And no proof is admissible in

such cases to supply the defects in the original affidavits. See

this point fully discussed, ante, 150. It is also necessary to show

in the affidavit for a short attachment, that no warrant can be

issued against the defendant.

The statute is explicit that a short summons or a short attach-

ment may issue in cases arising upon contract, " whenever, by

the provisions of the thirtieth section, no warrant can issue, and

the defendant shall reside out of the county," &c. It is clearly

necessary to show, in an affidavit for a short summons, that the

defendant cannot be arrested. Waters v. WMtamore, 13 Barb.,

634. See title Short Summons. And a short attachment is

given by the same section, and in the same language, that a

short summons is, so that it is impossible to apply a different

rule of construction to a short attachment.
I am aware that the construction which I have given to the

statutes will require the statement of some facts which are not

required in other books, nor by one of the adjudged cases. But

the construction which I have given seems to me to be the only

correct one, and the error, if any, which will arise from following

this practice will certainly be on the safe side, since it clearly

requires enough to make a plain case.*

Form of affidavit for a short attachment.

Fulton County, ss : Moses Spike being duly sworn, says that John

Smith is justly indebted to the said Moses Spike on a demand arising upon

contract (or, if the demand is upon a judgment, say, upon a judgment, and

state the amount thereof, and the time when, place where, and the person

before whom it was rendered), in the sum of one hundred dollars, as near

as this deponent can estimate or ascertain the same, over and above all diB<

(o) Note 556.
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counts which the said Joha Smith has against the said Moses Spike, and
the application for an attachment against the property of the said John
Smith which accompanies this aflBdavit is made on the grounds (state the
grounds as in the affidavit for a long attachment, as to concealment of per-

son, or the disposition of property, &c.)
And deponent further says : (Here state the facts and circumstances as

in the affidavit for a long attachment, as to leaving the county to avoid the
service of civil process, or as to disposing of property, or removing it, &o.)
And deponent further says, that the said John Smith resides out of the
coimty of Fulton, and is a non-resident of said county; and also, that
the cause of action against the defendant is not for the collection of money
by him as a public officer, nor for official misconduct or neglect of duty, nor
for damages for misconduct or neglect in any professional employment.
And deponent further says, that the acts so done as aforesaid by the said
John Smith, were done by him with intent to defraud his creditors.

MOSES SPIKE.
Subscribed and sworn before me, )

this 14th day of Nov., 1864, \
John Fbothingham, Justice.

As to the manner of stating the facts in the affidavits, and as
to all the general information as to affidavits for attachments,
see the remarks as to affidavits for long attachments, which are
equally applicable to short attachments, except in such particu-
lars as are otherwise specifically pointed out.

Form of bond for short attacliment.'] This is precisely the same
as in the case of a long attachment, except that the bond should
state that the defendant is a non-resident of the county. See
form, ante, 158.

The same rules are applicable to a short attachment bond, as
in the case of a long attachment. See ante, 157, 158.

Form of application for a short attachment.'] This form is pre-
cisely hke that in the case of a long attachment. See ante, 156.

Form of short attachment.'] This form is precisely like that of
a long attachment, except that it should state that the defendant
is a non-resident of the county, and that it should also fix the
return day at a time not less than two, nor more than four days
fpom the date thereof. See ante, 165.

Short attachment against whom issued.] This is the only attach-

ment which can in any case be issued if the defendant resides

out of the county in which the attachment issues. If the defend-
ant has absconded from the county in which he last resided, or

has left it, and has taken his property with him with the intent

to defraud his creditors, a short attachment is the only one which
can be issued if it is issued in any other county than the one in

which the defendant last resided. So, if a non-resident defend-
ant is in the county, and is about to remove his property from
such county with intent to defraud his creditors, a short attach-

ment is the only one that can be legally issued. Bowne v. 3Iellor,

6 Hill, 496; WeUer v. Gay, 24 Wend., 485. A non-resident of

the state should be sued by a short attachment if any attach-

ment is issued. Thompson v. Sayre, 1 Denio', 175. When the
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defendant is a resident of the county, a short attachment is never

proi^er, whether the plaintiff is a resident or a non-resident of

the county. It differs from a short summons in this respect,

because a short summons may in some cases be issued iu favor

of a non-resident plaintiff, while a short attachment cannot in

any case issue against a resident defendant. When both parties

are non-residents of the county, a short attachment is the appro

priate form of the process, but there must be the same affidavit

and bond that there is in any other case of issuing a short attach-

ment.
As to the town in which a non-resident defendant must be

sued, see ante, 52, title, Actions, where commenced.
When a short attachment has been issued, and the defendant's

property has been attached, but no personal service of the atr

tachmeut and inventory has been made by serving copies on the

defendant, a short summons must be issued on the return day of

the attachment, unless the defendant appears on that day, when
a summons will not be necessary. Yol. I, 76, § 220 ; Conway v.

Eitchins, 9 Barb., 378.

SECTION V.

SERVICE OF ATTACHMENT.

An attachment is usually executed by a constable, although

the justice may depute any other proper person for that purpose.

Ante, 48. A constable ought not to execute an attachment in

his own favor.

When to serve attachment.'] An attachment must be served in

proper time in order to be a valid service. A long attachment

must be executed at least six days before the return day; and a

short attachment must be executed at least two days before the

return day. As to the computation of time, see ante, 45. As
to service of process on Sunday, election days, town meeting

day and the like, see ante, 46, 47.

Where to attach.'] An attachment must be executed within the

county in which it is returnable. If the defendant's property is

taken on an attachment at any place out of such county, the

constable will be a trespasser. And this is the rule even in those

cases in which the constable is in pursuit of the property at the

very time the property is being removed from such county. For,

unless he can make a valid levy before it is taken out of the

county, he will be too late. If, however, the constable has once

made a valid levy, and has taken the property into his posses-

sion, he may follow the property into an other county and retake

it, if the defendant has unlawfully retaken and removed such

property into such other county.
The levy under the attachment gives the constable a lien upon

and an interest in the property, which he may enforce any where

by way of retaking its possession, or by maintaining an action

to recover its possession, or for damages for the unlawful taking

from his possession.
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What property exempt.'] The same property which may be taken
upon an execution maybe taken upon an attachment. Vol. I, 42,

^ 29; see Execution, Levy.
How to attach.'] The statute, Vol. I, 41, >§ 29, prescribes the

manner of serving the attachment. The constable must attach

and take into his custody, and safely keep such part of the goods
and chattels of the defendant as shall not be exempt from exe-

cution, and as shall be sufficient to satisfy the demand of the
plaintiff". The officer ought to take so much property as will be
clearly sufficient to satisfy the plaintiff's demand upon a sale ot

such property. He ought not, however, to take an unreasonable
quantity of property and thus injure the defendant. The kind
of property which may be taken is specified particularly in the

statute just referred to. Books of account, promissory notes

and choses in action of every kind are such property as cannot
be attached. It must be goods and chattels, such as may be
taken on execution. The property need not, however, belong to

the defendant alone. For, if he owns the propertj^ as tenant in

common with an other, or as a partner, his right, title and interest

in the property may be taken and sold in the same manner as on
an execution. So property which is liable to be sold upon an
execution for the purchase-money thereof, may be taken by virtue

of an attachment. Vol. I, 41, 42, § 29; and Id., 62, § 148, sub. 7.

The officer must be careful, however, not to take the property

of any other person than that of the defendant, or he will be a
trespasser. The right to break into buildings is the same as that

on an execution or upon a civil warrant, under which titles the

law wiU be fully explained. After the constable has taken the

property, his next duty is to make an inventory of the property

which he has seized. The statute requires this to be done iin-

mediately. Vol. I, 42, § 29. The inventory must be in writing.

It should show when it was made; enumerate each article, and
be signed by the constable.

Form of inventory.

JUSTICE'S COURT.—JoHiT Feothingham, Esq., Justice.

John Doe )

agt. >

Richard Roe. \

FuLTOsr County, ss: An inventory of the property which I have taken
this 16th day of November, 1864, in the above entitled action, by virtue of
the annexed attachment : Two cows ; five cords of hard maple wood

;

twenty-five bushels of com ; three tons of hay.

JAMES PIERSON, Constable.

After the inventory is made the constable ought to make an
exact copy of it. And he ought also to make an exact copy of

the attachment, if that has not been already done. This ought
to be done immediately after the taking of the property. And
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the copy of the attachment and of the inventory ought then to

be both certified by the constable.

They may be in the following forms

:

Certificate on attachment.

I hereby certify, that the within is a correct copy of the attachmen<

issued and served in said action. November 16th, 1864.

JAMES PIERSON, Oomtabk.

Certificate on inventory.

I hereby certify, that the within is a correct copy of the inventory of

the property taken by me on the attachment in said action, a copy of which

attachment is herewith served. November 16th, 1864.

JAMES PIERSON, GomtaUe.

These certified copies must be served as follows : If the defend-

ant can be found in the county, they must be served upon him
personally, by delivering them to him. Vol. I, 76, § 218. If he

cannot be found in the county, then such copies must be served

by leaving them at the last place of residence of the defendant,

if he has such residence in the county. Watts v. Willett, 2 Hilt.,

212 ; Vol. I, 42, § 29. If the defendant cannot be found in the

county, and he has no last place of residence therein, then such

copies must be left with the person in whose possession the said

goods and chattels were found. Vol. I, 42, '^ 29. The service of

these certified copies constitute a part of the service of the

attachment, and they must, therefore, be served at least six days

before the return day of a long attachment, and at least two

(lays before the return day of a short attachment. Unless such

service of the copies is properly made, the justice will not acquire

any jurisdiction over the property attached. When the defend-

ant is a non-resident of the county, and he is merely passing

through it, the copies cannot be served by leaving them at the

hotel at which he may take a meal or stay over night. Such a

stopping would not make the hotel his last place of residence.

Dudley v. Staples, 15 Johns., 196. And a voluntary appearance

of the defendant on the return day, will merely confer jurisdic-

tion over the person of the defeiidant, but not of the property.

This was so decided in a case in which the defendant could not

be found, but he had a residence in the county, though no copies

were left there. The attachment was held void as against the

claims of other execution creditors. Watts v. Willett, 2 Hilt., 212.

When the constable has once taken the defendant's property,

the law holds him accountable for its safe keeping, and he will

be liable for its loss, unless he uses due diligence in securing it.

He may leave it in custody of a third person, and take his

receipt for its redelivery in the same manner as upon an exe-

cution. Harvey v. Lane, 12 Wend., 563 ; and see People v. Beeder,

11 E. P. Smith, 302. This receipt may be in the same form as

that which is given when property is taken upon an execution,

except that in this case, the receipt should show that the property

was taken upon an attachment instead of an execution.
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Defendant may retain possession of goods.'] After tbe goods have
been attached, the defendant may prevent their removal, by giv-

ing a proper bond to the constable. Vol. I, 42, i^ 30. The bond
must be executed to the constable in such a case. It may be
executed by any person with one or more sureties, who are to

be approved by the constable. The penalty in the bond must be
double the sum which is stated in the attachment as the sum
which was sworn to by the plaintiff. The condition of the bond
must be, that such goods and chattels shall be produced, to

satisfy any execution that may be issued upon any judgment
which shall be obtained by the plaintiff upon such attachment,
within six months after the date of such bond. Vol. I, 42, <^ 30.

Bond hy defendant to prevent removal of goods.

Know all men by these presents, that we, Daniel Stewart and Richard
Roe, of the town of Johnstown, in the county of Fulton, are held and firmly

bound unto James Pierson, in the sum of dollars (double the

sum stated in the attachment to have been sworn to by the plaintiff), to be
paid to the said James Pierson, or to his certain attorney, executors,

administrators or assigns ; to which payment well and truly to be made,
we bind ourselves, our heirs, executors and administrators, jointly and
severally, firmly by these presents. Sealed with our seals. Dated the 16th

day of November, 1864.

The condition of this obligation is such, that if certain goods and chattels,

to wit : one double lumber wagon, one horse, &c. (enumerate all the articles

attached), which have been seized by the above named James Pierson, as

constable, by virtue of an attachment issued by John Frothingham, Esq.,

in favor of John Doe against the said Richard Roe, shall be produced to

satisfy any execution that may be issued upon any judgment which shall

be obtained by the plaintiff in the said attachment, within six months after

the date hereof, then this obligation to be void, otherwise of full force and
virtue. DANIEL STEWART, [l. s.l

RICHARD ROE. [l. s.]

Sealed and delivered )

in presence of
J

John FEOTHiifGHAM.

The statute leaves the approval of the surety to the constable

in this case. The proper mode will be to indorse the approval
upon the bond in writing, in this form

:

I approve of Daniel Stewart, as surety in the within bond. November
16th, 1864. JAMES PIERSON, Constable.

The penalty in this bond, must be in double the sum sworn to

by the plaintiff, as stated in the attachment. Vol. I, 42, § 30.

The condition of the bond must conform to the statute, or it will

be void. And if the condition of the bond is, that the judgment
shall be paid, instead of the statutory requirement, that the pro-

perty shall be produced to satisfy the execution, &c., such bond
will be void. Morange v. Edwards, IE. D. Smith, 414. Where
the bond is taken in proper form by the constable in such cases,

and there is a default on the part of the defendant, because of

his non-production of the property, the constable may assign such

bond to the plaintiff in the attachment suit, and he may maintain



X7G SERVICE OF ATTACHMENT.

an action thereon against the surety. Morange v. Edwards, 1 E.

D. Smith, 414.

The giving of the bond to the constable and his approval

thereof, does not destroy the lien of the attachment. If the execu-

tion is issued immediately upon the rendition of the judgment,

the constable will hold the property by virtue of the attachment

and execution upon such judgment, in preference to any other

executions or attachments, which are issued subsequently to the

attachment which he holds, and by virtue of which he took

the property. Van Loan v. Kline, 10 Johns., 129; Sterling v.

Welcome, 20 Wend., 238.

This lien of the attachment may be lost by the neglect and

delay of the plaintiff in the attachment suit. An execution

ought to be promptly issued upon the judgment and levied upon
the attached property. For it is by virtue of a levy upon such

execution that the property can be held after the judgment.

And if the execution is not issued within a reasonable time, upon
such judgment, and the property is removed to an adjoining

county where it is levied upon by an execution or taken upon
an attachment by other creditors, the lien of the first attachment

will be gone. Sterling v. Welcome, 20 Wend., 238, 240.

The lien of the attachment continues until the plaintiff can

regularly obtain a judgment and an execution. But it does not

continue until he may choose to levy upon the property, unless

that is done immediately, if the rights of other creditors are, or

may be affected by his delay. Ih.

The bond which is given when the defendant desires to pre-

vent a removal of the property, must be approved by the con-

staUe. Yol. I, 41, § 30. It is the duty of the constable to be

careful that such surety is entirely responsible. l!fot that the

constable is liable for the responsibility of the surety when he

has exercised his best judgment, and has used proper diligence

in learning the situation of the surety ; but because if he is neg-

ligent in these respects, he may be liable for such negligence.

The correct practice is, for the constable to refuse to approve

any surety whose responsibility is fairly questionable. And he

should require that the surety shall be a man whose credit stands

fair in public estimation. If the surety is a man who has

abundant property over and above the payment of his own
debts, and for the payment of the liability which he assumes;

and he is a freeholder or a householder of the county, the con-

stable will be justified in approving him as a surety.

If the constable approves of a surety who is known to be in-

solvent or irresponsible, or if he accepts of a stranger without

knowing his condition, he will be guilty of negligence.
" Whenever any oflicer is authorized or required by law to take

any sureties or bail, or to approve any sureties or bail, he shall

be authorized to administer an oath to every person who shall be

offered as such bail or surety to ascertain his sufiiciency." 3 E. 8.,

866, <? 9. 5th ed. A constable ought, in all cases, to swear the
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surety, unless he knows that the surety is unquestionably re-

sponsible. If the surety swears to facts which show that he is

responsible, the constable may approve of him if he is satisfied

of his responsibility. Under such circumstances the constable
will not be liable, even though the surety should prove to be
irresponsible. The constable ought to allow the defendant a
reasonable time to procure sureties in such a case.

The statute also provides, that any person other than the
defendant may claim the attached property. Vol. I, 42, <^ 31.

Such claim may be made at any time before an execution shall

issue upon a judgment in the attachment suit. The claimant
must execute a bond in such a case, and the bond differs ma-
terially from that which is given by the defendant when he
retains the property. The penalty of the bond, in. this case, must
be in double the value of the property attached. The amount of
the plaintiff's demand is not a matter of any consequence in this

case. If the plaintiff's demand is but five dollars, and the con-
stable has attached property of the value of one hundred dollars,

then the penalty of the bond must be two hundred dollars, which
would be double the value of the property attached.

The constable's duty is to refuse to deliver the property to

such third person, until a bond is tendered to him, in which the
penalty is double the value of the property attached and held by
Mm. The constable must judge of the value of the property in

the best manner that he can. If he is not a judge of its value,

he should call upon some competent and disinterested person or

persons, and obtain the assistance " which maybe derived from
their experience and judgment.
No action will lie against a constable for refusing to deliver

the property to such third person, unless he can prove clearly and
satisfactorily that he has offered to the constable such a bond as

is required, and that the constable has refused to receive it.

Kamena v. Wanner, 6 Duer, 698 ;, S. C, 6 Abb., 193. The object

of this bond is to protect the real owner of the property. Sup-
pose, for instance, that the plaintiff 's claim is five dollars, and that

the property attached is worth one hundred dollars, a bond in

double the amount of the plaintiff's claims would be ten dollars,

while a bond in double the value of the proijerty attached, would
be in the penalty of two hundred dollars.

If a third person, who may be an entire stranger, should be per-

mitted to give a bond for ten dollars, and then take the property,

the true owner of such property would frequently suffer great

loss. In such a case, if the property is delivered to an irrespon-

sible third person, upon his delivering to the constable a bond in

the penalty of ten dollars, the property may be removed by him
beyond the reach of the true owner,, and he thus lose his property,

and have no remedy except upon the bond in the penalty of ten

dollars, or by an action against the constable for his negligence.

The condition of this bond also differs materially from that

which is given by the defendant in the action., for the purpose

Wait 11—23
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of retaining possession of the property. The condition of the

bond in this case must be, that in any suit which may be brought

on such bond within three months from its date, the claimant

will establish that he was the owner of the property seized, at

the time of such seizure by the constable, and that if he fails

to do so, he will pay the value of the goods so claimed, with

interest.

In au action upon such a bond, the claimant must establish

that he is the owner of such property. A sheriff who levies upon
the attached goods by virtue of an execution, is not the owner,

within the meaning of the statute ; he has merely a special

property in them. Pierce v. Eingsmill, 25 Barb, 631. The statute

uses this word owner, in its popular sense, and it means one who
has the legal or rightful title, whether he is the possessor or not.

Id., 633.

If the plaintiff in the attachment action sues the sureties in

such a bond, it is not necessary to show that the justice had
jurisdiction to issue the attachment. That will be. intended in

the absence of proof to the contrary. WMley y. Sherman, 3

Denio, 185. But such claimant may allege, and prove if he can,

that the justice had no jurisdiction to issue the attachment, and
if that fact is established, no action can be maintained against

the claimant or his sureties, in such bond. Soman v. BrinckerJioof

1 Denio, 184.

In one case, Keyser v. Waterhury, 7 Barb., 650, it was held,

that wtiere a constable has taken property upon an attachment

issued by a justice, he is bound to release the same on being

served with a certificate that an appeal has been duly made from

the judgment of the justice, in the same manner as if the property

had been seized by him upon au execution. By an appeal duly

made, is intended that the appellant has given the undertaking

required by section 356 of the Oode. Vol. I, 28. But if a levy

has been made upon an execution before an appeal was brought,

the giving of such undertaking does not require the constable to

surrender up the property ; the lien of the execution is not dis-

charged, and the only effect of the undertaking is, to stay the

farther proceedings upon the execution until the decision of the

appeal. Code, § 357 ; Vol. I, 28 ; BatKbone v. Morris, 9 Abb.,

213 ; In the matter of Berry, 26 Barb., 55 ; Smith v. Allen, 2

B. D. Smith, 259.

There ought to be two sureties in a bond of this kind. Vol. I,

42, "^ 31. The sureties may be sworn in this case in the same
manner as in the case where the defendant gives a bond for the

purpose of preventing a removal of the property. Ante, 176.

The approval of this bond may be made by the constable

who a.ttached the property, or by the justice who issued the

attachment. The rules as to the approval are the same as in

the bond of the defendant. Ante, 175. If the approval is made
by the justice, he should sign his naiue to it oflBcially as justice.

The form given on page 175, is applicable to this bond. The
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only difference in the approval is, that the justice may sign the
approval in this case, instead of the constable ; or the constable

may sign it, and either will be regular. It will be best, however,
to let the constable approve the sureties. He must see and know
the value of the property when he makes the service of the
attachment. It is his duty to take the property and keep it

safely, which will include the taking of such bonds. The justice

can rarely know anything of the property, unless he goes where
it is and examines it. This is not any part of his official duty,
although he may do so if he chooses.

Bond iy claimant of property attached.

Know all men by these presents, that we, Moses Spike, Daniel Stewart
and James Dunn, of the town of Johnstown in the county of Fulton, are

held unto John Doe, in the sum of dollars (double the value of
the property attached), to be paid to the said John Doe, or to his certain

attorney, executors, administrators or assigns ; to which payment well and
truly to be made, we bind ourselves, our heirs, executors and administra-

tors, jointly and severally, firmly by these presents. Sealed with our seals.

Dated the lYth day of November, 1864.

Whereas, certain goods and chattels, to wit : one horse, &c. {enumerate
all the articles attached), were on this 17th day of November, 1864, seized

by James Pierson, constable, by virtue of an attachment issued by John
Frothingham, Esq., a justice of the peace of Johnstown in the county of

Fulton, in favor of the above named John Doe, against Richard Roe. And
whereas, the above bounden Moses Spike, claims the said goods and
chattels as his property.

Now, therefore, the condition of this obligation is such, that if, in a suit

to be brought on this obligation within three months from the date thereof,

the faid Moses Spike shall establish that he was the owner of the said goods
and chattels at the time of the said seizure ; and in case of his failure so to

do, if the said Moses Spike shall pay the value of the said goods and chat-

tels, with interest, then this obligation to be void, otherwise of full force

and virtue. MOSES SPIKE. [l. s."

DANIEL STEWART, [l. s.

JAMES DUNN. [l. s.;

Sealed and delivered
\

in presence of j

John Pbothikgham.

This bond must be executed to the plaintiff in the attachment
suit. When the bond is duly executed and approved, the con-
stable should deliver the property to the claimant. Vol. I, 42,

'^ 32. In an action upon such bond, it will be a valid defence if

the claimant can establish his ownership of the property at the

time of the seizure. But if he fails to do so, or^ if he allows a
judgment to be taken against him without any defense, the

sureties will be liable. Vol. I, 42, § 34. The measure of damages is

the value of the property, and interest from the date of the bond.
Ih. If the amount of such recovery by the plaintiff shall exceed
the amount of his judgment, the excess must be paid to the

defendant in the attachment suit. Vol. I, 43, § 35. The defend-

ant may, either before or after judgment, pay the amount of the
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plaintiff's claim, with costs, and he may then maintain an action

upon the bond given by such claimant. Vol. I, 43, <^ 36.

Beturn to attachment.'] The return to an attachment ought to

be drawn with great care, for, unless it is legally sufficient, the

justice will not acquire any jurisdiction over the property of

the defendant ; and, in many cases, there will not be any jurisdic-

tion over the person of the defendant.

The statute. Vol. I, 42, § 33, prescribes that the return shall

be made at the day mentioned in the attachment for that purpose.

It must be in writing, and subscribed by the constable. JZ>. It

ought to state the time when the property was attached, the

time when the inventory was made, and the time when ,the copy

of inventory and attachment were served upon the defendant.

The return ought also to show the manner in which the copies

of the attachment and inventory were served. If the service

was made upon the defendant personally, state that fact. If

the defendant could not be found in the county, the return

should show the taking of the property, and that the defendant
could not be found, and that a certified copy of the attachment
and of the inventory were left at the last place of residence of

the defendant, in the county. If the defendant cannot be found,

and he has no last place of residence in the county, then the

return should show that such copies were served upon the person

in whose possession the property was found. Vol. I, 42, ^^ 29

;

Id., 76, § 218.* And the return ought to show specifically whether
the service of the copies of the attachment and inventory were
or were not personally served ; for the statute expressly requires

this to be stated. Id., 76, § 218. In one case, BosenfieM v. How-
ard, 15 Barb., 546, the return showt^d a taking of the defendant's

property ; that the defendant could not be found in the county ;

that he had no residence therein ; and that the copies of attach-

ment and inventory were served upon the jjerson in whose posses-

sion the property was found.
The court held this sufficient, although the return did not state

specifically whether there was a service on the defendant. It

was said by the court that, from the facts returned, it was evi-

dent that the copies were not served on the defendant, and that

such return was sufficient. But, notwithstanding this case, the

return ought to state specifically, whether there was or was not

a service upon the defendant. It is easily done, and it ought not,

therefore, to be omitted. The case cited may be sufficient to

sustain a similar return, but experiments of that kind are usually

quite unprofitable to the parties to the actiou. If there are two
or more defendants, the return must show what was done in

relation to each of the defendants.
And even in a case where the defendants are joint debtors, if

the return shows a personal service upon one of the defendants,
but it does not state any thing in relation to the other defendants,
such return will be defective. And if the defendant, who is

personally served with the process, appears in the action, that

(a) Note 557.
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will not affect those not served ; and if tliey appeal from a judg-

ment, which is rendered against all the defendants, upon such a

return, such judgment will be reversed. McDoel v. Cooli, 2 Oomst.,

110 ; 8. C, 3 Denio, 317. The forms of several different returns

will be found below :

Property attached, and personal service on defendant.

By virtue of the within attachment, I did, on the 15th day of Novembei-,

] 864, attach and take into my custody, the goods and chattels of the de-

fendant, mentioned in the inventory of which the annexed is a copy ; and

immediately, on the same day, I made an inventory of the property seized,

and served a copy of the within attachment and of the said inventory, duly

certified by me, on the defendant personally.

JAMES PIERSON, Comtable.

Dated November IVth, 1864.

Property taken, defendant not found, copy left at residence.

By virtue of the within attachment, I did, on the 15th day of November,
1864, attach and take into my custody, the goods and chattels of the

defendant mentioned in the inventory of which the annexed is a copy ; and
immediately, on the same day, I made an inventory of the property seized,

and because the defendant could not be found in the county of Fulton, I

left a copy of the within attachment, and of the said inventory, duly certi-

iied by me, at the last place of residence of the said defendant. Dated
November 17th, 1864. JAMES PIERSON, Constable.

Property taken, defendant not found, and no residence in the county.

By virtue of the within attachment, I did, on the 15th day of November,
1864, attach and take into my custody, the goods and chattels of the de-

fendant, mentioned in the inventory of which the annexed is a copy ; and

immediately, on the same day, I made an inventory of the property seized,

arid because the defendant could not be fonnd in the county of Fulton, and

because also, the said defendant has nojast place of residence in said county

of Fulton, I left a copy of the within attachment, and of the said inventory,

duly certified by me, with John Smith, in whose possession I found the

said goods and chattels. Dated November 17th, 1864.

JAMES PIERSON, Constable.

Property attached, personal service, and lond taken.

By virtue of the within attachment, I did, on the 15th day of November,

1864, attach and take into my custody, the goods and chattels of the de-

fendant, mentioned in the inventory, of which the annexed is a copy ; and

immediately, on the same day, I made an inventory of the property seized,

and served a copy of the within attachment, and of the said inventory, duly

certified by me, on the defendant personally; but the said goods and

chattels were delivered up to Richard Roe, the defendant, upon receiving

the bond herewith returned. Dated November I7th, ] 864.

JAMES PIERSON, Constable.

If the bond was given by a third person who claimed the pro-

perty, then modify the form of the last return so as to show that

fact. The return ought to show that it was the property of the

defendant that was taken, although the legal intendment will be,

that it was the property of the defendant which was taken, even if

that fact is not stated in the return. Johnson v. Moss, 20 Wend., 145.
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It must not be understood that a justice may, in all cases,

proceed, upon the return day, to render a judgment upon a return

like any of the foregoing forms.

If the defendant's property has been taken, and the copies of

the attachment and inventory have been personally served on the

defendant, the justice may proceed on the return day of the at-

tachment, whether the attachment was issued under the provisions

of the Eevised Statutes or those of the non-imprisonment act.

Ante, 149, 150.

If the attachment was issued under the Revised Statutes, and
the defendant's property was taken, but no personal service of

the copies of the attachment and inventory has been made on
him, but copies were left at his last place of residence, then the

justice may proceed on the return day. Vol. I, 44, § 44; Id., 76,

§§ 219, 220. A summons is not to be issued in such a case. Stew-

art V. Brown, 16 Barb. 367 ; anU, 149, 150.

If the attachment was issued under the provisions of the non-

imprisonment act, Vol. I, 76, §§ 219, 220, and there was no
personal service on the defendant of the copies of the attach-

ment and inventory, and the defendant's property was attached,

then the justice must issue a summons. This summons should

correspond with the attachment. If the attachment was a

long one, then issue a long summons. If the attachment was
a short one, then issue a short summons. The law has provided

two kinds of summons, a long one and a short one, and each of

them is intended for a certain class of cases. The law intends

that such a summons will be issued as is appropriate to the resi-

dence of the parties, to the character of the attachment which it

follows, and to the analogies of the practice in ordinary cases of

issuing summonses. If the summons which is issued is returned

personally served, the justice may proceed on that return with

the cause in the same manner as upon the return of a summons
personally served. Vol. I, 76, § 220; and Id., 44, § 44.

The return to such summons may be as follows

:

Defendant not found.

I certify and return, that I have made diligent search and inquiry for the de-

fendant within named, and that he cannot be found in the county of Fulton.

ISTofember 17th, 1864. JAMES PrERSON", Constable.

Personal service.

The within summons was personally served on the defendant by me on

the 15th day of November, 1864. Dated November l7th, 1864.

JAMES PIERSON, Constable.

See also the returns.to summons. Ante, 74, 75. The constable

in making his return, should indorse it upon the original attach-

ment ; but if there is not sufficient room for that purpose, it may
be made upon a separate paper which must be properly and se-

curely annexed or attached to the original attachment. The
return in such case, must refer to the annexed attachment, in-
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stead of saying the witbiu attachment, as is done when the return

is indorsed upon the original attachment.

The constable should then attach to the attachment and return

the original inventory, or a copy of it, duly certified, together
with any bond which may have been executed and delivered to

him by the defendant for the purpose of retaining the property
;

or that of any claimant who has given a proper bond and taken
the property. These papers are all to be delivered to the justice

on the return day of the attachment, if it is not done at an earlier

day. If the return is regular on its face, the justice may proceed

in the action. And if the return is false, it will protect the

justice, or a purchaser under a sale upon an execution issued

upon such judgment. Case v. Bedfield, 7 Wend., 398. Bat if the

return is false, and there was not, in fact, a legal service, the de-

fendant may appeal, and assign the falsity of the return as error

in fact, and if it is established that the return is false, the judg-
ment will be reversed. Ante, 74.

If the defendant's property has been attached, but no personal

service of the copies of attachment and inventory have been
made on him, he may, notwithstanding, appear on the return

day of the attachment, either in person or by attorney ; and if

he does so, no summons need be issued. Vol. I, 76, '^ 220 ; Con-

way V. HitcMns, 9 Barb., 378, 381.

CHAPTER VIII.

EEPLBVIN, OK EEQUISITION OT PEESONAI, PEOPBETT.

SECTION I.

REPLEVIN PROCESS.

Nature of the action.'] This action differs materially from any
other one which can be brought in a justice's court. The object

of this action is to recover the possession of some particular per-

sonal property, which the plaintiff' claims has been unlawfully

taken fro.m him, or which is wrongfully detained, together with

such damages as may be legally awarded to him for such wrong-

ful acts. There are instances in which this action will furnish a

more desirable remedy than can be obtained in any other form

of action. The instances in which the action will lie, and the

general rules of law relating to such actions, have been elsewhere

explained. Vol. I, 862-878. The only branch of the subject which

will be here discussed, relates entirely to the practice in the

action, including some general rules which must be observed in

the preliminary proceedings. The statute which confers jurisdic-

lion in this class of cases, has been already given in full. Vol. I,

6, 7, 8; Code, '^ 53, sub. 10.

Nature of the property.] This action is expressly limited to the

recovery of the possession of personal property. There are none,

perhaps, who would suppose that an action could be brought in

a justice's court, to recover the possession of lands. But there
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are many persons who may not be able to determine in every

instance, whether the property claimed is personal property.

There are many things which may be considered personal pro-

perty, or they may be deemed to be a part of some real property,

according to the particular circumstances of the case. Trees

which are standing and growing upon lands, cannot be transferred

by a verbal contract, so as to make them personal property.

Green v. Armstrong, 1 Deuio, 550. So of fixtures, they are a part

of the real estate to which they are annexed. Gardner v. Finley,

19 Barb., 317 ; so of grass growing. Banlc of Lansingburgh v.

Crarg, 1 Barb., 542. The same rule applies to fruit trees, grape

vines and all other things which grow upon the land independ-

ently of annual planting or cultivation. But all such articles

may be made personal property by severing them from the real

estate, as by cutting down the trees, cutting the grass, &c.

And the same articles may be made subject to the same rules

as are applied to personal property. If the owner of trees

which are growing, should sell them by a valid written contract,

the purchaser would obtain the same right to take the trees as

though they had been actually severed from the land. Bank of

Lansingburgh \. Crary, 1 Barb., 542; Smith v. Benson, 1 Hill,

176; Godard v. GouM, 14 Barb., 662; MottY. Palmer, 1 Oomst.,

564. And in all such cases in which such things as trees, or grass

growing, or fixtures are either actually severed from the land, or

are conveyed by a written instrument, the purchaser may main-

tain this action to recover their possession.

There are also various other things which are to be considered

personal property, although they would not be articles which

could be levied upon by an execution. The law permits an exe-

cution to be levied upon personal property, and the articles which

are subject to levy are pretty generally understood. But there

are many things for which this action can be maintained,

although they would not be subject to an execution. The
reason for this distinction is found in the Code. By the com-

mon law certain articles are deemed to be personal property,

and as a general rule, those articles could be levied upon by an

execution. But there were other things which were not con-

sidered personal property, such as bills- of exchange, promissory

notes, books of account and the like. These things were said to

be choses in action, by way of distinguishing them from personal

property. The Code has, however, placed them upon the same
footing as personal property, and defines the term personal pro-

perty, thus :
" The words ' personal property,' as used in this act,

include money, goods, chattels, things in action, and evidences

of debt." Code, § 463, Vol. I, 35.

It is the same act which confers jurisdiction upon justices'

courts in this action. Code, § 53, sub. 10, Vol. I, 5. And there-

fore, this definition is made expressly applicable to this action in

these courts. And in this action, a plaintiff may now recover,

not merely those things which may be levied upon by virtue of
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an execution, but also any other kind of property Included within
that description. It will include promissory notes, bills of ex-
change, books of account, and all papers which are evidences of
debt. And it was held in one case, Knehue v. Williams, 1 Duer,
598, that a "warehouse entry" might be recovered. It was held
to be as properly a subject of an action as though it had been a
certificate of stock or a bill of exchange. Bank bills may be re-
covered in this action. Graves v. Dudley, 6 B. P. Smith, 76. The
question of identity would be a proper question at the trial.

It has been held that the maker of a note, who had paid it to
the holder, who was also the payee thereon, could not recover the
note, because it had no value. Todd v. Croolishanlcs, 3 Johns., 432.
But the reason assigned is scarcely satisfactory.

A note when given, is presumptive evidence of a settlement of
all accounts between the maker and the payee. And when the
maker pays the note, and he receives it into his possession, it

will be evidence of such settlement. It operates as evidence of
such settlement, and also as a receipt for the amount paid.
A receipt is personal property, within the statute as to larceny.

People V. Loomis, 4 Denio, 380. And a paid note may possibly
be of the value which is represented as the amount of the note,
since it is legal evidence of the payment of that amoimt.
There are other cases in which there can be no doubt that the

party paying a note may maintain this action to recover the note
paid. A surety who is compelled to pay a note, is entitled to the
note to enable him to prosecute the principal. So when one partner
takes his individual funds to pay a partnership note, he is entitled
to the note as evidence against his copartner, and an action will

lie to recover its possession. Calioon v. Banlc of TJtica, 3 Seld., 486.
What title or right plaintiff must have.'] A few general rules

may be of service

:

1. The actual owner of personal property who is entitled to the
immediate possession thereof, may maintain this action if such
property was wrongfully taken, or is wrongfully withheld.

2. Any person who has a right to the immediate possession of
such property, whether he claims such property as owner, or

whether he claims some special property therein, may maintain
this action. An officer who has a lien upon it by virtue of a levy
upon an execution, or a mechanic who has a lien for his labor,

are familiar instances of cases of this class.

3. It is sometimes said, that this action may be maintained,
whenever tresi)ass or trover will lie, for an unlawful talcing of the

property. There is, however, an exception to this rule. The
right to maintain the action, depends upon the question, whether
the plaintiff is entitled to the immediate possession of the pro-

perty claimed. If he is not, this action will not lie. If a con-

stable should take property by virtue of an illegal levy, he could

not justify, if he were to be sued in trespass or trover for the

unlawful taking or conversion. But if after such illegal levy,

and before any action is brought, a new execution is placed in

Wait 11—24
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the hands of the same constable, and he makes a valid levy by

virtue of the second execution ; no action to recover the posses-

sion of the projjerty for the first illegal levy can be maintained,

because the second levy is valid, and the plaintiff is not therefore

entitled to the immediate possession of such property. Sharp v.

WUttenhall, 3 Hill, 576.

4. Whatever shows that the plaintiff is not the owner, or that

he is not entitled to the immediate possession of the property, is

a valid defense; and therefore, it will be sufficient to show in this

action, that the title or the right to the immediate possession of

the property is in an other person. And this rule is equally

applicable, whether the defendant claims any right to the pro-

perty or to its possession under such third person or not. Eock-

ivell V. Saunders, 19 Barb., 473 ; Ingraham v. Hammond, 1 Hill,

353 ; and see Vol. I, 862 to 878.

Parties to the action.'] This subject will be fully discussed in

its proper place.

Value of the property.] The value of the property should not

exceed one hundred dollars, because that is the extent of the

jurisdiction of a justice's court in an action of replevin. The
statute requires the plaintiff's affidavit to state the actual value

of the property.

Demand iefore action.] There are two general rules upon this

subject, which are all that need be noticed in this place.

1. When the defendant has wrongfully and unlawfully taken

the property from the plaintiff, no demand is necessary before the

action is brought.
2. When the defendant came lawfully into possession of the

property, and he has not done any act which amounts to a con-

version of it, a demand is generally necessary before an action is

brought.
Time of claiming delivery of property.] The time at which the

plaintiff may demand that the property shall be taken from

the defendant and delivered to himself, is fixed by the statute.

It must be done at the time of issuing the summons; and it

cannot be done at any time afterwards. Code, § 53, sub. 10.

Proceedings hefore process issues.] The statute is imperative that

there shall be an affidavit and an undertaking hefore any process

issues for the taking and delivery of personal property. Code,

§ 53, sub. 10.

Affidavit, must le in all cases.] An affidavit is indispensable in

every case in an action to recover the possession of personal pro-

perty. The statute requires this affidavit before any process issues.

Code, § 53, sub. 10. An affidavit and undertaking are necessary to

confer jurisdiction upon the justice, to order the talcing of the

personal property which the plaintiff claims.

Who to draw the affidavit, &c.] It may sometimes be made a

question, who should draw the affidavit and the undertaking

required in this action. The statute furnishes a plain answer,

thus: "Before any process shall be issued in an action to recover
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the possession of personal property, the plaintiff, his agent or

attorney shall make proof by affidavit, &e." Code, § 53, sub. 10.

lu strictness of law, therefore, the justice is not bound to act in

the cause, until a proper affidavit is drawn and presented to him
by the plaintiff, &c. The affidavit must be accompanied by an
undertaking such as the law requires. The affidavit which is

presented to the justice, need not be sworn to at the time of pre-

senting it. If it is drawn up in blank, it may be sworn to before

the justice to whom it. is presented. And that is the general
practice in those cases in which the plaintiff draws the affidavit

himself, or procures it to be done by his agent or attorney. The
justice is bound to administer the oath in all cases in which a
party desires to make an affidavit in an action before him. A
willful refusal to swear the party is an indictable offense. People

V. Broohs, 1 Denio, 457. But although it is the duty of the plain-

tiff to draw the affidavit and undertaking, it is frequently and
perhaps generally the case, that he cannot do it without the
assistance of some other person who is more skilled than himself
in the law. He may employ an attorney, or he may request the
assistance of the justice in drawing such papers. The statute

regards it as entirely proper, that the justice should draw these

papers if he chooses to do so, on the plaintiff's request. This is

evident from the fact, that the law has provided for the payment
of fees to the justice for such services.

These papers are required by law, and in all cases in which
affidavits, apijlications and notices are required by law, the justice^

is allowed five cents a folio for drawing them. A folio is one
hundred words, counting every figure as a word. This fee is a
part of the justice's costs, and is entered in the judgment against
the unsuccessful party. In this action the defendant may require

afBdavits and undertakings, and the justice may draw those, if

he chooses to do so, at the request of the defendant. Either
party who requires the justice to draw such papers, is personally

liable to the justice for his fees. If the plaintiff fails in the action,

the fees for drawing his affidavits, &c., cannot be collected of the

defendant, and of course the plaintiff is alone liable for them.
And the same rule applies when the defendant fails in the action.

Wlio to draw copies for service.'] There is one question which
will naturally and frequently arise in this action. The service

of all the papers for commencing the action and taking the pro-

perty mentioned, must be made by the delivery of a copy. The
papers which must be thus served, are the summons and notice,

and the affidavit. The law makes it the duty of a constable to

serve process; but it is not his duty to make it, nor to make
copies thereof, unless some statute requires him to do so. And
in those cases in which he is required to do so, a fee is given to

him for the service as in the case of a summons. But in the

action of replevin, no fee is given to the constable for making
such copies, and he is not bound to do it as a part of his official

duty. He may do it at the request of the party, and he is
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entitled to such compensation therefor, as the party and himself

may agree upon; or in the absence of any agreement, he may
recover a reasonable compensation for the labor done.

In attachment cases, the statute gives the constable a fee for

making copies of papers. Vol. I, 65, § 152. But in an action of

replevin, the duty of drawing the papers devolves npon the

plaintiff, though the justice may do it at his request, and a fee is

given by law therefor. The plaintiff or the justice must furnish

the papers complete before the constable is bound to serve them.

There will not usually be any difficulty in relation to this point.

But there may questions arise, and it is therefore proper that each

party concerned should know his legal rights.

Printed blanks will generally be used in this action, as they

will save labor in drawing originals or in making copies. The
justice will be entitled to his fees for such printed papers, as

much as though they were written.

Wlio to make affidavits.'] The language of the statute is :
" Before

any process shall be issued in an action to recover the possession of

p&sonal property, the plaintiff, or his agent or attorney shall make
proof by affidavit, showing, &c." Code, § 53, sub. 10. This lan-

guage does not necessarily mean that the plaintiff, or his agent or

attorney shall swear to the affidavit. It is consistent with this

language to say that the true meaning is, that the plaintiff, or

his agent or attorney shall furnish proof by affidavit. If a full

and satisfactory affidavit is made by any person, and it is fur-

nished to the justice by the plaintiff, he clearly makes proof by

affidavit. And it is a general rule, that the law does not so much
regard who is the witness, as it does the sufficiency of the evi-

dence. Due legal proof of the facts required by the statute ought

to be sufficient, let the affidavit be made by whom it will. Bilt

if a more strict interpretation is insisted upon, the language of

the statute does not declare that the affidavit shall show on its

face that it was made by the agent or the attorney of the plain-

tiff. Still it will be advisable in every case in which an agent or

attorney makes the affidavit, to state that fact in it. For in sum-

mary proceedings to recover the possession of lands by removing

tenants, the language of the statute is quite similar to that used

in this statute, and in one case, it was held that the affidavit was

defective, because it merely recited or described the name of the

agent, instead of alleging directly that he was the agent of

the landlord. Cunningham v. Cfoelet, 4 Denio, 71.

In an action of this kind in the supreme court, this question

would not occur. The language of the statute in relation to those

cases is, that the affidavit may be made by the plaintiff, or hy

some one in his lehalf. Code, § 207. The difference in the lan-

guage in reference to the different courts, may have been entirely

unintentional, or it may have been intentional; but however

that may be, there will not generally be any difficulty in comply-

ing literally with the statute. Any person who makes an afSdavit

for the plaintiff is, for that purpose, his agent, if he acts at the
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request of the plaintiff. And again, if the person who acts as
agent or attorney for the plaintiff makes an affidavit, in which he
shows that he is an agent or attorney, and states such other facts

as he knows, it will then be proper for any other person to make
an affidavit of any material facts which he knows. The correct

practice will be to keep as near to the language of the statute as
possible, so as to avoid all unnecessary questions as to regularity

or legality in the proceedings.

Affidavits not to be entitled.'] The affidavits ought not to be
entitled, because at the time when the affidavit is made no action

is pending. The statute expressly forbids the issuing of process
before the affidavit is made. Code, § 53, sub. 10. Formerly in

actions in the supreme court, an affidavit would have been held
a nullity if entitled. Millihen v. 8elye, 3 Denio, 54. But since

the enactment of the Code, that rule does not prevail in the
supreme court. Pindar v. Black, 4 How., 95; Code, <^ 176, and
§ 406.

Probably the same rule would be applied to a justice's court,

since it is the intention of the law to confer all necessary ])owers

on justices' courts. Vol. I, 37, § 1. And besides that, the en-
titling should be treated as a nullity if the affidavit is full and
sufficient. As to entitling papers, see ante, 129.

Belief as to facts stated.'] The general rule in relation to affi-

davits in this action, is similar to that in relation to affidavits in

attachment actions. See ante, 137. The statute permits a state-

ment of the plaintiffs best information and belief as to the

grounds upon which the defendant claims the property. And
the better construction will be, to allow the defendant's claim to

be stated on the plaintiff's best knowledge, information and
belief, since that is the language of the statute. But all the

other facts in the affidavit must be stated directly and positively.

If the attorney for the plaintiff makes the affidavit, it will not be
sufficient for him to state the facts on the information of the
plaintiff and his belief in the truth of such information. Cutler

v. Rathlone, 1 Hill, 204. The attorney should in such cases,

state the facts within his own knowledge, and all hearsay evidence
will be useless, although he may state the claim of the defendant
upon his best knowledge, information and belief, in the same
manner that the plaintiff himself might do, because the statute

expressly authorizes him to do so.

There are several . things, each of which the statute makes in-

dispensable in all such affidavits. These will now he discussed

separately.

Description of property.] The statute requires that the property

which the plaintiff claims shall be particularly described. A
mere general description will not be sufficient, where a particu-

lar description can be given. And if the property cannot be
described by any particular characteristics, because of its general

resemblance to similar articles, such as wheat, corn, and the like,

then the description can be given as to its quantity, the place
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where it is kept, &c. A horse may be described by his color, gait,

age, and name, if he is called by one. A promissory note may
be described by stating the names of the maker and the payee,

the date and amount, and the length of time it has to run before

maturity. The principle in relation to the description is, that the

affidavit shall give all the information which the plaintiff is rea-

sonably able to furnish. Each party will then know precisely what
property is claimed, since the affidavit will show that fact. And
the officer will know, from the papers which are placed in his

hands, the particular property which he is required to take.

And there ought, in all cases, to be such a description of the pro-

perty, or the place in which it is kept, that the officer may justify

himself in the taking of the property described, either from such

description of the articles, or of the place in which he may find

them.
OwiwrsMp, how stated.'] When the plaintiff claims the posses-

sion of the property because he is the owner of it ; it will be

sufficient to allege that fact distinctly and positively. He need

not show in what manner he became the owner. This form of

stating the ownership has always been held sufficient in actions

in the supreme court, both before and since the enactment of the

Code. And there is no reason for a different rule in justices'

courts.

Bight to immediate possession, how stated.] The plaintiff some-

times claims the possession of personal property, where he has

no title to it as owner. He may claim its possession as bailee,

or because he has a lien upon it as a mechanic, or because he has

levied upon it as an officer. Besides these instances, there are

numerous other cases in which a person is entitled to the pos-

session of personal property. To enumerate all such instances

would be impossible. But whenever the plaintiff is entitled by

law to the immediate possession of the property, as against the

defendant, this action will lie. And in a justice's court it is

sufficient to allege distinctly and positively that the plaintiff, is

entitled to the immediate possession of the property. This was
the rule in the supreme court before the Code, and the old statute

was very similar to that which now applies to justices' courts.

Under the old practice in the supreme court, it was not neces-

sary to state the facts which showed that the plaintiff was
entitled to the immediate possession of the property, nor need

that now be done in a justice's court. But a different rule, is

observed in the supreme court since the Oode was enacted. In

that court the statute now requires that the plaintiff shall state

the facts which show his special interest in the property claimed,

when he is not alleged to be the owner. Oode, <^ 207, sub. 1;

Depew V. Leal, 2 Abb., 131.

But although it is not necessary in a justice's court, to state

the facts which show that the plaintiff has a special intetest in

the property which entitles him to its possession, yet it is gene-

rally an easy matter to do so. If he claims it by virtue of a levy,
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it is but little trouble to state such facts as will show his right,

and so of all other instances. There are many instances in which
a litigation may be avoided by such a statement of the facts.

The defendant cannot always know on what grounds the plain-

tiff claims the possession of the property, unless the affidavit

discloses the facts. A careful practitioner will probably prefer

to state the grounds of his client's claim fully, as he will thus

avoid all question as to the necessity for doing so, and he will at

the same time give the defendant full and fair notice of the claim

which the plaintiff makes.
Wrongfully withheld, &c.] It is not sufficient for the affidavit

to show merely that the property is withheld or detained by the

defendant.

The affidavit is required to show that the property is wrongfully
withheld or detained. It will be sufficient to allege directly and
positively, that the property is wrongfully withheld or detained.

Cause of detention, &c.] The law requires the plaintiff to state

in his affidavit, the cause which is assigned by the defendant for

the withholding or detention of the property. The plaintiff may
state that according to his best knowledge, information and
belief. He may know what those grounds are, from the decla-

rations of the defendant; he may know from the facts and
circumstances of the transactions between himself and the de-

fendant, or he may have heard through some third person what
claim the defendant makes. In all cases, it will be sufficient to

allege what the supposed cause of withholding or detention is,

according to the best knowledge, information and belief of the
person making the affidavit. This rule is the same whether
the plaintiff or some other person makes the affidavit.

After stating the cause of the detention of the property by the

defendant, it would be proper to allege that the claim so made
by the defendant is unfounded.

It is not strictly necessary, however, to do this. When the

affidavit alleges once that the withholding or detention is wrong-
ful, there is no need of repeating it, after stating the alleged

cause of detention. There is no harm, however, in doing so.

And there may be those who would prefer to state the alleged

cause of detention, and then to state or show that the claim is

not valid either in fact or in law. For instance, the defendant

may claim to have some lien upon the property as the cause of

detention. The plaintiff may show in the affidavit, either that

the lien has been discharged, or that in law it never had any
existence.

Not taken for amy tax, fine, &c.J It must appear affirmatively,

that the property was not taken for any tax, fine or assessment,

pursuant to any statute, and that it was not seized by virtue of

an execution or an attachment against the property of the plain-

tiff, or that, if it was so seized, it was exempt by statute from

such seizure. Vol. I, 871, &c. As to the taking of the property

for a tax, fine or assessment, pursuant to a statute, it will be
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suflScieut to allege that the property was not takea for a tax, fine

or assessment pursuant to a statute.

And if the property has not been taken on any execution or

attachment, it will be enough to allege the fact positively, in the

same manner as in the case of a tax, fine or assessment.

But if the property has been taken by virtue of an execution,

or upon an attachment against the defendant's property, a dif-

ferent rule may perhaps exist, in case the plaintiff claims that the

property is exempt from execution. In one case, Roberts v.

Willard, 1 Code Eep., 100, it was held that it was suflBcient for

the affidavit to state in direct and positive terms that the pro-

perty was exempt. In the opinion of the court, notice is taken

of the earlier case of Spalding v. Spalding, 3 How., 297, which
requires the facts to be stated so as to show that the property is

exempt, but the authority of the older case was questioned. In

this conflict of judicial authority, the prudent course undoubtedly
will be, to state the facts which show such exemption. A proper

precedent for such an affidavit will be given in a subsequent place.

Actual value ofproperty.] It is required that the affidavit shall

state the actual value of the property claimed. Ante, 186. Code,

§ 53, sub. 10. That value must not exceed the jurisdiction of

the justice, which in actions for recovering the possession of per-

sonal property, must not exceed one hundred dollars.

General rules as to affidavits.] There are several general rules

which are applicable to affidavits in all cases. See ante, 153.

Indorsing direction upon affidavit] "When the plaintiff has fur-

nished the justice with a legal and sufficient affidavit, and with

an undertaking such as is required by law, the justice is then

required to indorse upon the affidavit " a direction to any con-

stable of the county in which said justice shall reside, requiring

said constable to take the property described therein from the

defendant, and keep the same to be disposed of according to

law." Code, § 53, sub. 10. It will be observed that this direction

must be indorsed upon the affidavit which describes the property

that the plaintiff claims. The original affidavit, with the in-

dorsement thereon, is the one which must be delivered to the

constable as his authority to take the property.

The indorsement may be in the following form

:

Indorsement on affidavit.

To any constable of the county of Fulton : You are hereby directed and

required to take the property described in the within affidavit, from Rich-

ard Roe, who is therein named as defendant, and to keep the said property,

to be disposed of according to law. Johnstown, November 10th, 1864.

JOHN FROTHINGHAM, Justice.

Controverting affidavits.] The defendant cannot controvert the

truth of the affidavit of the plaintiff. If the defendant desires to

retain the possession of the property until after the trial of the

action, he can do so by giving a proper undertaking. Code, ^'53,

sub 10. And the trial of such collateral matters upon affida-
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vits was not intended by the statute. The rule is the same as to

attachment affidavits. Ante, 151 ; and see Knehue v. Williams,

1 Diier, 598, opinion.

Defective affidavits^ In the supreme court it is a common
practice to amend detective affidavits in these actions, if a proper

case exists for an exercise of the authority. Cutler v. Ratlibone, 1

Hill, 204 ; Stacy v. Famliam, 2 How., 26 ; Spalding v. Spalding,

3 How., 301 ; Depew v. Leal, 2 Abb., 136. There is no good rea-

son why an amendment is not as proper in a justice's court as iu

a court of record. And, in such a case, a justice has the same
power to permit the amendment of an affidavit as that possessed

by one of the higher courts. Vol. I., 37, § 1 ; and see title, Amend-
ments. In attachment cases, as has been seen, ante, 150, there

cannot be any amendment of the affidavit. The reason why
there is no amendment permitted in those cases is, because the

affidavit is a prerequisite to the issuing an attachment in any
case. And the absence of any affidavit, or the existence of a
defective one wiU, in either case, fail to confer any jurisdiction

upon the justice to issue an attachment.

A summons issues, in most cases, without any proof or security.

And a summons is issued in this action to recover personal pro-

perty. If the plaintiff sues for the recovery of damages, he may
take a summons without any affidavit whatever. But if he
wishes to obtain the possession of the property claimed, he must
furnish an affidavit and undertaking. The action is commenced
by the summons, but the property is taken by virtue of the
direction upon the affidavit. The defect in the affidavit does not
affect the jurisdiction over the person of the defendant ; though,
if the affidavit should not be amended, there might not be any
jurisdiction over the property. The want of an affidavit would
prevent the existence of any jurisdiction to commence an action

by attachment; and so of a defective affidavit. And there would
not be any jurisdiction of the action, either as to the person or

over the property, in that case. But, in this action, the sum-
mons would confer jurisdiction over the person, and there would
therefore be jurisdiction in that respect. And where there is

jurisdiction over the person of the defendant in the action, there

may generally be amendments made, if they do not infringe upon
the rights of the opposite party, and if they are calculated to

advance the interests of justice.

Form of affidavit in ordinary cases.

FtiLTOsr County, ss: John Doe being duly sworn, says that he is about to

commence an action before John Frothingham, a justice of the peace of the

town of Johnstown in Fulton county, against Richard Roe, for the recovery
of the possession of the personal property hereinafter mentioned and
described ; that he is the owner of the said property (or that he is entitled

to the immediate possession thereof) ; that he claims the possession of the

following described property (here describe the property with as much
particularity as is reasonably possible, see ante, 1 89); that the said property

was wrongfully taken, and is still wrongfully detained from this deponent

Wait 11—25
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by the said Richard Roe ; that the alleged cause of such detention, to the

best of deponent's knowledge, information and belief, is (here state the claim

which the defendant makes, whether as owner, or as having a lien thereon,

or in any other manner, see ante, 191); that the said property has not been

taken for any tax, fine or assessment pursuant to any statute, nor seized

by virtue of an execution, nor upon any attachment issued against the pro-

perty of this deponent ; that the actual value of the said property is one

hundred dollars, and it does not exceed that sum in value.

Subscribed and sworn before me, this / JOHN DOE,
19th day of November, 1864, j"

John Feothingham, Justice.

Form of affidavit to recover exempt property.

FtTLTON CotTNTT, ss : John Doe being duly sworn, says, that he is about

to commence an action in a justice's court, before John Frothingham, Esq.,

a justice of the peace of the town of Johnstown, in Pulton county, against

Richard Roe, for the recovery of the possession of the personal property

hereinafter mentioned and described ; that he is the owner of the following

described personal property (hei'e describe it particularly) ; that the said pro-

perty was wrongfully taken, and is still wrongfully and unlawfully detained

from this deponent by the said Richard Roe ; that the alleged cause of such

detention, to the best knowledge, information and belief of this deponent,

is, that the said Richard Roe is a constable of the county of Fulton ; that

he took the said property, or claims to have taken it, by virtue of an exe-

cution issued by Daniel Cameron, Esq., a justice of the peace of the town
of Johnstown, in the county of FultoB, which execution was issued upon a

judgment in an action in which one James Denn was plaintiff, and this

deponent was defendant ; and deponent says that the articles of personal

property so seized and taken by the said Richard Roe, on the said execu-

tion were, at the time they were so wrongfully taken, and now are exempt
by statute, from levy and sale upon execution ; and deponent further says,

that he was, at the time of such wrongful taking, and that he now is a

householder (or that he has a family for which he provides) of the town of

Johnstown, in Fulton county ; that the said personal property so wrong-
fully taken and detained, are necessary articles of household farniture (or

working tools, or team, &g.) ; that the entire personal property of this

deponent in household furniture, working tools and team, do not in the

aggregate exceed two hundred and fifty dollars in value over and above

the articles which are absolutely exempted from execution by the provi-

sions of the Revised Statutes ; that the execution upon which such property

was taken, was not issued upon any judgment rendered for the purchase-

money thereof, nor upon any judgment rendered upon any claim accruing

to any domestic, for work and labor performed as a domestic in the family

of this deponent ; that the actual value of the property so taken is one

hundred dollars, and it does not exceed that sum in value.

Subscribed and sworn before me, )

" JOHN DOE.
this 19th day of Nov., 1864, \

John Feothingham, Jicstice.

There are some articles which are absolutely exempt from levy

and sale upon execution ; and there are other articles which are

exempted if they are necessary to a householder, or an inhabit-

ant having a family for which he provides. By looking at the

statute, it vdll be easy to determine the articles which belong to

each class. The proper rule in these cases of exempt property is,

to state the facts fully and clearly, so that it may appear plaiuly
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and aflSrmatively on the face of the affidavit that the property if<

exempt from levy and sale upon an execution. The same rule
applies when the property is taken by virtue of an attachment
which is issued against the defendant's property. If the property
is not liable to an execution, it cannot be taken upon an attach-
ment. And if it is so taken, the party injured may recover the
possession of his property in this action. When the affidavit is

made by the agent or the attorney of the plaintiff, the form
should be modified to meet the circumstances of the case.

Form of affidavit made 1>y agent.

FtTLTON CouwTT, ss : Peter Smith, being duly sworn, says that he is tht
agent of John Doe ; that said John Doe is about to commence an action, &c.

The affidavit should then proceed to state the same facts as in
the preceding forms, the only difference being that the affidavit

shows that it is made by the agent of the plaintiff. See ante, 188.
These general forms are sufficient to show in what manner the
facts ought to be stated. And any person can, with a little care,

state the facts in every instance in such a manner as to answer
the requirements of the statute. After the affidavit is drawn and
sworn to, the next step will be to indorse it. This has been fully

explained, and a precedent given. Ante, 192. When the affida^

vit is completed and it is properly indorsed, it will be necessary
to draw up and execute a proper undertaking, before the process
can properly be delivered to the constable for service.

UndertaMng, must he security in all cases.'] In an action to re-

cover the possession of personal property, the plaintiff must
furnish an undertaking with one or jnore sufficient sureties. To
this rule there is no exception. An undertaking is an indis-

pensable prerequisite to the authorizing of a seizure and delivery
of the property claimed.

Must ie in writing.'] The statute requires that the undertaking
shall be in writing. It is not required that it shall be sealed, nor
that it shall be in the form of a bond. A mere verbal agreement
would be void for two reasons. The first is,,that the statute de-
clares that it shall be in writing ; and the second reason is, that

any verbal agreement of that nature would be void by the statute

of fi-auds. It is not necessary that such undertakings should be
in any particular form, if if states such facts as are required by
the statute.

A bond which is drawn in proper form and with the proper
conditions, is the best mode of giving security. A bond is a
valid undertaking beyond any question; and it is preferred in

this case, as in all others in which a form of security has been
given.

'Who to execute it.] The bond may be executed by the plaintiff

with one or more sureties; or it may be executed by one or more
sureties without the joinder of the plaintiff. There must, how-
ever, be at least one or more sureties in every case. If the

plaintiff executes the bond, there must also be at least one
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surety in this case, as iu all others in which the law requires

sureties to be given. It is the duty of the justice to see that

the persons who offer themselves as sureties are entirely responsi-

ble persons. And the justice should in no case approve of sure-

ties, unless he is entirely satisfied of their solvency and of their

responsibility to pay such liabilities as are incurred by their act

of becoming a surety. See ante, 161.

Penalty of the land.'] The statute requires that the undertaking

shall be to the effect that the sureties are bound in double the

value of the property as stated in the affidavit for the prosecution

of the action.

That property cannot, in any case, exceed one hundred dollars

in value, as that is the extent of the jurisdiction of the justice in

this action. There should, therefore, always be a bond executed

in the penalty of at least two hundred dollars. This bond should,

in all cases, be in double the amount of any sum which could be

stated in the plaintiff's affidavit as the value of the property

claimed.

Condition of the lond.'] Great care should be taken that the con-

dition of the bond conforms to the requirements of the statute.

There are three points to be observed. One condition is, that

the plaintiff will prosecute the action. The object of this condi

tion is, that the plaintiff shall not commence an action and obtain

possession of the property, and then be at liberty to abandon the

action. Ifthe action is not prosecuted to a successful termination

on the part of the plaintiff; or if by any means the plaintiff fails

in the action, the sureties will be liable for a breach of this con-

dition. Grould V. Warner, 3 Wend., 54. An other condition is,

that the property which has been taken from the defendant
shall be returned to him, if the court shall adjudge a return of

the property. Any failure of the plaintiff to return the property

will be a breach of this condition, for which the surety will be

liable. An other condition is, that the sureties will pay to the

defendant any sum which may be recovered against the plaintiff

for any .cause. This clause of the condition is very broad, and it

creates a liability on the part of the surety, which is much more
extensive than many persons may at first suppose. The liabili-

ties of sureties will be discussed in a subsequent place.

Approval of sureties in iond.^ The statute expressly requires

that the justice shall approve of the sufficiency of the sureties.

This approval ought to be in writing and indorsed upon the hond.

it should also be signed by the justice officially, and it must be

made by the justice before whom the action is commenced.
This approval is not a mere matter which may be observed, or

may be disregarded at pleasure. It is required by the statute,

and it is therefore indispensable to the regular execution of the

bond. Burns v. Bobbins, 1 Code Eep., 62. One of the objects of

the statute was, that no sureties should be received in this action

on the issuing of process, unless they were men whose reponsi-

bility the justice could conscientiously and officially recognize
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as .such sureties as the law requires. The qualifications of sure-
ties have been suflficiently discussed elsewhere. Ante, 161.

Delivery of lond to justice.'] After the bond is executed and
approved, it should be delivered to the justice and retained by
him. He should file and preserve it among the papers in the
cause. And in case of any breach of any of the conditions in

such bond, the justice should, on demand of the defendant,
deliver the bond to him. It was executed for his especial benefit,

and he is therefore entitled to it, for the purpose of prosecuting
it for the recovery of such damages as are by law recoverable.
The justice should, however, retain the possession of the bond
until after the trial of the action, and until there has been some
breach of some of its conditions. If the defendant should fail in
his defense on the merits of the action, the sureties would not be
liable, on either the condition to prosecute the action, or on the
condition to return the property, since neither condition would
be broken. In such cases and in all other cases, the justice should
retain the bond until the defendant is entitled to maintain an
action upon it, for a breach of some condition contained in it.

The justice should, however, permit either of the parties to the
action to take a copy of it at any time. And the justice would
also be compellable to produce it on the trial of any cause in

which it is important as a part of the evidence. So, an action to

recover the possession of the bond would lie against the justice,

after a breach in its conditions. It would then be the property
of the defendant, and he would be entitled to the immediate pos-
session thereof.

Amendment of hond.l The general rules as to the amendment
of bonds have already been explained. Ante, 163. The same rule

applies in this action. Newland v. Willetts, 1 Barb., 20. The
amendment which is made is for the benefit of the defendant,
and he could not object on the ground that it would be an injury

to him. The statute provides that new sureties may be given
by the plaintiff on the return day of the summons, provided the
iirst sureties are excepted to and fail to justify. Code, § 53, sub.

10. And if new sureties are joined in the bond, they will be as

much liable as though they had originally been sureties. Declcer

V. Judson, 2 B. P. Smith, 439. As to the general powers of the
justice, see Vol. I, 37, § 1.

Liahility of the sureties.'] The language of the statute is very
plain in relation to the responsibilities which are assumed by a
surety. If the plaintiff fails in the action, and he does not pay
such costs and damages as are awarded in the action ; or if the

plaintiff does not return the property to the defendant when a
return is adjudged, the surety will be liable for the payment of

all such costs and damages. But there is a still greater liability.

If the plaintiff should succeed in the action before the justice,

and the defendant should appeal to the county court, and from
there to the supreme court, if the final judgment is against the

plaintiff, the sureties are liable for all the costs of the appeal.
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And if the supreme court should permit an appeal to the court

of appeals, and the judgment of that court should be against

the plaintiff, the sureties will be liable for all the costs on all the

appeals. Tillies v. O'Connor, 28 Barb., 538. The language of

this statute is very different from that in relation to a surety for

a short summons or a civil warrant. The surety for such a pro-

cess, as either of them, is liable for any sum which may be ad

judged against the plaintiffm the suit. Ante, 85, 106. While in

this action the surety is liable for any sum which may be re-

covered against the plaintiff for any cause.

Form of Bond.

Know all men by these presents, that we, James Jackson and John
Styles, are held and firmly bound unto Richard Roe, in the sum of two
hundred dollars, to be paid to the said Richard Roe, or to his certain

attorney, executors, administrators or assigns ; to which payment, well and

truly to be made, we bind ourselves, our heirs, executors and adminis-

trators, jointly and severally, firmly by these presents. Sealed with our

seals. Dated the 21st day of November, 1864.

Whereas, application has been made by John Doe, to John Frothing-

ham, Esq., a justice of the peace, of the town of Johnstown, in the county

of Pulton, for a summons and notice for the commencement of an action

against Richard Roe, for the recovery of the possession of the following

described property (here describe it as in the affidavit) ; and whereas

application has also been made by the said John Doe, to the said justice,

for process to take the said property from the said Richard Roe ; and

whereas also, an afiidavit in due form of law has been made and presented

to the said justice, by the said plaintiff, and the same has been duly in-

dorsed by said justice in pursuance of the statute.

Now, therefore, the condition of this obligation is such, that if the said

property is taken from the possession of the said Richard Roe, by virtue

of any process to be issued by the said justice in said action, and the said

John Doe shall duly and legally prosecute such action ; and if the said John
Doe shall return said property to the said Richard Roe, in case a return

thereof shall be adjudged in due course of law, and if the said John Doe
shall pay to the said Richard Roe, such sums as may for any cause be

recovered against the said John Doe, then this obligation is to be void,

otherwise to be in full force and virtue.

JAMES JACKSON,
JOHN STYLES, feij

Sealed and delivered )

in presence of \

John FEOTHijiTGHAM.

The approval may be in the following form

:

I approve of James Jackson and John Styles, as sureties in the within

bond. November 21st, 1864. JOHN PROTHINGHAM, Jms««c«.

The same general rules are as applicable to this boud as to any
other one. See ante, 159 to 165.

Summons, when to le issued.'] After a proper aflBdavit and bond
have been duly executed, and the sureties in the bond have

been duly approved, and a proper direction has been indorsed on

the original affidavit by the justice, the next step "will be for the

justice to make out and issue the proper summons and notice.
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And when these papers are all completed, the necessary copies
of such papers as are required to be served upon the defendant
should be made. The original affidavit and indorsement, and
the summons and notice, together with the proper copies thereof
should then be delivered to some constable of the county for

service.

Statutory requirements of summons.] The statute prescribes the
form of the process which shall be used in commencing this action.

And it declares that such process shall be a summons. This sum-
mons is to be governed by the general rules which relate to a
summons, except as to those particulars which are expressly made
to govern this process, when issued in an action for the recovery of
personal property. See ante, 41 to 48. The notice which is spoken
of by the statute, is not a separate process ; for it is expressly
declared that the summons shall contain a notice to the defend-
ant, &c. And, therefore, there is really but one process which is

a summons, though it differs from the usual summons by contain-
ing a notice which is not ordinarily required in that process.

The summons must ie directed to the defendant. Vol. I, G, § 53,

sub. 10. This is an important alteration of the law relating to a
summons, for the ordinary summons is required by statute to be
directed to any constable of the county. Vol. I, 39, § 12. This
summons must also contain a requirement that the defendant
appear before the justice who issued it, at a time and place which
must be specified in the summons. The time so specified cannot
exceed twelve days from the date of the summons. The statute

does not prescribe any time for the least number of days which
may intervene between the date and the return day. And in

the absence of any express provision of the statute upon the sub-

ject, the proper practice will be to apply the ordinary rules as to

the time for the return day of a summons. If the parties are

residents, then make the time for the return day not less than
six nor more than twelve days from the date of the summons.
If the defendant is a non-resident, make return day not less than
two nor more than four days from the date of the process. The
summons must require the defendant to appear at the time and
place specified, to answer the complaint of the plaintifl". The
summons must also contain a notice to the defendant, that in

case he shall fail to appear at the time and place specified in the

summons and notice, the plaintiff will have judgment foi ^he pos-

session of the property described in the plaintiff's affidavit, with
the costs and disbursements of the action.

Long summons.] The statute has prescribed that the return day
shall not extend more than twelve days from the date of the

summons. But there is no time expressly prescribed as the

shortest time within which it may be returnable. It may be
argued that the justice has a discretion as to the time within

which he will make the summons returnable, if that time is not

more than twelve days from the date thereof. But that constipc-

tion is not correct, because if that were so, the process might be
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issued in the forenoon, and made returnable the same day in tbe

afternoon, or on the next day. Such a construction would de-

prive the defendant of any opportunity to except to the plaintiffs

sureties. This exception may be taken at any time after the

service of the summons, &c., and at least two days before the

return day of the summons.
The evident intention of the statute, therefore is, that no sum-

mons shall be made returnable in less than two days. And, in

the absence of any other rule, the best method of practice will be

to make the process conform to the usual rule relating to tbe

return day of a summons.
If the parties are all residents of the county, let the time for

the return day be fixed in the same manner that it would in an

ordinary long summons.
Sliort summons.'] Many of the remarks which have just been

made in relation to a long summons are equally applicable to a

short summons.
This action may be brought against a non-resident defendant,

as well as against a resident. This would be evident from the

general rules of law applicable to such cases. And it is also

evident from the provisions of the statute, because one of the

cases in which the justice may proceed in the action, although

no service of the process has been made on the defendant is, if

the defendant has no last place of abode in the county. Code,

^ 53, sub. 10. This must refer to the case of a non-resident,

because if he had been a resident, there must be some last place

of abode. This statute extends the remedy by summons to a

new class of cases.

The action to recover the possession of personal property which

has been wrongfully taken, or which is wrongfully detained, is

clearly an action for a tort. And the general rule is, that a war-

rant must issue in such a case, if the defendant is a non-resident

of the county. See ante 91, 92. The reason why a warrant was
given was for the advantage of the defendant ; for if that pro-

cess were taken, there could not be a long delay between the

date and the return day of process. And there is, therefore, the

same reason for holding that the summons in this case ought to

be a short summons, when it is issued against a non-resident

defendant. The same rule ought to apply when the plaintiff is a

non-resident. !N"o warrant can issue in this action, because the

statute says it shall be a summons, and when no warrant can

issue, a short summons is a proper process in favor of a non-

resident plaintiff. Ante, 77, 92.

The security which is required is ample for the indemnity of

the defendant, and convenience and uniformity in the practice

both require that a short summons should be the form of process

in the case of a non-resident plaintiff.

Must ie a summons and not a warrant] There may be those

who will suppose that a summons is not a proper process against

a non-resident defendant, if the action is for a tort. And this is
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entirely true of ordinary actions. But the reason why that is so,

is because the statute has so declared. And the statute, so far

as it relates to this particular action, has repealed so much of the

old law as conflicts with the present one.

In this action no process but a summons can be issued, because
the statute has declared that the process shall be a summons. In
this action the plaintiff may take the property if he can find it.

And the only other object of the action will be to obtain damages
for the wrongful taking or detention. If the plaintiff chooses,

he may elect to take a warrant against a non-resident defendant.

But he must elect which process he will take, for he cannot have
a warrant to arrest the defendant in an action to recover the
possession of personal property.

Notice in the summons.'] This notice is a part of the summons.
And„although it is called a summons and notice, there is no
occasion to mention the notice, since that is necessarily included

in the summons. To mention it, however, can do no harm, and
since it is mentioned in the statute, it may be well enough to

notice it in those papers in which the process is described, or in

the return of a constable as to the papers which he has served

on the defendant.

Summons not to descrihe pj-operty.] The statute does not require

that the summons shall describe the property which the plaintiff

claims. It ought not, therefore, to be described in the summons.
It would be mere surplusage to describe the property in the

summons. And if the property is properly described in the affi-

davit, a misdescription of it in the summons will not do any
harm. Finehoutv. Grain, 4 Hill, 537.

No direction indorsed on summons.] The summons ought not

to be indorsed with any direction as to the taking of the property

which the plaintiff' claims to recover in the action. That direction

must be made on the affidavit, and not on the summons.
Form of summons.] The summons in this action, differs in

several respects from that of the ordinary summons which is

issued by justices of the peace. These peculiarities have been
pointed out in the preceding pages. And in the form of summons
which is given below, an attempt will be made to make it con-

form to the requirements of the statute.

Form of summons.

The People of the State of New York, to Richard Roe, defendant: You.
are hereby summoned and required to appear before John Frothingham,
Esq., a justice of the peace of the town of Johnstown, in the county of

Fulton, on the 21st day of November, 1864, at one o'clock in the afternoon,

at his office in the said town and county, to answer the complaint of John
Doe, the plaintiff in this action. And you will also take notice, that in case

you fail to appear at the time and place mentioned in this summons, the plain-

tiff will have judgment for the possession of the property described in the

affidavit made in this action, a copy of which is herewith served on you,

together with the costs and disbursements of this action. And the said

People do further command any constable of the said county of Fulton, to

Wait II—•:'8
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make due service of this summons, and also to make a proper return

thereon as is by law required. Dated ISTovember 11 th, 1864.

JOHN FROTHINGHAM, Justice.

The foregoing summons runs in the name of the people of this

state. And the reason for framing it in that manner, is to meet

the requirements of the statute, which declares that all -process

shall run in the name of the people. Ante. 41.

Injustices' courts, a summons has always been considered a

process, and all other forms of summons are made to run in the

name of the people. It was deemed the safe course, therefore,

to follow the ordinary summons in that respect.

SECTION II.

SBRVIOE OF EBPLEVIN PROCESS.

Where to le made.'] The service of the summons and notice,

and the taking of the property claimed, must all be done within

the county in which such process issued. A service of the sum-

mons and notice, if made out of such county, will not confer

jurisdiction over the person of the defendant. The constable is

directed by the statute to serve such copy of affidavit, summons
and notice on the defendant personally, if he can be found in

said county. Code, § 53, sub. 10. Again, the direction on the

affidavit must be to any constable of the county in which the

justice resides, and it is evident that the constable has no

authority to take the property unless he can find it in such

county. He has no more authority to do so, than he would have

to make a levy upon an execution out of the county in which it

was issued. See also ante, 6, 66, 112, 172.

When to he served.] The property which is diescribed in the

affidavit must be taken forthivith. Code, § 53, sub. 10. It is the

duty of the constable, therefore, to take immediate possession of

the property if he can find it. And as soon as he has taken the

property, he must, without delay, serve a copy of the affidwvit,

summons and notice upon the defendant, by delivering them to

him personally, if he can be found in the county. The evident

object of the statute is, that the constable shall take the property

as soon as is reasonably possible, and that he shall then serve the

process upon the defendant, as soon as it can be reasonably done

after the taking of the property. The words, " without delay,"

do not mean that a constable may consult his convenience as to

the time of such service, but that he is to act with diligence and

energy in making such service. But the constable must be

careful not to take the property after the return day of the sum-

mons, as he has no authority to take the property after that time,

though if he has taken it in proper time, he may then retain it

until disposed of according to law.

Roiv to le served.] The statute has specified with particularity

the manner in which the process shall be served. Code, § 53

sub 10.
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The first act which the constable is required to do after receiv-
ing the process is, forthwith to take the property described in the
affidavit. He should be careful not to take any property but
that described in the aflBdavit. And if no particular description
is given, though a certain specified amount or quantity of pro-
perty is mentioned, which the constable is directed to take from
a larger mass, he should be careful not to take a larger quantity
than that required by his process. A direction to take about 400
tons of iron ore will not authorize the taking of 720 tons. Be Witt
V. Morris, 13 Wend., 496. If the property is not particularly
described, there ought at least to be some description of it, and
of the place where it may be found. And the constable should
require the plaintiff to point out in such cases the property which
he desires to have taken. And if the property is not particularly
described, so that the constable may justify his acts in taking the
particular property claimed, he may require the plaintiff to in-

demnify him for such taking before he is compelled to take it.

The statute has conferred full adthority upon a constable to
execute the requirement or command to take the property. He
has the same authority that a sheriff has in similar actions in the
supreme court. Code, <§ 53, sub. 10.

If the property or any part of it is concealed in any building
or inclosure, the constable must first publicly demand its delivery.

This demand may be made at the door of the house which is

most generally used. Or it may be made at any door or window
of the building. If any person of proper age and discretion is

within the building, or if the defendant is within the building,

the demand should be made in a loud and public manner, so that
they may have an opportunity of hearing it. If there is no one
in sight within the building, and if no person shall open the door,

the constable should then knock at the door, ring the door bell,

and use such other means as are usually employed to gain a
peaceable admission into a dwelling house. If these means all

fail of obtaining a peaceable entrance into the building or in-

closure, the constable should then break open the building. In
doing this, he should do as little damage as possible to the build-

ing. After gaining admission into such building, it is the right

and the duty of the constable to search thoroughly every part

of it. If there are inner rooms which are locked or fastened,

and the property cannot be found in the rooms which are open,
then the other rooms should be broken open. If the property is

such that it may be kept in chests, trunks, bureaus and the like,

and it cannot be found elsewhere in the building, the constable

should break these open for the purpose of finding the property.

If, however, there is any person of suitable age and discretion

in the building, it would be proper to request them to open such
inner doors as were locked, or to open such chests, trunks, &c.,

before breaking them open. It must be remembered, however,
that this right to break open a dwelling house is a departure

fi'om the ordinary rule in relation to the service of civil process
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And it is not permitted in this case unless the property is con-

cealed within snch building. Code, § 214 ; Vol. I, 23.

The term concealed, means that the property is kept close or

secret, or that it has been hidden. The true construction of the

statute is to be found in the intention and object which was in

view in enacting it. Ordinarily an oflficer would not be justified

in breaking into a house to take property upon civil process

And if the law permitted parties to put property within their

dwellings for the purpose of placing it beyond the reach of civil

process ; and if officers could not lawfully take it from such dwel-
lings, the result would be, that every person who wished to evade
the law, would put within his dwelling house all property which
he wished to place beyond the reach of the law or its oflScers.

The reasonable construction of the statute is, that when the de-

fendant has wrongfully and unlawfully put such property into

his dwelling house for the purpose of keeping it from being taken
by the owner or by an officer, that is a concealment within the

meaning of the statute. So, when the property is of that kind
which is usually kept in a dwelling house, if the defendant re-

fuses to deliver it to the constable on a proper demand, that will

be within the intent of the statute; and it is a concealnient such

as will justify the constable in breaking open the building for

the purpose of takiug it. This construction carries into effect the

intention of the law, which is, that no man shall use his dwelling

as a castle to protect him in unlawfully keeping the property of

an other person. This rule is eminently proper and just. If the

defendant has unlawfully taken, or he unlawfully detains the per-

sonal property of an other; and he refuses, upon a proper demand,
to surrender it, either to the owner or to an officer of the law
who has legal process for its recovery; he who thus wantonly
disregards the rights of property of other persons, has little

reason to complain if the law deals vigorously with one who acts

in direct violation of its requirements, in contempt of its process,

and in resistance to its officers. Thus much has been said in

relation to dwellings, for the reason that it is in relation to those

buildings that most questions as to authority to enter would
arise. All other buildings, such as stores, shops, offices, barns

and the like, and all inclosures may also be broken open after a

proper demand, publicly made, as has been already explained.

If it is necessary, the constable may call to his aid the power
of the county, to assist him in the execution of his duties. Code,

§ 214, <^ 53, sub. 10. It is the duty of every male person of proper

age, to aid the constable if he shall demand assistance in the

execution of this process, and a refusal to render such assistance

is a misdemeanor, punishable by fine and imprisonment. 2 E. S.,

441, <§ 82, 1st ed.; 3 E. S., 740, § 103, 5th ed. If the party who
assists an officer is sued for his acts in such a case, it will be a
valid defense that he was acting at the request of an officer, in

assisting him in the execution of the duties of his office.

If, however, the process is defective on its face, and is not
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sufficient to protect the officer, or if he is attempting to take pro-

perty which is not described in the process, or if he is attempting
to take the property from the possession of some person other
than the defendant, or his agent; the officer and all who act in

his assistance will be trespassers. Elder v. Morrison, 10 Wend.,
128; King v. Orser, 4 Duer, 431.

,

It is important to remember that the statute does not authorize
the breaking open of a building, unless the property, or a part of

it, is concealed in it. The same rule is applicable to this case
which governs arrests upon civil process. A dwelling house may
be broken open, after a proper demand and refusal, if the officer

wishes to arrest a stranger who is not a member of the family in

such house. The officer acts at his peril in breaking a dwelling
house in that case. If he finds such stranger there, he will be
justified; if he does .not find him there, the breaking of the house
will be a trespass. See Warrant. Ante, 115, 1161

The same rule would be applied to the breaking of a dwelling
house for the purpose of taking and delivering property in this

action. If the property is found in the possession of the defend-

ant or his agent, it is the duty of the constable to take it, not-

withstanding any resistance which they or either of them may
make. But it is not entirely settled whether he may take the pro-

perty from the possession of a person who is neither defendant
nor his agent. Vol. I, 741. If the constable cannot find all the

property specified in the affidavit, he should take such portions of
it as he can find. And after he has taken it, it is his duty to take

it to some secure place and there keep it, to be disposed of accord-

ing to law. Code, § 215 ; Vol. I, 24. Id. 6, 7, '5, 53, sub. 10.

Serving copies on defendant.'] The service of the papers on the

defendant must be a personal one, if he can be found in the

county. And it must in that case be made by delivering to him
a copy of the summons and notice, and a copy of the affidavit.

A copy of the direction which is indorsed upon the affidavit

ought also to be served. The statute does not expressly require

this, unless the term " a copy of the affidavit " includes a copy of

such direction. The better practice will be to serve a copy of the

direction, and the defendant will then have full information of

the authority by virtue of which the constable is acting. As we
have already seen, ante, 187, it is no part of the constable's duty
to make such copies. His duty is performed in this case, when
he properly serves such process as is put into his hands for service.

The constable ought, however, to compare the papers, so as to

see that the copies are correct, for he is required to make a return

of the manner in which he served the process. And he could not

properly return that he had served copies of the papers upon the

defendant, unless he knows that his return is true. An imma-
terial variance, however, would be of no consequence. But a

material variance or defect in the copies served would be a very

different thing.

In making his return the constable is acting ministerially, and
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if his return is false, he is liable to the legal consequences which

may follow from it, whether his intention is corrupt or not.

Houghton v. Swarthout, 1 Denio, 589 ; Yol. I, 746.

Serving copies on defendant's agent.] If the property was found

in the possession of an agent of the defendant, and the plaintiff

cannot be found in the county, then the service of the copies of

summons and notice, and of the affidavit and direction must be

made on such agent, if he can be found in the county. But, if

the defendant can be found in the county, it would be the duty
of the constable to serve the copies upon him instead of such

agent. The service is never required to be made upon the agent
in whose possession the property is found, if the defendant him-
self can be found in the county. Code, "^ 53, sub. 10.

Leaving copies at defendant's residence.'] If the property was
found and has been taken by the constable, and he cannot find

the defendant in the county, and he cannot find within the

county the agent in whose possession the property was found,

such constable may then serve the copies of the summons and
notice, and of the affidavit and direction, by leaving- them at the

usual place of abode of the defendant, with some person of suit-

able age and disci-etion. The law does not provide for the

service of such papers by leaving copies at the house of the

agent. The service must be personally made upon the defend-

ant, or upon his agent, when the property was found in his

possession, if they can be found in the county. Though, as we
have seen, the service must be made upon the defendant in all

cases, if he can be found in the county. If no personal service

can be made, then the copies may be left at the usual place of

abode of the defendant, &c.
If the defendant cannot be found in the county, and he has no

last place of abode in such county, and there is no agent who
can be found to make such service upon, the constable must
return such facts. And if the property has been taken, but no
service could be made, for the reasons just mentioned, the justice

may proceed in the action in the same manner as though there

had been a personal service of the papers and process. Code,

§ 53, sub. 10.

Delivery of property to plaintiff.] After the property has been

taken by the constable, the defendant may, at any time after the

service of the summons, &c., upon him, and at least two days

before the return day thereof, except to the sureties of the

plaintiflF. Or the defendant may, at any time before the return

day of the summons, demand a return of the property taken from
him, if he has not excepted to the sureties of the plaintiff. He
must, however, give an undertaking such as is prescribed by law,

if he desires a return of such property. If the plaintiff 's sureties

are excepted to, and they justify on the return day of the sum-
mons, or if they do not justify, but new sureties are furnished
who do justify on such return day, the constable must then de-

liver the property to the plaintiff. If the defendant does not
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except to the plaintiff's sureties, and if, before the return day of
the summons, he does furnish an undertaking such as is required
by law, then the property must not be delivered to the plaintiff.

The constable should always retain the possession of the property
until the return day of the summons, when the only claimants of
the property are the plaintiff and the defendant. The sureties
in the defendant's undertaking need not justify until the return
day of the summons.
Return of constaUe, when to be made.] After the constable has

taken the property into his possession, and he has duly served
the copies of the summons and notice, and of the affidavit and
direction, his next duty is to make a rettirn of his proceedings
to the justice who issued the summons. The time for making
such return is fixed by statute. It must be done forthwith after

the taking of the property and the service of the copies of the
summons, &c.
What the return should show.] The statute has provided for

several different modes of service of the copies of the summons
and notice, and of the affidavit and direction. There cannot,
therefore, be any one particular form of return. In every in-

stance the return must conform to the particular circumstances
of the case, by stating truly and fully just what has been done.
Every return ought to show when the property was taken, when
the service of the summons, &c., was made, and upon whom such
service was made. So it ought to show whether the copies were
left at the usual place of abode of the defendant, if he cannot be
found, and has a residence in the county, but has no agent upon
whom a service can be made.
Again, if the property is taken, and neither the defendant noi

his agent can be found in the county, and the defendant has no
last place of abode in the county, then the return should show
those facts. In short, the principle of making the return is this,

it should show distinctly what has been done, that the service,

whatever it may have been, is strictly in accordance with the
law, and these facts should all be shown affirmatively when that

can be done, and negatively as to those things in which it is

proper to make a particular service in the absence of some other

person or thing. For instance, a service of the papers may be
made on the agent in whose possession the property is found, if

the defendant cannot be found in the county; and therefore, it

is necessary that the return should show that the defendant can-

not be found. The return cannot be drawn with too much care in

these respects, and this is especially the case when there has not
been any service on the defendant, and he does not appear in the

action. In that case, if the return does not show a compliance
with the statute, the justice will not acquire any jurisdiction

over either the person of the defendant or of the property taken.

The return of the constable should show the time and manner
of the service, and he should sign his name officially thereto.

The statute does not declare whether the return of the con-
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stable shall be made upon the summons and notice, or upon the

affidavit, or whether it is to be made upon a separate paper. It

will therefore be left to the general rules of law to determine the

question. The analogies of returns in other cases, would require

that the constable should return upon the summons and notice

itself, the time and manner of serving that process. And it can
hardly be supposed that there was any intention that two returns

should be made. The correct practice, therefore, is, to annex the

summons and notice to the original affidavit and direction, in

some secure and proper manner, and then to indorse the return

upon the original summons. When the return is completed in

that manner, the constable should deliver the original summons
and notice, and the original affidavit and direction to the justice,

who will then be able to decide judicially whether he has au-
thority to proceed further in the action.

Several forms of returns will be given hereafter. And the facts

will be stated very fully in them, because the practice is not yet
settled in relation to returns in this action in justices' courts.

And if the same strictness is enforced in this action that has

prevailed in relation to returns on attachments in justices'

courts, there will be very little danger that the return will be too

carefully drawn. Several of the different forms are as follows:

Property tahen, and personal service on defendant.

By virtue of the annexed affidavit, and the direction and requirement
thereon indorsed, I did, forthwith, on the 22d day of November, 1864,

take the property described in said affidavit ; and I did also, on the said

22d day of November, 1864, without delay, personally serve upon the

said Richard Roe, copies of the within summons and notice, and of said affi-

davit and direction, by delivering them to him personally. Dated Nov.
22, 1864. JAMES PIERSON, Constable.

Property taken, defendant not found, service at residence.

By virtue of the annexed affidavit, and the direction and requirement

thereon indorsed, I did, on the 22d day of November, 1864, take the pro-

perty described in the said affidavit, and after diligent search, the said

Richard Roe could not be found in the said county of Fulton ; and there-

fore, I did, without delay, on the 22d day of November, 1864, serve copies

of said summons and notice, and of said affidavit and direction, by leaving

them at the usual place of abode of said Richard Roe, in the town of

Johnstown, in Fulton county, with Mary Roe, his wife, a person of suitable

age and discretion. Dated November 22, 1864. Pees, $
JAMES PIERSON, ConstabU.

Property taken, defendant not found, service on agent.

By virtue of the annexed affidavit, and the direction and requirement

thereon indorsed, I did, forthwith, on the 22d day of November, 1864, take

the property described in said affidavit, and after diligent search, the said

Richard Roe could not be found in the said county of Fulton ; and there- .

fore, I did, without delay, on the 22d day of November, 1864, serve copies

of the wil&in summons and notice, and of said affidavit and direction, upon
James Roe, who is the agent of the said Richard Roe, and in whose pos-
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Bession I found the said property, and that such service was made by
delivering said copies to the said James Roe personally. Dated November
22, 1864. Fees, $ JAMES PIERSON, Constable

Property tdkeni, defendant not found, no residence and no agent.

By virtue of the annexed affidavit, and the direction and requirement
thereon indorsed, I did, forthwith, on the 22d day of November, 1864, take
the property described in said affidavit, and after diligent search the said

Richard Roe could not be found in the said county of Fulton ; and the
said Richard Roe has no last place of abode in said county ; and the said
Richard Roe has no agent in said county upon whom such service could be
made. JAMES PIERSON", Constable.

Dated November 22, 1864. Fees, $

Part of the property found, and part not found.

By virtue of the annexed affidavit, and the direction and requirement
thereon indorsed, I did, forthwith, on the 22d day of November, 1864,

take the following articles which are described in said affidavit (here

describe the articles taken as described' in affidavit), and after diligent

search, the other articles therein mentioned could not be found in the

county of Fulton; and I did, without delay, on the 2 2d day of November,
] 864, serve copies, &c. (here describe the manner of service according to

the facts, and as is set out in any of the preceding forms which would be
applicable to the particular instance).

This return like the others must be signed by the constable.

Property taken, and claimed hy a third person.

By vii'tue of the annexed affidavit, and the direction and requirement

thereon indorsed, I did, forthwith, on the 22d day of November, 1864)

take the property described in said affidavit, and I did, without delay, on
the 22d day of November, 1864, serve copies of the within summons and
notice, and of the said affidavit and direction, on the said Richard Roe, by
delivering the same to him personally ; and on the 22d day of November,
1864, Moses Spike made claim to said property, and he at the same. time

served upon me an affidavit in due form of law, stating the grounds of his

right and title to the possession thereof; and I did, on the 22d day of No-
vember, 1864, notify the plaintiff, John Doe, of the claim so made by said

Moses Spike ; and 1 did also, on the same day, demand that the said John
Doe should indemnify me against the said claim of said Moses Spike ; and
after a reasonable time to deliberate thereon^ the said John Doe refused to

execute the undertaking required by law, and I did, therefore, on the 22d
day of November, 1864, return the property so taken to the said Richard

Roe. JAMES PIERSON, Constable.

Dated November 22, 1864.

If the plaintiff indemnified the constable against the claim of

such third person, then the return should state the principal facts

as in the foregoing return. But instead of returning that the

plaintiff refused to indemnify the constable as in the last form,

the return should state as follows :

"And the said John Doe did, on the 22d day of November,
1864, indemnify me against the claim so made by said Moses
Spike, by executing and delivering to me the undertaking re-

quired by law." This return is then dated and signed in the

same manner as in other cg,ses.

Wait 11—27
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No property found.

By virtue of the annexed aflBdavit and the direction thereon indorsed, I

have made diligent search, and the property described in said affidavit

cannot be found in said county of Fulton. Dated, November 22, 1864.

JAMES PIERSON, Constable.

Proceedings on the part of the defendant.'] After the property

has beeu taken by the constable, and the summons and notice

and affidavit have been served upon the defendant, it will be
necessary for him to act promptly in the proceedings on his part.

He has a right to elect whether he will except to the plaintiff's

sureties, and waive a return of the property, until after the trial

;

or he may demand a return of it, and hold the possession thereof

until after the action is tried. But this election as to excepting

to the plaintiff's sureties cannot be made at any time when the

defendant chooses. It must be done at some time after the service

of the process upon him, and at least two days before the return

day of the summons. If the summons is returnable on Wed-
nesday, the notice of exception must be served as early as the

Monday preceding. This notice must be in writing, and a copy
of it must be served upon the plaintiff, or upon the constable

who took the property. This service must be made upon the

plaintiff or constable personally, if either of them can be found

;

if the plaintiff and the constable can neither of them be found,

then leave the copy at the plaintiff's usual place of residence, if

he has one in the county, with some suitable person. If the

plaintiff cannot be found, and he has no residence in the county,

and the constable cannot be found, but he has a residence, then

serve the notice by leaving it at such residence with a person of

suitable age. There will be an action pending at the time when
this notice is served, and the notice therefore should be entitled

in the action.

It may be in the following form

:

JUSTICE'S COURT—Fulton Coitntt, ss:

John Fbothingham, Justice.
John Doe )

aast. r >

Richard Roe. \

To John Doe, plaintiff, and James Pierson, constable : Tou will please

to take notice that I except to the sufficiency of the sureties named in the-

bond or undertaking of the plaintiff in this action. RICHARD ROE.
Dated, November 22, 1864.

This notice may be served by any person, even by the defend-
ant himself if he chooses. Before serving a copy of the notice, it

will be proper to compare it with the original, because it may
become necessary to make proof of the service of the copy. Such
proof may be made by the affidavit of the person who made the

service. The affidavit should be indorsed upon the original

notice, and it may be in the following form •
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JUSTICE'S COURT.

• John Fkothingham, Justice.

John Doe )

Richard Roe.

Fulton County, ss: Alexander Stewart being duly sworn, says, that

on the 23d day of November, 1864, he served the within notice on John
Doe, the plaintiff, by delivering a copy thereof to him personally.

ALEXANDER STEWART.
Subscribed and sworn before me, )

this 23d day of Nov., 1864, j

John Feothingham, Justice.

If the defendant does not serve this notice upon the plaintiff

or the constable, at least two days before the return day of the
summons, he will waive the right to except to the plaintiff's

sureties, and every objection to them will be deemed to have
been waived. If, however, such notice is served in due time and
in a proper manner, it will be necessary for the plaintiff to see

that the sureties justify on the return day of the summons. Or,

in case they cannot or do not justify, then new sureties must be
substituted who must justify.

The qualifications of sureties are prescribed by statute. Vol. I,

23, § 194; Id., 7, % 53, sub. 10. The manner of justification is

also prescribed by statute. Id., 23, >§ 195.

On the return day of the summons, the justice should swear
the sureties, if they have been excepted to. And proof of that

fact should be made by affidavit in the manner already shown.
The oath to the sureties may be in the following form

:

Form of oath to sureties. >

Ton do swear that you will true answers make to such questions' as shall

be put to you, touching your sufficiency and qualifications as a surety in

this action, between John Doe, plaintiff, and Richard Roe, defendant.

The examination ought to be reduced to writing in all cases.

And, if the defendant requires it, the justice is bound to take it

in writing, and to require the surety to sign it. Code, ^ 195.

The defendant is entitled to the right of examining the sureties

• upon all, matters that relate to their qualifications. Such, for

instance, as his residence within this state ; whether he is a free-

holder or householder ; whether he is worth double the amount
of the value of the property taken by the constable, and whether
he is worth that sum in property which is exempt from execution.

The justice should permit such an examination as is calculated to

show that the surety is really responsible and such as the law
requires.

If there are several sureties, they are each of them to be
examined in the same manner. The notice of exception makes
it the duty of the justice to swear and to examine all the sureties,

unless the defendant expressly waives it, because when the sure-

ties are once duly excepted to, they will be compelled to justify

in every instance, unless the defendant chooses to dispense with
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the justification. Code, -^ 53, sub. 10. If no one surety can justify

in the amount required by law, the justice may allow two or

more sureties to justify ; and if, in the aggregate, the amount of

'

the security is equivalent to double the value of the property,

that will be sufficient. Code, § 194, sub. 2. It is important to

notice that the sureties must justify by swearing that they are

worth the amount for which they justify, exclusive of property
exempt from execution. Code, § 194, sub. 2.

The plaintiff may offer as many new sureties as may become
necessary, if it is done on the return day of. the summons. And
whenever any of them, orwhen all of them, in the aggregate, justify

in the proper sum, that will be sufficient. If the plaintiff's sure-

ties, after being sworn, should unexpectedly fail to prove qualified,

the justice ought to give the plaintiff a reasonable time to procure
new sureties, for the*statute expressly requires the new sureties to

justify on the return day of the summons. Code, § 53, sub. 10. If

the ends of justice should require it, the justice may give the plain-

tiff the entire return day to procure sureties. But the proper
practice would be for the plaintiff to examine into the qualification

of the sureties before the return day, and if he finds that they are

not qualified, he should procure other sureties who should be
present at the time and place mentioned in the summons.
?feither party would then be subjected to any unnecessary loss

of time.

The justice", however, must decide each question of this kind

as it occurs, and according to his views of the justice of the

matter, taking into account all the circumstances of the case.

If the plaintiff's sureties fail to justify, and no new sureties

justify on the return day of the surdmons, the justice must order

a return of the property to the defendant. And he must also

render a judgment against the plaintiff for the defendant's costs

and disbursements.
Returning property to defendant.'] If the defendant excepts to

the sureties of the plaintiff, he cannot demand a return of the pro-

perty by giving a bond or undertaking. But he may demand
such return if he has not excepted to the plaintiff's sureties. This

demand must be made at some time iefore the return day, and

such a demand will be too late, if not made' until the return day.

The defendant is not bound to make any demand, nor to serve

any notice upon the plaintiff, nor upon the constable for the pur-

pose of obtaining a return of the property.

The only steps which the defendant need take for that purpose

is, to provide an undertaking such as the law requires, and to

deliver it to the justice iefore the return day of the summons.
This undertaking must be filed with the justice. The undertaking
must be executed to the plaintiff, and it must be in double the

value of the property taken. The conditions must be such as

the statute prescribes, and the sureties must justify.

If the undertaking is filed with the justice before the return day,
the sureties may justify on the return day. Code, § 53, sub. 10.
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The qualifications of the sureties and the mode of justification is

similar to that already described, ante, 211. The only diffference

is, that in this case it is the plaintiff who has the right to examine
^e defendant's sureties, while in the other case, the defendant
examines the plaintiflF's sureties. The statute declares, that if

the defendant does not require a return of the property before the
return day, the property shall be delivered to the plaintiff. Code,

§ 53, sub. 10. But this must be understood to mean that the
plaintiff's sureties have properly justified, or that such justifica-

tion has been waived, for if such sureties do not justify when
excepted to, or new sureties do not justify in their place, the
property must be returned to the defendant.

Bond for return of property to defendant.

Know all men by these presents, that we, James Jackson and John
Styles, are held and firmly bound unto John Doe, in the sum of two hun-

dred dollars, to be paid to the said John Doe, or to his certain attorney,

executors, administrators or assigns ; to which payment well and truly to be

made, we bind ourselves, our heirs, executors and administrators, jointly

and severally, firmly by these presents. Sealed with our seals. Dated the

23d day of November, 1864.

Whereas, in an action which has been commenced by John Doe, before

John Prothingham, Esq., a justice of the peace of the town of Johns-

town in the county of Fulton, against Richard Roe, for the recovery

of the possession of the following described personal property (here de-

scribe it as it is described in the plaintiff 's aifidavit). And whereas, also,

James Pierson, a constable of the town of Johnstown in said county, has

taken the said property into his possession and keeping, as he was directed

and required by said justice to do ; and the said James Pierson is still in

possession of said property ; and whereas the said Richard Roe requires the

return of said property to him in pursuance of the statute.

Now, therefore, the condition of this obligation is such, that if the said

James Pierson, constable as aforesaid, shall return and deliver the said pro-

perty to the said Richard Roe, as is by him required, and if the said

Richard Roe shall deliver the said personal property to the said John Doe,

if such delivery shall be adjudged ; and if the said Richard Roe shall pay

to the said John Doe, all such sums as may for any cause be recovered by
said John Doe against the said Richard Roe, then this obligation to be

void, otherwise to be of full force and virtue.

JAMES JACKSON, [l. s.]

JOHN STYLES. [l. s.]

Signed, sealed and delivered )

in presence of
)

JoHN^ Feothingham, Justioe.

The foregoing bond need not be approved by the justice, be-

cause the statute requires the sureties to justify on the return

day of the summons.
New sureties may be substituted and justify on that day, if the

original sureties fail to appear or to justify on such return day.

The liability of such a surety is one of considerable importance.

Ante, 211.
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Claim of property % a third person.'] The statute upon this

subject has already been given iu full. Vol. I, 24, Odde, >§ 216.

Must ie an affidavit.'] When the property is claimed by any
person other than the defendant or his agent, such third person
must make an af3fidavit, in which he must state his title to the

property and his right to its possession.

The affidavit must also state the grounds of such right and
title. If such third person claims to own it by a purchase, he
should state the facts, such as the time when it was made, the

price thereof, and the person of whom purchased.

If such third person does not claim to own such property, but
claims a right to the possession, he must state in his affidavit

what right he has to the possession, and he must also state the
grounds of*such right. If he claims the property as bailee

thereof, he should state the facts showing what the nature of the
bailment was, its terms and the duration of his right of possession
under it. This affidavit must be served upon the constable who
has the property, by delivering the affidavit to him. A copy of
the affidavit should be kept so as to be able to prove the service

thereof. The service should be made at some time between the

day on which the constable took the property, and the return day
of the summons. After receiving this affidavit, the constable

should immediately notify the plaintiff of the claim which is

made by such third person. He should also demand a bond of

indemuity from the plaintiff or his agent, so as to protect him
from any claim of such third person. This demand need not be
in writing. If the plaintiff refuses to indemnify the constable

after such demand, the property should be dehvered to the de-

fendant, or the person from whom it was taken.

The constable should allow the plaintiff a reasonable time to

procure sureties to the bond of indemnity, if he desires such

time. There must be two sureties, and they must both be free-

holders and householders of the county, and they must each be

worth double the amount of the property as specified in the

plaintiff's affidavit. Ch-aliam v. 'Wells, 18 How., 376. These facts

must be stated in an affidavit, and sworn to by the sureties.

If the plaintiff furnishes the proper bond of indemnity, the pro-

perty must be delivered to him after the return day, unless the

defendant shall entitle himself to the possession in the manner
already stated. Ante, 212.

When a claim is made to the property by a third person, he

cannot commence an action against the constable for its posses-

sion. His only course is, to make the affidavit mentioned, and
to serve it upon the constable. Edgerton v. Russ, 6 Abb., 189.

ISTo claim of property which is made against the constable by any
other person than the defendant or his agent, will be valid unle:; rf

it is made by affidavit as has been explained. The affidavit may
be in the following form :
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JUSTICE'S COURT—Fulton County, ss:

John Doe
j

agst. y John Feothingham, Justice.
Richard Roe. \

Fulton County, ss: Moses Spike being duly sworn, says, that an action

is pending before John Frothingham, Esq., a justice of the peace of the

town of Johnstown in the county of Fulton ; that John Doe is plaintiff,

and Richard Roe is defendant therein; that the action is brought by the

plaintiff to recover from the defendant the following property (describe it

as in the plaintiff's affidavit) ; that James Pierson, a constable ot said town
in the county aforesaid, has taken the said property by virtue of the pro-

cess which was issued by said justice in said action. And deponent further

says, that he is the owner of said property ; that on the 15th day of

November, 1864, he purchased said property from said Richard Roe the

defendant ; that this deponent paid the said Richard Roe the sum of one
hundred dollars for said property ; that this deponent, by the terms of *ale

and pm'chase of said property, was to have possession thereof in two days
from the time of such sale ; that more than two days have elapsed since

such sale, and that this deponent is entitled to the immediate possession of

said property. MOSES SPIKE.
Subscribed and sworn before me, )

this 23d day of Nov., 1864, j

John Feothingham, Justice.

Make a copy of this affidavit, and serve the original as has
been explained. Ante, 214.

After the service of this affidavit upon the constable, and his

demand of indemnity, the next step will be to draw a bond of

indemnity, if the plaintiff" concludes to furnish it. In this case,

as in all others, a bond is preferred as the form of the undertaking.

Bond to constable on claim made hy third person.

Know all men by these presents, that we, James Jackson and John Styles

are held and firmly bound unto James Pierson, Esq., a constable of the town
of Johnstown in the county of Fulton, in the sum of two hundred dollars,

to be paid to the said constable or his assigns ; for which payment well and

truly to be made, we bind ourselves, our and each of our heirs, executors

and adminstrators, jointly and severally, firmly by these presents. Sealed

with our seals. Dated the 23d day of November, 1864.

WhBreas, an action is pending in a justice's court, before John Frothing-

ham, Esq., a justice of the peacje in the town of Johnstown in the county

of Fulton, in which John Doe is plaintiff, and Richard Roe is defendant

;

and whereas, the said action is brought by the said John Doe, to recover

of the said Richard Roe the possession of the following described property,

(here describe it as in the plaintiff's affidavit) ; and whereas, the said' justice

did in due form of law, issue process for the taking of said property ; and

whereas, the said constable by virtue of such process or direction indorsed

upon the plaintiff's affidavit in said action, didon the 23d day of November,

1864, take the said property; and whereas, Moses Spike claims to own the

said property, and has made an affidavit in due form of law,, and served

the same upon the said constable ; and whereas the said John Doe is ready

and willing to indemnify the said constable according to law.

Now, therefore, the condition of this obligation is such, that if the said

constable shall refuse to deliver the said property to the said Moses Spike,

and shall deliver the same to the said John Doe, and if the said John Doe,
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his heirs, executors and administrators, shall well and truly indemnify and

save harmless the said constable, his heirs, executors and admintrators, of

and from all damages, costs and charges, which he, the said constable, his

heirs, &c., shall sustain or in any wise be put to, for or by reason of the

said claim of the said Moses Spike, his heirs, executors, administrators or

assigns, of the property claimed as aforesaid by the said Moses Spike, then

this obligation to be void, otherwise to remain in full force and effect.

JAMES JACKSON, [l. s.]

JOHN STYLES. [l. s.]

Sealed and delivered )

in presence of
)

John Fbothingham.

This bond need not be approved by the justice, because there

must be an affidavit made by the sureties thereto. The affidavit

should be indorsed upon the bond, and it may be in the following

fotm

:

Ftjlton County, ss: James Jackson and John Styles, being each

severally and duly sworn, does each for himself, depose and say, that he is

a surety named in the within bond ; that he is worth the sum of two hun-

dred dollars, exclusive of property exempt from execution ; and that he ih

a freeholder and householder of the county of Fulton.

JAMES JACKSON.
JOHN STYLES.

Severally -subscribed and sworn to before me, )

this 23d day of November, 1864,
j

John Feothingham, Justice.

It will be seen from this form, affidavit and bond, that the

sureties must be residents of the county, that they are freeholders

and householders thereof, and that they are worth double the value

of the property over and above such property as may by law be

exempt from execution. Code, '^§ 53, sub. 10, 194, 195, 216.

When the property is claimed by a third person, who is neither

the defendant nor his agent, it is not necessary for him to give

any bond. The statute does not require him to do anything

more than to make the affidavit in the manner already explained.

Ante, 214. If the property is returned to the defendant, such

third person may maintain an action of replevin against him for

the recovery of the possession of the property, although such

action will not lie against the constable. Ante, 214. But if the

constable has taken the property from the possession of any per-

son other than, the defendant or his agent, the true owner may
maititain an action against the constable for the recovery of the

property. And in that case he is not bound to make any claim

of the property by affidavit as has been mentioned. That statute

applies to those cases only in which the constable has taken the

property from' the possession of the defenda&l or his agent. Eing

V. Orser, 4.Duer, 431. Vol. I, 873.
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CHAPTER IX.

APPBABANCE.

What it is.] An appearance, in a legal sense, means something
more than the mere personal presence of the parties before the
justice.

To constitute an appearance, the party must do some act or
take some step in the action. When the names of the parties
are called by the justice, on the return day of process, at the
proper time, if either party is present and refuses to answer to
his name, or if he merely answers to it by saying " here," and
then refuses to put in any pleading, or to take any other step in
the action, there will not be any legal appearance by the party
who thus neglects or refuses to act. Fanning v. Trowhridge, 5
Hill, 428, 430 ; People v. Wilgus, 5 Denio, 58, 62. The same rule
applies to an appearance at any adjourned day. An appearance
may be general or special. A general appearance is, when a
party appears in the action for all the purposes of the action, and
lor the purpose of litigating the cause upon the merits, and upon
any or all the questions which may arise in the cause. A special

appearance is, when the party appears for the^ sole purpose of
making some motion or objection, raising some question, or
pleading some special matter which does not relate to the merits
of the action, but to some irregularity in the ijleadings, some
personal privilege, . or a want of jurisdiction of person or pro-

perty, or to something of a similar character.

An appearance will be deemed to be a general one, unless the
party states that it is a special appearance ; and in that case, he
ought to state distinctly the purpose for which he appears. The
justice ought to make an entry in his minutes whether the ap-

pearance was a general or a special one; and, if spfccial, he should
also state the particular grounds or purpose of such appearance.
This entry ought also to be made in his docket in entering judg-
ment in the action.

When to appear.l The statute has prescribed the time when the

parties shall appear, " Upon the return of a summons personally

served, or on the return of an attachment duly served, the justice

shall wait one hour after the time specified for the return of such

process, unless the parties shall sooner appear." Vol. I, 44, § 44.

Non-appearance of the justice.'] The statute relates to the length

of time which the justice shall wait for the appearance of the

parties. But it is sometimes the case that the justice himself is

absent. The statute has not provided for such a case, but the

decisions of the supreme court will furnish a guide to the practice

upon that point.

It is a general rule that an action is discontinued if the justice

does not appear at the place mentioned in the summons or at-

tachment, at the hour appointed, or within one hour -after that

time. Stoddard v. Holmes, 1 .Cow., 245 ; Wiest v. Critsinger, 4

Johns., 117.

Wait 11—28
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l^either party is bound to wait a longer time than that for the

appearance of the other, and there is no reason why the justice

should be permitted to detain the parties any longer time than

that.

When a defendant has appeared at the proper time and place

mentioned in the process, and he has there waited one hour for

the justice to appear, and he still continues absent, the defendant

may then leave. It would be an intolerable injustice to a defend-

ant if he were compelled to wait several hours, and perhaps a

whole day, for the return of a justice to attend to his business,

or, in default of such waiting, to run the risk of such judgment
as the justice might render in his absence.

It is sometimes said that a justice may thus remain absent for

several hours, and then proceed and render a valid judgment in

the absence of the defendant, if the justice was offtcially engaged.

The case of Hunt v. WwTcwire, 10 Wend., 102, is generally

cited for this proposition, but it does not decide any such thing.

The facts in that case were briefly these : Foot was justice, Wick-
wire plaintiff, and Hunt defendant, in an action in a justice's

court. The action was commenced by warrant ; issue was joined,

and the cause adjourned a few days for trial, at one o'clock in

the afternoon. Hunt appeared on the day of trial with his wit-

nesses, and waited for the justice's appearance until five o'clock

p. M., when he left, the justice not having appeared. After the

defendant Hunt had left, the justice appeared, and in the absence

of Hunt a judgment was rendered against him, and an execu-

tion issued upon which he was arrested. Hunt then sued Foot

the justice, and Wickwire the plaintiff, for a false imprison-

ment, and on the trial of that action, it appeared that the

reason why the justice did not appear at the proper time was,

that he was engaged as one of the oflicers of the board in hold-

ing a town nJeeting, and that he attended to the trial of the

suit before him as soon as his official duties at the town meeting

were discharged. It was also claimed that Hunt agreed with

Wickwire that the cause need not be tried until after the town
meeting closed. The jury found that there was such %n agree-

ment, and they therefore found a verdict for the defendant.

Hunt then moved for a new trial, but that was denied, on

the ground that the agreement was a conclusive defense to the

action. And the court expressly declined to pass upon the ques-

tion, whether the judgment would be void, or merely erroneous,

in case an action was discontinued by such a delay.

It is, however, well settled, that the justice would be protected

in such a case, however erroneous the judgment may be. It is

not absolutely void. Ante, 16, 20. Whenever the justice fails to

appear at the time and place mentioned for the return of process,

or within one hour thereafter, and the defendant has been pre-

sent and waited for that length of time and then left, the justice

should refuse to proceed in the action. McCarty v. McPherson,
11 Johns., 407. But if the defendant is still present, although
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more than an hour has elapsed, the justice may then proceed to
call the cause, and the parties will be bound to appear, even if it

is an hour and a half after the proper hour. Cornell v. Bennett, 11
Barb., 657.

There is an other class of cases in which the justice is not absent
from the place mentioned for the return of the process, but he is

officially engaged at the time. The proper course for the justice
in that case will be, to call the cause at the proper time, and then
postpone further proceedings in it until his previous engagements
are disposed of. By pursuing such a course there will not be any
room for misunderstanding, and neither party will have any ad-
vantage over the other. The justice must, however, proceed
with the cause at the earliest possible moment, and if he does so,

his proceedings will be entirely regular. Myer v. Fisher, 15 Johns.,

504; Wilcox v. Clement, 4 Denio, 160; Hunt v. Wiclcwire, 10
Wend., 103, language of Savage, Oh. J.

If the justice is absent on the return day of process, or upon
the adjourned day, the parties may still try the cause if they
choose, either by an express agreement, or by proceeding to trial

without objection. Weeks v. Lyon, 18 Barb., 530; Seymour v.

Bradfield, 35 Barb., 49; Nellis v. McCairti, Id., 115. And such
trial may be on any subsequent day. I.b ; Stoddard v. Holmes, 1

Oow., 245. But the agreement to try the cause in that manner
Avill not bind any one but those who are parties. to it. And if

there are several defendants, and one of them proceeds to trial,

the proceedings will be regular as to himj but not as to those de-
fendants who did not agree to the arrangement, and who did not
appear at the trial. Stoddard v. Holmes, 1 Oow., 245.

If the defendant insists upon specified conditions before he will

consent' to try the cause, the conditions must be complied with,

or the defendant is not bound to try it ; and if the plaintiflF pro-

ceeds with the cause in the defendant's absence, and without
performing such conditions, any judgment which he may recover

will be reversed. Weeks v. Lyon, 18 Barb., 530.

Non-appearance of plaintiff.'] If the plaintiff fails to appear on
the return day of process, or at any adjourned day, at the time
mentioned for that purpose, or within one hour thereafter, the

justice must dismiss the action and render a judgment of non-
suit, with costs. Vol. I, 55, § 110 ; Morris v. Bleakley, 1 Hilt., 90.

And in one case, Wilcox v. Clement, 4 Denio, 160, the plaintiflF

did not appear within such time, but the defendant was present,

and insisted that the justice should call the cause and nonsuit

the plaintiff. The justice refused to do so, but informed the

defendant that he would call the cause within five minutes of

such time; the defendant objected to this and left the justice's

office. After he left, and within five minutes of the proper time

for calling the cause, the plaintiff appeared and proceeded with

the cause in the absence of the defendant, and obtained a judg^

ment against him. The supreme court reversed this judgment,

and held that a justice had no authority to compel the defendant
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to wait five minutes for the appearance of the plaintiff. But, if

the plaintiff is near the office, and is seen to be approaching it,

for the purpose of appearing in the action, the justice may refuse

to call the cause and nonsuit the plaintiff. The defendant will

be bound, in such a case, to wait until the plaintiff arrives, if

that is within a few minutes. And if the justice informs the

defendant that he will call the cause as soon as the plaintiff can

reach the office, the defendant will be bound to wait so long or

lose his defense if he leaves the court. Barber v. Pa/rlcer, 11

Wend., 51. In an other case, Cornell v. Bennett, 11 Barb., 657,

the summons was returnable at one o'clock in the afternoon, but

the justice did not appear until half-past three. The defendant

was still present in the justice's office, and the justice then called

the cause, but the defendant refused to answer. The cause was
then tried, and the plaintiff had a judgment. The defendant

was called as a witness on the part of the plaintiff on this trial.

This judgment was affirmed by the supreme court, on the ground

that the defendant had willfully abandoned the suit.

The same rule would be applicable if the plaintiff failed to

appear, and the defendant remained until he did appear, and

then refused to make any defense.

When the defendant has been arrested upon a warrant, he may
be detained in custody twelve hours from the time that he is

brought before the justice. Vol. I, 40, § 23, and ante, 118. But

if the plaintiff does not appear within that time and commence
the trial, the defendant is entitled to have the action dismissed,

and he himself to be discharged fi-om custody. Vol. I, 40, § 23,

and ante, 118, 119.

Non-appearance of defendant.'} The omission of 'an appearance

by the justice, or by the plaintiff, will generally be a mere ques-

tion of costs, and the plaintiff may commence an other action.

But if a defendant fails to appear in proper season, there may be

a final judgment against him, which will be a bar to any further

litigation of the same matter, and it may also deprive him of the

advantage of a set-off. It is, therefore, of much importance to a

defendant to know what his rights are, and what remedy he has

in such cases.

There are some general rules which are now well established,

and those rules will be stated without giving the cases at length

as is sometimes done.
1. If the defendant appears at the return day of the process at

the time specified, or within one hour of that time, that is suflS-

cient. Vol. I, 44, § 44.

2. If the defendant appears on the return day of the process,

aiid the justice and the plaintiff are still present in court, the

defendant may interpose his answer or defense as a matter of

right, even if the plaintiff had previously put in his complaint, and

the cause had been adjourned to a subsequent day for trial,

and for the purpose of allowing the plaintiff an opportunity of
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getting his witnesses. PicJcert v. Dexter, 12 Wend., 150; Lowther
V. Crummie, 8 Oow., 87.

3. If the defendant appears on the return day of the process,
but not at the time mentioned, nor within an hour of it, he may
still interpose his defense, if the plaintiff is proceeding with the
trial on that day, and such trial is then progressing. The plain-
tiff must be supposed to have been ready for trial, or he would
not have proceeded with it, and he has no reason for depriving
the defendant of a defense upon the return day. The justice may,
however, receive the answer of the defendant, and then adjourn the
cause on motion of either party, in the same manner as though
the trial had not been commenced. A refusal to receive such
defense, or to adjourn the cause in such a case will be a ground
for reversing the judgment. Sweety. Coon, 15 Johns., 86; Atwood
V. Austin, 16 Johns., 180; Lowther v. Crummie, 8 Oow., 87;
Pickert v. Dexter, 12 Wend., 150.

Neither party is supposed to be prepared to try a litigated
cause on the return day of the process. For, until the pleadings
are put in and issue joined, neither parly can know what the
other will claim, and therefore, neither can be ready with such
evidence as he may need.

The plaintiff may, perhaps, be ready to try the cause on the
return day if no defense is interposed. But he may be totally
unprepared to meet the defense set up if one is interposed. The
plaintiff is, therefore, entitled to an adjournment if that is neces-
sary. On the other hand, if the defendant appears at any time
on the return day before the cause is adjourned, and before the
plaintiff has left the office of the justice, he ought to be allowed
to defend. The plaintiff does not lose any rights in such a case,

and to deprive a defendant of his defense in such a case, would
be gross iidjustice.

Tor that reason, the justice ought, in fairness to both parties,

to permit an issue to be joined precisely as though both parties

had been there in time. And the cause ought then to be ad-
journed on motion of either party just as is done in ordinary
cases.

4. If the defendant fails to appear at all on the return day of
the process, but he does appear on the day to which the cause
has been adjourned for the convenience of the plaintiff, to enable
him to prove his case, the defendant cannot then claim to inter-

pose a defense as a matter of right, and if the justice refuses to

permit him to defend the action, such refusal will not be error.

Sammis v. Brice, 4 Denio, 576 ; Jenldns v. Brown, 21 Wend., 454;
Snell V. Loucks, 11 Johns., 69. But the defendant will not be
remediless, even if the justice should refuse to permit such de-

fense, provided the defendant is able to make a satisfactory

excuse for his default, and to show that he has a defense to the

action upon the merits ; for, in such a case, the county court is

authorized to set aside the judgment of the justice and order a
ue«' trial. Vol. I, 30; Code, ^ 366.
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5. If the defendant fails to appear on the return day of the

process, but he appears on the adjourned day, the justice may, in

his discretion, permit a defendant to then interpose a defense.

Sammis v. Brice, 4 Denio, 576 ; JenMns v. Brown, 21 Wend.,
454 ; Mead v. Darragh, 1 Hilt., 396. And if the defendant by
aflBdavit, or upon being sworn by the justice, shows a satisfactory

reason for not appearing on the return day, the justice ought to

receive his defense. But the justice may, and he ought, as a

matter of justice to the plaintiff, to allow the defense upon such

terms as will be just to both parties.

If an adjournment of the ' cause becomes necessary to the

plaintiff in consequence of permitting such defense, the defend-

ant ought to be required to consent to such adjournment, and to

pay to the plaintiff such a sum as will pay his witnesses, and the

other necessary costs, charges and expenses pf the cause down
to the time of putting in such defense. A justice should en-

deavor to so exercise his discretion as to advance the cause of

justice, and to secure the full and just rights of both parties.

6. If the defendant did not appear on the return day of the

process, nor on the adjourned day, until after a witness has been
sworn and examined on the part of the plaintiff, it seems that he

will be too late even if the justice is disposed to permit the

defense. Montfort v. Hughes, 3 E. D. Smith, 591, 593 ; Mead v.

Darragh, 1 Hilt., 396.

7. The defendant will clearly be too late if he does not appear

until after judgment has been rendered, whether such appearance
is on the return day or on the adjourned day. After judgment
is rendered, the justice has no legal power to vacate it and per-

mit a defense. That would be granting a new trial, a power
which is not delegated to justices of the peace. Alburtis v.

McCready, 2 E. D. Smith, 39; Harden v. Woodside, 2 E. D.

Smith, 37 ; People v. Delaware, Sec, 18 Wend., 558 ; Dauchy v.

Brown, 41 Barb., 555.

Row the parties are to appear.'] Any plaintiff in a suit before a

justice, except persons under twenty-one years of age, may ap-

pear and conduct his suit either in person or by attorney. Vol. I,

43, § 37.

Every defendant in a suit, except persons under twenty-one

years of age, may appear and defend th6 same in person or by

attorney ; but where a warrant shall have been served on a de-

fendant and returned, no further proceedings shall be had against

him until he shall have personally appeared in court. Vol. I, 43,

§39.
When the defendant has been arrested on a warrant, he must

appear personally before the justice ; and if he appears by at-

torney and not in person, any judgment which is rendered

against him will be entirely void. Colvin v. Luther, 9 Cow., 61,

and see ante, 119. The manner in which infants must appear

will be discussed hereafter. Corporations cannot appear per-

sonally, and they must, therefore, appear by attorney. It is not
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necessary that an attorney who appears for a corporation in a
justice's court, should be appointed under the corporate seal.

He may be appointed for that purpose as any other agent is

appointed by a corporation. Osborn v. Bank of IT. S., 9 Wheat.,
738 ; American Ins. Go. v. Odkl&y, 9 Paige, 497, 501 ; Murray v.

Vanderbilt, 39 Barb., 141. Any officer of a corporation, such as
president, secretary, treasurer or a director, may appear for it

without any particular appointment for that purpose. Ih. ; OaTdey
V. Working Men's, &c., Society, 2 Hilt., 487 ; Perkins v. Washing-
ton Ins. Go., 4 Oow., 645 ; Bank of Lyons v. Demmon, Hill & Denio,
Supp., 398. Such officer may appear in all cases whether the
corporation is plaintiff or defendant. All the proof of authority

that is necessary, will be for the officer so appearing to swear
that he is such officer of the corporation, and the law then
declares that he is authorized to appear for such corporation.

This is evident from the fact that a process for commencing an
action against a corporation may be served upon any such officer.

Ante, 69 to 73. And the rule may be extended so far as to allow
any person to appear for such corporation, if he is the officer or

agent upon whom the process was served for commencing the

action. Ante. 69 to 73.

Idiots, lunatics, and all other persons who are non compos
mentis, if they are of full age, must sue and be sued in their own
names, and they must appear in person. Lane v. Schermerhorn,
1 Hill, 97; McKillip v. McKillip, 8 Barb., 552. But if the su-

preme court has appointed a receiver, or a committee to take
charge of the estate of a lunatic, habitual drunkard, &c., then
there are cases in which the action may be brought in their

names instead of that of the lunatic, &c. 3 E. S., 135, § 11, 5th

ed. ; Laws 1845, ch. 112, <§ 2 ; and see " Parties to Action," &c.
The committee of a lunatic, or any competent person, may be
appointed by the justice to attend to the proceedings in the

action, or any proper person may assist such party, if no com-
mittee or receiver has been properly appointed. Faulkner v.

McGlure, 18 Johns., 134.

A married woman need not, in any case, prosecute or defend an
action by guardian or next friend. Code, § 114; Vol. I, 657-667.

But if a married woman is sole plaintiff and is an infant, she

must have a next friend as much as other infants who are plain-

tiffs. She may, if of full age, appoint an attorney, in the same
manner that any other party may do so, whether she is plaintiff

or defendant. K husband and wife are joined as plaintiffs or

defendants, he may appear for both, or he may employ an attorney

for both.

If the plaintiff does not appear at the return day, or at an

adjourned day, the justice must dismiss the action, and if an issue

has been joined in the action upon nlatters of account, and the

defendant has interposed a set-off, and the trial has been com-

menced, and is then adjourned to a future day by consent of

parties, if the plaintiff' fails to appear on that day the action must
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be dismissed. The justice has no authority to take the defend

ant's evidence of a set-off in such a case, and render a judgment
in favor of such defendant. If he does so the judgment will be

reversed. Norris v. BlmUey, 1 Hilt., 90; 8. C, 3 Abb., 107.

A warrant was issued by a justice of the peace, and a return

was made by the constable, that he had arrested the defendants

and had them in custody, the plaintiff did not appear before the

justice, nor any one in his behalf. The defendants had given a

written request to authorize the entry of a judgment against them,

and they had sent this request to the justice. The justice entered

a judgment against the defendants upon this request, but the

judgment was reversed because the plaintiff was not present, and
the action therefore discontinued. Sprague v. Shed, 9 Johns., 140.

Again, if the trial of an action has commenced, and it is

adjourned for a short time for the purpose of permitting a defend-

ant time to procure evidence of a set-off, if the plaintiff does not

appear when the trial is resumed, the justice must render a judg-
ment of discontinuance, and if he renders a judgment in favor

of the defendant for such set-off, or for the balance between
the parties, the judgment will be reversed. Green v. Angel, 13

Johns., 469.

Api)earance ly attorney.] The provisions of the statute as to the

appearance of parties have been given in full. Vol. I, 43, 44, §§
37 to 45. All persons of full age, and all corporations may
appear by attorney in a justice's court. The oflQce of attorney,

in a professional sense of the term, is not known in justices'

courts. Bailey v. Bejaplaine, 1 Sandf., 11, 13." But, although
there are no attorneys at law in these courts in the sense that

the term is used in reference to courts of record, there may be

attorneys in fact, who are entirely competent, and who are author-

ized to represent the party who employs them as fully as though
he were present in person. Hughes v. Mulvey^ 1 Sandf., 95.

A party may employ an attorney of the supreme court to

attend to his cause, or he may employ any other person with a

single exception. Vol. I, 44, \ 42. The statute declares that

the constable who served the original process for commencing the

action, or the jury process, or the law partner or clerk of the jus-

tice before whom the action is brought, shall not appear and
advocate the cause at the trial. Id., 44, % 42. But he may act as

attorney for either party at any other stage or proceeding in the

cause. Ih.

It has been held. Knight v. Odell, 18 How., 279, that, if an

attorney of the supreme court or any other person is deputed

by the justice to serve the process by which an action is com-
menced, the person so deputed will be prohibited from acting as

advocate or counsel at the trial in the same manner that a con-

stable is prohibited. To permit such a deputed person to appear

and advocate the cause on the trial, is an error for which the

judgment will be reversed on an appeal. Wilkinson v. Yorce, 41

Barb., 370. But such appearance will not deprive the justice of

(a) Note 558.



APPEARAlsrCE. 225

jurisdiction in such a manner as to render Ms judgment void. 11.
By a legal commencement of the action, the justice acquired
jurisdiction of the person of the defendant, and although his
subsequent acts may render his judgment erroneous, and there-
fore reversible on an appeal, it will not be void, and will be suffi-

cient to justify the issuing of an execution upon the judgment,
and its collection by a sale of the defendant's property. 11.; and
see ante, 16.

The person so serving the process is not a constable, but he is

subject to the same obligations. Vol. I, 72, § 197. And the court
held, in the case just cited, that it included the same disabilities.

Any person so deputed, or any constable who served the process,
may appear and put in the plaintiff's complaint or the defend-
ant's answer, and join issue in the action ; but he cannot legally

appear at the trial and act as attorney for the plaintiff", by merely
proving his demand when the defendant does not appear.
To appear and act as attorney in thus taking the evidence, is

advocating the cause at the trial within the meaning of the
statute. Ford v. Smith, 11 Wend., 73; Knight v. Odell, 18 How.,
279. Any constable or deputed person who violates this statute,

will be liable to be indicted for a misdemeanor. 3 E. S., 980, § 54,

5th ed. The party who employs such constable or deputed
person to act as counsel at the trial, cannot assign such act as a
ground of reversal of the judgment, because the law does not
permit any person to take any advantage from his own wrong.
'Smith V. Goodrich, 5 Johns., 353.

The general statute. Vol. I, 79, § 13, which forbids a partner or
a clerk of a judge to practice before him as attorney, solicitor

or counsel, does not apply to a justice's court j and therefore,

that statute would not be a ground for reversing a judgment,
merely because a partner of such justice acted as counsel for

one of the parties in an action tried before him. Fox v. Jackson,
8 Barb., 355. But there is an express statute which now prohibits

any clerk or law partner of a justice from appearing and advo-
cating the cause at the trial. Vol. I, 44, § 42. To permit such
person to appear now, would be an error for which the judgment
would be reversed.

It is irregular for one attorney to appear for both parties, and
where the defendant did not appear, and the attorney for the

plaintiff put in a.n answer for the defendant, without making
proof of his authority, a judgment against the defendant was
reversed. Sherwood v. Saratoga,, Sec, U. B. Co., 15 Barb., 650." A
mere verbal request is a sufficient authority to appear and act as

attorney for a party. Murray v. House, 11 Johns.,. 464; Qaul v.

Groat, 1 Cow., 113; Tulloch v. Cunningham, 1 Cow., 256; Pixley

V. Butts, 2 Cow., 421. But a mere verbal authority to appear is

not sufficient to authorize such attorney to release the interest of

a witness. Murray v. House, 11 Johns., 464. The attorney is a

competent witness to prove his authority. Tulloch v. Cunningham,
(a) Note 559,

Wait 11—29
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1 Cow., 256; Gaul v. Groat, 1 Cow., 113; Caniff v. Myers, 15

Johns., 246.

The authority to appear may be contained in a letter written

to the attorney. In one case, Bush v. Miller, 13 Barh., 481, the

authority of the attorney for the plaintiflF to appear was denied.

He was sworn and testified that some time previously he had

received a letter through the mail, which was dated and post-

marked, Fairfax, Vermont; that it purported to come from the

plaintiff and to be signed by him, and to have reference to the sub-

ject matter of this suit; that since that time he had sent two or

three letters in regard to the same business, directed to the plain-

tiff at Fairfax, Vt., to each of which he had received answers by
due course of mail, all from the same individual, dated at the

same place, and all in the same handwriting, and that these letters

from the plaintiff contained a general authority to take such

steps, legal or otherwise, as in the opinion of the witness might be

deemed advisable, for the purpose of recovering the carpet or

the value of it, and that personally he had no acquaintance with

the plaintiflE or his handwriting, except as acquired by the cor-

respondence of which he had spoken. It was held that the

authority of the attorney was sufliciently proved. The letters

were not called for, nor was any objection taken to proving their

contents by parol. If the defendant had required the production

of the letters, or if he had objected to parol proof of their contents,

it would have been necessary for the plaintiff to have produced

them, or to account for their non-production. Where the power of

attorney is in writing and the attorney is the subscribing witness,

he is competent to prove his authority. Caniff v. Myers, 15 Johns..

246; Code, § 398; Vol. I, 34.

The justice ought always to require proof of authority when
the parity himself does not appear, and any other person offers to

appear as his attorney. When there is an appearance upon but

one side, the justice is exi)ressly required by the statute to require

proof of authority, if the appearance of such party is bv attorney.

Vol. I, 44, § 43.

If one party appears in person, and the other appears by at-

torney, the party who appears in person may admit the authority

of the attorney on the opposite side of the case, and in that case

it is not necessary to swear such attorney as to his authority.

Vol. I, 44, § 43. But, even in that case, it is proper to swear the

person who offers to appear as attorney, since the absent party

would not be bound by the action of one who assumed to act as

his attorney, if he really had no authority for that purpose.

Sherwood v. Saratoga, &o., B. B. Co., 15 Barb., 650, 652; and see

Armstrong v. Craig, 18 Barb., 387.

In one case, Ackerman v. Finch, 15 Wend., 652, both parties

appeared by attorney, and neither of the attorneys objected to

the authority of the other, and this was held to be sufficient.

But, in that case, the plaintiff's attorney had sworn out a short

summons, and he also had the note upon which the action was
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brought. It may be said, therefore, that his authority to appear
was proved, aud if so, he might waive the swearing of the op-
posite attoruey.

The justice has no right to permit a person to appear as at-

torney for an other, on the ground that he knows that the attorney
has been employed by such party to appear. In one case, Beaver
V. Tan Every, 2 Oow., 429, the plaintiff was sick, and had sent
for the justice, the day before the suit, and requested him to
permit one Heermance to appear as his attorney. The justice
accordingly admitted him without proof, but the judgment in

favor of the plaintiff was reversed, upon the ground that the
justice had no right to decide that question upon his own know-
ledge. And see Bosekrans v. Van Antwerp, 4 Johns., 228.

A justice has no right to permit the appearance of an attorney
for the plaintiff, on proof which is made in the absence of the
defendant, and before the hour for calling the suit. Fanning v.

Trowlridge, 5 Hill, 428. If an attorney swears to his authority
to appear at the time of joining issue, he cannot be required to

swear to his authority to appear in the subsequent proceedings
in the action. And if either party wishes proof of the authority
of an attorney to appear for the opposite side, such proof must
be required at the time of appearance in the action. Treadwell v.

Bruder, 3 E. D. Smith, 597.

Where, on the joining of the issue in an action before a justice

of the peace, a person appeared in behalf of one of the parties

without objection and without producing any authority, but on
the trial of the cause, such party appeared in person ; it was held
that such appearance by the party was evidence of the authority

of the person who joined issue to appear for him. JJnd^Mll v.

Taylor, 2 Barb., 348; and Andrews v. Harrington, 19 Barb., 343;
but see Fanning v. Trowiridge, 5 Hill, 428.

In an action brought by two overseers of the poor against a
defendant to recover a penalty, the attorney for the plaintiffs

swore that he was authorized by one of the overseers to answer
in the suit. It was proved on the trial that the plaintiffs were
such overseers, and the court held that the authority was suffi-

ciently proved. Andrews v. Harrington, 19 Barb., 343.

The law partner of one who is the official attorney of a muni-
cipal corporation, is not entitled upon proof of that fact, to appear
as attorney for the corporation in a justice's court. Wilcox v.

Clement, 4 Denio, 160.

The defendant's wife is not as such authorized to appear for

Mm in a suit before a justice, but where she appears and pleads,

employs counsel, amends the pleadings and brings the defendant's

children as witnesses at the trial, the justice is warranted in

inferring authority. Hughes v. Mulvey, 1 Sandf., 92.

When a father appears as attorney for his son who is a defend-

ant, slight proof of authority is sufficient. In such a case, where
it was proved that the defendant said to his father the night

before the trial that he must be there, when he was speaking of
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the suit; it was held to be enough, although nothing was said

about the absence of the defendant at that time, nor that his

father was to appear for him. Gaul v. Groat, 1 Cow., 113.

It is not generally the case, that the attorney is appointed for any
other purpose than that of attending to the joining of issue and the

trial of the action. But there is occasionally a case in which
the attorney has full power to settle and compromise the matters

and demands or claims in suit. In such cases, it is better to fur-

nish the person so acting, with a power of attorney, for it will

show a clear and specific authority to do the acts done, and the

opposite party will have satisfactory evidence that the attorney

has proper authority to act in relation to the demands. The
statute authorizes such power of attorney, and prescribes what
shall be sufficient proof of its execution. Vol. I, 74, §<§ 210, 211.

If the power of attorney is properly acknowledged, no other

proof of its execution is necessary. If it is not acknowledged,
the subscribing witness may prove its execution, and if there is

no subscribing witness, it may be proved by any person who can

prove the handwriting of the person executing such power of

attorney.

When the attorney resides at a distance from the person who
appoints him, a power of attorney is sometimes very convenient.

And it ought to be properly acknowledged in such a case, as it

will save trouble and prevent any question as to the authority

of such attorney to appear.

A power of attorney may be limited to the prosecution or

defense of a single action, or it may be general and authorizing

an appearance to prosecute or defend any or all actions. If it is

desired to limit it to a single action, such action must be correctly

and particularly described as to the name of the justice before

whom it is brought, the names of the plaintiff's, the names of the

defendants, and the like. There must be a correct description of

the action, or the power of attorney will not be sufficient in those

cases in which the particular action is described. But if the

power of attorney is general, there cannot be any room for ques-

tion as to its sufficiency, since it will relate to all actions iu a

justice's court, in which the person giving the power of attorney

may happen to be a party.

General warrant to prosectcte, Sec.

Know all men by these presents, that I, Moses Spike, of tlie town of

Broadalbin in the county of Fulton, N. Y., do hereby appoint John M,

Carroll, Esq., my attorney, for me and in my name, to prosecute any action

or actions to be commenced by him, or now depending before any justice

of the peace in the State of New York, against any person or persons

whomsoever, in my favor, either severally or jointly, with any other per-

son or persons ; and in his discretion, to do, execute, suffer and receive all

acts, deeds and things which he shall deem necessary for the effectual

prosecution thereof to judgment, execution and final collection or dis-

charge, which I might or could do, execute, suffer or receive in my propei
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person, and also in his discretion, to settle or compound any such action oi

actions. Witness my hand and seal, this 25th day of November 1864.

MOSES SPIKE, [l. s.]

Sealed and delivered )

in presence of
J

William Keitnedy.

General warrant to defend. &c.

Know all men, that I, Moses Spike, of Broadalbin, Pulton county, N. Y.,

do hereby appoint John M. Carroll, Esq., my attorney, for me and in my
name, to defend any action or actions to be commenced or now depending
against me, either severally or jointly, with any other person or persons,

by or in behalf of any person or persons whomsoever, before any justice of

the peace in the State of New York ; and in his discretion to do, execute,

suffer and receive all acts, deeds and things which he shall deem necessary

for the effectual defense thereof, and the collection or discharge of any
judgment or judgments which may be therein rendered in my favor, which
I might or could do, execute, suffer or receive in proper person, and also

in his discretion to settle or compound any such action or actions. Witness
my hand and seal, this 25th day of November, 1 864.

;

MOSES SPIKE, [l. s.]

Sealed and delivered )

in presence of
\

William Kennedy.

Acknowledgment of power of attorney.

Fulton County, ss." On the 25th day of November, 1864, Moses Spike,

to me known to be the individual who executed the within power of at-

torney, personally appeared before me, and acknowledged that he had
made and executed the same. WILLIAM KENNEDY,

Justice of the Peaee.

Stamps.] Every power of attorney for the prosecution or de-

fense of an action, requires a revenue stamp of the denomination
of fifty cents. See title Stamps and Power of Attorney.

Appearance hy next friend or guardian.] Infants under the age
of twenty-one years cannot legally appear in an action in person

or by attorney, whether they are plaintiffs or defendants. They
must appear by some proper adult person. Under the law as it

stood before the Code, an infant plaintiff must have appeared by
a next friend, and an infant defendant by a guardian. See the

Statutes in full, Vol. I, 43, 44. It is supposed that the Code has

abolished this distinction, and that infant parties, whether plain-

tiff or defendant, must now appear by guardian in all cases.

Benedict's Treatise, 170, 4th ed.; New York Civil and Criminal

Justice, 185, 186, 2d ed. ; Cowen's Treatise, § 925, 4th ed. The
mere change of name, as to next friend, by calling it guardian is

'of no consequence.
But if all the provisions of the Code, §§ 115 and 116, Vol. I,

20, are made applicable to justices' courts, considerable incon-

venience must arise from the change. For an infant defendant

would have twenty days in which to determme whether to ap-

pear at all. And since the longest time which can intervene



2B0 APPEARANCE.

between the date and the return day of any process issued by a

justice is but twelve days, the two provisions cannot both stand.

If the defendant does not appear on the return day of the process,

the plaintilf may proceed under the general statute relating to

justices' courts and take judgment.
The sections of the Code which are supposed to have made

this change in the law as to the time for the appearance of an

infant defendant, are sections 115, 116, and 64, sub. 15, of the

Code, Those sections when carefully read, will be found to do
nothing more than to declare who must be parties to an action.

Under the old law, an action must have been brought in the

name of the party who had the legal interest, although an other

party was, in equity, entitled to the demand. The Code changed
this rule, by declaring that all actions must be brought in the

name of the real party in interest, or the person ben^dalltj in-

terested in the demand. Vol. I, 19 ; Code, §§ 111, 112; 113. This

apphes to all persons, whether adults, infants, idiots, lunatics,

corporations, &c. And it was intend.ed that this rule should

be uniform, so as to apply to all the courts in this state. The
fifteenth subdivision of section 64 of the Code is very plain, if

considered in this light. Because there is a very important dis-

tinction between who shall be parties to an action, and the

other question, how those persons who are parties shall appear

in an action.

The provisions of the Code as to who shall be parties, are

applicable to justices' courts, but those provisions of it which

relate to the manner of appearance do not apply. The person

who appears in the action for an infant plaintiff may be called a

guardian or a next friend. A misnomer will be of no consequence

so long as a proper and responsible person is joined with such

infant. B"o process can be legally issued in favor of an infani

jjlaintiff until some proper person is appointed as next friend or

guardian. The appointment by the justice may be verbal, but

the consent of such next friend or guardian must be in writing

and filed with the justice, and he will be liable for the costs U'

the action fails. Vol. I, 43, <^<5. 38, 41. The same rule applies

when an action is commenced in favor of an infant plaintiff

without process, and such next friend must be appointed before

the cause is tried. Vol. I, 43, § 38. When the defendant is an

infant, and the process is served and returned, a guardian must
be appointed for him before any further steps are taken in the

action. Vol. I, 43, § 40.

Such guardian may be appointed on motion of the defendant,

and if he neglects or refuses to a'sk for such appointment, then the

plaintiff may request the justice to appoint a guardian for such

defendant. The appointment may be verbal, but the consent of

the guardian ought to be in writing, signed by the guardian, and
filed with the justice. A guardian for an infant defendant is not

liable for the payment of either the costs or the judgment which
may be rendered against such infant.
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The object of appointing a person to represent either an infant
plaintiff or an infant defendant is, that there may be some com-
petent person to guard the rights of such infants, who are sop-
posed to be legally incapable of doing so. And, besides that, it

was intended that an infant plaintiff should be represented hy
some person who is responsible for the costs in case the action is

not sustained. The appointment of a next friend or a guardian
is something more than a mere formahty, and therefore, the ap-
pointment or nomination of a fictitious person, as John Doe, is

uot sufficient. It must be a real person or the judgment will be
erroneous. Btdlard v. Spoor, 2 Oow., 430.

If an infant plaintiff appears in person, and not by next friend
or guardian, and the defendant joins issue upon the merits, with-
out objection to the manner in which the plaintiff appears, a judg-
ment in favor of such infant cannot be reversed on an appeal by
the defendant, because no next friend or guardian was appointed,
uor can such infant plaintiff be nonsuited on the trial for such
omission. If no objection is made until after issue joined, all

such objection is waived. Schermerhorn v. Jenkins, 7 Johns., 373;
Trmdwell v. Bruder, 3 E. D. Smith, 597.

A guardian must in all cases be appointed for an infant de-

fendant, and if the defendant neglects or refuses to apply for that
purpose, the plaintiff ought to have one appointed. If it is not
done, and a judgment is rendered against such defendant, he may,
reverse the judgment because of the error. Moclcey v. Cf't-etj, 2

Johns., 192 ; Alderman v. Tirrell, 8 Johns., 418.

If there are several defendants, and the action is brought
against them as joint debtors, it will not be a ground for revers-

ing the judgment, because one of such defendants was an infant

and no guardian was appointed for him. Mason v. Denison, 11

Wend., 612 ; S. C, 15 Wend., 64.

The appearance by guardian or next friend is for the purpose
of having some proper person appearing upon the record, since

an infant cannot so appear. But either the infant or the next
friend or guardian may employ an attorney or other counsel to

conduct the proceedings. People v. N. Y. Com. Pleas, 11 Wend;,
164. And such attorney may, after a proper appearance by next.

friend or guardian, take all the necessary steps in the action,

whether the infant is present or not. When the action is once
legally pending, either party may appear by attorney as in any
other case, and infants are not exceptions to this rule, for when
they have once legally appeared in the action, they may conduct

the cause as all other parties may do.

A justice ought, in all cases, to be careful that no person is

appointed as a next friend or a guardian for an infant, unless the

person so appointed is capable of the position and is responsible

for the costs, and for any injury which such infant may sustain

by his neglect or willful misconduct. And no person ought to be

appointed who has any interest or feelings adverse to such infant.

The mere fact that an action which is brought to recover for s
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debt due an infant, is prosecuted by a next friend instead of a

guardian, will not render a judgment against him upon the

merits void. Such an error in a district court (or a justice's

court) can only be corrected by an appeal. So long as the

judgment remains unreversed, it is a bar to any other action for

the same cause. Willdming v. ScJimale, 1 Hilt., 263. But if such

infant plaiutiff appeals from the judgment, it will not be reversed,"

it will merely be revoked, and without giving him any costs of

the appeal. Maynard v. Downer, 13 Wend., 575.

The consent which is signed by the person who appears for an

infant plaintiff, ought to contain a promise to pay the costs if

the action is unsuccessful. Such a promise, however, is not

necessary to constitute a liability to costs in such a case, because
the statute deiclares, that if he consents in writing to such
appointment, he shall be liable for such costs. Vol. I, 43, <j 38
And if such costs are not paid, an action will lie against him bj

the defendant to recover the amount of his costs So the justice

may also recover his costs of such next friend.

Whenever a plaintiff is uncertain whether a defendant is an
infant, and such infant does not apply for the appointment of a

guardian, it will be the best course for the plaintiff to see that

such guardian is appointed. It can do no harm in any case, and
if the defendant is an infant it is indispensable to the validity of

a judgment against him. If a defendant appears and pleads

infancy as a defense to the action, and the jury or the justice

iind against him on that issue, he cannot reverse the judgment
on an appeal by alleging infancy as error in fact, and that no

guardian was appointed for him. The decision of that question

against him in the court below, is conclusive upon an appeal, and
he will be estopped from insisting that he is an infant. IngersoU

V. Wilson, 3 Johns., 437.

The manner of applying for the appointment of a next friend

or a guardian, is by a mere verbal application to the justice. But
if the provisions of the Code, § 116, were applicable, it would be

necessary to apply by petition. As we have already seen, ante,

230, those provisions are not applicable. But a written applica-

tion is a proper practice in all cases, without reference to the

Code. And, for that reason, forms will be given for such appli-

cations. When an infant plaintiff applies, the application will

not be entitled; but when an infant defendant applies, an action

will be pending, and therefore, the application in such case should

be properly entitled.

Application hy infant plaintiff.

To David Kennedy, Esq., a justice of the peace, &c., of the town of May-
field in the county of Pulton :

The undersigned, who is an infant of the age of nineteen years, hereby

applies to you to issue a summons (or attachment, &o.) in his favor against

Richard Roe ; and he also applies to you to appoint Richard Hansen as a

next friend or guardian for him before the issuing of said summons.
Dated November 28, 1864. SANFORD HANSEN.
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Consent of next friend, &g.

Fulton Coitnty:, ss: I hereby coiiseut to be appointed as a next friend
or guardian of Sanford Hansen, who is named as plaintiff" in the action men-
tioned in the annexed application or petition, and I promise to pay all costs
which may be recovered against him, or for which he is liable in said
action before the said justice. Dated November 28, 1864.

RICHARD HANSEN.

Appointment hy justice.

In pursuance of the annexed application and consent, I hereby appoint
Richard Hansen as the next friend or guardian of said infant plaintiff,

Sanford Hansen, in said action. Dated November 28, 1864.

DAVID KENNEDY, Justice of the Peace.

After the application, consent and appointment are completed,
the justice will issue the summons. After the service and
return of the process, the action will proceed in the ordinary
manner. If the defendant is an infant, the first step in the
action, after the service and return of the process, is to appoint
a guardian for such defendant. This should be done before the
plaintiff delivers his complaint in the action. If the defendant
himself applies, the application may be in the following form

:

Application for guardian.

JUSTICE'S COURT—Fulton County, ss;

John Doe
agst. \ David Kennedy, Justice.

Richard Roe.

To David Kennedy, Esq.

:

The undersigned, who is an infant, of the age of twenty years, hereby
applies to you for the appointment of James Roe, as a guardian for him in

the action above entitled. Dated November 28, 1864.

RICHARD ROE.

Consent to act as guardian.

JUSTICE'S COURT—Fulton County, ss.

John Doe
agst. ] David Kennedy, Justice.

Richard Roe.

I hereby consent to be appointed as guardian for Richard Roe, in pui

Buance of the annexed application. JAMES ROE.
Dated November 28, 1864.

Appointment of guardian.

JUSTICE'S COURT—Fulton County, ss:

John Doe )

agst. k [ David Kennedy, Justice.
Richard Roe. \

In pursuance of the annexed application and consent, I hereby appoint
James Roe as a guardian for the defendant Richard Roe, in said action.

Dated November 28, 1864.

DAVID KENNEDY, Justice of the Peace.

Wait 11—30
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There is no need of drawing three separate papers, as has beeu

done in the forms preceding. The application may be drawn at

the top of a sheet of paper, then the consent may be drawn under

it, and below that may be the appointment which is made by the

justice, as follows :

Application, consent and appointment of next friend, &c.

To David Kennedy, Esq., a justice of the peace of Mayfield in Fulton county

:

The undersigned, an infant of the age of nineteen years, hereby applies

to you to issue a summons in his favor against Richard Roe, and he also

applies to you to appoint Richard Hansen as a next friend or guardian for

him, before the issuing of said summons. Dated November 28, 1864.

SANFORD HANSEN.
I hereby consent to be appointed aa a next friend or guardian for Sanford

Hansen, who is named as plaintiff in the above application, and I promise

to pay all costs w^hich may be recovered against him, or for which he shall

be liable in said action. Dated November 28, 1864.

RICHARD HANSEN.
In pursuance of the above application and consent, I hereby appoint

Richard Hansen as a next friend or guardian for said infant plaintiff, San-

ford Hansen. Dated November 28, 1864.

DAVID KENNEDY, Justice of the Peace.

The same brief form may be adopted when a guardian is

appointed for an infant defendant, by making the necessary ,

change of names of parties, and by entitling the application in

the action. The justice should note in his docket the appointment

of a next friend or guardian. He ought also to preserve the

application, consent and appointment. They must be filed and

kept with the papers in the action, so as to be ready in case an

action is brought upon the promise to pay costs, or so as to return

copies of them upon an appeal if that should become necessary.

CHAPTER X.

PEOCBBDINGS BEFOEE PLKADESTG.

After process has been served upon a defendant, he may either

appear in the action or he may refuse to do so. What an appear-

ance is has been already explained. Ante, 217. There is one kind

of process which may compel the defendant to be present before

the justice, and that is a civil warrant. But the mere presence

of the party in such a case is not an appearance, and if the de-

fendant does not regularly appear in the action, he will not waive

any objection which he might have taken if he had not been

personally present. It is a voluntary and regular appearance

alone that can be construed into a waiver of legal rights, if such

waiver is to result from the act of appearing in the action. When
the plaintiff's proceedings are so defective, that the justice has

no jurisdiction over the person of the defendant, no objection

need be made for the purpose of securing the rights of the de-

fendant. Because if he refuses to appear in the action, and does

not in any manner waive such objections, he may at any time
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aud iu all places question the validity of the proceedings or of
the consequent judgment if one is rendered in the action.
In relation to the subject matter of the action there can be no

danger of waiving rights by an appearance, because it is well
settled, that even express consent will not confer jurisdiction in

such a case, ante, 16 ; and, as a necessary consequence, there
could not be a jurisdiction which is merely implied from a waiver
by taking steps in the action when an express agreement could
not confer it. But when the justice has jurisdiction of the subject
matter of the action, and the only defect in his jurisdiction relates

exclusively to the process, either as to its form, or as to the pre-

liminary proceedings to procure it, it is a rule of very extensive
influence that the defendant may waive such defects, and thus
render the jurisdiction over his person complete. And, in such
cases, it is not necessary that the defendant should expressly
agree to waive the errors or defects ; for, if he voluntarily appears
in the action, without any objection on account of such defects

or errors, he will be deemed to have voluntarily waived them,
aud to have consented to consider the proceedings regular.

It is important, therefore, for a defendant before he appears in

the action or takes any steps in it, to consider whether there are

any irregularities on the part of the plaintiff, of which the defend-
ant may avail himself. If there are such irregularities, it is the
duty of the defendant to raise the objection at the earliest moment
if he would avail himself of them, upon an appeal from any judg-
ment which may be rendered against him in such action. The
proper time to raise and urge all such objections is, on the first

appearance of the parties before the justice on the return day of
the process, and before any steps have been taken in the action.

As soon as the cause is called by the justice, the defendant ought
distinctly to state to the justice and to the opposite party, the

objections which are relied upon by such defendant. And if

the defect is one which is not amendable, the defendant ought,
after specifying the particular defects or irregularities, to ask the

justice to dismiss the action. If the justice overrules the motion,
the defendant may except to such decision, and the question will

then be upon the record, so that the legality of the decision can be
subsequently reviewed if that becomes proper or important. The
nature of the objection which may be urged has been suggested
already. Ante, 2, 3, 4; see also Short Summons, ante, 77 to 80

;

Attachments, ante, 153 ; Warrants, ante, 89 to 92 ; Eeplevin,

ante, 184.

Where there is a mere irregularity in the process, or in the

manner of procuring it, a voluntary appearance by the defendant
will waive it. Ante, 19. If the defendant voluntarily takes any
steps in the action, without first objecting to such irregularities,

he will waive them. And it will not make any diiference to the

rule that he was ignorant of them. If the process or the affidavits,

or the bonds or securities which were furnished to the justice to

authorize the process, are defective, the defendant may readily
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know it, for he can call upon the justice to produce them, and the

justice is bound to do so before the defendant is legally required

to proceed a step in the action.

It is the duty of the justice to permit either party to examine
all the process, aflBdavits, bonds, securities, pleadings or other

proceedings in the action, which are filed with him. And he is

bound to do so in season to permit either party to examine them
in due time to take a legal objection to them if they are defective.

A defendant, therefore, has a full opportunity to know of any
defects in the plaintiff's process, aflBdavits, &c., and if he neglects

or refuses to examine them or to object to them, it is entirely

proper to regard his conduct as an agreement to waive such

defects. Again, if the process has been irregularly or illegally

served, the defendant has a full opportunity to know it, and he

can make a proper objection on that ground, on the return day
of such process. If he falls or declines to do so, he will waive the

irregularity. There are other objections which may be taken on

an adjourned day, but those will be discussed in a subsequent
place, since it is not intended to notice any matters here, except

such as relate to the return day of the process for commencing
the action.

But there are some other important considerations which ought

not to be overlooked, although they do not relate to defects in

the process. If the justice is a material witness for the defend-

ant, he must raise that question at the return day and in due

season. The manner of doing this will be exj)lained in a sub-

sequent chapter. So, again, if the defendant desires to raise a

question as to the title to lands, or he intends to rely upon a title

to lands as his defense, he must take the proper steps to secure

his rights, or he will waive them. This subject will also be dis-

cussed fully in a subsequent place.

In actions of replevin, there are some acts which the defendant

must perform on the return day, if he would not waive them.

See ante, 212. So, in other cases, a defendant may have a partial

defense, although he cannot entirely defeat the plaintiff''s action.

And, in such a case, it may be desirable to make an offer ofjudg-

ment so as to save future costs. See Offer of Judgment.
These general suggestions are suflBcient to show a defendant

that vigilance is indispensable to a full protection of his rights,

and that if he desires to avail himself of any objection to the acts

or omissions of the opposite party, such objection must be

promptly and distinctly taken at the first available opportunity.

The legal maxim is, Vigilantibus, non dormientibus, jura sub-

veniunt ; or in other words, the laws assist those who are vigilant,

not those who sleep over their rights. Broom's Leg. Max., 692,

original paging.
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CHAPTER XI.

JUSTICE A MATERIAL WITNESS.

General principles.] In the administration of the laws, it is

important that there should be purity and impartiality as well as

every reasonable facility for the investigation of the questions tu

be tried. One of the first principles, therefore, is, that no person
can act as a judge and a witness in the same action. If such
acts were tolerated, it is evident that injustice must result, for it is

not to be supposed that a person acting as judge would not attach

quite as much importance to his own evidence as to that of any
other witness. The statute requires the justice who tries the

cause, to administer the oaths to the witnesses who are sworn.
Vol. I, 53, >§ 94. No justice could administer an oath to himself,

and thus act as court as well as witness. And it would not make
any difference as to his right to be a witness, even if he were
sworn by an other justice. If he should be so sworn, and then
give evidence, it would be error, and any judgment which he
might render would be reversed on appeal, Perry v. Weyman,
1 Johns., 520. The parties, however, may waive the objection,

and if the justice is sworn by an other justice, and he then testi-

fies as a witness without any objection, this will be deemed to be
evidence given by consent, and no advantage can be taken of it

on an appeal. Cobb v. Curtiss, 8 Johns., 470. But, where an
objection is taken, it will be error for the justice to be thus sworn
and give evidence. And, so far is this rule extended, that it will

be illegal to swear one of three referees as a witness on a trial

before them, if an objection is duly taken to that course. Morss
V. Morss, 11 Barb., 510.

The law, however, has made ample provision for securing the

evidence of a justice before whom a cause is pending. If a

plaintiff sues before a justice who is a material and necessary

witness for him, it is his own fault ; and he will be compelled to

lose the evidence of such justice if the cause is to be tried before

him ; although he may discontinue his action, and then commence
it before some other justice, if he desires to do so, when he may
have the advantage of such evidence.

This is, of course, optional with the plaintiff, and he will, there-

fore, be governed by his own feelings and judgment in the matter.

But a defendant would not enjoy a similar advantage were it

not for the provisions of a statute. To prevent injustice, and to

give a defendant an opportunity of securing the evidence of a

justice when material and necessary, the statute has provided

a mode by which such a result may be attained. The statute

will be found in full in Vol. I, 55, § 109.

When to make the application.'] Althougii the statute thus gives

a defendant the privilege of procuring the justice as a witness, it

does not leave it optional with him whether he will apply at an

early day, or postpone it until the day of trial.
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The statute is express and explicit that the application, if mad'^

at all, must be made hefore the joining of issue in the action. Thi-s

rule does not require a defendant to make his application before

the plaintiff puts in or files his comijlaint. And, in ordinary

cases, the application ought not to be made until the complaint
is put in or filed, because the defendant cannot before that time

be certain what cause of action will be alleged against him, and,

therefore, he cannot know until then whether the justice will be
a material and necessary witness for him on the trial of the cause.

But the defendant must not put in an answer before making his

application, because, under the present system of pleadings in

justice's courts, the putting in of an answer is a joining of issue.

And when that- has been done, it will be too late to make the

application. The statute does not declare whether an issue of

law, or an issue of fact is intended ; and there may be an issue

of law as well as an issue of fact, even in a justice's court. It is

quite probable, however, that an issue of fact alone was intended,

for it would be in such a case only that the evidence of the justice

would be material. Upon a demurrer to the complaint there

would be an issue of law, but no evidence is necessary for the

determination of such an issue, because it is a mere question of

law upon the record, and upon conceded facts. But since an issue

of law is still a legal issue, it would not be prudent to demur to

the complaint before making the application for a discontinu-

ance of the action, so that the justice may be a witness for the

defendant.
The statute does not require a defendant to wait until the com-

plaint is put in or filed before he can make his application.

The only object in waiting for that event is to be certain that

the justice may or will be a material and necessary witness for

the defendant ; and until the complaint is delivered, the defend-

ant cannot be entirely certain what cause of action he will be

required to defend himself against. But, as a general rule, the

parties pretty generally know the nature of each other's claims,

and they know, too, whether the justice will be a material witness

for them on the trial. For this reason a defendant may some-

times prepare his affidavits even before the return day of the

process ; and there is nothing improper or illegal in this course,

if the defendant prefers to adopt it. And besides that, there may
be instances when it would be inconvenient if not impossible for

the party to attend and make the affidavits on the return day,

after the complaint has been put in or filed. A defendant might

be siek, or he might be absent from the county, on the return

day of the process, and he is not, therefore, to lose the benefit of

the statute. It would be proper, although it would not he

necessary to set forth, in the affidavits the reason why the usual

practice was departed from. But the statute does not require

this to be done, and therefore, it may be done or omitted, at the

pleasure of the defendant. There is, however, one thing which
is indispensable in such a case, and that is that the affidavit shall
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state facts which relate to the actual cause of action set out in the
complaint ; or that the defense which can properly be interposed
to it, is such that the justice will be a material witness for the
defendant in disproving the facts alleged in the complaint, or iu
substantiating the matters interposed by way of defense. There
is, therefore, some risk attending an application which is founded
upon affidavits which were made before knowing what the com-
plaint would be. If the affidavits happen to meet the case it

will be well; if they do not, the defendant will have to bear the
consequences of the experiment.
Who to make the application.'] Where there is but a single

defendant there will, of course, be no question as to the person
who must make the application. But where there are several
defendants it may well happen that some of the defendants need
the justice as a witness, while he may may not be a material
witness as to the others. And, whenever the judgment may br

in favor of the plaintiffs against some of the defiendants, while
there may be, in the same action, a judgment in favor of the
other defendants, there may then be a case in which the justice

will be a material witness for a defendant, while he may not be
either material or necessary for the other defendants. And since

it is the policy of the law, to secure the rights of every defendant,

it would be sufficient to prove that the justice is a material and
necessary witness for any of the defendants. And on such proof
being duly made, the justice ought to render judgment of

discontinuance.

How to apply.] After the complaint has been put in, and the

defendant ascertains that the justice is a material and necessary

witness for him, he ought to state that fact to the justice before

interposing any defense by answer or otherwise. But this mere
statement is not alone sufficient. The statute requires that the

proof furnished to the justice shall be ly affidavit. And the

essential part of every such affidavit is, that it shall contain a

statement of such facts and circumstances as the law requires.

The statute requires that the affidavit shall show that the jus-

tice before whom the action is pending, is a material witness foi

the defendant, and that the defendant cannot safely proceed to the

trial without the testimony of such justice. And it will not be
sufficient to allege these facts in the affidavit, and then stop at

that ; because the statute further requires that the affidavit shall

set forth the particular facts and circumstances which it is expected

can be proved by the justice.

A strict compliance with the requirements of the statute will

be necessary, and if it is disregarded, the justice may properly

refuse the application.

The statute declares, that the facts and circumstances stated,

must be such as to satisfy the justice that he is a material wit-

ness for the defendant, without whose testimony the defendant

cannot safely proceed to the trial of the action. This language
is not to be so construed as to give the justice an arbitrary dis
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cretion whether he will dismiss the action or not. It does not

mean that the facts and circumstances must be such that lie is

convinced that he is a material witness.

It was intended that the facts should be such that an intelligent

and an honest court or magistrate could decide judicially from the

evidence, that he was a material witness, even though he believed

that the statement was mistaken, or even false. In such a case, the

justice cannot be governed by his own belief, or his own know-
ledge, if the affidavit is full, clear and precise as to the facts stated.

Tbe facts stated, however, must be such that the justice can judici-

ally declare them to be sufficient to require a discontinuance of the

action, and when that is done, he has no discretion in the matter;

he is bound to dismiss the action. Hopkins v. Cabrey, 24 Wend.
264, is the leading case upon this subject. In that case, Hopkins
sued Oabrey before a justice and claimed to recover money alleged

to be in Oabrey's hands as a school district collector, which it was
declared the defendant retained in his hands after retaining a

sufficient sum to pay a school tax, for which the plaintiff's

property had been sold by such defendant. After the complaint

was put in, and before answer, the defendant moved for a discon-

tinuance, which was denied on the ground that the affidavit wa$

insufficient. The defendant then made a further affidavit, setting

forth the facts which he expected to prove by the justice, which

were :
" That before the commencement of this suit, the plaintiff

sued the defendant before the said justice for the same identical pro-

perty for which he now claims the surplus money, and thatjudgment
was passed on the same and entered in favor of the defendant

against the plaintiff for costs ; and also, that the plaintiff

acknowledged, in the presence of the justice, that the defendant

had tendered to him the overplus of the money before the com-

mencement of the former suit, and that he had no claim for

surplus moneys, and that the defendant did not know of any

other person by whom he could prove those facts." The justice

refused to dismiss the action, and ruled as follows :
" I am not

satisfied that I am or can be a material witness in behalf of the

defendant in this cause, for I know nothing material between tbe

said parties, except what is contained in the record of the former

trial between these parties before me, which this defendant can at

all times avail himself of upon the trial of this cause ; and further,

I have no recollection of ever having heard the plaintiff admit

that the defendant had tendered him the overplus mentioned in

the affidavit."

After this decision, the defendant joined issue, and judgmenl
was rendered against him in favor of the plaintiff. This judg-

ment was reversed by the county court, and the latter judgment
affirmed by the supreme court. Among other things, the court

said by Cowen, J. :
" The justice had no right to interpose his

private knowledge or recollection as an answer to the affidavit.

Doing so would enable a justice to defeat the ax)plicati6n, and at

the same time put the point beyond the reach of review,, even
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on tlie facts which he may assume to know or to have forgotten.
Here, it is true, he states them, but not under his oath as a wit-
ness. That the defendant had a right to require. Again, his
specification was not satisfactory. He had no right to assume
that the docket and other written proceedings would have been
proof as full to the purpose as if accompanied with his oath.
Oral proof is often necessary to show what was in fact heard and
submitted under an issue which has been tried, in order to give
it the desired effect upon a subsequent trial of the same matter.
His want of recollection might also have been remedied by a
recurrence to circumstances in the course of his examination as
a witness."

There have been several other cases decided upon the question,
since the decision last referred to ; and the settled practice is to
require a full statement of material facts or circumstances, or
to hold the affidavits insufficient.

In Young v. Scott, 3 Hill, 32, the defendant's affidavit was as
follows :

" Andrew Scott, being sworn, says that the above
named justice is a material witness for this deponent on the trial

this cause, and without whose testimony he cannot safely ])roceed

to the trial of said cause ; that he expects to prove by said jus-

tice on the trial of the matters in difference between said parties,

whenever the same shall be tried, that the matters in difference

between said parties were submitted to said justice, Walter 8.

Dailey and Jeremiah Hackney, as arbitrators,' selected by the
said defendant, and Abram Cutler, who claimed the same demand
for which this suit was brought, and submitted to them ; and
before the award was given in the matter, said Cutler revoked the
agreement to submit to such arbitration ; and defendant says
that all the matters then submitted were afterwards settled with
said Cutler by defendant, as defendant supposed at the time, and
understood, and expects to prove, and that said Cutler was the
owner of all said matters, or the agent of the above i)laintiff."

The plaintiff requested the defendant to say in the affidavit that

he expected to prove the matters stated in the last clause of the
affidavit by the justice, but the defendant refused to do so, saying
he would add nothing more. The justice denied the motion to

dismiss the case. The plaintiff then declared. The defendant
refused to plead, and left the court. The plaintiff had judgment,
which the county court reversed ; but the latter judgment was
reversed in the supreme court, and the judgment of the justice

affirmed. The court said, among other things, by Bkonson, J.

:

" When the affidavit is sufficient, the justice cannot refuse the

discontinuance on the ground that he does not recollect the facts

which the defendant expects to prove by him," citing Hopkins v.

Cabrey, ante, 240 ; "but he clearly has a right to judge of the suffi-

ciency of the affidavit. He must be 'satisfied,' acting judicially,

that the ends of justice require a discontinuance of the action.

From the ' facts and circumstances ' set forth in this affidavit, I am
unable to see that the justice was a material and necessary wit-

Wait 11—31
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iiess for the defendant. He expected to prove by the justice that

there was a submission and arbitration between himself and cue

Cutler, in relation to the matter in controversy in the suit, and

that Cutler revoked the submission before an award was made.

I do not perceive that these facts, if proved, could have any legal

iuflueuce on the action. And, although it seems that Cutler, as

well as the plaintiff, claimed the demand, that would not make his

acts evidence against the plaintiff. Indeed, if the plaintiff himself

had made, and then revoked the submission, and there had been

no award, it would not have affected his right to sue. The only

thing of any importance is contained in the last clause of the

athdavit, and that, at the most, only amounts to an allegation

that the defendant had settled the matter with Cutler, who was
either the owner of the demand or the agent of the plaintiff. But
the defendant does not state that he expected to prove these facts

by the justice ; and when his attention was called to this defect,

and he was requested to amend the affidavit, he refused to do so.

This goes to show that the omission was not a mere clerical error,

and I think the justice was right in refusing the discontinuance."

There are other difficulties in the case. So far as it relates to

the arbitration, it appears, upon the face of the affidavit, that there

are two other witnesses, Dailey and Hackney, who probably knew
as much about the matter as the justice, and it is no where stated

in the affidavit that the defendant was not able to prove his case

by other witnesses as fully as by the justice. In Hopkins v. Cdbrey,

the defendant stated in his affidavitthat he did not know of any
other person by whom he could prove the facts on which he relied.

I think the defendant must state enough to show that the justice

is a necessary as well as a material witness. The justice is to be
" satisfied that he is a material witness for the defendant, and
that, without his testimony, the defendant cannot safely proceed

to trial." To the same effect, see also Murtha v. Walters, 2

Sandf., 517 ; Com. of Excise, Sec, v. Ddherty, 16 How., 46, in Sara-

toga county court.

In what actions.'] The statute authorizes an application for a

discontinuance of the action in every action which is cognizable

before a justice of the peace, with a single exception. When
the defendant has been arrested on a civU wa/rrant, the statute

excepts that case from the general rule provided by the statute,

and therefore no discontinuance of the action can be granted on

the ground that the justice is a material witness for the defend-

ant. But the defendant is not remediless, nor need he be deprived

of the evidence of the justice in such a case. If the justice is a

material witness for the defendant, and he desires to have such

justice as a witness^ he should make an affidavit in the same

manner and form that he would do in the case (»f a summons or

attachment. And if the affidavit makes such a case as would

require a discontinuance of the action in an ordinary case, the

justice must refuse, to hear the case, in which case it is the duty

of the constable to' take the defendant before the next justice of
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the city or town, who is required by statute to take cognizance
of the action, and to proceed on the warrant in the same manner
as though he had issued it. Vol. I, 40, <5> 19 ; and see ante, 117, 118.

Form of affidavit.

JUSTICE'S COURT—Fulton County, ss:

Daniel Stewart
agst.

Henry Smith.

Henry Smith, being duly sworn, says that he is the defendant named in

the above entitled action; that Peter W. Plantz, Esq., the justice before

whom the said action is pending, is a material witness for this deponent in

the said action, and that he cannot safely proceed to the trial thereof
without the testimony of the said justice. And this deponent further

says, that he expects to prove by the said justice, the following facts and
circumstances, to wit : That before the commencement of this action, the

said plaintiff sued this defendant before the said justice for the same
identical property for which he now claims to recover the surplus money,
and that judgment was passed in the same, and entered in favor of the

defendant against the plaintiff for costs ; and also, that the plaintiff

acknowledged, in the presence of the said justice, that the defendant had
tendered to him the overplus money before the commencement of the

former action, and that he had no claim against the defendant for any
surplus moneys. And deponent further says that he is unable to prove
these said facts by any other person than the said justice.

HENRY SMITH.
Subscribed and sworn before me, )

this 30th day of Nov., 1864, [

Pbtee W. Plantz, Justice of the Peace.

The defendant need not swear positively that he cannot prove
the same facts by any other person than the justice. It will be
sufficient to state that the defendant cannot prove such facts by
any other person, " according to the defendant's best knowledge,
information and belief."

If any other person knows the same facts, but he cannot be
procured as a witness, thfen state such facts as will show that.

If the affidavit is made before the return day of the process, it

will be proper, and perhaps most prudent, to state the reasons

therefor in the affidavit. In doing this, draw the affldaAdt in full

as in the precedent already given, and then add the matter of

excuse or explanation, according to the facts of the case, as in the

following form

:

"And this defendant further says that he is now sick, and con-

fined to his room, and that be is, therefore, unable to appear in

person before the said justice ; or, that one of his children is dan-

gerously ill, and that defendant cannot reasonably or safely leave

said child for the purpose of appearing before the said justice, at

the hour mentioned in the process issued in this action as the

time of appearance ; or, that the defendant has very urgent busi-

ness which requires his personal attendance at New York on the

day appointed for the return of the process in this action."

Whenever any such excuse is made, it will form a part of the
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affidavit, and be signed and sworn to in the usual manner as in

tlie form already given.
When such an affidavit is drawn and presented to the justice,

he is bound to swear the defendant to its truth, if he requires the
justice to do so. A refusal would be a misdemeanor, for which
such justice would be indictable. People v. Brooks, 1 Denio, 457.

In such a case it is not material whether the affidavit is suffic-

ient for the purpose intended or not ; nor is it of any consequence
that the justice acted in good faith, and in the belief that he was
not bound to administer the oath. li. The law imposed that

duty upon him, and it will not be any legal excuse that he was
ignorant of his duty. li.

Judgment of discontinuance.] If the defendant's affidavit is

sufficient, the statute requires the justice to render a judgment of
discontinuance, but witMut costs against either pa^ty. Vol. I, 55,

§ 109. Such judgment ought to be entered in the justice's docket
in such a manner as to show what disposition was made of the

cause, and it may be in the following form :

" On the 30th day of November, 1864, the parties appeared, when
the cause was duly called. The plaintiff's complaint was for the

recovery of certain surplus moneys claimed to be in the hands of

the defendant. The defendant did not put in any answer, hut
made an affidavit, in accordance with the statute, that I am a

material and necessary witness for the defense. Such affidavit

being sufficient, and satisfying me that I am a material witness,

,

as stated in the affidavit on file, judgment of discontinuance is

hereby rendered in said action, without costs against either party."

Bach party is liable to the justice for the costs made by him
respectively, but no execution can be issued to enforce their

collection, ^he only remedy is by action in case of a refusal to

pay the sum due.
Errors of justice, how corrected.'] If the justice erroneously

refuses to dismiss an action upon a proper and sufficient affidavit,

on the defendant's motion, the error may be corrected, by an

appeal from any judgment which he may render in favor of the

plaintiff. HopMns v. Cabrey, 24 Wend., 264. But notwithstanding

an erroneous decision of the justice, the defendant may waive

the error, if he chooses, and go on to trial. In one case the

defendant presented an affidavit of the materiality of the justice

as a witness, but the justice stated that " he could give no evidence

of any thing except what appeared on» his minutes," and he

denied the motion to dismiss the action. On the trial of the action

the defendant participated, and he accepted the plaintiff's offer

to allow the minutes of the justice on a former trial, to be read in

evidence from the justice's memorandum thereof. He entered no

exceijtion to the denial of the motion, but rather appeared to

acquiesce in the decision, and he himself also gave in evidence

the minutes of the former trial. Brown v. Brown, 2 E. D. Smith,

154. The court did not decide this case upon this point, although

they evidently considered the conduct nearly equivalent to a



ANSWER OF TITLE TO LAND. 245

waiver of the error. There ought, however, to be very clear
evidence of a waiver of such au objection. And where an express
exception has been taken to such an erroneous ruling of the
justice, uothing less than an express waiver ought to deprive the
defendant of his remedy on an appeal. Walrod v. Bennett, 6
Barb., 145; Penfield v. Jacobs, 21 Barb., 335; Avery v. Slaclc, 17
Wend., 85, 87. Whether a judgment would be merely erroneous,
or whether it would be entirely void, if entered after an improper
refusal to dismiss the action, is not decided in this state. But see
ante, 15, 16, 20.

CHAPTER Xn.
AKSWEE OF TITLE TO LAND.

The law does not permit questions of title to real estate to be
settled in justices' courts. And the subject, so far as it relates to
jurisdiction, has already been sutficiently discussed. Ante, 29
to 36. There are, however, in some cases, some important mat-
ters of practice to be observed if the defendant would fully secure
his rights. It is not enough that title to real estate may be in

question, unless it is so presented as to deprive the justice of the
right to proceed , with the action. And this chapter will be
devoted, exclusively, to an explanation of the practice upon this

branch of the law.

In what actions title to land may he interposed.'] The provisions
of the statute have been elsewhere given in full, and it will

always be proper to examine the statute carefully before deciding
any question of this nature. Vol. I., 8, 9, §§ 55 to 62, inclusive.

The statute gives the defendant a right to interpose title to land
as a defense in every action which can be brought in a justice's

court, provided the title to land really comes in question in such
action. It may come in question when the plaintiff claims that
the defendant has committed a trespass upon lands claimed by the
plaintiff; and when the defendant insists, as a defense, that he
himself is the true owner of the land, and that, therefore, the act

done could not, in law, be a trespass. There are numerous
other instances in which the title to land may be involved,

besides that of an action of trespass to real estate; as for

instance, when an action is brought for a taking, a detention or

a conversion of personal property, and the title to the personal '

property, depends upon the ownership of the lands from which
such personal property was procured.

When the defense must he pleaded.'] This defense, wlien inter-

posed, is intended to deprive the justice of jurisdiction, either of
the entire action, or of some part of it, which is to be determined
by the question whether the defense of title relates to the whole
cause of action, or merely to a part of it. And for this reason

the law requires a defendant to interpose this defense promptly,

and at the first opportunity. The answer of title must be put
in at the joining of issue ; and if this is omitted , the plaintiff

cannot insist upon a right to interpose it at any subsequent stage
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of the action. There is nothing in the language or the spirit of

the statute which favors the idea that an answer of title is

proper at any time but that of the joining of issue in the cause.

The law allows a defendant to set up title as a defense, either

with or without other matters of defense. Vol. I, 8, § 55. At
the time of ansivering he is required to give an undertaking for the

purposes specified ; and if he omits to furnish this he is precluded

from setting up his title. Vol. I, 9, § 58. This rule is entirely

consistent with the general principles of the law, which require

parties to act promptly, and to take objections to jurisdiction or

otherwise, at the earliest practicable moment. And, in this case,

it would also be consistent with justice and the interests of the

parties to enforce the rule. The defendant knows, or ought to

know, whether his defense is founded upon the title to lands. If

it is, he ought to plead it, and thus terminate the action before

the justice, without unnecessary delay and expense. If he volun-

tarily joins issue, without making this defense, he must be

prepared to try the issues which he has made, and upon which

he intended to rely. The law gives him one fair opportunity to

interpose any defense he chooses ; and if he voluntarily waives

that, he must abide the event, since the law will not assist him
nor relieve him from the consequences of his own negligence or

intentional omissions. Qiiimby v. Hart, 15 Johns., 304. But
where an answer of title is interiiosed in due season, and a proper

undertaking given, the defendant will be entitled to amend his

answer, if defective, precisely as in any other case ; and a refusal,

by a justice, to permit such an amendment will be an error for

which a judgment in favor of the plaintiff will be reversed on

an appeal. Smith v. Mitten, 13 How., 326.

Who may interpose this difense.'] The law declares, in general

terms, that the defendant may interpose the defense. And if

there were but one defendant, there could be no question as to

what persons might set up the defense. But where there are

several defendants, and a defense of title to land would be avail-

able to some of the defendants, while it would not be available

to others, a different question is presented.

Suppose that the plaintift" claims certain lands, and he sues A.

and B. for an action of trespass for entering upon it. Now, it

may happen that A. is the true owner of the land and entitled

to the possession, while B. may not have any title or right of

possession. In that case, the title of A. is a perfect defense for

him, even though B. has no title, and even though he may be a

trespasser as against the plaintiif who might be in the actual

possession. See Yol. I, 768, &c. In an action of that character,

it is clear that justice would require that A. should be permitted

to plead title, notwithstanding the fact that B. could not deiive

any advantage from that defense, because it would not be just

to deprive one man of a full, legal and just defense, merely

because some other person is not equally entitled to the advan-

tages of the defense interposed. And if the action were trespass,
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it is very clear indeed, that eacli defendant iniglit set up any
separate defense that he has, without any reference to any de-
fense which the other defendants have. So in any other form of
action, either defendant Is permitted to avail himself of any
defense which he has, even though it is limited to himself. And
besides this, when there are several separate causes of action,
the statute permits a defense of title as to some of them, and
retains the action in the justice's court as to others. Vol. I, 9,

§ 62. It may, therefore, be laid down as a safe, a clear and a
just rule, that any defendant may plead title for himself if he
chooses, even though the other defendants omit or refuse to
do so.

The defense of title to lands is not limited to those cases
merely in which the defendant claims to be the owner. For the
person sued may not claim any title whatever to the lands, and
yet he may have a perfect defense to the action brought by the
plaintiff. If the defendant acted as the agent or servant of the true
owner of the land, and by his directions in doing the acts alleged
as the cause of action, such defense will be as available as though
the owner himself had been sued. And whenever the defense of
title to land is a legal defense for any person, whether that title

be in himself or in a third person, he may avail himself of it by
answer. But it must not be inferred from what has been said,

that the best possible title in the world, will, in all cases, and
under all circumstances, constitute a legal defense. A person
may be the actual owner of lands, and yet be liable to an action
of trespass in favor of one who does not even claim to own them.
The case of landlord and tenant will sufficiently illustrate this;

for if a landlord commits a trespass upon lands in the lawful and
peaceable psssession of a tenant during the continuance of his

term, an action lies, and the ownership of the land will not be
any defense whatever. Vol. I, 206 to 211, 768 to 771.

Sow to plead title.'] In ordinary cases, the pleadings may be
either written or oral, at the election of the party who puts them
in. Vol. 1, 10, '^ 64, sub. 2. But when the title to lands is interposed
as a defense, it is required by the statute that the answer shall be
hi writing, and signed by the defendant pleading it, or by his attor-

iiey. Vol. I, 8, ^ 55. An oral answer would not be a compliance
with the statute, and an omission to furnish such an answer as
the statute requires, would be a waiver of the right to insist upon
a discontinuance of the action. For it is only by a compliance
with the terms of the statute that the justice can be required to

dismiss the action, and he who neglects or refuses to perform the

acts specified by the statute, is not in a condition to claim its

advantages. Randall v. Orandall, 6 Hill, 342. If, however, a
proper written signed answer is delivered to ,the justice, in due
season, he must then countersign it and deliver it to the plaintiff,

or to his attorney, when he appears by attorney, instead of in

person. Vol. I, 8, § 55. But, if the answer be ever so legal

in form, and put in at the proper time, this alone will, not be suf-
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pnt to require the justice to dismiss the action. Before a jus-

tice is bc'und to do that, the defendant must also furnish such au

undertaking as the statute requires, and the undertaking must be

in writing, and have at least one surety, who is to be approved by
the justice.*

The ordinary condition of the undertaking is, that the defend-

ant will give a written admission of service of any summons and
complaint, for the same cause of action, which may be deposited

by the plaintiff with such justice, within twenty days after such

discontinuance, and that the admission will be given within

twenty days after such deposit. Vol. I, 8, § 56.

If the defendant was arrested in the action before the justice,

the undertaking must contain a further condition, that the defend-

ant will, at all times, render himself amenable to the process of

the court during the pendency of the action, and to any such pro-

cess as may be issued to enforce the judgment. 11. The various

forms applicable, in these cases will be given at the end of this

chapter.

If the defendant wishes to insist upon a discontinuance of the

action, it is indispensable that he should furnish such an under-

taking or bond as the statute requires. And if he merely answers
orally that he is the owner of the land, or that title will come in

question, but he does not furnish the proper bond or undertaking,

he will waive any right to set up title on his own part at the trial,

even though such answer was received at the joiniug of issue,

without objection on the part of the plaintiff. Bandall v. Crandall,

6 Hill, 342.

When the defendant desires to show title as a defense, he

must set forth in his answer such facts as show that title will

come in question on the trial, and he must also give a proper

undertaking ; if he omits both, or either of these requisites, the

justice will have jurisdiction, and the defendant will be pre-

cluded at the trial from showing title as a defense. Fredonia, Sec,

P. R. V. Wait, 27 Barb., 214.

K the defendant answers in writing, as required by the statute,

and he also gives the proper undertaking, the justice will be

bound to dismiss the action. And if this is done, the plaintiff

will then have to commence a new action for the same cause in the

supreme court, if he desires to prosecute an action for that cause.

And, besides that, he must commence such action in the supreme
court within twenty days after the discontinuance of the action

by the justice, or the sureties in the defendant's undertaking will

be discharged from all liability. The plaintiff need only deposit

a summons and complaint with the justice who dismissed the for-

mer action, in order to comply with the statute. He need not

serve it *on the defendant, because the defendant is required to

give an admission of the service thereof within twenty days after

such summons and complaint have been deposited with the

justice. The plaintiff is not bound to give the defendant notice

that such summons and pomplaint have been deposited with the

(a) Note 560.
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justice. It is the duty of the defendant to attend to that mattei
for himself, and to be careful that he gives the admission in due
time, which is within twenty days after the deposit with the justice.

The admission of service must be in writing, and it ought to be
indorsed on the summons and complaint, and signed by the
defendant, or by his duly authorized attorney.

Under the old practice, before the Code, the condition of the

bond was, that the defendant would appear within twenty days
after the return Of process and put in special bail in the action

if the plaintitf commenced an action for the same cause, in the

common pleas, within thirty days after such discontinuance by
the justice. 2 E. S., 237, § 60, 1st ed. And under that statute it

was held that the delivery of the writ to the sheriflf, for service,

Avas a sufficient commencement of an action to comply with the

statute, and to render the defendant's sureties liable for a breach
of the bond, even though the sheriff did not serve the writ. Pat-
Jerson v. Parlier, 2 Hill, 598. It was held that it was the duty
of the defendant to appear within the time limited and put in

special bail, whether the writ was served or not. J6. Persons v
Parker, 3 Barb., 249, is to the same effect.

The present practice is entirely different, for the plaintiff's sum-
mons and complaint are to be deposited with the justice for the

purpose of giving the defendant an opportunity of giving a
written admission of service. The summons and complaint must
be deposited with the justice within ttventy days after the discon-

tinuance, and the defendant must give the written admission
within twenty days after the deposit of such papers with the

justice. When the summons and complaint are deposited with the

justice in accordance with the statute, the defendant must be.care-

;^ fnl to give a written admission of service within ttventy days after

such deposit. And if he omits to do so, and an action is brought
by the plaintiff against the sureties upon the undertaking, the court

has no power to relieve them. Davis v. Jones, 4 How., 340; 8. C, 3

Code Eep., 63. The plaintiff may, however, waive a literal compli-

ance with the statute. And, therefore, if the defendant omits to

give a written admission of the service of the summons and com-
plaint within the twenty days prescribed for that purpose ; yet, if

such defendant does, within that time, put in an answer to the action

in the supreme court, and the plaintiff accepts it without objection,

and without such, admission, this will be held to be a waiver of

the objection and a substantial compliance with the statute.

Wiggins v. Tallmadge, 1 How., 404.

The answer of title before the justice must be delivered to the

plaintiff, but the statute does not declare what shall be done with

the undertaking given by the defendant. And in the absence of

authority upon the question, the proper course of the justice will

be to retain it himself, as a part of the proceedings in the action,

at least until a breach of its conditions. He will then be able to

produce it for either party, if it is properly demanded. At all

events, the justice ought to retain it until the expiration of forty

Wait 11—32



250 ANSWER OF TITLE TO LAND.

days from the dismissal of the action by him. For the plaintiff,

has ttventy days in which to commence a new action in the supreme

court, by depositing the summons and complaint with such justice.

And the defendant then has twenty days in which to give a writteu

admission of service. After a breach of the undertaking, by an

omission of the defendant to give a written admission of service

of the summons aud complaint, there is no legal objection to a

delivery of the undertaking to the plaintiff, for the purpose of

bringing an action thereon, if he desires to do so. After a breach

of the conditions of the undertaking, there is no good reason why
the plaintiff should not have the instrument if he requires it,

since he then has a subsisting right of action which is given by it,

and of which it is the highest evidence.

The remarks already made have related chiefly, if not entirely

to a case in which the entire action was discontinued by the jus-

tice. But where there are several separate causes of action, the

answer of title may not be applicable to more than a portion of

them, and in such a case, the justice, on receiving a proper answer
and undertaking, is to dismiss so much of the action as is covered

by the defense of title. But as to the residue of the action, he is

to proceed in the usual manner. And it is especially important

for the plaintiff to recollect that, if he commences a new action for

the cause of action to which title has been pleaded, he must
commence that action in the supreme court, for that is expressly

required by the statute. The question of costs in the supreme
court is provided for by statute. Code, "^ 61.

Action in supreme court.'] In an action in the supreme court by

the plaintiff, he will be restricted to the same cause of action for

which he sned before the justice. Code, <§ 60. But the statute

relates to the identity of the cause of action in the justice's

court, aud that sued for in the supreme court, and while the

causes of action must be the same, the law does not require that

the form of pleading shall be the same. Wiggins v. Tallmadge, 7

How., 404; Jewett v. Jewett, 6 How., 185. If the causes of action

are identical, that will be sufficient, since the object of the law

will be accomplished, which was to require a trial of the cause of

action relied on in the court below in the first instance. li. No
reply is necessary in an action in a justice's court, and yet a

reply is not only proper but is necessary in an action in the

supreme court. Ih. As to amendments, see Houghtaling v. Eougli-

taling, 5 Barb., 379.

In the action in the supreme court, both parties will be restricted

to the same pleadings in substance, as those relied upon in the

court below. If either party attempts to interpose a new ground

of action or of defense in the action in the supreme court, the

remedy is by motion to that court to compel the party to abide

by his former pleading. If the plaintiff seeks to set up a new

cause of action, the defendant may have such new cause of action

struck out on motion. Tuthill v. Clark, 11 Wend., 642. And so

if the defendant seeks to interpose a new or a diiferent defense
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from that offered and put in before the justice, the plaintiff may
have it struck out on motion. J6. If the defendant, while in the
justice's court, interposes no answer but that of title, he will not
be permitted to add a general denial in the supreme court. And
if he does so, and the denial is not struck out on motion, still, on
the trial of the action he will be confined to his answer of title,

and if he fails to show title as alleged in the answer, a verdict

will be directed for the plaintiff. Brotherton v. Wright, 15 Wend.,
237, 240. It will be seen, therefore, that it is of the utmost
importance to the parties, that they form their pleadings correctly

in the first instance, for a good defense may be utterly unavail-

ing from the want of due care in presenting it in a proper time
and manner.
The rule which requires the parties to rely upon the same cause

of action or defense, does not prohibit a defendant from abandon-
ing in the supreme court, a part of the defense interposed before

the justice. Wiggins v. Tallmadge, 7 How., 404. The defense
is the same so far as it goes, and the abandonment of a part of the
grounds cannot do the plaintiff any harm. Jfe.

The test in relation to the pleadings is, whether they are the
same in substance with those interposed in the court below. If

they are, the object of the law is accomplished. Ih. And see People

v. Albany Com. Pleas, 19 Wend., 123, in which it was held that if

the complaint in the justice's court did not describe the close

of the plaintiff with particularity, that might be done in the court
above. If, however, he describes a different close or a new cause
of action, that will be struck out on motion of the aggrieved
party. Ih.; and see Bennett v. Ratlibun, 17 Johns., 37.

The action which is commenced in the supreme court is, never-

theless, an action originally commenced in a justice's court. Cooli

V. Nellis, 4 E. P. Smith, 126 ; Pugsley v. Kesselburgh, 7 How., 402;
Wiggins v. Tallmadge, Id., 404 ; Brown v. Brown, 6 How., 320.

But now, under the amended Code, an appeal may be taken to

the court , of appeals without leave given by the supreme court

at general term, when the action was commenced in the supreme
court, after a discontinuance before a justice. Code, '5> 11, sub. 3.

Title on plaintiff's own showing.'] It is important to bear in

mind that the principal object of this statute was to deprive a
justice of the power to try questions of title to real estate. And
to accomplish this object, provision is made for pleading title,

and thus removing the cause from the jurisdiction of the justice.

Title may come in question in either of two ways : 1. By the

showing of the plaintiff in making out his cause of action ; and,

2, by the showing of the defendant by proving his defense. The
law did not intend to permit either party thus to introduce the

question of title for trial by the justice. And, having provided

carefully for the rights of the defendant, by giving him a right to

plead title, and on giving proper security to then deprive the jus-

tice of jurisdiction, the statute then proceeds to declare the con-

sequences of an omission.



252 ANSWER OF TITLE TO LAND.

If title is not set up in the answer, and a proper undertaking

given, the justice will have jurisdiction of the action, and the de-

fendant will be precluded, in his defense, from drawing the title in

(question. Code, § 58. By this is clearly meant that the defendant

shall not prove his title as a defense to the plaintiff's action. It

does not mean that the defendant shall not raise a question of

title upon the plaintiff's evidence. This is evident from the next

section, Code, >§ 59, which expressly declares that the defendant

may raise a question of title when it arises from the plaintiff's

own showing. And this is the rule in those cases in which there

is no pretense of an answer of title interposed. And the statute

is imperative that, when the plaintiff's evidence shows title, and
the defendant disputes the plaintiff's title, the justice shall dis-

miss the action, and render judgment against the plaintiff for costs,

How to raise the question of title in such a case has been fully

explained, ante, 29, 30, 34. There is one case in which it was
held that the defendant was bound to plead title, or waive the

right to object that title was in question, even on the plaintiff's

own showing, if the complaint showed that the title to lands was

in question. Adams v. Bivers, 11 Barb., 390. With great deference

to the court which pronounced, that judgment, it is submitted

that the rule there applied has no foundation in the statute ; but,

on the contrary, is entirely opposed to the entire scope and spirit

of the statute. The statute does not declare that the defendant

must plead title in those cases in which the complaiut shows that

title to land will come in question. It merely requires the defend-

ant to plead title when he himself relies upon his own title as a

defense. And, what is entirely conclusive, is, that the next section

expressly declares that when title is shown by the plaintiff, the

defendant may dispute that title, and that the justice shall then

dismiss the action. The recent cases expressly hold this view of

the subject, and Adams v. Rivers cannot be regarded as of author-

ity on that question. Main v. Cooper, 26 Barb., 468 ; S. C, 11 E.

P. Smith, 180; Gage v. Hill, 43 Barb., 44.

Answer of title in the defendant..

JUSTICE'S COURT.

John Doe J

agst. V Pbtbe W. Plantz, JusUoe.
Richard Roe.

)

The defendant, Richai-d Roe, answers the complaint in this action, and

alleges that the plaintiff ought not to have or maintain his action, because,

at the time of the alleged wrongful trespass upon the lands mentioned and

described in the complaint, the defendant was then and before that time,

and ever since has been the lawful owner in fee of said lands, having a

full and lawful right to do and perform all the said acts which are alleged

by the plaintiff to be wrongs and trespasses upon his rights. And the

defendant further alleges that he claims title to said lands, and is the true

ow^ner of the same. Wherefore, he demands judgment that this action be

dismissed or discontinued by the said justice.

RICHARD ROE.
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Answer of title in a tlvird 'person.

[Same Title.]

The defendant, Richard Roe, answers the complaint in this action, and
alleges that the plaintiff ought not to ha\'e or maintain an action' against
him, because the close mentioned and described in the complaint was, at

the time of the alleged wrongful acts, the land, soil, and freehold of one
James Denn, and not that of the plaintiff; that the said James Denn, at

the time of the said wrongful acts, had full and lawful authority over tho

said lands as owner, with a legal right to the possession thereof ; that this

defendant did the alleged wrongful acts by the direction of the said James
Denn as he lawfully might ; that the said land, soil, and freehold was not
the land or freehold of the plaintiff at the time of the alleged wrongful
acts, nor was he then entitled to the possession thereof; and the defendant
further alleges that the title to said lands was in the said James Denn, as

aforesaid, and will come in question on the trial of this action. Wherefore,
he demands judgment that this action be dismissed or discontinued by the

said justice. RICHARD ROE.

The answer may be signed by the defendant in person or it

may be done by attorney. After it is delivered to the justice he
is required to countersign it and deliver it to the plaintiff. There
is no precise form necessary for this purpose, though the follow-

ing form may be adopted and indorsed on the complaint : .

Countersigning iy justice.

The within answer was delivered to me, at the joining of the issue in the

within entitled action, on the 30th day of November, 1864, and I hereby

countersign the same.
PETER W. PLANTZ, Justice.

Another form.

Countersigned this 30th day of November, 1864.

PETER W. PLANTZ, Justice.

As co-untersigning is merely intended to identify the answer,

either form will be entirely suflQcient for the purpose. Where
there are several causes of action, and the defendant does not

wish or intend to plead title to more than one of them, he should

so modify his answer as to show clearly which cause of action is

intended.

In every case the defendant ought to set up a general denial

before answering title, if he wishes or intends to put the plaintiff

to proof of his title in the action in the supreme court. By
merely pleading title as an affirmative defense, without interpos-

ing a denial, the plaintiff's title will stand admitted and prevail

unless the defendant can show title in himself. Brotherton v.

Wright, 15 Wend., 237 ; and see also Tuthill v. darn, 11 Wend., 642.

The defendant should set up as many defenses as he has besides

the answer of title, so that a complete issue may be joined in the

action. And where there are other causes of action besides those

to which title has been pleaded, the issues may be joined and

tried in the same manner as though no question of title had arisen

in relation to those causes of action which the justice may have-
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dismissed on the answer of title." The statute requires an under-

taking -at the time of answering title. But a bond is clearly an

undertaking, and, as in the former precedents a bond has been

preferred, so a bond will be given here.

Form of bond on answer of title.

Know all men by these presents, that we, Richard Roe and Daniel Stew-

art, of the town of Johnstown in the county of Fulton, are held and firmly

bound unto John Doe, of the same place, in the sum of two hundred dol-

lars, to be paid to the said John Doe, or to his certain attorney, executors,

administrators, or assigns ; to which payment, well and truly to be made,

"we jointly and severally bind ourselves, our and each of our heirs, executors,

and administrators, firmly by these presents. Sealed with our seals, and

dated the 30th day of November, 1864.

Whereas, in an action before Peter W. Plantz, Esq., one of the justices

of the peace of the town of Johnstown, in the county of Fulton wherein

the above named John Doe is plaintiff, and the above bounden Richard

Roe is defendant, the said Richard Roe has pleaded specially by answer

that the tille to lands will come in question in the said action.

Now, therefore, the condition of this obligation is such, that if the said

plaintiff, John Doe, shall, within twenty days after the discontinuance of

this action, deposit with the said justice, Peter W. Plantz, Esq., a summons
and complaint in an action in the supreme court, for the same cause of

action so discontinued, and relied on before the said justice, and the said

defendant, Richard Roe, shall and does, within twenty days after such

deposit as aforesaid, give a written admission of the service of said' sum-

mons and complaint, then this obligation to be void, otherwise to remain in

full force and virtue.

RICHARD ROE, [l. s.l

DANIEL STEWART, [l. s.]

Sealed and delivered )

in presence of j"

Petbe W. Plantz.

There is sometimes an other condition necessary to be added

to the one already mentioned. If the defendant was arrested in

the action before the justice, then add the following condition

:

Condition when defendant was arrested.

"And this bond is upon the further condition, that if the said defendant,

Richard Roe, shall, and does at all times, render himself amenable to the

process of the supreme court during the pendency of the action therein,

and to such process as may be issued by that court to enforce the judgment

therein," then, &c.

The surety in such a bond or undertaking must be approved by

the justice, and may be in the following form

:

Form of approval.

I approve of the within bond, and of the sufficiency of Daniel Stewart as

the surety therein.

PETER W. PLANTZ, Justice.

Nov. 30, 1864.

The law does not require more than one surety, though two or

more will do no harm. The liability of the surety is fixed at one

hundred dollars. Code. ^ 56.
(a) Note 561.
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CHAPTER XIII.

OFFBE OF JTrDGMENT.

In what actions.} In every action in which the defendant can-
not deny that the plaintiff is entitled to recover some amount, he
may make an offer ofjudgment to the plaintiff for a specified sum
with costs up to the time of such offer. Vol. I, 11, § 64, sub. 15.

The defendant is thus allowed an opportunity of preventing a
protracted or an expensive litigation. And, when a defendant is

satisfied that there is a particular sum due to the plaintiff on a
demand arising upon contract, or that such plaintiff is entitled to

recover some amount of damages in an action for a tort, it will

always be prudent to offer judgment for such sum as the plaintiff"

will probably recover. If such an offer is properly made the
plaintiff will be compelled to accept it, or take the risk of paying
all subsequent costs of the action, in case he does not recover a
judgment for a greater amount than that offered. Code, <§ 64,

sub. 15. And the sum recovered must be larger than that offered,

exclusive of cbsts. li.

The costs in actions in justices' courts are not large when com-
pared with those in actions in the supreme court, aud yet the
amount is sometimes such that it is an object to avoid their pay-
ment, especially when the action itself is a mere vexatious pro-
ceeding ou the part of the plaintiff. In actions for a tort, where
it is certain that the plaintiff is entitled to recover at least

nominal damages, it will always be advisable to make an offer of
judgment. And the offer made ought to be such as is quite
certain to be equal to any amount that a fair jury or an intelli-

gent and candid justice would be likely to give from the evidence
in the particular case. By pursuing this course, a jury or the

justice cannot fail to see that the continuance of the litigation is

not the fault or the wish of the defendant, and if the offer has
been a reasonable and just one, there is little diflSculty in the

way of a just verdict. In making such an offer, it will always
be advisable to make some little sacrifice, by way of offering

rather more instead of a little less than could be fairly claimed
by the plaintiff, and this is especially the case when it is certain

or when it is quite probable that the offer will not be accepted
by the plaintiff. In such a case, the offer will be fair towards
the plaintiff, and if he rejects it, that will be his own fault or his

own folly. While it will be an act of prudence on the part of

the defendant, in any event, and especially so, if the justice or the

jury should find a verdict for less than the amount offered, since

in that case it would not only deprive the plaintiff of costs from
the time of the offer, but would also subject him to all the costs

of the action from that time. The statute does not make any
exceptions, and therefore the offer will be proper in any action

which can be tried in a justice's court.
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Who may make the offer.'] Where there is a single defendant,

no questiou can arise as to the party who may make the offer.

But when there are several defendants in the action, and some

of them desire to offer judgment, and others do not, a different

questiou is presented. And so, too, where there are several de-

fendants, and one of them offers judgment against all, there may
be difliculties to be met and disposed of before a regular judg-

ment can be obtained.

Where the action is for a tort, and there are several defendants,

no one of them will be authorized, from the mere relation of

defendant, to offer judgment against any one but himself. So

there are cases of actions upon contract in which neither defend-

ant can bind any one but himself by the offer ofjudgment. Such
an offer is substantially a judgment by confession, so far as it

relates to the power of one person to bind an other. As to the

power of partners to confess judgments, see Vol. I, 298, &c.

In courts of record where defaults are allowed, it has been held

that, when two partners were sued, and one suffered default, but

the other appeared and offered judgment, the offer so made was

sufficient to render the plaintiff liable for costs ifi case he did not

recover more than the sum offered. La Forge v. Chilson, 3 Sandf.,

752. But there is no such thing as a default in a justice's court,

and when the defendant does not appear, the plaintiff must prove

his case just as though he had appeared and put in a general

denial. Code, "^ 64, sub. 8. It is, therefore, necessary that every

offer of judgment should be made by some person who is duly

and legally authorized by the defendant to make such offer.

And wben there is no such authority, there cannot be a legal

offer of judgment. See Confession of judgment.
At what time.'] The statute is explicit as to the time when the

offer must be made. It must be on the return of the process, and

before answering in the action. Code, § 64, sub. 15. If not made
until after issue is joined, by putting in an answer, it will be too

late, and an offer after that time will be a nullity.

Roiv to make the offer.] In the first place, the offer must be in

writing; it must also be for a specified amount; and it must ex-

pressly offer to pay the costs up to the time of making the offer.

Code, >5' 64, sub. 15. The offer cannot properly be made until the

complaint is put in or filed; for, until that is done, the defendant

cannot be certain what cause of action will be alleged against

him, and therefore he could not intelligently make any offfer of

judgment. But, as soon as the complaint is delivered to the

justice, either orally or in writing, the defendant will be in a

condition to determine whether to offer judgment. If he elect to

make such offer, the plaintiff will then be compelled, before

taking any other steps in the action, to elect whether he will

accept or reject the offer so made. Code, <§ 64, sub. 15. If the

offer is rejected, the plaintiff need do nothing more than to de-

clare tbat he will not accept it, or that he rejects it. And if the

plaintiff does not make any declaration whatever, but merely
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remains sileut, this will be deemed a rejection of the offer. If
the offer is accepted by the plaintiff, he must give notice of that
fact, in writing, to the defendant; and the notice must be signed
by the plaintiff, or his duly authorized agent or attorney.
When the defendant elects to make an offer of judgment, he

should prepare it and deliver it to the justice, and at the same
time also inform the plaintiff, or his attorney or agent, of the offer,

with permission to examine ^ts contents. But the paper properly
belongs to the justice as a part of the. papers in the action. If
the plaintiff, on examining the offer made, concludes to accept a
judgment for the amount offered, he must prepare a written
acceptance to that effect, and file it with the justice, and at the
same time giving the defendant notice thereof, with a right to

examine such acceptance. When the offer and acceptance have
both been delivered to the justice, he is required to file them, and
to enter judgment accordingly.

If the plaintiff neglects or refuses to give notice of acceptance
of the offer, and he proceeds to trial, he will be liable for all sub-
sequent costs, unless he recovers judgment for a greater amount
than the sum offered by the defendant, exclusive of costs. Code,
§ 64, sub. 15.

It is only necessary now to give such practical forms as may
be convenient in practice, and this matter will have been suffi-

ciently explained.

Form of offer of judgment.

JUSTICE'S COURT.
John Doe /

agt. > Before Pbtbe W. Plantz, Justice.
Richard Roe. \

SiE—Take notice that the defendant, Richard Roe, hereby offers to allow
judgment to be taken against him by the plaintiff, for the sum of twenty-
five dollars, with costs, pursuant to subdivision fifteen of section sixty-four

of the Code of Procedure.
Dated November 30, 1864. RICHARD ROE.-

To John Dob, plaintiff.

Offer of judgment in replevin.

[Title of Action.]

SiK—Take notice that the defendant, Richard Roe, hereby offers to allow

judgment to be taken against him by the plaintiff, for the delivery to the

plaintiff of the following described prope'rty, claimed in the- complaint, to

wit : (Here describe the property.) And also to allow the plaintiff to take

judgment against the defendant for the sum of five dollars damages, with
costs, pursuant to subdivision fifteen of section sixty-four of the Code of

Procedure.

Dated November 30, 1864. RICHARD ROE.
To JoHiT Doe, plaintiff.

Wait 11—33
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Acceptance of offer of judgment.

[Title of Action.]

SiE—Take notice that the plaintiff hereby accepts the offer_ to allow the

plaintiff to take judgment for the sum of twenty-five dollars, with costs, and

that the justice will enter up judgment accordingly.

Dated November 30, 1864. JOHN DOE.
To Richard Rob, defendant.

It will be observed that the statute requires this notice of

acceptance of the offer to be in writing. And, for this reason,

the proper practice will be to make and serve a copy of the notice

on the defendant, while the original notice is delivered to the

justice, to enable him to enter up the judgment. The justice

will file and preserve the summons, complaint, offer ofjudgment,
and the notice of acceptance thereof, and then enter up a judgment
in pursuance of the offer and notice so filed by him.

Form of judgment on offer.

[Title of Action.]

November 21st, 1864. I issued a summons in favor of the plaintiff, John
Doe, and against the defendant, Richard Doe, returnable on the 30th day

of November, 1864, at my office. November 30th, 1864, the summons
was returned, personally served, by John P. Albro, constable, on the 21st

instant. And, on the 80th day of November, the plaintiff and defendant

both duly appeared, and the plaintiff complained in an action for a breach

of contract (or for a trespass to real estate). Whereupon the said defend-

ant, before answering said complaint, made and served an offer, in writing,

to allow the plaintiff to take judgment against him for the sum of twenty-

five dollars, with costs ; and the said plaintiff thereupon accepted such offer,

and gave notice thereof to the defendant, in writing. Now, therefore, judg-

ment is accordingly rendered in favor of the said plaintiff, and against the

said defendant, for the sum of twenty-five dollars damages, and the sum of

one dollar costs, making a total judgment for the sum of twenty-six dol-

lars, damages and costs.

Damages, $25 00

Costs, 1 00

Total, $26 00

November 30, 1864.

The offer of judgment, or of acceptance, need not be made by

the parties in person, but may be done by the duly authorized

agent or attorney of either party. But, in such a case, there

ought to be some proof made that such attorney or agent had

authority to make the offer, or to accept the judgment ; such

proof need not necessarily be in writing, but may be established

by the sworn statement of such attorney or agent that he is so

authorized. And, for that purpose, the justice ought to require

the attorney or agent to swear to his authority, for the purpose

of making or accepting such offer, as well as to his general author-

ity to appear for the party. An oath may be administered to such

attorney, and it may be in the following form :
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Form of oath to attorney, &c.

You do swear that you will true answers make to all such questions as

may be put to you touching your authority to offer a judgment on the part
of the defendant, Richard Roe, to John Doe, the plaintiff.

If the oath is administered to the plaintiff's attorney, then vary
the form accordingly. If there is a power of attorney in due
form, and duly acknowledged, that will be suflScient. And it

ought to be filed with the other papers in the action, so as to

. show authority for rendering the judgment, should that matter
ever become important, either to the parties or to the justice

himself.

CHAPTER XIV.
PARTIES TO ACTION.

SECTION I.

GENERAL PRINCIPLES.

The importance of a thorough knowledge of the rules of plead-
ing, and of a careful observance of them in practice is not at
present generally appreciated. And this remark is peculiarly

true of justice's courts, since causes are daily tried there, which
involve considerable sums of money, and yet no one would be
able to determine the precise nature of the litigation from the
pleadings. One result of this neglect is, that the parties are con-
stantly raising questions on the trial as to the admissibility of
evidence under the pleadings put in ; an other is, that the plain-

tiff is sometimes precluded from proving all of his claims ; or a
defendant is not permitted to prove some important portion of
his defense because it is not set forth in his answer.
Both parties, therefore, are liable to considerable loss, or, at least,

to considerable inconvenience, on account of their negligence in

joining issue. It is no answer to these matters to say that the

justice may grant amendments at the trial. For, although it is

true that the justice has such power, yet there always will be some
expense or inconvenience attending such a course. If a material

change is made in the pleadings, one or both of the parties will

usually need or require an adjournment of the cause to prepare

for the trial of such new issues, which will involve both expense
and delay. But if the justice should refuse to permit an amend-
ment in those cases in which he has a discretion whether to grant

leave or to refuse it, the plaintiff's only remedy would be to dis-

continue his action, and commence again with proper pleadings

;

but a defendant cannot pursue such a course, and he may be
remediless, solely from his neglect, or his ignorance, of the rule

which requires every defense to be set forth in his answer.

It must be evident, therefore, that nothing is better calculated

to secure the rights of both parties than a careful observance of

the rules of pleadings, even in actions in justice's courts. And it

is in this manner only that the object of "joining issue" will be
fully attained. The object of every litigation is to determine



260 PARTIES TO ACTIOISr.

some right, or to obtain some remedy. And, therefore, the first

thing to be done is to ascertain the subject for decision ; the

second is to decide it.

The pleadings were intended to inform the court as to the pre-

cise points in dispute between the litigants ; and they were also

intended to inform each of the parties precisely what the other

alleges against him.

For this purpose the law requires that each party shall state

distinctly and fully the facts which constitute the cause of action,

or the ground of defense.

The importance of this method is entirely evident. The plain-

tiff is required to state in his complaint all the causes of action

which he relies upon, and the facts which constitute such causes

of action ; and the defendant is then able to prepare intelligently

for his defense. And, on the other hand, the defendant is also

required to state in his answer every ground of defense upon
which he relies ; and the plaintiff is then able to know what evi-

dence will be necessary on the trial. But these are not all of the

advantages of a correct practice, for the court will be able to see

what the true points of litigation really are, and will thus be able

to determine more readily all questions of the relevancy of evi-

dence when it is offered, and objection is made to its reception.

There are other advantages which are also worth noticing. If

an appeal is brought, the record will show a cause of action, or a

defense, if it is stated in the pleadings ; and, besides that, when-
ever a question arises as to what was actually decided in the

action, the pleadings will be conclusive evidence as to what
might have been decided; and also, as to what was actually

decided, unless it is shown that some of the causes of action or

defeuse were waived at the trial.

Since the amendment of the Code, which now permits a new
trial of the cause in the county court, in some cases, it is of the

utmost importance that the pleadings should set out the entire

grounds of action or of the defense. And on such new trial the

county court has no power to amend an answer by allowing a
defendant to set up a new defense which was not interposed in

the justice's court. Savage v. Code, 17 Abb., 403. The county
court is restricted to the trial of the issues joined before the justice.

IJ). In the case last cited, the only answer in the justice's court

was a general denial. The plaintiff recovered a judgment against
the defendant for $121.70 damages and costs. Upon an appeal,

and a trial in the county court, an, amendment was allowed by
permitting payment to be pleaded, upon which judgment was
rendered in favor of the defendant. Upon an appeal to the

supreme court by the plaintiff, this judgment was reversed, and a

new trial ordered in the county court upon the original issue of

a general denial alone. The effect of the defendant's omission
to plead payment before the justice is top obvious to require

comment. Changed by Statute, Vol. I., 32, Sub. 4.

There are a few general remarks in relation to putting in the
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pleading's, or "joining issue," as it is generally termed, which
will be as appropriate in this place as in any other. The object
of the pleadings has just been briefly stated, and the next subject
relates to the time when they are to be made, the number which
is allowed or required, the manner of framing them, and when
the cause is at issue. The proper time for putting in the plead-
ings is at the hour mentioned in the process for the appearance
of the parties.

After the parties have appeared in the action, and all objec
tions to process have been disposed of, or waived,, the next step
in the action is for the plaintiff to put in his complaint, which
may be in writing, or it may be oral. If it is written, it will be
tiled with the justice, and retained by him as a part of the pro-
ceedings; if the complaint is oral, the justice is required to take
down the substance of it, and enter it in his docket. After the
complaint is completed and delivered the defendant must either

demur to it or he must put in an answer, if he makes any
defense to the action. If the complaint does not state facts suf-

ficient to constitute a cause of action, or if it is not sufficiently

explicit for the defendant to understand it, he may demur to it.

The manner of demurring will be explained hereafter. If any
objection is intended to be made on account of the insufficiency

of the complaint, it must be done by demurrer, and before put-
ting in an answer, because if an answer is put in without any
objection to the complaint, all defects in it will be waived. If
the complaint is deemed sufficient, the next step will be for the
defendant to answer it.

The answer may be either written or oral ; and if written, it

must be filed by the justice, and retained by him ; or, if oral,

the substance of it must be entered in his docket. The answer
may consist of two separate branches. If all the facts stated in

the complaint are disputed by the defendant, his answer will

contain a denial of all the allegations contained in it, in which
case the plaintiff will be required to prove all the allegations in

such complaint. But if the defendant admits the truth of a
portion of the facts alleged in. the complaint, and he denies all

the other allegations, the denial may be limited to the disputed

facts, and the legal effect of this method of denial will be to

admit the material allegations which are not denied, while the

denial of the other allegations will put them in issue, and require

the plaintiff to prove them. The second branch of an answer
relates to such defenses as exist independently of any dispute

about the truth of the allegations contained in the complaint.

The allegations in the complaint may all of them be true, and
yet, there may be a perfect defense to the action. Suppose an
action is brought upon a promissory note, and the- maker cannot

truly deny the making of the note, for a valuable consideration, it

does not follow that there is not any defense to the action upon it.

If the note has been paid, that will of course be a complete

defense to any such action.
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The defendaut has a legal right to deny the making of the note

if he chooses, and thus require the plaintiff to prove that fact, or

he may merely plead payment, which, if proved by the defendant,

will defeat the action. It will frequently be advisable for the

defendant to omit a denial of the allegations in the complaint,

when that can be jjroperly done, and then set up an alHrmative

defense, as this mode of defense will sometimes give the defend-

ant the right to open and close the case to the jury, which maj
always be claimed by the party who holds the affirmative of the

issue. The right to open and close the case will be fully explained

elsewhere.

All defenses which do not consist in a mere denial of a portion,

or of all the allegations in the complaint, may be called affirmative

defenses. The peculiar characteristics of such defenses are, that

they will be sufficient to defeat the plaintiff, notwithstanding the

truth of the allegations contained in the complaint. Under a

general denial of all the allegations in the complaint, the defend-

ant may introduce evidence to controvert such matters as the

plaintiflFis bound to prove in order to maintain his action, but
this is the extent to which the rule extends. Vol. I, 879-884.

In every case in which the defendant relies upon an affirmative

defense to the action, such defense must be set up in the answer,
or no evidence will be legally admissible to prove it. Vol. I,

"884-886. As a part of the rule of pleading which requires the

facts to be stated, the defendant must state all such facts in his

answer as will constitue his defense.
If the facts stated in the answer are not legally suflBcient to

constitute a defense to the action, the plaintiff may demur to it,

or he may demur to it if the answer is not sufficiently explicit for

him to understand it. When a demurrer is interposed by either

party, the legal sufficiency of the pleading demurred to is directly

in issue, and the court must decide upon the validity of the plead-
ing which is demurred to.

A demurrer always raises an issue of law, which must, in all

cases, be decided by the justice. If the pleading which is demur-
red to is defective, the justice must order it to be amended ; if it

is sufficient the demurrer must be overruled. A demurrer is

legally nothing more than an objection to the sufficiency of the
pleadings of the opposite party. It may be written or it may be
oral, in the same manner that a complaint or answer may. The
complaint, answer, and demurrer, are all the pleadings which are

allowed in a justice's court.
There is no such thing as a reply to an affirmative defense

which may be set up in an answer. When an answer sets up au
affirmative defense, consisting of new matter, the plaintiff will be
considered as denying all such allegations ; and, on the trial, the

defendant will be required to prove all such allegations in his

answer ; while the plaintiff will be permitted to controvert them
by giving evidence to disprove them, or by introducing evidence
of new matter in reply, to avoid their effect, even if the allegations
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are true. This may be illustrated thus : Suppose that the plaintiff

sues upon a note, and the defendant claims to be allowed a set-

off of a demand which he has purchased of a third person. In

that case no reply is permitted in the pleadings; but the plaintiff

would be allowed to prove in evidence that no such set-off existed,

or if it ever did, that the claim had been paid before it was
assigned to the defendant. If the plaintiff intends to question

the sufficiency of the answer as to an affirmative defense, he must
demur to the answer, or the objection will be waived ; and this is

especially the case when the objection relates merely to the
manner of stating the defense, or the mode and form of pleading.

No demurrer will lie to a mere denial ; but it is applicable to

every case in which the pleadings of the opposite party are

insufficient.

This brief review of the subject will show that the Code
intends that every cause of action, and every ground of defense,

shall be explicitly stated in the pleadings. And if the practice is

carefully complied with, the result cannot fail to be of advantage
to all litigant parties. Some inconveniences may arise from thiS'

system, to those persons who are negligent, or to those who are

ignorant of their legal rights and of the requirements of the law.

Biit the law does not tolerate negligence, nor does it encourage
ignorance, since every man is presumed to know the law, and he
is compelled to submit to those inconveniences which maj- arise

from his want of such knowledge.
There are instances in which a justice may permit amendments

of pleadings for the furtherance of justice, on such terms as may
be just. And, in those cases which a cause of action or a ground
of defense has been accidentally omitted, or when in any case

there are proper grounds for an amendment, it ought to be
Uberally allowed ; but, at the same time, if there is any expense
or inconvenience attending such permission, the expense ought to

be borne by him whose neglect or ignorance made the amendment
necessary. There are some instances in which the pleadings

nmst be in writing, notwithstanding the general remarks which
have been made to the effect that they might be written or oral.

When the defendant interposes an answer of title to lands, the

answer must be in writing ; and in an other place the subject will

be fully explained. The pleadings when completed, must always
be a complaint and answer, if an issue of fact is intended to be

joined for trial by a jury, or by the justice, on evidence to be

introduced by the parties. The parties may, however, if they

choose, try the cause upon an issue of law, which is joined by a

demurrer to the complaint, or to an answer. The legal effect of

a demurrer is to admit the truth of the pleading demurred to, and
the only question to be decided is, whether the pleading demurred
to constitutes a cause of action, or a ground of defense, and this

issue the justice must decide.

When the defendant does not appear in the action, the plaintiff

must still put in a complaint, and he must also prove a case in
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the same manner that he would be required to do if a general

denial had been interposed by the defendant. The subject of

pleading having been explained in this general manner, the next

subject will be to discuss it in relation to those particulars which

are important to be known and observed in practice. And, in

the first place, it will be necessary to determine who ought to be

the parties to the action, because all pleadings relate to disputes

between some litigant parties, and the pleadings are merely

intended to show the particular facts in dispute.

SECTION II.

WHO TO BE PLAINTirFS OR DEFENDANTS.

The Code has introduced a plain and simple rule for determin-

ing who shall be plaintiffs in an action.

The general rule is, that every action must be prosecuted in

the name of the real party in interest. To this general rule there

are some exceptions which will be soon noticed. By the expres-

sion " real party in interest," is intended that the action shall be

brought in the name of the person who has the beneficial and

equitable interest in the cause of action ; or, who is the actual

owner of it. This rule will include all cases in which the cause

of action originally accrued in favor of the person who is named
as plaintiff; and it will also include all those cases in which the

cause of action accrued in favor of one person who has assigned

or transferred it to an other, in which case the assignee must sue

in his own name.
The general rule is, that every right of action whatever, which

arises upon contract, may be assigned, so as to authorize an

action in the name of the assignee. Vol. I, 91 to 94.

It will now be proper to show what cases there are in which

an action may be brought in the name of a person who is not

the real party in interest.

"An executor or administrator, a trustee of an express trust,

or a person expressly authorized by statute, may sue without

joining with Mm the person for whose benefit the action is

prosecuted. A trustee of an express trust, within the meaning
of this section, shall be construed to include a person with whom,
or in whose name, a contract is made for the benefit of another."

Code, § 113. The cases mentioned in the preceding section, are

the only exceptions to the rule which requires that the action

shall be brought in the name of the real party in interest. The

cases which will now be noticed, are, those which relate to plain-

tiffs in actions arising upon contracts. And the kinds of contracts

are such as are in writing and sealed; those in writing and

unsealed ; those which are verbal and express ; and those which

are implied by law.

Judgments rendered by justices of the peace will be considered

as contracts for this purpose.

Plaintiffs in actions arising on contract.'] Ordinarily there is not

much difficulty in determining who ought to be plaintiff in an
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actiju which arises upou contract. la most of the actions which
are htigated in a justice's court, the plaintiff and the defendant are

the parties to the origijial contract, whicli one of ^e parties

alleges the other has broken. In such cases, the party to be
named as plaintiff, is the person in whose favor a cause of action

has accrued. But such a cause of action which may have accrued
in favor of one person against an other, may have been assigned

before any action is brought, and in that case, the action must
be brought in the name of the assignee of such right of action.

Vol. I, 91-94.

Principals, actions iy.'] There are numerous cases in which con-

tracts are made by agents, and sometimes the contract is made
in the name of the principal, and sometimes in the name of the

agent. When the contract is made by the agent in bis own name,
without disclosing that there is a principal, such principal may
sue in his own name for a breach of the contract, notwithstanding
the contract is a written unsealed one. And parol evidence is

admissible to show that he is really the principal, and thus the

real party in interest. Srickson v. Compton, 6 How., 471; Van
Lien v. Byrnes, 1 Hilt., 134."

A right of action cannot be transferred to a plaintiff condi-

tionally, so that it shall be the plaintiff's if he recovers judgment
in an action upon it, but it is not to be his if he fails to recover

such judgment; thus, one Culver made a negotiable promissory
note to one Tanner, which Tanner did not wish to sue in his own
name, and he, therefore, on the suggestion of his counsel, trans-

ferred the note to one Killmore, who gave his own note to Tanner
for the amount due, but with the understanding that this note was
not to be paid if he did not succeed in collecting the note against

Culver, and in that event, the Culver note was to be returned to

Tanner, and Killmore's note was to be given up. Killmore then

brought an action against Culver on the note made by him to

Tanner, and it was held that the action could not be maintained,

as Killmore was not the real party in interest. Killmore v. Culver,

24 Barb., 656.

But the indorsee and holder of a note may sue the maker upon
it, if the note was transferred absolutely and in good faith, notwith-

standing that the note is not to be paid for until such note is

collected, because a plaintiff who has an absolute right to the

money due on a note, and to receive and appropriate it to liis

own use when recovered, is the real party in interest, although

the payee of the note may be interested in the event of the suit,

in such wise, that if the note be not collected he will not receive

anything as its price, or by reason of his indorsement and sale of

it. Cwmnings v. Morris, 3 Bosw., 560; S. 0., 11 E. P. Smith, 625.

In this last case the note was transferred absolutely, and the title

to the note passed to the plaintiff. If the note was not collected,

the purchase-money would never become due, and therefore, it

might happen that the holder and indorser would not receive

anything. But the transfer was not conditional, as in Killmore

Wait 11-34 W ^^ot. 562.
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V. Culver, supra, where, by the terms of the sale, the title was nol

to pass except iu a certain contingency. In the case of Cummhif/s

V. Morris, the title would pass whether anything was paid or not,

since the payee could give the note away if he chose, and the

condition as to payment did not affect that question. But iu

Killmore v. Culver, it was not intended to transfer the title to the

note unless it was collected, so that the plaintiff was not the abso-

lute owner or the real party in interest at the time when the suit

was commenced, which the law always requires when an actiou

is brought by an assignee. Garrigue v. Leescher, 3 Bosw., 579, 584.

The owner of a promissory note can maintain an action on it,

under the Code, in his own name, against the makers, although

not so indorsed that he can sue as indorsee by the rules of the

common law. Houghton v. Dodge, 5 Bosw., 326. And where a

promissory note is payable to order, and has been sold and

delivered, pre\^ous to its becoming due, for a full and valuable

consideration, the owner may sue in his own name, without

alleging an indorsement of the note to him, since the right to

the note will pass by an assignment without indorsement, and

the owner will be the real party in interest. Billings v. Jane, 11

Barb., 620 ; Houghton v. Hodge, 5 Bosw., 326 ; Whitey. Brown, 14

How. Pr., 282. The complaint ought to state the facts as they

really are in this respect. The fact' that a plaintiff has not the

actual possession of the note sued on, does not affect his right to

recover upon it. It is sufficient that he has the right to the,

money due upon it, although the instrument has been deposited

with a third person, in pursuance of an agreement between the

parties. Selden v. Pringle, 17 Barb., 458.

Where a note, not negotiable, is sued on by a person other

than the payee, the possession of the note in court, at the trial,

by the plain tiff' 's counsel, is mot prima facie evidence, as in case

of commercial paper, negotiable in terms, that the note was trans-

ferred to the plaintiff before the commencement of the action,

and before the maturity of the note. Barrich v. Austin, 21 Barb.,

241. In such cases the plaintiff should allege and prove the facts

which show him to be the real party in interest, by sale, assign-

ment or otherwise.

To maintain an action on contract, it must api)ear that the

plaintiff is the only person possessed of any ownership or interest

in the demand, so that, on a recovery and subsequent payment,

all rights of action in respect to it will be barred as against the

defendant. And where the plaintiff sued as the assignee of a

demand which originally accrued to two persons as partners, but

the assignment which was proved was executed by but one of the

partners, and purported to transfer only Ms " right, title and

interest" in the claim, and there was no proof that the partnership

had been dissolved, or that the claim was ever vested in the part-

ner making the asignment, or that the other partner had ever

done any act which would estop him, or would vest his interest

in the assets of the firm in his partner, it was held that the plain*
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fciff could not maintain his action. Mills v. Pearson, 2 Hilt., 16.

In most of the actions which are brought upon contracts, the
action is brought by one of the parties to it, or by some person to

whom the right of action has been assigned. But there are some
cases in which a person may sue for the recovery of damages for

the breach of a contract to which he was not a party, and to whom
there has not been any assignment of the right of action. When
one person pays money or delivers property to an other, and the
latter, in consideration thereof, promises to pay a certain sum of
money to some third person, such third person may maintain an
action in his own name to recover the sum specified, although no
consideration moves from the party who brings the action. Bar-
leer V. Bucklin, 2 Denio, 45 ; Hale v. Boardman, 27 Barb., 82

;

Ea/rle v. Crane, 6 Duer, 564 ; Lawrence v. Fox, 6 B. P. Smith,
268 ; Union Ind. Bub. Co. v. Tomlinson, 1 E. D. Smith, 364 ; Mul-
ler V. Maxivell, 2 Bosw., 355 ; Vol. I, 107.

Agents, actions %.] The Code, ^ 113, permits an action to be
brought in the name of a person who has made a contract in his

own name, or otherwise, for the benefit of an other person. This
would include agents who make such contracts, and there are

several cases in which it has been decided that the action could
be maintained in the name of the agent. Where a lease was
executed for a landlord by an agent in his own name, with the
additional words, "for the owner," and the other party as tenant,

executed the lease in his own name; it was held that the agent
might sue in his own name to recover the rent. Morgan v. Beid,

7 Abb., 215. So the landlord might sue in his own name if he
chose. Ante, 265 ; and Erickson v. Compton, 6 How., 471. Of
course, both principal and agent could not sue at the same time,

and an action brought by one would determine the right of the

other to sue while such action was pending ; and a recovery by
one would bar an action by the other, and so of a defeat in the

action.

A public auctioneer who sells goods for an other, may main-
tain an action for the price, although he has received his advances
and commissions and has no interest in the property or its pro-

ceeds. Minturn v. Main, 3 Seld., 220 ; Bogart v. O'Began, 1 E.

D. Smith, 590.

A factor or other mercantile agent who -contracts in his own
name on behalf of his principal, is a trustee of an express trust,

within the meaning of section one hundred and thirteen of the

Code, and is the proper party to bring an action in his own name
upon the contract. G-rinnell v. Schmidt, 2 Sandf., 706.

The agent of a foreign corporation may maintain an action in

his own name upon a subscription note payable to the plaintiff,

"as executive agent of the company," for stock of the corpora-

tion to be issued to the signer. The contract is to be deemed
made with the agent, and he the trustee of an express trust,

within '^ 113 of the Code, though he is mentioned in respect to

his representative character, and not as promisee individually,
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and notliiug appears to show that he has an 3' interest apart from

his principal, or that there was any motive for interposing him

as the formal contracting party between the promisor and the

party equitably entitled to the benefit of his contract. Considerant

V. Brisbane, 8 E. P. Smith, 389 ; overruling 6\ C, 2 Bosw., 471,

Assignee, action 'by.'] Before the enactment of the Code, there

were but few causes of action, except negotiable paper, which

could be assigned so as to authorize an action in the name of the

assignee for the recovery of the demand. But, by § 111 of the

Code, it is declared that every assigned cause of action must be

sued in the name of the assignee.

All causes of action arising upon contract may be assigned

;

and the effect of the Code is, to require every action to be brought

in the name of the person who is the beneficial owner of the

right of action. Vol. I, 91 to 99. When several persons are

interested in a claim or demand they must all join in an assign-

ment of it, or the transfer will not carry any other interest than

that of the person who executes the assignment ; and if the

whole interest is not assigned, the person to whom a portion of

the claim is assigned cannot maintain an action in his own name
alone on the demand. Mills v. Pearson., 2 Hilt., 16, and see

ante, 265.

A joint demand which belongs to several persons cannot be

split up by them and assigned to several different, persons, so as

to authorize an action to be brought by each assignee for his

interest in the demand, because the law will not tolerate that a

defendant shall be subjected to the costs of several different

actions in such a case. Coster v. N. Y. and Erie B. JR. Co., 6 Duer

43, 44.

If the whole interest in the demand is transferred, it is not

important whether it is the legal title that passes, so long as the

equitable title and the whole interest passes, for in that case

the assignee will be the real party in interest. Hastings- v.

McKinley, 1 E. D. Smith, 273.

A promissory note, which is guaranteed, may be assigned so

as to authorize an action in the name of the assignee against the

guarantor. Small v. Sloan, 1 Bosw., 352.

An assignee named in an assignment for the benefit of creditors,

may sue in his own name for demands which were due to the

assignor, without joining the persons for whose benefit the assign-

ment was made. Mellen v. Hamilton Fire Ins. Co. 5 Duer, 101.

Claims for rmliquidated damages for a breach of a contract may

be assigned and the assignee may sue in his own name; as where

a landlord agreed in a lease to allow the tenant certain privileges

in the nse of Oroton water, &c., and he afterwards deprives the

tenant of the use thereof. Munson v. Biley, 2 E. D. Smith, 130.

So, where there is a contract to employ and pay a laborer, and the

contractor refuses to perform his agreement. Monalian v. Stffry,

2 E. D. Smith, 393. So, of a contract to deliver a quantity of

merchandise of a certain quality, which is not done. Dana v.
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Fiedler, 1 E. D. Smith, 464. So, where a hmdlord let laud on
shares, and he agreed with the tenant to keep certain fences in

repair, which was not done; the tenant assigned his interests

in the crops, which were damaged by cattle in consequence of the

non-repair of the fences, it was held that the landlord was liable

to an action by the assignee in his own name. Parmelee v. Dann,
23 Barb., 461.

A contract to pay a certain person, or his wife, annually, a given

sum during the life of the longest liver of them, gives a right of

action to the survivor, which is assignable after the death of one
of the parties, and the assignee may sue in his own name. Prin-

dle V. Caruthers, 1 E. P. Smith, 425.

Where money is loaned, and it is claimed by the lender that

the loan was procured by fraudulent representations, the claim

is one arising upon contract, and it may be assigned, and the

assignee sue in his own name. French v. White, 5 Duer, 254

;

Byxbie v. Wood, 10 E. P. Smith, 607; Brady v. Bissell, 1 Abb., 76.

Where a note, though valid in its inception and collectible by
the payee, is transferred by the latter as a security for a usurious

loan, such transfer is illegal and void, and in an action by the

transferree against the maker such usury, on being alleged and
proved, is a defense to the action. Fish v.De Wolf, 4 Bosw., 573,

and see Dewitt v. Brisbane, 2 E. P. Smith, 508, as to a transfer of

a bond and mortgage under similar circumstances.

In an action upon a negotiable promissory note, payable to

bearer or indorsed in blank by the payee, possession of the note

by the plaintiff is priina facie evidence that he is the owner of it

for a good consideration. James v. Chalmers,-'! Seld., 209; 8. C,
5 Sandf., 52. So the production of a check, which is drawn pay-
able to " bearer," upon the trial, is suflScient prima fade evidence

of title to enable the plaintiff to recover upon it. Toivnsend v.

Billinge, 1 Hilt., 353.

When a note, negotiable by delivery merely, is transferred by
the payee to the plaintiff, and a guaranty of payment indorsed

thereon, expressed as being for value received, the possession of

the note by the holder is prima facie evidence that he owns it,

notwithstanding it appears by the date of the guaranty that he
did not receive the note until after it became due. Smith v. Schanck,

18 Barb. 344. But, if the note is not negotiable, the plaintiff

must prove his title to it. Ante, 266; Barriclc v. Austin, 21

Barb., 241.

Every right of action arising upon contract may be assigned

by writing under seal, or without a seal. And so may such rights

of action be assigned by a verbal agreement, and a delivery of

the thing assigned, if it is in writing. A judgment may be
assigned by a verbal assignment, and so may a bond and mort-

gage, or a chattel mortgage. But it is always advisable to reduce

such agreement to writing, since the evidence may be better

preserved, and it will always be available. There need not be
any consideration for the assignment, nor need there be any
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expressed in the assignment if it is reduced to writing. Biclmrdson

V. Mead, 27 Barb., 178; Burtnett v. Givynne, 2 Abb., 79. The

assignee takes the claim subject to all equities. Code, § 112.

Executors and administrators, actions %.] An executor or admin-

istrator is expressly authorized to sue in his own name, without

joining with him the person for whose benefit he sues. Code,

§ 113. Actions may be brought by executors or administrators

in a justice's court, though they cannot be sued as such in that

court. Code, <§, 54, sub. 5. An executor can maintain an action

either in his own name, or as executor, upon a note given to him

as executor, for a debt due to the testator at the time of his decease.

Merritt v. Seaman, 2 Seld., 168; Bright v. Currie, 5 Sand., 433;

Eagle v. Fox, 8 Abb. 40. A sole acting, executor can maintain an

action respecting the property of the testator, without joining

with him an executor who has refused to qualify as such. Moore

V. Willett, 2 Hilt., 622; 3 R. S., 201, § 2, 5th ed.; Laws 1838,

ch. 149.

The next of kin cannot maintain an action or prosecute a claim

for a distributive share of the personal property of the deceased, in

tlieir character of next of Idn ; letters of administration must be

taken out, and the action brought in the name of the administra-

tor. WoodinY. Bagley, 13 Wend., 453 ; Beecher v. Crouse, 19 Wend.,

306. But where the owner of the premises in fee, having demised

the same for a term of years, dies intestate before the expiration

of the lease, one of his heirs-at-law can sue alone to recover his

aliquot part of subsequently accruing rent. Jones v. Felch, 3

Bosw., 63 ; 3 E. S.. 169, 170, §§ 6, 7, 5th ed.

Where the payee of a promissory note was in possession of it

about eight days before her death, it was held that an action

could not be maintained upon such note by a third person, after

the payee's death, without showing a title thereto, derived from the

personal representatives of such payee. Edwards v. Campbell, 23

Barb., 423. There were circumstances in this case which showed

that the payee intended that the note should be canceled, so that

the presumption that she had sold it, was rebutted.

Where a promissory note was shown to have been in possession

of the payee, and owned by him, within four or five days previous

to his death, and there was no evidence of a transfer of it by him

in his lifetime, but, about two weeks after his death, his widow

was in possession of it, claiming it as her own, and she subse-

quently negotiated it to the plaintiff, and it appeared that the

payee died intestate and indebted, and that no letters of admin-

istration had been issued, it was held that it was to be inferred

from these circumstances that the note belonged to the payee at

the time of his death, and that his widow, not being his legal

representative, nor the owner of the note, had no right to transfer

it to the plaintiff. Lounsbury \. Depew, 28 Barb., 44.

A chose in action (an account) owned by an individual at the

time of his death, belongs to his personal representatives, after

his decease ; and his widow has no authority to assign it, in the
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absence of any proof tliat she is executrix or administratrix of

her husband, Heidenheimer v. Wilson, 31 Barb, 636.

Triistees of an express trust, actions iy.'] By the Code, § 113, a
trustee of an express trust may sue in his own name without
joining the name of the person for whose benefit the action is

brought." There are not a great many classes of cases of this

nature which can be prosecuted in a justice's court. But in all

cases in which the action may be tried by a justice of the peace
the rule applies as much as to any other court. An assignee

named in an assignment which is made for the benefit of creditors

is a trustee of an express trust, Mellen v. Hamilton Fire Ins. Co.,

5 Duer, 101 ; and so are agents, or factors, or auctioneers in those

cases in which they are authorized to sue in their own names.
Executors and administrators are also trustees of an express

trust.

A consignee or indorsee of a bill of lading has not the right

to sue upon the special contract, unless he is the shipper or owner
of the goods, for the reason that, otherwise, no express contract

is made with him. Dows v. CoHb, 12 Barb., 310.

A mere ordinary merchandise broker, not acting under a
del credere commission, cannot maintain an action in his own
name to recover the price of goods sold by him for the owner.
But, if the broker has advanced upon the goods sold, or has
guaranteed the sale, he may sue in his own name. White v.

Cliouteau, 10 Barb., 202. In both of these cases the facts out of
which the actions arose occurred before the enactment of the

Code. And there was no notice taken in either of the cases of

the provisions of the Code, § 113.

And if they were decided upon the ground that the broker
had no interest in the subject of the contract, and he could not,

therefore, maintain an action in his own name, they have been
overruled in that respect. See ante 267, Agents, and see Morgan
Y. Beid, 7 Ahh., 215 ; Grinnell y. Schmidt, 2 Sandf., 706; Consider-

ant V. Brisbane, 8 E. P. Smith, 389 ; Boga/rt v. O'Began, 1 E. D.
Smith, 590.

And under the provisions of the Code, § 113, the test is not

whether the agent has an interest in the subject matter of the

contract in action but whether he has made a contract in his

own name for the benefit of an other person, for if he has, he is

a trustee of an express trust within the express terms of % 113

of the Code.
The committee of the person and estate of a lunatic are trustees

of an express trust. Person v. Warrefii, 14 Barb., 488. The com-
mittee of the person and estate of a habitual drunkard may
bring actions on promissory notes which he received as such

committee, and he may sue in his own name, without describing

rhimself as committee. Davis v. Carpenter, 12 How. Pr., 287.

A receiver of the property of an individual, or of an insolvent

corporation, is a trustee of an express trust, and he may bring

actions in his own name to recover the property so vested in
(a) Note 563.
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him, or to recover any debts or demands which belong to the

estate of which he is receiver.

Persons authorized ly statute to sue in their own names.] There

are numerous cases in which some statute authorizes an action to

be brought in the name of some person or officer, for the beuefit

of some other person, or of some corporation, town, &c. And, in

such cases, the statute, and '^ 113 of the Code, will authorize an

action to be brought in the name of such person or persons.
" Actions may be brought by the supervisors of a county ; by the

loan officers and commissioners of loans of a county; by county

superintendents of the poor; by supervisors of towns ; by over-

seers of the poor of the several towns ; by the school com-
missioners ; and commissioners of highways of the several

towns ; by trustees of school districts ; and by trustees, of gospel

and school lots ; upon any contract lawfully made with them or

their predecessors, in their official character ; to enforce any
liability, or any duty enjoined by law, to such officers or the

body which they represent ; to recover any penalties or forfeitures

given to such officers or the bodies whom they represent ; and to

recover damages for any injuries done to the property or rights of

such officers, or of the bodies represented by them." 3 E. S. 774,

§ 105, 5th ed.
" Such actions may be brought by such officers in the name of

their respective offices, notwithstanding the contract or obligation

on which the same is founded may have been made with or to anj

predecessors of such officers, in their individual names, or other-

wise, and notwithstanding any right of action may have accrued

previous to the time when the officers commencing such suit

entered upon the execution of the duties of their office." 3 E. S.,

774, <5. 106, 5th ed.
" But in cases where, by special provision of law, actions are

directed to be brought by or against any public bodies, in the

name of such body, the same shall be brought or defended in such

name, by the persons representing such body, then in office.''

3 E. S., 774, § 107, 5th ed.

When an action is brought by an officer under the provisions of

this statute, he should sue in 7m own name, with the addition of

his title as officer, as, " E. O. Smith, Supervisor of the town of

Galway." He cannot properly sue thus, " The Supervisor of the

town of Galway," because that would be omitting his own name,

and the action could not be maintained in that form. Supervisor

of Galivay v. Stimson, 4 Hill, 136. And the same rule applies to

actions by commissioners of highways. Gould v. Glass, 19 Barb.,

179. It is important to observe this rule in all cases, since a dis-

regard of it is certain to be attended with defeat and a bill of costs.

Corporations ought to bring actions in the corporate name. Const.,

art. 8, § 3.

Any joint stock company, or association, consisting of seven or

more shareholders or associates, may sue or be sued in the name
of the president or treasurer, for the time being, of such joint

stock company or association. 3 E. S., 777, ^ 122, 5th ed.; Laws
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1849, ch. 258, '^ 1 ; 3 E, S., 778, § 127, 5tli ed.; Laws 1851,

ch. 455, Yol. I, 291, 292. Where a promissory note is the pro-

perty of a compaoy or association, composed of not less than
seven persons, having a treasurer, an action may be brought
thereon, in the name of such treasurer. Tibletts v. Blood. 21 Barb..

650. The association mentioned in the case just cited was one
known as " Sons of Temperance." The case was decided under
the Laws of 1851, ch. 455. See also Austin v. Searing, 2 E. P.

Smith, 112 ; Nash v. Russell, 5 Barb., 556 ; Wells v. Gates, 18 Barb.,

554; and N. Y. Marbled Iron WorJis v. Smith, 4 Duer, 362.

Lunatics, Sec, actions %.] " Receivers and couftnittees of
lunatics and habitual drunkards, appointed by any order or decree

of the supreme court, may sue in their own names for any debt,

claim or demand transferred to them, or to the possession and
control of which they are entitled as such receiver or committee."
3 E. S., 135, § 11, 5th ed.; Laws 1845, ch. 112, § 2; Person v.

Wo/rren, 14 Barb., 488. The committee of the person and estate

of a habitual drunkard may bring actions on promissory notes he
received, as such committee, in his own name, without describing

himself as committee. Davis v. Carpenter, 12 How. Pr., 287.

When no receiver or committee has been appointed in the

manner prescribed by the statute, the action must be brought in

the name of the lunatic. Lane v. Schermerhorn, 1 Hill, 97 ; Petrie

V. Shoemaker, 24l Wend., 85. And, in all cases, the action must
be brought in the name of the lunatic, unless the case is within

the provisions of the statute which has been cited. McKillij> v.

McXillip, 8 Barb., 552.

A defendant won compos mentis, but of full age, and not an idiot

from nativity, may appear by attorney; and the court, on motion,

will appoint an attorney for him. Faulkner v. McC'lure, 18 Johns.,

134. The same rule is equally applicable to a plaintiff.- But, in

all such cases, the party ought to appear in court, in person, so

that an appearance may be entered as a personal one ;: because,

if a person is of unsound mind, he cannot properly select an
attorney to act for him, even if it were conceded that he has legal

capacity for that purpose. And, in all such cases, the justice will

be careful to see that some competent person is intrusted with

the cause, so that the rights of the party will be safe.

Infants, actions ly.} Actions by infants must always be brought
in their names, even when they have a general guardian. Porter

v. Bleiler, 17 Barb., 149. But a next friend must also always be

appointed by the justice, and joined with the infant in the action.

Vol. I, 43, ^ 38. The same rule as to being the real party in

interest, applies to- infants equally with adults. As to the man-
ner of appearing in the action. Ante,. 229, &c. ; Appearance by
infants, &c.

Ma/rried women, actions hy.] "When a married woman is a

party, her husband must be joined with her, except that: 1. When
the action concerns her separa,te property, she may sue alone;

2. When the action is between herself and her husband, she may
Wait 11—35
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sue or be sued alone. And in no case need she prosecute or

defend by a guardian or next friend." Code, -^i 114.

Since the enactment of the Code, there has been a material

changfi in the law in relation to the rights of married women.
Some of the more important provisions have already been given

in full. Vol. I, 657-661.

The provisions of the statute which have been referred to, will

require a married woman to sue alone in nearly all cases. When
the property belongs to the wife alone, she must sue alone, and
if her husband is joined with her, the action cannot be maintained.

AcMey v. TStlox, 29 Barb., 512; Smart v. Comstock, 24 Barb., 411;

Brownson v. Gifford, 8 How. Pr., 389.*

As a married woman may appear in the same manner as though
she were a single woman, she may, therefore, appear by attorney,

or by agent, or in person if she is of full age. But if such married

woman is an infant, it will be necessary to appoint a next friend

for her in the same manner as a next friend is appointed for

other infant plaintiffs.

Before the enactment of the statutes in relation to the rights

of married women, Vol. I, 657-661, the husband was entitled to

the earnings of his wife, and whatever she earned became his in

his right of husband. Freeman v. Orser, 5 Duer, 476. But it has

been held, under those statutes, that where a husband does nothing
for the support of his wife, and she having a separate property,

employs herself in trading therewith, with his knowledge and
assent, he neither assisting nor interfering therewith, such pro-

perty does not become, in equity, liable for his debts. It remains
with its proceeds and profits, her sole and separate property.

Burger v. White, 2 Bosw., 92. And then came the statutes of

1860 and 1 862, which have been quoted, Vol. I, 657-661, which
give the wife the entire right to the pay for her services, or to

any profits which she may make by trading or carrying on busi-

ness for herself.

The practical effect of this change in the law is, to make the

wife a sole plaintiff in nearly all cases. The only instances in

which they can properly be joined as plaintiffs, will be in those

cases in which they are jointly interested in the right of action.

Schoonmalcer Y. Mmendorf, 10 Johns., 49; Smith v. Ransom, 21

Wend., 202. Prior to 1860 and 1862, the earnings of a married
woman belonged exclusively to her husband, and for her earnings
before that time he must now sue alone. For all her earnings
since that time she must sue alone, because the husband cannot
be legally joined with her in the action.

Joinder of plaintiffs^ "All persons having an interest in the

subject of the action, and in obtaining the relief demanded, may
be joined as plaintiffs, except as otherwise provided in this title."

Code, § 117.
" Of the parties to the action, those who are united in interest

must be joined as plaintiffs or defendants; but if the consent

of any one who should have been joined as plaintiff cannot be
(a) Note 664.
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obtained, he may be made a defendant, the reason thereof being
stated in the complaint; and when the question is one of a com-
mon or general interest of many persons, or when the parties
are very numerous and it may be impracticable to bring them all

before the court, one or more may sue or defend for the beuetit of
the whole." Code, '^ 119. These sections of the Code are appli-
cable to justices' courts. Code, '^ 64, sub. 15. The joinder of
plaintiffs who are united in interest is not optional, but compul-
sory; and therefore, a dormant partner must be joined as a
plaintiff in an action by partners. Secor v. Kellor, 4 Duer, 416.
So, where a claim is assigned, the action must be brought in the
names of all the parties who are interested in the demand. Le-
wando v. Dunliam, 1 Hilt., 114. And a single demand or claim
cannot be split up into several, so as to authorize several different

actions in a court of law, and in the name of each party interested.

Coster V. N. Y. and Erie R. B. Co., 6 Duer, 43, 44.

A court of equity will protect the rights of a party to whom
a portion of a demand has been assigned, but it will require all

the parties interested to be joined in the action, either as plain-

tiffs or defendants. Field v. Mayor of New Yoric, 2 Seld., 179;
Cook V. Gen. Mut. Ins. Co., 8 How. Pr., 514.

Where the owner of premises in fee, having demised the same
for a term of years, dies intestate before the expiration of the
lease, one of his heirs-at-law can sue alone to recover his aliquot
part of subsequently accruing rent, or the heirs-at-law may all

join as plaintiffs. Jones v. Felch, 3 Bosw., 63; and see Porter v.

Bleiler, 17 Barb., 149.

But if several tenants in common, of land, join in a lease of it,

fchey must all join as plaintiffs in an action to recover the rent,

as they are jointly interested. Code, §<^ 117, 119. When two firms

have one common member, and one firm performs work and labor
for the other, no action at law will lie in favor of the creditor

firm against' the other, nor in favor of the partners therein who
have no interest in the debtor firm ; nor will it lie although the

common partner assigns his interest in the claim to his copartners.

Englis v. Furniss, 4 E. D. Smith, 587. But where two firms, of

which A. was a partner, stated an account of their mutual deal-

ings, and the partners in the creditor firm, with the exception of

A., who declined to be a plaintiff and was made a defendant,

brought their action against the members of the debtor firm, it

was held that, upon proof of these facts, the plaintiffs were entitled

to judgment for the balance thus ascertained. Cole v. Reynolds, 4
E. P. Smith, 74. Where one or more of the partners of a firm

dies, an action to recover a debt due to the partnership firm must
be brought in the name of the surviving partner. Bernard v.

Wilcox, 2 Johns. Oas., 374; Murray v. Mumford, 6 Cow., 441;

Holmes V. D'Camp, 1 Johns., 34.

Misjoinder and nonjoinder of plaintiffs in actions on contracts.]

The Code has determined who are the proper parties to actions,

and in courts of record it has provided how an objection is to be
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made for a defect of parties. Code, §§ 140 to 177, iuclusive. The
parties to an action must be the same in a justice's court as in a

court of record. Code, § 64, sub. 15. But % 140 to 177 inclusive,

do not apply to justices' courts, except so far as § 140 operates to

abolish all the old forms of pleadings in all courts. The principl<!s

of pleadings are not changed, either in courts of record or in

justices' courts, except so far as the Code has made an express

alteration in the rules. The change in the rules of pleadings in

justices' courts are contained in the Code, § 64. These rules

relate to the proper parties to an action, and to the manner of

stating the cause of action or defense; but there is nothing

provided in relation to the manner in which a defect of parties is

to be objected to, or how or when that question is to be deter-

mined. The former practice must prevail, therefore, in these

courts until some change is made in the law in that respect.

Misjoinder of plaintiffs.. When the cause of action arises upon
contract, and there is a misjoinder of plaintiflfs in the action, by
adding too many parties as plaintiffs, the defendant may raise

the objection in several ways

:

1. He may answer in abatement such misjoinder of parties.

2. If the defect appears on the face of the complaint, he may
demur, since it will be evident that there is not a cause of action

in favor of all the plaintiffs. Code, § 64, sub. 6.

3. It is a ground of nonsuit at the trial, and the defendant is not
bound to set up the defense in his answer, nor to demur to the

complaint. He may raise the question for the first time at the

trial by way of motion for a nonsuit, if the pleadings and the

eyidence show that too many persons are named as plaintiffs.

4. If the defendant answers in abatement .that there is a

misjoinder of plaintiffs, and he proves that fact on the trial;

or if the defect appears on the face of the complaint, and the

objection is made in the court below and is overruled ; or if the

defect does not appear from the complaint, nor by the answer,

yet, if it is proved on the trial that there is a misjoinder of

plaintiffs, and the objection is made a ground of motion for non-
suit, which is overruled, then in either of these cases, the question

may be made a ground of appeal.

Non-joinder of plaintiffs.'] If the action arises upon contract,

and all the parties are not joined as plaintiffs, the defendant may
raise the objection in several ways

:

1. He may set up the objection in his answer by way of

abatement of the action. Wooster v. Chaviberlain, 28 Barb., 602.

2. By demurrer, if the defect appears on the face of the com-
plaint, since it will be evident that there is not a cause of action

in favor of the parties who sue. Code, "^ 64, sub. 6.

3. It will be a ground of nonsuit at the trial. Dol v. Halsey,

16 Johns., 34 ; Armine v. Spencer, 4 Wend., 406, 409. The objec-

tion may be made by way of motion for nonsuit, notwithstanding
the defect appeared on the face of the complaint, because the

rules of the Code, §<^ 140 to 177, do not appply to a justice's

court, which is governed by the former law in this respect. The
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advantages of the old rule for these courts will be evident when
it is remembered that it is doubtful whether justice's courts have
the same power of adding or striking out parties, or of rendering
judgment for one or more plaintiflfe, which is possessed by courts
of record. Gates v. Ward, 17 Barb., 424; Webster Y.HopUns, 11
How. Pr., 140.

4. If the objection is properly taken in the court below, and
it is overruled, it is ground for an appeal. Dob v. Halsey, 16
Johns., 34 ; Armine v. Spencer, 4 Wend., 406, 409.

In actions upon contracts, the plaintiff is supposed to know
who is interested with him in the cause of action, and, therefore,
if he chooses either negligently or intentionally to commence an
action in which there are too many or too few plaintiffs, he has
no cause for complaint if tbe action fails at any stage of it. See
Burges v. AUott, 1 Hill, 478.

Defendants in actions on contract.] The general rule is, that an
action which is brought for the breach of a contract must be
brought against the parties who made the contract as principals,

and who have been guilty of a breach of it. When the contract
is made by the defendant in person, there will not be any doubt
as to the proper party. But there are many instances in which
contracts are made by agents, and when the agent pursues his

authority, the principal will be bound, and he alone is the proper
party to be sued. Vol. I, 246 to 250. As a general rule, an agent
is not bable on a contract when he keeps within the limits of his

authority, and when he discloses the name of his principal at the
time of making the contract. Morrison v. Ciirrie, 4 Duer, 79

;

Yol. I, 254 to 258.

In case of the death of all the parties who made the contract,

and who would have to be made defendants if they had lived, no
action can be maintained in a justice's court, because executors
and administrators cannot be sued as such in this court. Code,

§ 54, sub. 5. But, if there are several parties to the contract or
liability, and any of them are living, they may be sued as sur-

vivors. And the executor or administrator of the deceased
party" cannot be joined, as we have just seen that a justice has
no jurisdiction of an executor, &c., as such. But an action

against one of the obligors of a bond conditioned for the faith-

ful execution of his duties as an administrator, is an action

against the defendant personally, and may be prosecuted in a
justice's court. O'Neil v. Martin, 1 E. D. Smith, 404.

Who to he defendants under §<^ 119, 120, of the Code.] By § 119,

any person may be made a defendant who has or claims an
interest in the controversy adverse to the plaintiff, or who is a

necessary party to a complete determination or settlement of the

questions involved therein. Section 120 requires that those

persons who are united in interest as defendants, shall be joined

as such in an action. And § 120 provides, "Persons severally

liable upon the same obligation or instrument, including the

parties to bills of exchange and promissory notes, may all, or
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any of them, be included in the same action at the option of the

plaintiff." These provisions of the Code are very plain and
simple, and they are also imperative in their requirements. • The
effect of a violation of these rules will be noticed presently,

when treating of the joinder of defendants.

The enactment of § 120 of the Code, is not intended to change
the rights of the parties to such instruments as are mentioned,
nor does it operate so as to make the liabilities of the several

parties different from what they were as among the parties them-
selves. The engagement of successive parties to a promissory
note is not joint, nor does the statute authorizing a joint action

against all make it so. That act applies only to the remedy of

the party prosecuting, and has no effect upon 'the promises of the

prior parties to each other, or to their rights and responsibilities

as between each other. Kelsey v. Bradbury, 21 Barb., 531.

An action brought by a subsequent indorser against prior

indorsers, to recover the amount he has been compelled to pay
in a suit brought upon the note, is an action for money paid

for the use of the defendants, and not an action on the note

within the meaning of § 120 of the Code, and the prior indorsers

cannot be joined as defendants in such an action. Earlier v. Cas-

sidy, 16 Barb., 177; Vol. I, 432, 463.

Partners, actions against.'] As a general rule, partners must all

be joined as defendants, in an action against them upon a con-

tract which relates to the business of the firm. Where one person

enters into a contract with two others by name, without knowing
or having at the time any reason to suspect that they have a

partner in the business to which such contract relates; in a suit

upon such contract, the two with whom it is made may alone be

sued, and it is not necessary to make their partner, if they had
one, a party defendant. Hurlbut v. Post, 1 Bosw., 28; N. Y. Dry
Dock Co. V. Treadwell, 19 Wend., 525."

But this rule does not prevent the plaintiff from joining such

dormant partner as a defendant, if he chooses to make him
such. And again, when the defendants were partners, and
as such contracted to receive and sell, on commission, a quantity

of lumber to be forwarded to them by the plaintiff, and before

the lumber was all sold, one of the partners retired from the firm,

but the business was continued by the other partner on his own
account; it was held that the retiring partner was jointly liable

with the other one to the i)laintiff for the proceeds of the lumber
received by the partner continuing the business. Briggs v. Vose,

1 E. P. Smith, 471. The liability of the retiring partner was
clear, since it was for the performance of a contract which he
made, and which he was bound to see performed.
The general rule is, that a dissolution of a partnership terminates

the liability of either of the partners as to new contracts, but it

does not affect existing liabilites. As to the rights of a person
who is a member of two firms, see Ante, 275,
"When one of several parties dies, an action must be brought

(a) North v. Bloss, 3 Tifif., 374.
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against the survivors alone. The executor or administrator of
the deceased partner could not be sued in a justice's court. Code,
"^ 53, sub. 5. And besides that, an action could uot be maintained
against the executor, &c., at all, unless the surviving partner was
insolvent. Tracy v. Suydam, 30 Barb., 110; Yoorliis v. Baxter, 18
Barb., 592 ; Morehouse v. Ballou, 16 Barb., 289 ; Tories v. Peclc,

14 Barb., 644; Higgins v. Bockwell, 2 Duer, 650; Voorhis v. Child,

&c., 3 E. P. Smith, 354.

Joint stock companies, actions against.^ Any joint stock company
or association which consists of seven or more shareholders or

associates, and who have a president or treasurer, for the time
being, may be sued in the name of the president or treasurer, and
such action will b^ as effectual against all the shareholders or

associates, as though they were all named as defendants. 3 E. S.,

777, 778, §§ 122, 127, 5th ed.; Laws 1849, ch. 258, § 1; Laws
1851, ch. 455; and see Tibbetts v. Blood, 21 Barb., 650; and Austin
V. Searing, 2 E. P. Smith, 112; Yol. I, 291, 292.

Corporations, actions against.'] Actions against corporations
must be brought against them in their corporate name. Const.,

art. 8, § 3; Wilde v. N. Y. and Harlem R. B. Co., 1 Hilt., 302.

The manner of commencing actions against them has already
been explained. Ante, 69-73.

Infants, actions against.] Most of the contracts which an infant

may make are voidable at his election, but they are not absolutely

void, for they may be ratified when he arrives at adult age.

Goodsell V. Myers, 3 Wend., 479; Bigelow v. Qrannis, 2 Hill, 120;

Taft V. Sergeant, 18 Barb., 320. Infancy is a personal defense

and no one can interpose it but the defendant himself. Tan
Bramer v. Cooper, 2 Johns., 279 ; Hartness v. Thompson, 5 Johns.,

160. If no such defense is made by the infant, and a guardian
is legally appointed for him, a judgment against him will be
valid.

An infant is liable for necessaries furnished to him, or for money
to purchase necessaries, if the money is so applied. Randall v.

Sweet, 1 Denio, 460; Smith v. Oliphant, 2 Sandf., 306. When a
contract has been made by several persons, and one of them is an
infant, he must nevertheless be joined as a defendant in an action.

SloGum V. HooTcer, 13 Barb., 536." If the infant defendant pleads

infancy and establishes the defense, the action may be discon-

tinued as to him, and judgment may be rendered against the

other defendants, if a cause of action is proved against all the de-

fendants, but for the defense of infancy interposed by such defend-

ant. Slocum V. Hooker, 13 Barb., 536; Butler v. Morris, 1 Bosw.,

329; Bank of Attica v. Wolf, 18 How. Pr., 102.

The correct practice is, to make the infant party a defendant,

and if he does not plead infancy, but has a guardian appointed,

then proceed in the action as though he were an adult ; but if

the infant pleads infancy, and establishes it on the trial, then the

action must be dismissed as to him, and proceed against the other

parties in the same manner as though there never had been such
(a) Syde v. Van Valkenburgh, 1 Daly, 416.
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a party to the contract as the infant. As to infancy in general

see Vol. I, 888 to 896.

Married ivomen, actions against.'] " An action may be main-

tained against the husband and wife jointly, for any debt of the

wife contracted before marriage, but the execution on any judg-

ment in such action shall issue against, and such judgment shall

bind the separate estate and property of the wife only, and not

that of her husband." Vol I, 659 ; Laws 1853, ch. 576, § 1.

" Any husband who may hereafter acquire the separate property

of his wife, or any portion thereof, by any ante-nuptial contract

or otherwise, shall be liable for the debts of his wife contracted •

before marriage, to the extent only of the property so acquired,

as if this act had not been passed." Vol.'I, 659; Laws, 1853,

ch. 576, § 2.

The sections just cited relate exclusively to such an indebted-

ness of the wife as may exist at the time of her marriage. And
the effect of the change in the law is, to relieve the husband
from his common law liability of paying such debts as his wife

might owe at the time of her marriage. The law justly provides,

however, that he shall be liable to the extent of the property

which he may have received from her. This act is not to be so

construed as to affect the vested rights of creditors which existed

at the time of its passage, for, if it did, it would be unconsti-

tutional and void. Berley v. Bampacher, 5 Duer, 183. But,

there has been a still greater innovation made, for by the laws

of 1860 and 1862, the wife is permitted to take and retain h'er

own earnings, and to engage in trade, and to retain the profits.

See sections one and two. The husband is not liable for her

debts so contracted by the wife in trading. And in all cases

relating to her separate property, or to her trade or business, she

may be sued alone as though she were a single female. Vol. I,

659, 661.

Generally, the husband alone is liable for necessaries furnished

to the wife during coverture ; and in an action therefor, she

ought not to be joined as a defendant wheii the proofs will

warrant a recovery against either. Main v. Stephens, 4 B. D.

Smith, 86.

The wife's separate property, and her earnings, and the profits

which she may make by trade are not liable' to the husband's
control, nor for his debts, unless such debts were contracted for

the support of the wife or her children, and by the wife as agent
for her husband.' Vol. I, 659 to 661.

Principal and surety, actions against.] The contract of a prin-

cipal debtor, and that of his surety, are entirely different

agreements. The principal promises to pay absolutely, but the

surety promises to pay in case the principal debtor does not.

Draper v. Snow, 6 E. P. Smith, 331 ; Church v. Brown, 29 Barb.,

486; Be Bidder v. Schermerhorn, 10 Barb., 638. The obligation

of a lessee, for the payment of the rent reserved in the lease, and
the obligation of a third person, who, by a separate instrument
executed at the same time with the lease, guarantees the payment
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of the rent by the lessee,*are separate and not joint, and will not
support a joint action by the lessor, against the lessee and the
guarantor. Tibiits v. Pe^rcy, 24 Barb., 39. And if the agreement
of the lessee and that of the surety are on the same paper, but
are agreements, one as lessee and principal debtor, and the other

as surety, they cannot be joined as defendants in an action to

recover the rent. Phalen v. Dingee, 4 E. D. Smith, 379. So where
there is a principal debtor, as the maker of a note, and a guar-
antor, they cannot be joined as defendants. Brewster v. Silence, 4
Seld., 207, 215; Allen v. Fosgate, 11 How. Pr., 218. So on a sale

of goods, wares and merchandise, which is guaranteed by a third

person, the principal debtor and the guarantor cannot be joined
in the same action. LeBoy v. Shaw, 2 Duer, 626.

Persons who are severally liable on the same instrument, may
be sued together. Code, § 120. But the cases cited show that the
persons so sued must all of them be principal debtors, or at least,

must all be liable in the same capacity of principal, or surety, &c.
Where the parties are severally, or jointly and severally liable,

the plaintiff may include them all, or any of them separately, in

the same action, provided they are all parties to the same obligation

or instrument, and are all liable in the same right. Any or all of

the parties to a bill of exchange or promissory note, may be joined

as defendants. But this rule does not include a guarantor, as we
have just seen.

Joint debtors, actions against.'] When the liability of two or

more persons is joint, and not joint and several, they must, in

general, be joined as defendants. But it is not always possible to

serv(! process on all the parties in actions in justices' courts, since

some of them may be non-residents of the county, or there may
be some other reason why process cannot be served upon all of

them. The statute has, therefore, provided, "If process shall

have issued against two or more persons jointly indebted, and
shall have been personally served upon either of the defendants,

the defendant who may have been served with process shall

answer to the plaintiff; and the judgment in such case, if rendered

in favor of the plaintiff, shall be against all the defendants, in the

same manner as if all had been served with process ; but execu-

tion shall issue only in the manner hereinafter mentioned. Vol. I,

56, § 113. This statute requires that all the parties shall be

named in the process, and the whole proceedings are, in form,

against all the parties, although there may be but a part of them
served with process. As to process against joint debtors, see

atite, 60, 61, 77, 78.

Counties, totvns, and puMic officers, actions against.'] Actions

against counties must be brought against the board of supervisors.

3 R. S., 774, § 108, 5th ed. The board of supervisors must be

named as defendant; the individual supervisors should not be

named. Hill v. Board of Supervisors, Sec, 2 Kern., 52. Actions

against a town must be brought against the town by name, and

the process may be a summons, as in case of an action against a

Wait 11—36
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corporation. 3 E, S., 774, § 108, 5th ed. Actions against the

several town and county officers must be brought against them

individually, specifying in the process, pleadings and proceedings,

their name of office ; and such actions may be commenced in the

same manner as against individuals. 3 E. S., 794, § 109, 5th ed.

See maimer of describing names of office, ante 64, 65.

Change of parties, &c.] When an officer of a town, or of a school

district is sued, and,there is a change of officers by the expiration

of the term of office of one person, and the election of an other

to supply his place, such change will not affect a pending action.

A suit against the trustees of a school district to recover

teacher's wages does not abate, and is not discontinued by the

expiration of the defendant's term of office and the choice of

other persons to succeed them. Colegrove v. Breed, 2 Denio, 125.

The same rule is applicable to overseers of the poor. Manchester

v. Herrington, 6 Seld., 164. A substitution of the new oiiicers

may be made by consent of the parties. Colegrove v. Breed, 2

Denio, 125. Or the court may order a substitution. Code, § 121.

This section is applicable to justices' courts. Code, §§ 8 and 64,

sub. 15.

Misjoinder of defendants.] In actions upon contracts, the mis-

joinder of defendants may be made a ground of objection in

several ways

:

1. By way of answer in abatement of the action.

2. By motion for a nonsuit at the trial. Manahan v. Gibions,

19 Johns., 109 ; TiUits v. Percy, 24 Barb., 39, 42 ; Barker v. Cas-

sidy, 16 Barb., 177; Phalen v. Dingee, 4 E. D. Smith, 379."

3. If the defect appears on the face of the complaint by way
of demurrer.

4. If the objection is properly taken below and overruled, it is

a ground of appeal. Phalen v. Dingee, 4 B. D. Smith, 379; Tibbits

V. Percy, 24 Barb., 39, 42; Barker v. Cassidy, 16 Barb., 177;

Manahan v. Gibbons, 19 Johns., 109.

Nonjoinder of defendants.] In actions upon contract, the non-

joinder of a co-defendant must be objected to :

1. By way of answer in abatement; for unless the defect

appears on the face of the complaint, the objection must be taken

by way of answer in abatement, or it is waived. Williams v.

Allen, 7 Cow., 316; Gay y. Gary, 9 Oow., 44.

2. If the defect appears on the face of the complaint, and also

that the co-defendant is still Jiving and within the jurisdiction of

the court, a demurrer may be interposed. Burgess v. Abbott, 6

Hill, 135 ; State of Indiana v. Woram, 6 Hill, 33 ; Hosleyw Black,

1 Tiff., 438.

3 It is not a ground of nonsuit at the trial. Gay v. Cwry, 9

Cow., 44; Williams v. Allen, 7 Oow., 316."

The defendant knows, or ought to know, who should be joined

with him as co-defendants ; and if he does not plead their non-

joinder in abatement, he has no ground of complaint. If all

the defendants are liable severally, or jointly and severally, the

defendant sued has no ground of objection, since the plamtiff
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has a right to sue all or a portion of those liable. And it is only
in case of a joint liability, not a joint and several liability, that
affords ground of an answer in abatemeut.

Plaintiffs in actions for tvrongs.'] The general rule is, that
the action must be brought by the person who is injured by the
wrongful or unlawful acts. The cases which determine what
injuries are actionable are very numerous; and the cases are
extremely diversified, since they relate to injuries to real estate,

to personal property, and to the rights of persons.

Action iy assignee.'] There is a numerous class of cases in which
it is held that a cause of action for a tort or wrong is assignable.

And in those cases in which such an assignment may be made,
the action must be brought in the name of the assignee. The
instances in which such an assignment may or may not be made,
have been discussed in its appropriate place. Vol. I, 94 to 97.

Actions iy executors or administrators.'] In case of the death
of a person in whose favor a cause of action exists, the action

. toay generally be brought by his executor or administrator. 3 E.
S., 746, "^ 1, 5th ed. If one of several persons interested dies,

the action should be brought in the name of the survivor. ,

Husiand and wife.] If an injury is done to property which
belongs to husband and wife jointly, an action may be brought in

their joint names.
If the property injured belongs to the husband alone, the

action must be brought in his name alone. So, if the injury is

done to the separate property of the wife, the action must now
be brought in her name alone. Vol I, 657 to 661.

Partners, actions iy.] A cause of action which exists in favor

of a firm for a wrong, must be brought in the name of all the

partners.

Corporations, actions, ly.] Corporations must sue in their corpo-

rate name for any wrongful act which gives them a right of

action.

Joint stock companies or associations.] Actions in favor of joint

stock companies or associations, whicli consist of seven or more
shareholders or associates, may sue in the name of their president

or treasurer, for the time being. Vol. I, 292.

Town and county officers.] Actions may be brought by town,

and county officers, in their own names, with the addition of

their name of office, for any injury to the property or right

of such officers, or of the bodies represented by them. Vol. I,

260, 267.

Infants, actions iy.] An action by an infant for a wrong must
be brought in his name in the same manner as in an action upon

contract. See ante, 273.

Lunatics, actions iy.] Actions for wrongs to the property of

lunatics must be brought in their own names, notwithstanding

they may have a committee. Lane v. Schermerhorn, 1 Hill, 97

;

Pei^ie v. Shoemalcer, 24 Wend., 85; McKillip v. McKillip, 8

Barb., 552.
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Ill actious oil contract, there are cases in which the action may
be brought in the name of the committee of such lunatic. See

ante, 273.

Actions by the committee are limited strictly to the cases

mentioned in the statute, viz., on contracts. McKillip v. McEilKp,

8 Barb., 552.

Tenants in common, and joint tenants.'] In actions brought by

tenants in common, or by joint tenants, for injuries to their real

or personal property, the action ought to be brought by all the

parties in interest. Code, §§. 117, 119; EiceY. Hollenlecic, 19 Barb.,

664, and cases cited.

Penalties, actions for.'] Whenever any statute gives a penalty

to any person,, or class of persons, the action may be brought in

the name of the person to whom such penalty is given. Actions

brought for the recovery of a penalty for a violation of the excise

law ought to be brought in the name of the " Board of commis-
sioners, &c.," and not in the name of the individual commissioners.

Fomroy v. 8perry, 16 How. Pr., 211 ; Board of Com. of JExdse

of Saratoga Oo. v. Doherty, 16 How. Pr., 46.

The correct practice is, to bring the action precisely as the

statute authorizes it. If an action is given to individuals, then

they must sue, or if it is given to a board by name as in the

case cited, then sue in the name of such board. As to action

for penalties see Vol. I, 754 to 762.

Misjoinder of plaintiffs in actions for torts.] If too many
persons are joined as plaintiffs in an action for a wrong, the law

provides that the objection may be taken as follows

:

1. By answer in abatement. TValrod v. Bennett, 6 Barb., 144.

2. By motion for a nonsuit at the trial. Aclcley v. Tarlox, 29

Barb., 512 ; Gould v. Glass, 19 Barb., 179.

3. By demurrer, if the defect appears on the face of the com-

plaint.

4. By way of appeal, if the objection was properly taken in

the court below, and overruled. Acldey v. Tariox, 29 Barb., 512;

Gould V. Glass, 19 Barb., 179.

Nonjoinder of "plaintiffs in actions for torts.] TIi? r.onjoinder

of proper parties as plaintiffs in actions for torts may be objected

to

:

1. By answer in abatement.
2. By motion for nonsuit at the trial. Bice v. Rollen'beclc, 19

Barb., 664.

3. By way of appeal, if the objection was properly taken in

the court below, and overruled. Mice v. Hollenieclc, 19 Barb., 664.

But see Trijjp v. Biley, 15 Barb., 334, which holds that the non-

joinder must be set up in the answer by way of abatement, or it

is waived.
It does not appear from the report of the last case, that a

motion for a nonsuit was made in the court below.
Defendants in actions for torts.] The general rule is, that the

person committing the injury, either by himself or his agent, is
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to be made defendant, the principal being in all cases liable for

the fraudulent or tortious acts of bi« agent or servant, if com-
mitted while in the course of his employ, but not for injuries will-

fully committed. Harlow v. Humiston, 6 Cow., 189; McSahillY.
Ki]^, 2 E. D. Smith, 413; Wolfe v. Mersereau, 4 Duer, 473;
Wriglit V. Wilcox, 19 Wend., 343-; Hibbard v. N. Y. and E. JR. It.,

1 E. P. Smith, 455; Vol. I, 249, 276 ; Phelps v. Wait, 3 Till'., 78?

Infants, lunatics.'] All natural persons are liable for their torts,

and this rule includes infants. Gonldin v. Thompson, 29 Barb., 218

;

Fish V. Ferris, 5 Duer, 49; Campbell v. Stakes, 2 Weud. 137.

So lunatics are liable in a civil action for any tort which they
may commit, although they may not be punishable criminally,

since the guilty intent would be wanting to constitute a crime,

while the intent is not material in making out a cause of action

for a tort ; but the intent might be material as to the amount of

damages. Krom v. Schoonmaker, 3 Barb., 649.

Married women.'] A married woman is liable to be sued for her
wrongful and unlawful acts, but her husband must be joined
with her as a defendant, whether the tort was committed before or

during marriage. Marsh v. Potter, 30 Barb., 506; Matthews v.

Fiestel, 2 E. D. Smith, 90.

Prior authority, or subsequent ratification of tort.] An action lies

against any person who was a party to a tort, or a conversion of

property, or who assisted in it or^ directed it to be done, or who
subsequently assented to and ratified it, whether the assent was
given before or after the wrong was done. But an infant, a
married woman or a lunatic would uot be made liable by a sub-

sequent ratification of the act. And in all cases, the ratification

must be made with full knowledge of the facts. Fox v. Jackson,

8 Barb., 355; Pratt v. Potter, 21 Barb., 589.

Executors and administrators.] If the person who committed the

wrongful act dies, and the cause of action survives, that will not

authorize an action against his executor or administrator in a

justice's court, because a justice has no jurisdiction over such au
action. Code, § 54, sub. 5.

Corporations.] Corporations are liable for negligence, when an
injury results to an other in consequence. The Rector, &c., v.

Buckhart, 3 Hill, 193; Townsend v. Susquehanna T. B., 6 Johns.,

90. So, they are liable for a wrongful conversion of personal

property. Beach v. Fulton Bank, 7 Cow., 485. Or for the wrong-
ful acts of their officers or agents or servants when they are

engaged in the ordinary course of the business of the corporation.

Richmond Twrnp. Co. v. Vdnderbilt, 1 Hill, 480; VanderUltY.

Richmond Tump. Co., 2 Oomst., 479; Mayor of New York v.

Baily, 2 Denio, 433. But a corporation is not liable for a willful

trespass committed by an agent or servant. lb. An action lies

against a corporation for malfeasance in building a dam across a

stream. Ma/yor of New York v. Baily, 2 Denio, 433; Y.ol. I,

249, 276.
(a) Note 567.
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Penalties.] In actions for penalties, those persons must be

named as defendants who are liable to be sued therefor. Where
a statute imposes a penalty or forfeiture for an act injurious to

the rights of an other, which is given to the party aggrieved, it

is in the nature of a satisfaction for the wrong done, and though

the words of the statute render every man offending liable, only

one penalty can be recovered, and all who join in the act may be

sued together. Palmer v. Conly, 4 Denio, 374; S. C, 2 Oomst.,

182. And this rule applies to actions for penalties for a violation

of the excise law. Hall v. MeKechnie, 22 Barb., 244; IngersoU v,

Slcinner, 1 Denio, 540; see Vol. I, 754-762.

Cannot he hotli plaintiff and defendant.'] l^o one can be both

plaintiff" and defendant in an action. A trustee of a religious

society cannot be sued by his co-trustees, as a trespasser, in

respect to the property of the society, until he has been divested

of his character and authority as trustee. His possession is the

possession of his co-trustees, and his right is equal to that of the

others. Trustees of Metli. P!p. Church v. Stetvart, 27 Barb., 553.

Joinder of defendants.] In an action for a tort unconnected with

contract, where the wrong is done by several individuals, the plain-

tiff" has an election to sue them all jointly, or to sue one or more of

them separately. Livingston v. Bishop, 1 Johns., 290 ; Bose v. Oliver,

2 Johns., 365; Marsh v. Berry, 7 Cow., 344; Osterhout v. Roberts,

8 Cow., 43.'' But if an action is brought against one of the

trespassers, and a judgment is recovered against him, which is

paid, such payment will bar an action against any of the other

defendants. Dexter v. Broat, 16 Barb., 337; Osterhout y. Bolerts,

8 Oow., 43. But until the plaintiff elects to collect a judgment,

or until the amount of one of them is tendered to him, he may
sue each defendant separately, and then elect which he will

collect. He may collect the costs in each case, but he cannot

have but one satisfaction. Livingston v. Bishop, 1 Johns., 290;

Osterhout Y. Bo'berts, 8 Oow., 43.

Misjoinder and nonjoinder of defendants.] The general rule is,

that the plaintiffs may sue any or all the wrongdoers, at his elec-

tion ; and, as a consequence, the question of misjoinder or

nonjoinder of defendants cannot be properly made in actions for

torts unconnected with contract. If less than all the defendants

are sued, the plaintiff may recover the full damages of those sued

;

and, if too many are sued, the plaintiff may recover against those

who are liable, and judgment be rendered in favor of those not

liable. Bominiclc v. PJaclier, 3 Barb., 18 ; Fox v. Jackson, 8 Barb.,

.355; Montfort v. Hughes, 3 E. D. Smith, 591; Mcintosh v.

Ensign, 1 Tiff., 169.

There is one class of cases in which it may be said that the

damage was done by several, and yet they cannot be joined as

defendants. Where cows, belonging to several owners, are fonnd

in the garden of an individual, committing a trespass, each owner
is liable for the damage done by his own cow, and no more.

Partenheimer v. Tan Order, 20 Barb., 479. So if several dogs do

mischief by worrying sheep, a joint action will not lie against all

, (a) Note 568.
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the owners. Van Steenburgh v. ToUas, 17 Wend., 562; Auchmuty
V. Ham, 1 Denio, 495 ; Vol. I, 850.

CHAPTER XV.
JOINDBE OP CAUSES OF ACTION.

The question who are proper parties to an action has just been
discussed. But, there is also an other question which immediately
arises ; because one person may have a right of action against
an other for several different causes. The defendant may owe
the plaintiff on contract, and he may also be liable for some
wrongful act to personal or real property. In such cases, it

becomes important to determine what causes of action may be
joined ; and also what causes of action must be joined together
in the same action.

The Code, '^ 140 and § 69, has abolished all forms of actions.
And this rule applies to justices' courts. Code, § 64, sub. 15, and
Code, § 69.

As the law now stands the form of the action will not be any
test to determine whether several different causes of action may
be joined in the same action. But, although the forms of actions
are abrogated, there are certain principles which relate to the
joinder of causes of action which remain unimpaired. And the
same rules which governed this question before the Code, are as
applicable to justices' courts now, as they were before that act
was passed.

In the higher courts, the Code has blended legal and equitable
jurisdictions ; and, as a consequence, other changes in the law
became necessary; though it is not necessary to notice them in this

work. But, in justices' courts the jurisdiction remains pretty

,

much as it was before the Code, unless we except an extension
of such jurisdiction as to amount, and in relation to actions of
replevin, or the recovery of personal property.
The reason of the rule as to the joinder of causes of action in

justices' courts remains the same as it has been for a long time

;

and there is no express change made by the Code in that respect;

it is, therefore, safe to adopt the same rules which have long
been established in relation to these courts.

Splitting single causes ofaction.'] The law does not encourage, nor
does it tolerate a plaintiff in making the defendant any unneces-
sary expense and trouble by splitting a cause of action, and bring-

ing separate suits on each part of it." And, therefore, when a
plaintiff has a single cause of action arising upon contract, although
there may be many items of it, he must join them all in the same
action ; and, if he sues and recovers for a portion of the items, he
will be precluded from bringing an action and recovering for the

residue. Bendernagle v. Cocks, 19 Wend., 207 ; Coggins v. Bul-

winkle, 1 E. D. Smith, 434 ; Gurnsey v. Carver, 8. Wend., 492

;

Smith V. Jones, 15 Johns., 229 ; Phillips v. Bericlc, 16 Johns., 136.

But the cause of action must arise out of a single contract or trante-

action, for, where two bills of goods were sold to the defendant,
(a) Note 569.
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at diflfereut times, aud a credit of six mouths was given on one

bill, and none as to the other, it was held that the causes of action

were separate and distinct, and that a recovery upon the bill

first sold, was no bar to an action upon the second. Staples v

Goodrlcli, 21 Barb., 317.

Where there are several items of account for goods sold or

work jjerformed at different times, there must be either an express

contract, or the circumstances must be such as to raise an implied

contract embracing all the items, to make them a single or entire

demand. Secor v. 8turgis, 2 E. P. Smith, 548, 554, 555, 558.

This last case was decided by the court of appeals, and it is an
elaborate exposition of the correct rule.

The same rule applies to actions for torts. And whenever a

right of action exists for taking or injuring several articles of

personal property, if they were all taken at the same time, or

by a single wrongful act, the articles must all be sued for in a

single action ; and if an action is brought to recover for taking

a portion of such articles, and the plaintiff recovers judgment,
he will be barred from maintaining an other action for the residue

of them. Farrington v. Payne, 15 Johns., 432.

But where a plaintiff sued for the recovery of the value of

several articles, and it appeared on the trial that but a portion

of the articles had been converted at the time when the suit was
commenced, it was held, that the plaintiff' might strike out of

his complaint the cause of action for the articles which were not

converted, and that this was not splitting up a single cause of

action, so as to bar a right to the residue of the property. Doty
V. Brown, 4 Oomst, 71, Vol. I, 953.

So where a plaintiff has a right of action against two on a

joint demand as partners, if he sues one and recovers a judgment
against him, that will be a bar to an action against the other

joint debtors. Olmstead v. Webster, 4 Seld., 413; Robertson v.

Smith, 18 Johns., 459 ; Benson v. Paine, 9 Abb., 28.

If one or more of the debtors cannot be served with process

because of their absence beyond the jurisdiction of the court

the plaintiff may insert the names of all the debtors as defend-

ants, and then proceed against all of them, even although but a

portion of them were served with process. Ante, 61, 77, Vol. I,

56, §§ 113, 114.

Several causes of action on contract^ If a plaintiff has several

causes of action against the defendant, and they all arise upon
contract, they may all be joined in the same action. And this

is the rule, although some of the causes of action arise upon

sealed agreements, and some of them upon unsealed ones, and

whether the liability is founded upon express or upon implied

promises. And a cause of action for goods sold, services rendered,

tScc, may be joined with a right of action upon a bond or other

sealed instrument.
^veral promissory notes may be sued on in the same com-

plaint, Dorman v. Kellam, 14 How., 184. And, an action upon
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a justice's judgment in those cases in which it may be sueil, may
be joined with causes of action upon accounts, promissory notes,
bills of exchange, or other demands of that nature, or with sealed
contracts. Under the old forms of actions and pleadings, an
action would not. lie to recover upon an account, or a promissory
note, if it was joined with a right of action upon a bond, or a
judgment, because one of them ought to be sued in assumpsit,
and the other in debt or covenant. But those forms having
been abolished there can be no objection to their joinder in the
same action, because the same kind of answer, judgment and
execution would be appropriate in each case. Any causes of
action which exist under the provisions of subdivisions 1, 4, 5, 6,

7, of § 53 of the Code may be joined in -the same action.
Trespasses may ie joined.'] The plaintiff may join in the same

complaint as many causes of action as he may have against the
defendant, for trespasses committed by him, whether the trespass
was to real or to personal property, or to both of them. This
rule will include actions for the conversion of personal i)roperty.

See Code, <^ 53, sub. 2.

Penalties.'] Several penalties may be joined in the same action,

when they all exist in favor of the same plaintiff, and against the
same defendant. Code, '5' 53, sub. 3, and see ante, 286.

Contracts and torts cannot le joined.] Actions which arise upon
contract cannot be joined with those which are founded upon
torts or wrongs. An action for wrongfully killing cattle, cannot
be joined with a cause of action arising upon a contract to carry
the same cattle to a distant place, and an omission to do so,

because they were killed by the way. Colwell v. N. Y. & Erie
B. E., 9 How. Pr., 311.

A claim for the unlawful conversion of goods, being founded
upon tort, and one for money had and received, being upon con-
tract, cannot be joined in the same action.^ Cohi v. Bows, 9
Barb., 230. This case was reversed, 6 Seld., 335, but not upon
this point. A cause of action in tort, cannot be united with one
on implied contract. Hunter v. Powell, 15 How. Pr., 221 ; Hall v.

Fisher, 20 Barb., 442 ; Martin v. Mayor of BrooMyn, 1 Hill,

545.

A count in a complaint for a breach of warranty in the sale of
a horse, cannot be joined with a count in fraud and deceit in

wrongfully concealing the defects of the same horse. Siveet v.

Ingerson, 12 How. Pr., 331. A complaint against a bailee of a
horse cannot contain a count upon an implied contract to return

him to the bailor, and also a count for a wrongful conversion of

him by driving him to death. Hoive v. CooTt, 21 Wend., 29.

Causes of action must Je in same right.] In joining causes of

action, they must all belong to the plaintiff in the same right.

And, therefore, a plaintiff cannot include in the same action,

claims in his individual right, and as administrator of an other.

Lucas V. N. T. Central B. B., 21 Barb., 245.

The causes of action must not only belong to the plaintiffs in

Wait 11—37
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the same right but they must all be interested in the entire causes

of action. Ante, 275 ; Bunderdale v. Grrymies, 16 How. Pr., 195.

Action must affect all the defendants in the same right.'] It is not

suiEcient that the plaintiff has a cause of action against all of the

defendants. He must have a cause of action against them all in

such a manner that they may be joined in the same action.

A constable and his sureties may be joined in the same action,

when it is founded upon the neglect of the constable to return a

justice's execution within the time required by law. or for keep-

ing moneys collected, &c. Moore v. Smith, 10 How. Pr., 361

;

Sloan V. Case, 10 Wend., 370. But where one count in the com-
plaint states a cause of action against a jjart of the defendants,

and an other count states a cause of action against them all, it is

a misjoinder of causes of action. Wells v. Jewett, 11 How. Pr., 242.

Where one of the causes of action aga,inst the defendant is

against him individually, and an other as trustee, &c., they can-

not be joined. Alger v. Scoville, 6 How. Pr., 131; S. C, 1 Code
Eep. N". S., 303. So, where the complaint demands judgment
against one defendant individually, and against the other as a

trustee, &c., they cannot be joined. li.

A cause of action against one defendant as principal, cannot be

joined with a cause of action against an other defendant as surety

of such contract. Breivster v. Silence, '4 Seld., 207, 215 ; Plialen v.

Dingee, 4 E. D. Smith, 379, where several of the cases are collected,

and see ante, 280, Parties to action. Several causes of action

can be properly united in the complaint, in those cases only in

which each cause of action affects all of the defendants. It is not

enough that some of the defendants are affected by all of them.

Lexington, Sec, B. JR. v. Goodman, 15 How. Pr., 85. It is not

necessary, however, that the several causes of action should affect

each of the defendants equally, it is sufficient that each cause of

action affects each defendant in some degree. Yermeule v. Beck,

15 How. Pr., 333; Beal v. Finch, 1 Kern., 128; O'Shea v. Kirym,
8 Abb., 70; 8. C, 4 Bosw., 120.

Misjoinder of causes of action, how corrected.'] If several causes

of action are improperly joined in the complaint, the defendant's

remedy is by demurrer for such misjoinder. The law has always

permitted this to be done in justices' courts, as well as in courts

of record, and that rule is not changed by the Code. Howe v. Cooli,

21 Wend., 29; Lucas v. N. Y. C. B. B., 21 Barb., 245; Hall v.

Fisher, 20 Barb., 442.

Airpeal does not lie^ If the defenda,nt omits to demur to a com-

plaint for a misjoiuder of causes of action, the objection will be

waived. And if the plaintiff proves a cause of action under either

of the counts in his complaint, he will be entitled to recover, and

the judgment will not be reversed for such misjoinder of causes

of action. Willard v. Bridge, 4 Barb., 361 ; Dunham v. Simmons,

3 Hill, 609 ; Whiting v. Crim, 1 Hill, 61 ; Lovett v. Pell, 22 Wend.,

369. If the defendant demurs to the complaint for misjoinder of

causes of action, the plaintiff can amend by striking out oiio
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cause of action, if lie thinks the demurrer well taken. And so,

if the justice decides that several causes of action are imi)roperly
joined, he must order the complaint to be amended in that respect.

Code, i 64, sub. 7.

Election as to kind of action.] Under the old practice, where
there were seveial different forms of action, it was frequently a
matter of some consequence, what form of action was adopted.

Bnt since the Code, there are but few cases in which any election

can be made, because forms of action are abolished. Before the

Code, if property was unlawfully taken or wrongfully converted,

the owner might waive the tort and sue in assumpsit for the value.

Putnam v. Wise, 1 Hill, 235, 240, note a; Cummings v. Yorce, 3

Hill, 282; BerlyY. Taylor, 5 Hill, 577, 584, note a; Osborn v.

Bell, 5 Denio, 370 ; McKnight v. Diinlo]), 4 Barb., 36. And it has
been held that the rules are the same since the Code. Hinds v.

Tweddle, 7 How. Pr., 278, 281 ; Doughty v. Crozier, 9 Abb., 411.

But if the plaintiff has an election to waive the tort, and sue for

the value of the goods as though they were sold on contract, it is

important to remember that by adopting that method, the defend-

ant may introduce a set-off, which he could not do if sued in tort.

And again, the plaintiff will also waive the right to arrest the

defendant or to imprison him on the execution, if he elects to

waive the tort. But, unless the defendant has actually sold the

goods, the tort cannot be waived so as to sue for the goods sold,

or for money had and received. McKnight v. Dimlop, 4 Barb., 36,

42; Putnam v. Wise, 1 Hill, 240, note a.

But there is one kind of remedy which may frequently be
desirable. If an individual sells goods to an irresponsible per
son, who obtains the possession by a fraudulent statement, or if

he by any means obtains possession of them fraudulently, it will

be important to obtain the goods themselves. So, in other cases

in which one person has personal property of an other, and he
refuses to deliver it to the owner, an action of replevin is then
preferable, as the identical property will then be recovered. Yol.
I, 504 to 509.

And again, there is one class of cases in which replevin is the

only safe remedy to be adopted. If an oflScer should levy an
execution upon exempt property, the injured party should re-

plevin the articles taken, and he will then secure the property

itself with all the advantages which will arise from its use. But
if, in such a case, the owner of the property should sue for the

value of the property, and for the unlawful act of taking it, he
might recover a judgment for the value of the property, and for

damages for taking it; but the judgment so recovered would not

be exempt property, but would be liable to be applied on the

verj judgment under which it was taken on the execution. Mai-
lory V. Norton, 21 Barb., 424.
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CHAPTER XVI.
GENERAL BULKS OP PLEADING.

SECTION I.

GENERAL PRINCIPLES.

All forms of actions, and all forms of pleadings have been

abrogated by the Code, §§ 69, 140, 64, sub. 15. The abolition of

these forms was a necessity, when the principles of the Code
became rules of law. The plain intention and spirit of the

Code is, that every party, whether plaintiff or defendant, shall

state fully and truly all the facts which constitute the cause of

action, or the ground of defense. The old system permitted the

litigation of causes under general pleadings, of which there were
numerous forms, which were adapted to corresponding forms of

action.

But the Code has introduced a system of special pleading

which requires a statement of the particular facts of each case.

It must not be understood, however, that the abrogation of the

forms of actions, or of pleadings, has also abrogated the princi-

ples of actions, or of pleadings.

If the facts, in a given case, would not constitute a cause of

action before the Code, they will not constitute a cause of action

now. Oropsey v. Sweeney, 27 Barb., 310.

The changes which the Code has made relate exclusively to

the manner of stating the facts which constitute the cause of

action, or the ground of defense, and to the proper parties to au

action. It has no reference whatever to the rules of law by which

it is determined, whether a particular state of facts is sufficieat

to constitute a cause of action or a ground of defense.

The law, in that respect, remains iinchanged by the Code,

irnless it relates to the statute of limitations, or the assignment
of demands, &c. The fundamental principles of pleading have
not been abrogated ; and the rules which were observed under

the old law, are mainly the same as those now in use ; or, in other

words, it was the intention of the legislature to preserve all of

the old rules that were applicable to the new system. Knowles v.

Gee, 8 Barb., 300.
^

At the time of the enactment of the Code, the rules of plead-

ings provided by it were the same in all courts. But since that

time the law has been changed in that respect;; and, as the Code
now stands, sections 140 to 177, both inclusive, apply to courts

of record, while section 64 applies to justices' courts.

But, it does not follow, as of course, that these principles do

not apply to a justice's court, merely because the Code does not

so apply them. The principles which the Code has adopted are,

many of them, nothing more than the common law rules of

pleading, and they were always as applicable to a justice's conrt

as to a court of record. And those common law principles which

have not been abrogated, are as applicable now to a justice's
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court as they ever were, unless in those cases in wliicli the Code
expressly changes the rule. But there is more than this to be
observed.

The statute which confers jurisdiction upon justices' courts,

expressly provides that these courts shall be vested with all the

necessary powers which are possessed by courts of record in this

state. Vol. I, 37, § 1. This section is clearly broad enough, both
in language and spirit, to confer authority upon justices' courts,

to control all matters of pleadings which are proper to be observed
in these courts.

If the complaint shows on its face that there is a misjoinder,

or a nonjoinder of parties, or that several causes of action have
been improperly joined, a demurrer will lie to correct the error.

So, if the complaint or answer does not state facts sufficient to

constitute a cause of action or defense ; or if the pleadings are

not sufficiently explicit, a demurrer may be interposed. Code,
§ 64, sub. 6.

Form of pleadings.] Pleadings are not required to be in any
particular form, but must be such as to enable a person of com-
mon understanding to know what is intended. Code, "^ 64, sub. 5.

They may be oral, or in writing, except in certain specified cases

in which the law requires them to be in writing, as when the

defendant pleads title to lands. Code, § 64, sub. 2 ; Code, § 55.

If the i)leadings are oral, the justice is required to enter the

substance of them in his docket. Code, § 64, sub. 2. The term
substance must be understood to embrace all the material allega-

tions which the party makes, and which are essential to constitute

a cause of action or defense.

The justice is not bound to enter in his docket any allegations

but those which are made by the parties. And if the complaint

or answer is defective, because it does not state sufficient facts,

the opposite party may demur to the pleading. The defendant

may demur to the complaint before he puts in his answer. And,
the plaintiff" may demur to the answer after it is put in.

The practical effect of the rules prescribed by the Code, is to

cause the pleadings to be in writing, because if the party does

not furnish written pleadings, the justice must reduce the material

allegations to writing, and enter them in his docket. When
the parties furnish written pleadings, the justice is required to

file them and make an entry in his docket referring to them.

Code, § 64, sub. 2.

In common practice, the allegations are very carelessly made,

and there are very few complaints or answers which contain facts

sufficient to constitute either a cause of action or a ground of

defense. Parties have a right to litigate their causes in that way
if they choose, but it will be found to be for the interest of both

parties, if they each require the other to state fully and clearly all

the material facts upon which they rely. There will then be less

need of making amendments, and there will not be so many
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disputes as to the questions which are in issue for trial. See

ante, 259, 260.

Must be pleadings and issue.] The statute imperatively requires

that there shall be pleadings in the action. And at the time of

the first appearance of the parties, either to join issue voluntarily,

or upon the return of process, the parties must join issue before

an adjournment is had, except in those cases in which the defend-

ant shall neglect or refuse to plead. Vol. I, 44, § 46 ; Fanning v.

Troivbridge, 5 Hill, 428; and see Thompson v. Sayre, 1 Denio, 175.

If the defendant does not appear, or if he does appear, but

neglects or refuses to answer to the complaint, there will, of course,

be no issue joined. But the plaintiff must put in his complaint,

and it ought to show on its face a good cause of action, especially

in those cases in which the defendant does not appear so as to

waive any defects, either expressly or by implication.

Where a return from the marine court certified that the defend-

ant did not appear in the cause, that no pleadings were put in,

and that the justice received a statement of facts from the

attorneys of the respective parties, whereon he rendered judgment,
without examining any witnesses ; it was held that the judg-

ment could not be sustained. Heidenheimer v. Lyon, 3 E. D.

Smith, 54.

Facts are to he stated.] JSTo question seems to have perplexed

the courts more than to determine wliat are the facts which are

to be alleged. It is difficult to frame an exact definition which

shall include every case, or to reduce to practice any of the

numerous rules which have been stated.

The principle is this, each party must allege some acts or

things which the other has done or omitted to do, in consequence
of which there is a cause of action on the one hand, or a ground
of defense on the other. This rule excludes the allegation of

those facts or matters of evidence which go to prove that the

other party has done, or omitted to do the alleged acts or

things, and it also excludes any allegation of the legal conclusiou

which follows or results from the doing or the omission of the acts

or things alleged in the pleadings to have been done or omitted.

Suppose that an action is brought to recover the value of goods

sold ; the complaint will allege that at a certain named time aiid

place the plaintiflF sold and delivered certain specified goods to the

defendant at his request, that they were of a specified value, and

that they are not paid for, those would be the facts, which, if

admitted to be true, would be the plaintiff's cause of action.

He ought not to allege that on a certain day, at a specified place,

the defendant admitted that he had purchased such goods

;

because that would be mere evidence of the allegation in the com-
plaint that the goods were sold, &c. So, on the other hand, the

plaintiff ought not to allege that the defendant is liable to pay for

the goods sold and delivered ; because that is a mere conclusion

of law upon the facts alleged, if they are admitted or proved to

be true."
(a) Note 570.
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It may be said that the admission of the party is a fact, and the
remark is true ; but it is also a fact which is mere evidence of the
truth of the facts or allegations which the law requires to be
stated.

It maybe said, too, that the liability of the defendant is a fact;
but that fact is a conclusion of law which the cotii't is to draw from
the facts which are properly alleged in the pleadings, and estab-

lished as true. See also the very appropriate remarks of Duek,
J., in Mann v. Morewood, 5 Sandf., 566, and in Laivrence v.

Wright, 2 Duer, 674, 675, and of Jewbtt, J., iu Allen v. Patterson,

3 Seld., 478.

An other illustration may not be inappropriate. It is a prin-

ciple of law, that when one person unlawfully converts, to his own
use, the property of an other, the wrongdoer is liable to respond
in damages for his acts.

A complaint for such a cause of action ought not to state

this principle of law ; but it ought to allege that the defendant,

at a specified time and place, wrongfully and unlawfully took and
converted to his own use certain property belonging to the plain-

tiff. No allegation of evidence of the trnth of these facts ought
to be made, such as the admissions of the defendant, or that a
certain named witness will swear to the truth of these allegations.

The rule is this, the complaint ought to contain allegations

which logically and legally show that the defendant is liable

to an action ; or that the plaintiff is entitled to the relief

demanded.
So an answer, if it is not a mere denial, ought to contain sxich

allegations as show a defense, if admitted to be true. There
need not be any confusion on account of the rule introduced by
the Code which requires the facts to be alleged ; because the

truth is, the whole system of pleadings is a mere method of

making allegations, though those allegations relate to facts.

State enough to show cause of action or ground of defense.'] The
rule which requires the pleadings to state the facts constituting

the cause of action or the ground of defense, means that all the

material facts which are requisite for that purpose must be stated.

Every fact which either party is required to prove at the trial

must be alleged. Allen v. Patterson, 3 Seld., 478, per Jewett, J.

This rule however may be waived by the parties, and if neither

party demurs to the pleadings of the other, the most informal

and insufScient pleadings will answer. And if no demurrer is

interposed the pleadings will be held sufficient to permit evidence

to be given in support of any cause of action or defense which

may have been intended to be pleaded, although that may have

been very objectionably done.^ Gatlin v. Ounter, 1 Kern., 368 ;

White V. Spenc&r, 4 Kern., 247, at page 251, Denio, Oh. J., said :

" If the court can plainly see, as in this case, what the matter

attempted to be pleaded is, the issue is not immaterial, though it

maybe defectively stated. Mayor, &c. of N. Y. v. Mason, 1 Abb.,

345 ; Hall v. McEechnie, 22 Barb., 244, 245.

(a) Ayerr. O'FarreU, 10 Bosw., 143; Post, 615.
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Questions of fact.'] There are many allegations in pleadings

which may be said to involve questions of fact ; by which is to

be understood, that certain allegations in the pleadings are mere
conclusions from evidence.

Indeed a great portion of the allegations in any pleading is

but the expression, in a logical and legal form, of the conclusions

or deductions of facts which are drawn from other facts, or in

other words, from the evidence which proves their existence.

When a complaint alleges that goods were sold to the defendant,

the allegation of a sale is a mere conclusion of fact deduced from

the evidence of the circumstances or transaction which consti-

tutes a legal sale.

The intention with which an act was done is sometimes mate-
rial, as that fact will sometimes form an important element in

constituting a cause of action, or in the measure of damages.
Ives V. Humplwey, 1 E. D. Smith, 197. An allegation of the

unlawful conversion of personal property is a question of fact.

Ooi^ell V. Hill, 2 Seld., 381. So is the question whether a person

assented to a specified transaction, Kemeys v. Richards, 11 Barb.,

312 ; whether a fraud has been committed, Erwin v. Yoorhees,

26 Barb, 127 ; so as to the actual possession of land. Parsons v.

Brown, 15 Barb., 590 ; that the plaintiff became the owner of

certain property or choses in action, by purchase. Prindle v.

Garutliers, 1 E. P. Smith, 425. And it may be stated, as a gene-

ral rule, that every fact which is put in issue by the pleadings, and

is to be determined by the court or a jury upon the evidence

adduced, is a question of fact. There are also questions which are

said to be mixed questions of law and of fact, which must be

deteamined by the court or by a jury under the instructions of

the court as to the law ; or in a justice's court by the jury who
are judges of both the law and the facts.

Questions of law.'] A question of law arises when the law is to

be determined upon undisputed facts. For, until the facts are

determined, no question of law can arise upon them ; although it

has been incorrectly said that there may be mixed questions of

law and fact, in which the law is declared conditionally, and it is

to be applied in accordance with the findings of facts. As a

general rule, conclusions of law are not to be alleged in the

pleadings. An allegation that a party released a claim without

stating that it was a written sealed instrument, &c., is alleging

a conclusion of law. Hatch v. Peet, 23 Barb., 575.

A statement in a complaint that by means of a contract whicl)

is set forth, it became the duty of the defendant to perform

certain acts, is not suflScient unless the facts necessary to show

the duty are stated; City of Buffalo v. Holloioay, 3 Seld., 493,

498. So, an allegation that the defendant has failed to fulfill

his obligations by virtue of an agreement which is set out, with-

out alleging any facts which show a breach of it, is an allegation

of a conclusion of law and defective. Tan Schawk v. 'Winne, 16

Barb., 90, 95. But there is a class of cases in which a conclusior
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of law may be alleged in connection with other facts constitut-
ing a cause of action.

In an action for the conversion of personal property by the
defendant, it is proper to allege the facts which show a conver-
sion of it, and then to allege that the acts of conversion were
wrongfully or unlatvfully done. The law intends that every act
done is lawful and innocent, unless it afBrmatively appears that
it was not so; and, therefore, the complaint would not show an
unlawful or wrongful conversion if this allegation were omitted.
Walter v. Loclcwood, 23 Barb., 228, 233; Ensign v. Sherman, 14
How. Pr., 439; Decker v. Mathews, 2 Kern., 313; Hunter v.

Hudson Biver, &c., Co., 20 Barb., 493; Sheldon, &c. v. Hoy, 11
How. Pr., 12, 16. So, in actions to recover damages for a fraud,
the complaint ought to state the facts which constitute the cause
of action, and then allege that the acts were fraudulently done,
or the representations fraudulently made. So, in actions for neg-
ligence, the complaint ought to allege that the acts stated were
neghgently done, &c. Broivn v. Harmon, 21 Barb., 511. So, in

an action of replevin to recover the possession of personal pro-
perty, the complaint may allege that the defendant unjustly
detains tlie property, &c. Childs v. Hart, 7 Barb., 370.

This brief form of alleging a wrongful conversion of chattels,

or of fraud, or of negligence, or of unjust detention of property,

&c., is permitted as a matter of conveuience, when the complaint
sets out all the necessary facts to show a conversion, a fraud,

negligence and the like, and when this allegation is made merely
to show that the acts alleged were wrongful or unlawful. But a
party is always at liberty to allege such facts as will show that
the act is wrongful, fraudulent and the like, without making such
allegation, if that is deemed advisable. If, on all the facts

alleged, it can be declared as a matter of law, that a wrongful
conversion is shown, no such allegation will be necessary, since

it would be merely alleging a conclusion of law, which suffi-

ciently appears from the facts stated. And, in all cases, if the

complaint shows an imlawful conversion, &c., the allegation of
a wrongful conversion would at most be mere surplusage.

Questions of law and fact.^ There are questions which are said

to be mixed questions of law and fact. Strictly speaking, there

cannot be such a question, because there cannot be a question of

law raised until the facts are settled, and when the facts are

settled, there can be nothing left but questions of law.

The phrase, mixed questions of law and fact, originated in the

practice which is adopted in courts of record. There are fre-

quently questions to be decided in which no rule of law can be
laid down except conditionally. The jury are instructed that if

they find a given state of facts, then the law to be applied will

be one thing ; but if a different state of facts is found, then the

law will be different in the case. In such cases the jury render

a general verdict, including the questions of fact and of law ; but

that does not by any means make any question decided by them

Wait 11—38
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a mixed one. On the contrary, they are expressly instructed to

determine the questions of fact first, and then to appjy the law
according to the facts fonnd. Purvis v. Coleman, 1 Bosw., 321,

326; S. a, 7 U. P. Smith, 111; Carroll v. Upton, 3 Oomst, 272.

The cases in which this question most frequently arises, are

those in which it is important to determine whether certain

articles are necessaries for which an infant is liable ; whether a

bill or note has been duly presented; whether due diligence has

been used; whether a reasonable notice has been given; whether
a proper demand has been made, and other cases of a similar

nature. In pleading, the party ought always to allege such facts

as will show that he has performed what he was bound to do, or

that the other party has not done so.

Statement of evidence.'] The law requires that the facts consti-

tuting the cause of action or defense shall be stated ; and the

parties ought never to state the evidence which shows those facts

to be true. Pattison v. Taylor, 8 Barb., 250. A complaint in an

action for a breach of promise of marriage, alleged, in substance,

that in a conversation between the parties at a time and place

specified, the plaintiff asserted, among other things, that the

defendant had promised to marry her, and that, at the same time

and place, the defendant said to the plaintiff he acknowledged he

had done wrong in promising her as he did, and hoped she would
forgive him ; but if he should marry her, as they had talked, and she

go to his house, it would make both miserable for life ; and it further

alleged, that the defendant said to the plaintiff, in reply to her

entreaties, she must try to forget it, and acknowledged he had

done wrong, and that he vas sorry for it ; but there was no other

allegation of a promise by the defendant, it was held, on demur-

rer to the complaint, that it did not state facts sufficient to con-

stitute a cause of action. Biiazard v. Knapp, 12 How. Pr., 504;

see also Page v. Boyd, 11 How. Pr., 415. It is not sufficient to

allege such facts as would be good evidence to authorize a jury

to infer those facts which ought to be stated in the complaint.

Such facts ought to be stated, that the court alone can determine

what the law is, without the aid of a jury to find any facts, or

without finding any facts for itself. Page v. Boyd, 11 How. Pr.,

415, 417 ; Buzzard Y. Knapp, 12 How. Pr., 504. This was the

rule before the Code. Fidler v. Delavan, 20 Wend., 57, 60 ; Ben-

jam/in v. De Groot, 1 Denio, 151.

Legal presumptions.] Those things which the law presumes,

need never be stated in the pleadings. In an action of slander,

the plaintiff need not allege his good character, as the law pre-

sumes that. This illustration is convenient; but it will be

remembered that a justice has no jurisdiction of actions fpr slan-

der. Code, § 54, sub. 3. When a plaintiff's complaint shows tha

he was once the owner of property, at some time before the

action was brought, he need not allege that he is still the owner,

or that he never transferred it to an other ; because the law will

presume, in the absence of allegation or proof, that the owner-
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ship contiuues. Tan Rensselaer v. Bonesteel, 24 Barb., 366 ; Niblo
V. Harrison, 7 Abb., 447.

Fictions in pleadings.'] One of the objects in view in enacting
the Code, was to abolish the former system of fictions in the
pleadings.

In the old action of trover, the plaintiff alleged that he had
lost certain goods, which the defendant found and converted to

his own use. But, under the present rules of pleading, no such
statement is proper.

The object of the present system is, that the parties shall state

truly, clearly, and fully the facts upon which they rely. In an
action for goods sold, there is seldom an express promise to i)ay
for them, especially in those cases in which there is a running
account existing between the parties. But, in all such cases,

there is an implied promise to pay for them, arising from the

legal liability to pay.
In such cases, no promise need be alleged in the complaint.

It will be sufficient to state such facts as show a legal liability

for the debt.

Positively.'] The allegations in pleadings ought to be directly

and positively made, and when all the material facts are thus
stated, there will be a distinct and direct issue to try. The Code
expressly reqmres that the complaint and answer shall state the

facts in a plain and direct manner. Code, § 64, subs. 3, 4.

Hypothetical allegations.] The parties are required to make plain

and direct allegations, as we have just seen. But it is a part of

the system that the pleadings shall be true. It was the intention

of the legislature to provide such rules of pleadings as would
enable and also require parties to state nothing but the truth.

The result of this rule in practice is, to compel a party either

to admit or to deny the allegations of a preceding pleading. A
defendant, therefore, must either deny the material allegations

in the complaint, or a part of them, or he must admit their truth

either expressly or by implication by not denying them. If he
denies all the allegations in the complaint, that will put them all

in issue. If he deriies a portion of the allegations, and is silent

as to the others, or if he expressly admits the truth of a portion

of them, the result will be that the facts which are denied will be

in issue, while the remainder of them will be admitted as true.

The importance of this rule is greatest in those cases in which
the defendant sets up an affirmative defense in his answer. If

there is no denial interposed, the complaint will stand admitted,

and the whole defense will rest upon the answer of new matter.

In such cases, the answer cannot say, hypothetically, that if the

facts stated in the complaint are true, that he then has a defense

such as the answer sets up. Such an answer would neither be a

denial nor an admission of the allegations in the complaint, and

it is therefore bad pleading. Dovan v. Dinsmore, 33 Barb., 87

;

McMurray v. Gifford, 5 How. Pr., 14 ; Boyce v. Brown, 7 Barb.,

80; Conger v. Johnston, 2 Denio, 96. But see McCormick v
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Picliering, 4 Oomst., 277. Such an answer may be demurred to,

because the plaintiff does not know what is intended, since it

neither denies nor confesses and avoids the complaint. Code, §

64, sub. 6. The answer may, however, refer to the cause of

action in the complaint by calling it the " alleged " or the " sup-

posed " cause of action, because that assumes that there is a

cause of action alleged which requires an answer by way of

defense.

Duplicity.] One of the advantages of the Code is, that it re-

duces the system of pleadings to a plain, simple and brief state-

ment of the facts in the case, without any unnecessary repetitions.

Each separate cause of action ought, therefore, to be stated in a

separate couut in the complaint.

If several distinct and independent causes of action are

blended together in a single count, confusion may naturally be

expected to result. But if each distinct cause of action is separ

rately stated, the court and the opposite party can readily see

what is to be answered. And, besides this, it will facilitate a

defense by requiring the defendant to answer each cause of

action separately, when the defense is' any thing more than a

mere denial.

There is no particular mode by which counts or causes of

action arc to be separated and distinguished from each other in

a complaint in a justice's court. Any mode which apprises the

defendant of what is intended is suthcient. Hall v. McKeclmie,

22 Barb., 244, 247; Code, § 64, sub. 5.

After a single cause of action is stated, a convenient method
would be to allege, that the plaintiff for a further and other cause

of action, says, &c. Each separate cause of action may thus be

pointed out, and the allegations will then be seen to relate to a

new and different cause of action instead of being a portion of

the allegations pertaining to the previous cause of action. But

there are other objections than that of stating several causes of

action together in a single count. It is sometimes the case that

a plaintiff sets out a single cause of action in several different

counts. This is in direct violation of the letter and the intention

of the Code. Liberal rules have been provided iu relation to

variances between the pleadings and the evidence, and also for

amendments in those cases in which justice will be promoted by

granting them. Oode, § 64, subs. 10, 11. There is no need,

therefore, for more than a single statement of any cause of

action. In actions in the supreme court, if several unnecessary

counts are thus added, they will be struck out ou motion

Gliurchill v. Churclnll, 9 How. Pr., 552 ; Dunning v. Thomas, 11

How. Pr., 281 ; StocJcbridge Iron Co. v. Mellen, 5 How. Pr., 439

Dickens v. N. Y. Cent. B. B., 13 How. Pr., 228.

A justice's court possesses the same power to protect itself and

the defendant from any violation of the rules of pleading. Vol. I,

37, § 1. The proper method would be for the justice on motion

of the defendant, to require the plaintiff to elect which couut he
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will proceed upon and then to strike out the others. But, it must
be remembered, that if there are several distinct causes of action,
the plaintiflf not only may but he ought to set them out in sepa-
rate counts.

Certainty as to time, place, quantity, and value.'] The time
when any material traversed fact occurred ought to be stated.
Gillet V. FaircJiiM, 4 Denio, 80. But, if time is not essential in

the particular instance, a demurrer will not lie for an omission to
state it. Peopte V. i?y<Zer, 2 Kern., 434. And page 439, where the
court said, "In contemplation of the Code, is the time generally
when a fact happened, a fact? If the time when a fact happened
is material to constitute the cause of action, it should undoubt-
edly be stated. The fact without the time would be insufficient

to constitute the cause of action ; but, if the time is immaterial,
I do not think a demurrer will lie for omitting to state it." When
a complaint or answer is not sufficiently explicit to enable the
opposite party to understand it, because of an omission to state
the time, a demurrer is expressly given by the Code, as to cases
in justices' courts. Code, <§ 64, subs. 6, 7.

The same rules apply to allegations as to place. And when
the place is a material fact in the case, it ought always to be
truly alleged. In many actions the place where an act was done
may be material as a jurisdictional question, and in others it may
be material in order that a cause of action shall appear to exist.

A demurrer will lie for an omission to state the place where an
act was done, if that is material to the cause of action. Code,

§ 64, sub. 6 ; Gfillet v. FaircMld, 4 Denio, 80.

It is a general rule of pleading, that if the matters alleged are

local in their nature, the truth of the venue is material and of the

substance of the issue. Vermilya v. Beatty, 6 Barb., 429 ; Riglit-

myer v. Raymond, 12 Wend., 51 ; Morgan v. Lyon, 12 Wend., 265.

Where a party seeks, in the courts of this state, to enforce a
contract, which, by its laws is forbidden and declared void, he
must aver and prove where it was made, and that by the laws of
that place it was authorized and valid. Thatcher v. Morris, 1

Kern., 437. Where one party agrees to sell and deliver goods at

a particular place, and the other agrees to receive and pay for

them, an averment by the purchaser, of a readiness and willing-

ness to receive and pay at that place, in case he sues for a non-
delivery, is indispensably necessary to a good complaint. Olark

V. Dales, 20 Barb., 42, 65. When time and place are not material

facts, in constituting a cause of action, and they are not neces-

sary for the purpose of making the pleading intelligible, a
demurrer will not lie for omitting to state them.

The quantity or number of articles involved in the action

ought generally to be alleged when that allegation'is important.

But a party may always obtain a bill of particulars, if he

demands it in the manner prescribed by law. Code, § 64, sub. 14.

As a general rule the value of articles or services are not

material allegations.
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If a cause of action is stated, the value relates merely to the

amount of damages, not to the right of recovery. Aud, an
omission to deny the value of property, is not an admission of

the value alleged in the complaint ; but the value must be proved
at the trial. Connoss v. Meir, 2 E. D. Smith, 314 ; Hackett v.

Richards, 3 E. D. Smith, 13 ; Woodruff v. Cook, 25 Barb., 510,

In replevin the rule is otherwise. Vol. I, 880.

Facts necessarily implied need not ie stated.'] Those facts or con-

clusions which are necessarily implied from the facts which are

stated, need not be alleged in the pleadings. There are numerous
cases which illustrate this rule, and a few of them will be given
for the x)urpose of showing the application of the principle. In

all those actions which are fouhded on contract, and in which the

liability of the defendant arises by implication of law, or, as it is

sometimes expressed, from an implied promise, there need not be
any allegation of a promise to pay unless a promise was actually

made. And even then, the promise does not add. anything to

the validity of the demand, or to the liability of the defendant,

because if he is already liable to pay, any number of promises
could not do more than make a liability, and that already exists..

In all such cases of implied promises, it is not necessary to

allege a promise to pay, but the complaint should state the facts

which show such liability, and it will then be a conclusion of law
from those facts, that the defendant is liable to pay. Croi)sey v.

Stveeney, 27 Barb., 310. Such conclusions of law are not to be

alleged in the pleadings. See ante, 295, Conclusions of law, &c.

In a complaint which states a cause of action for a breach of a

written contract, and the contract purports to be made "for valvte

received," which contract is set out in the complaint, it is not

necessary for the complaint to allege that there was a considera-

tion, nor to allege what the consideration was, and in such a case,

if the complaint alleges that the contract became the property of

the plaintitf by purchase, that will be suflScient without stat-

ing when, from whom, or upon what consideration the pur-

chase was made. Prindle v. Carutliers, 1 E. P. Smith, 425. But

enough must appear to show that there was a consideration.

Spear v. Downing, 22 How. Pr., 30. An allegation of purchase

necessarily implies that in some legal manner the plaintiff

acquired the title to the property.

All such matters as are impliedly averred may be traversed by

the defendant, and a general denial puts them all in issue. Prindle

V. Carutliers, 1 E. P. Smith, 429 ; BeUingerY. Craigue, 31 Barb., 534.

An allegation that the defendant accepted a bill of exchange is

sufQcient, without stating that the acceptance is in writing,

although the law requires it to be in writing. Bank of Loimille v.

EdAvards, 11 How. Pr., 216.

In a complaint by the payee of a promissory note against the

maker, it is not necessary to allege that the plaintiff has not

parted with the note, or that he is the holder. A complaint which

shows that the defendant made the note payable to the plaintiff
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and delivered to him, and that it has not been paid is sutflcieut

on demurrer. Nihlo v. Harrison, 7 Abb., 447; and see Keteltas v
Myers, 5 E. P. Smith, 231.

In an action by the payee against the maker of a promissory
note, it is sufficient to allege that the defendant made his promis-
sory note, &c. It is not necessary to allege that the note was
delivered, because that is implied in the term made his note, &c.
Cha^pellv. Bissell, 10 How. Pr., 274; Peets v. Bratt, 6 Barb., 662;
Keteltas v. Myers, 5 E. P. Smith, 232, per Allen, J. ; Burrall v.

De Groot, 5 Duer, 379.

There is a numerous class of cases under the statute of frauds,

which requires certain agreements to be in writing in order to

make them valid. But in all such cases it will be sufficient

to state the agreement or promise without alleging that it was
in writing. As a rule of evidence, it will be necessary to prove
a vahd written agreement or promise, if issue is taken upon it,

but as a rule of pleading, there need be no allegation that the
agreement or promise is written. The averment that an agree-

ment, &c., was made, necessarily implies that it was a valid one,

and such as the common law or the statute requires. Stern v.

Drinker, 2 E. D. Smith, 401; Horner v. Wood, 15 Barb., 371;
Livingston v. Smith, 14 How. Pr., 490, 492; Hilliard v. Austin,

17 Barb., 141.

When a plaintiflf sues upon a claim which has been assigned to

him, it is sufficient to allege that the claim was duly assigned,

without stating the manner in which it was done. Foivler v. N
Y. Ind. Ins. Co., 23 Barb., 143;* and see Brown v. Eichardson, 1

Bosw., 402. No consideration need be alleged for the assignment.
Eichardson v. Mead, 27 Barb., 178.

An allegation "that the property, after being in the possession

of the plaintiff, came into the possession of the defendant, who,
although requested so to do, has not delivered the same to the

plaintiff, but wrongfully detains the said goods," is sufficient to

show a conversion. Sheldon v. Hoy, 11 How. Pr., 12, 16. The
conversion is a legal inference and ought not to be stated, though
the statement would do no harm.

Judicial notice.'] Those things of which the court take judicial

notice need not be alleged in a pleading. It is not necessary or

proper to state what the common law is in relation to the case,

for it is the business of the court to know and administer the

law. Shaw v. Tolias, 3 Oomst., 188, 190.

So it is not necessary to refer to or allege a public statute,

under which an action is brought, unless the action is for the

recovery of a penalty given by statute, when a proper reference

must be made. Shaw v. Tobias, 3 Oomst., 188, 190 ; Brown v.

Ha/rmon, 21 Barb., 508 ; Methodist Ep. Church v. Pichett, 5 E. P.

Smith, 482, 486 ; People v. Herkimer, 4 Oow., 345 ; Brownv. Sco-

field, 8 Barb., 239, 241 ; Carris v, Ingalls, 12 Wend., 70, 72

;

Bayard v. Smith, 17 Wend., 88 ; G-oelet v. Cowdrey, 1 Duer, 132,

139. Private statutes must be pleaded, 1 Bla. Com., 85 ; Steph,
(o) Note 571.
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Pleatl., 347 ; so of the by-laws of a muuicipal corporation, Hnrlctr

V. Mayor of N. Y., 17 Wend., 199, and this rule Includes the

by-laws of every incorporated city or village. IJ). The laws of

other states must be pleaded. Holmes v. Broughton, 10 Wend., 75
;

so of the laws of foreign countries, Monroe v. Douglass, 1 Self].,

447. The public divisions of the state need not be pleaded

because the courts take judicial notice of them. Chapman v
Wilier, 6 Hill, 475 ; People v. Breese, 7 Cow., 429 ; Bronson v.

Gleason, 7 Barb., 472 ; so of the days of the week, as of Sunday,

Mechanics', Sec, Banh\. G-ibson, 7 Wend., 460. There is a large

number of things, besides these which have been named, of

which the courts take judicial notice ; and it is a general rule

that a party need not allege in pleading any of those facts of

which the courts take such notice.

Negativing defense^ It is sufficient for a plaintiff to state facts

sufBcient to constitute a cause of action ; and it is not necessary

for the complaint to negative such facts as would constitute a

defense, if well pleaded and proved in evidence by the defendant.

It is not necessary, therefore, for the complaint to allege that the

cause of action accrued before it was commenced ; that is a ground
of answer, or of nonsuit at the trial ; but the omission to allege

it is not a ground of demurrer to the complaint. Smith v. Holmes,

5 E. P. Smith, 271.

A policy of insurance against fire, upon which the action was

brought, contained this clause :
" Camphene, spirit gas, or other

burning fluid, when used as a light, subjects the goods, &c,, &c.,

to an additional premium of ten cents per $100, and premium
for such use must be indorsed in writing upon the policy." The

complaint did not aver that camphene, &c., was not used as a

light, or, if used, that the premium was indorsed upon the policy

;

and it was held, that it was not necessary to negative in the com-

plaint a breach of this provision ; its observance not being neces-

sary to be proved on the trial as one of the facts constituting the

cause of action ; and that if broken, the breach was a matter of

defense, which, as such, should have been stated in the answer.

Hunt V. Hudson River Fire Ins. Co., 2 Duer, 481. An action

was brought against a canal commissioner for a neglect of his

duties as such officer, in not repairing the banks of the canal, in

consequence whereof the plaintiff was damaged, &c. It was

held that the complaint need not allege that the defendant had

funds for that purpose, because that ought to be alleged as a,

defense. Griffith v. Follett, 20 Barb., 620 ; and see Adsit v. BraSiy,

4 Hill, 631.

There are some cases in which a justice ot the peace is author-

ized to render a judgment for a sum greater than the ordinary

jurisdiction. Code, % 53, sub. 6, 7. >

In an action, in such cases, all that the plaintiff need allege or

prove is,' that there is a valid cause of action. He need not allege

or prove any facts which ought to be pleaded as a defense. Eumr
phreij V. Persons, 23 Barb., 313, 314. So, in actions upon claims,
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which are barred by the statute of limitations, the complaint
need not allege a new promise nor a part payment; that is a
matter of defense, and must be set up in the answer. Code, § 74

;

Clarli V. A tkinson, 2 E. D. Smith, 112 ; EsseUtmie v. Weeks, 2
Kern., 635.

When the facts which constitute the plaintiff's cause of action
are supposed to be within the knowledge of the defendant, but
not of the plaintiff, less particularity of statement is required in
the complaint than would otherwise be necessary. Tan Rensselaer
V. Jones, 2 Barb., 643.

In an action for the recovery of a penalty for a violation of a
statute, if there is a proviso in it which excuses certain persons
from the penalty, the complaint need not negative that fact as to
the defendant. He must plead it to avail himself of the defense.
SheUon v. Clarlt, 1 Johns., 513 ; Bennet v. Rurd, 3 Johns., 438

;

Hart V. Cleis, 8 Johns., 41.

But when the exceptions in a statute are contained in the
enacting clause, and not in a proviso, the complaint in an action
for a violation of the statute must negative the exceptions.
Trustees, &c., v. TItica, &g., JR. B., 6 Barb., 313.

Surplusage.'] Surplusage consists of useless and immaterial
statements, in addition to those which are necessary to constitute
a cause of action, or a ground of defense.

If the pleading is legally sufficient without such surplusage,
the insertion of such useless and immaterial matter will not
vitiate the pleading. Nellis v. DeForest, 16 Barb., 61, 66 ; Thomas
V, Boosa, 7 Johns., 461 ; Chapman v. Smith, 13 Johns., 80.

In courts of record, matters which are clearly surplusage, will

be struck out on motion. Stone v. De Puga, 4 Sandf., 681 ; Lee v.

Elias, 3 Sandf., 736 ; Code, § 160.

There are instances in which a pleading may be so framed as

to cause an unnecessary allegation to be a subject of much incon-
venience.

In an action for the conversion of personal property, or for an
injury to it, it will be . sufficient to state such facts as show a
cause of action. But, if the plaintiff in such an action should
allege that a trespass was committed on certain real estate, which
is described, and also that the conversion or injury of the personal

property was done at the same time and place, and as a part

of the trespass upon the real estate^ he will be bound to prove all

the allegations. In actions for torts it is generally suflfieient to

prove a portion of the allegations, if they constitute a cause of

action, and any unnecessary allegations need not be proved.

But, where the cause of action is alleged to be a trespass to

lands, and the injury to personal property is an incident or

matter of aggravation, the trespass to the real estate must be
proved or the whole action will fail. Frost v.. Duncan, 19 Barb.,

560 ; Schermerhorn v. Buell, 4 Denio, 422, 424 ; Howe v. Willson,

1 Denio, 181 ; Houghtaling v. Houghtaling, 5 Barb., 379.

Repugnant, inconsistent, Sec.'] AH pleadings ought to be true

;

Wait 11—39
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but if they are repugnant or inconsistent they cannot possibly be

true as to all the allegations. And they would be liable to a

demurrer, because they would not be sufficiently explicit for the

opposite jparty to understand them. Code, § 64, sub. 6.

If a single, separate, affirmative defense in an answer should

deny the allegations in the complaint, and should also plead a

tender, these would be inconsistent defenses. Livingston v. Hwr-
rison, 2 E. D. Smith, 197.

But a defendant may plead a general denial, and then set up
a separate and affirmative defense, because both answers may be

true. A person may not owe an other anything, even if such

a claim is made, and yet he may tender something for the pur-

pose of avoiding costs in case an unjust claim is proved against

him.
In an action to recover the possession of personal property, the

defendant may answer by a general denial, and may also set up

as a separate defense such facts as constitute a justification.

.

Hacliley v. Ogmun, 10 How. Pr., 44 ; Stiles v. Comstock, 9 How.
Pr., 48 ; Mott v. Burnett, 2 JB. D. Smith, 50.

How facts ought to he stated.] It has been seen, ante, 298, that

the pleadings ought not to state the evidence of the facts, nor

the conclusions of law which arise upon them. The true rule is,

for the pleader to allege the facts according to their logical and

legal effect. That was the rule before the Code. Bayley v.

Onondaga, &c., Co., 6 Hill, 476 ; Scott v. Leiber, 2 Wend., 479 ; Gran-

nis V. Olarli, 8 Oow., 36. But, in stating a written agreement, it

was also proper under the former practice to set out the paper

itself and leave the court to construe it according to its legal

effect. See cases just cited.

These principles of pleading have not been changed by the

Code, for it has been held in numerous cases, that it was suffi-

cient to state a contract according to its legal effect, whether the

contract was verbal or written. In an action against a principal,

for a fraud committed by his agent, the complaint alleged that

the frauds were committed by the principal ; but no reference

was made to the acts of the agent, and the court of appeals held

this to be correct. Bennett v. Judson, 7 E. P. Smith, 238, 240

;

Sherman v. N. Y. Central B. B., 22 Barb., 239. The principle of

this decision is, that the act of an agent within the scope of his

authority, is the act of his principal, and therefore, it ought to be

alleged according to its legal effect. The same principle was

applied in the following cases : Boyce v. Brown, 7 Barb., 80

;

PaMison v. Taylor, 8 Barb:, 250 ; Dollner v. Gibson, 3 Code Eep.,

153 ; Stewart v. Travis, 10 How. Pr., 148, 153 ; Cady v. Allen, 22

Barb., 388, 395. The same rule applies to cases under the statute

of frauds, for it is not necessary to allege that the contract was

in writing, nor to state those other acts which make such a cou-

tract binding. See ante, 302, " Facts necessarily implied." Living-

ston V, Smith, 14 How. Pr., 490, 492. So in relation to sales,

or assignments, it is sufficient to allege that goods were sold, oi
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that a chose in action was assigned, without stating the particular
acts which constitute the sale or assignment. Ante, 302, "Pacts
necessarily implied." But it has also been held that there is no
harm in stating these facts just as they were, as, for instance, it

may be alleged that a contract was made by an agent duly author-
ized, &c. Ives V. Humphreys, 1 E. D. Smith, 196, 201 ; "St. John
V. Qriffith, 1 Abb., 39 ; or, a written contract may be set out in
the complaint. Fairbanlcs v. BloomfieU, 2 Duer, 349 ; or, in an
action for money had and received, the complaint may state how
the defendant received the money. Lienan v. Lincoln, 2 Duer,
670. But when a party elects to state the facts of the case,
instead of their legal effect, he must be careful to avoid the state-
ment of mere evidence, or of legal conclusions. Ante, 296, 298.
In declaring upon written agreements, it is always easier to set

out the contract itself, and then make such additional allegations
as constitute a cause of action. And, when the cause of action
or defense is founded upon an account, or an instrument for the
payment of money only, it is suflScient to deliver it to the court,

and state that there is a specified sum due, &c. Code, § 64, sub. 9.

Recitals.'] When a written instrument is sued upon, and a copy
of it is set out in the complaint, or when a written instrument is

set out in an answer, the recitals in the instrument set out will

constitute a part of the allegations in the pleading. But, if the
instrument set out does not show a cause of action or defense
upon its face, as for instance, if it does not show any considera-
tion, there must be allegations to show a consideration. Spear v.

Downing, 22 How. Pr., 30. If the instrument shows a considera-
tion, then a recital of its contents is a pleading of facts. Prindle
V. Caruthers, 1 E. P. Smith, 425 ; Slack v. Heath, 1 Abb., 331 ,-

Spea/r v. Downing, 22 How. Pr., 30 ; and see Code, § 64, sub. 9 ;

Keteltas v. Myers, 5 E. P. Smith, 231 ; Farron v. Sherwood, 3 E.
P. Smith, 227.

Facts not denied are admitted.'] It is a rule of very extensive
application, that any material fact in a pleading which is not
denied in a subsequent pleading is admitted. And this principle

was well settled before the Code. Raymond v. "Wheeler, 9 Cow.,

296, 302 ; Jack v. Martin, 12 Wend., 311 ; S. C, 14 Wend., 507.

This rule is expressly applied to courts of record by the Code,
>§ 168. And it is equally applicable to justices' courts. Walrod v.

Bennett, 6 Barb., 145. But, in a justices' court, the rule cannot

be applied except in those cases in which allegations in the

complaint are not denied in the answer.

There is no reply in these courts, and therefore no denial can
be made of those matters of defense which are stated in the

answer. Every material allegation in an answer is considered

as denied, and besides that all new matter by way of avoidance

of the answer is admissible without any reply. Hodges v. Hunt,
22 Barb., 150. But even in relation to the complaint, the rule

is, that if there is a general denial of the facts in the complaint,

or a special denial of aportion of them, any answer which sets
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up new matter will not admit the facts so put in issue by the

previous denial. 8wift v. Kingsley, 24 Barb., 541 ; Troy, &c., B.

B. V. Kerr, 17 Barb., 581.

*The rule itself has no application except as to material allega-

tions which are necessary to constitute a cause of action, and an

omission to deny immaterial allegations, or mere matters in aggra-

vation, or mere conclusions of law, is not an admission of them.

An admission of the facts stated in the complaint may be made
by expressly admitting their truth, or they may be admitted by
implication. If an answer is interposed, and there is no denial

of any of the allegations in the complaint, then the whole com-
plaint is admitted by implication. If a part of the allegations

are denied, and there is no denial as to a part of them, then those

allegations which are not denied are admitted by implication. If

the defendant does not appear and answer in the action, there is

not any implied admission, and the plaintiff must prove his case

in the same manner as though a general denial had been inter-

posed. Code, § 64, sub. 8 ; PerMns v. StebMns, 29 Barb., 523

;

Swift V. Falconer, 2 Sandf , 640 ; Carter v. Dallimore, 2 Sandf

,

222 ; Jones v. Pridham, 3 E. D. Smith, 155 ; Howard v. Brown, 2

E. D. Smith, 247. If the defendant appears and joins issue, but

does not appear at the trial, the plaintiff must still prove his

case. ATburtis v. McCready, 2 E. D. Smith, 39. But that must
relate to a case in which the answer put in issue the facts alleged

in the complaint. If the defendant should appear and answer in

an action, and his answer should not deny any allegation in the

complaint, but should set up an affirmative defense to the cause

of action alleged in the complaint, the plaintiff would not be

bound to prove a cause of action, whether the action were tried

at the joining of issue or at an adjourned day. Dennison v. Car-

nalian, 1 B. D. Smith, 144, 146 ; Walrod v. Bennett, 6 Barb., 144

;

Bridge v. Payson, 5 Sandf., 210. But there may be cases in

which such an admission may not admit any thing more than

that there is a cause of action for nominal damages. And if that

is all that is admitted, then the plaintiff must prove the amount
of damages in the same manner as though a general denial had
been interposed.

Facts admitted by the plea,clings cannot be disproved by evi-

dence. They are to be taken as true for the purposes of the

action. Bridge v. Payson, 5 Sandf., 210 ; Walrod v. Bennett, 6

Barb., 145.

What allegations are material will be next discussed.

What are material allegations.] A material allegation is one

which is necessary to constitute a part of the facts upon which

the plaintiff relies to recover a judgment ; or one which is neces-

sary to constitute a part of the matters of defense. It is an

allegation which it is material to establish on the trial, either by

evidence or by some rule of law which stands for proof in rela-

tion to such allegation. Fry v. Bennett, 5 Sandf., 54; Newman v.

Otto, 4 Sandf., 668. A test of materiality is, to strike out the

(a) Note 572.
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allegation wbicli is deemed superfluous, aud, if a good cause of
action or ground of defense is still stated, then the allegation is

not material; but if there is no cause of action or ground of
defense stated without the allegation, then it is material. Mayor,
&c., of Albany v. Gtmliff, 2 Oomst., 170, 171, Oady, J. ; Oeclis v
Coolc, 3 Duer, 161, 165.

Allegations may be material in one point of view and imma-
terial in an other. Special damages and matters in aggravation
may be material to be alleged for the purpose of allowing proof
of them at the trial, but they are not material for the purpose of
constituting a cause of action; and, therefore, an omission to

deny them is not an admission of their truth. And besides that,

such allegations are not traversable, because no issue can be
formed upon such allegations alone. An afiirmative defense
which does not deny any allegation in such a complaint, merely
admits a case for nominal damages. Gilbert v. Bounds, 14 How.
Pr., 46, 49, 50; Moloney v. Dows, 15 How. Pr., 265; Bates v.

Loomis, 5 Wend., 134; Boot v. Foster, 9 How. Pr., 37.

Facts not alleged cannot be proved.'] This rule does not possess
the same importance in relation to variances that it did under
the former practice when a variance was fatal, and when amend-
ments could not be made as they now may. But, as the rule

now stands, a plaintiif cannot declare for one cause of action

and ^rove a different one under an objection of the defendant.
For instance, the plaintiff cannot complain upon contract and
prove and recover for a tort. Waldliein v. SicTcel, 1 Hilt,, 45.

And when a case has been tried as one sounding in tort, the
pleadings cannot be changed on an appeal to an action on con-
tract. Andrews v. Bond, 16 Barb., 633; but see Doughty v.

Crozier, 9 Abb., 411. And when special damages are sought to

be recovered, they ought to be alleged, in order to admit proof
of them. Vanderslice v. Neivton, 4 Oomst., 130; Low v. Archer,

2 Kern., 277, 282; Moloney v. Dows, 15 How. Pr., 265.

But there is one point of view in which this rule is of far

greater importance than any it ever had under the old rule.

Every affirmative defense whatever must now be set up in the

answer, or no evidence will be admissible to prove it.

A general denial will permit the defendant to disprove any alle-

.gation in the complaint, if it is a material one, or it will permit

the defendant to disprove such facts as the plaintiff may prove

to establish his cause of action. But every defense which is

founded upon the assumption that the complaint states a cause

of action, but to which there is a valid defense, even if the com-

I>laint is true, must be set out in the answer. For instance, in an

action upon a promissory note, the defendant may have made
the note, but he has paid it ; now payment must be set up in the

answer, or it cannot be proved ; and so of every affirmative

defense. See Denial, and what defenses may be proved under it.

Vol. I, 879 to 884.

But, in justices' courts, if tbe parties set out a cause of actiou
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or defense ever so defectively, and no demurrer is interposed to

it, the justice must permit any evidence which is proper to prove

such cause of action or defense, in the same manner as though
the cause of action or defense were properly stated. White v.

Spencer, 4 Kern., 247 ; Chainnan v. Oarolin, 3 Bosw., 456 ; Young
V. Eummell, 5 Hill, 60 ; see Variance.* And if the pleadings are

ever so defective, or if a defense not set up in the answer is

proved without objection, the judgment- will be valid, and not

reversed on an appeal. Tifft v. T'ifft, 4 Denio, 175 ; Hall v. Mc-
Kechnie, 22 Barb., 245 ; Neff v. Clute, 12 Barb., 466 ; Bell v. Davis,

8 Barb., 210 ; Young v. Bummell, 5 Hill, 60.

Matters in aggravation, &c.] When an action can be main-

tained, and the circumstances attending it are of an aggravated
character, such circumstances may be alleged, so as to authorize

evidence in relation to the measure or amount of damages. Boot

V. Foster, 9 How. Pr., 37; Grilbert y. Bounds, 14 How. Pi-., 46, 50

;

Brewer v. Temple, 15 How. Pr., 286 ; Bates v. Loomis, 5 Wend.,
104. And the same rule applies to special damages. See Com-
plaint, Special damages, and also the next subject which follows.

Special damages.'] General damages are such as necessarily

result from the injury complained of, and may be recovered

without a special averment in the complaint. But such damages
as are the natural but not the necessary result of the injury, are

special, and must be stated in the complaint to prevent a surprise

upon the defendant.'' Vanderslice v. Neivton, 4 Oomst., 130, 133;

Low V. Archer, 2 Kern., 277, 282; Armstrong v. Fercy, 5 Wend.,

535; Moloney v. Doivs, 15 How. Pr., 265; Briggs v. Vanderlilt,

19 Barb., 222; Bogert v. Burhlialter, 2 Barb., 525. A justice

may permit an amendment at the trial, by inserting a claim for

special damages, when no injury will result to the defendant;

and substantial justice will be promoted; and upon such terms

as may be just. Miller v. Qarling, 12 How. Pr., 203 ; Code, § 64,

sub. 11.

Scienter, &c.] There are instances when knowledge upon the

part of the defendant will make him liable for. his acts or repre-

sentations, when, without such knowledge, he would not be

liable. And knowledge and intent are frequently important in

their influence upon the amount of damages. Whenever know-
ledge by the defendant is essential to a cause of action, such

knowledge must be alleged in the complaint. The cases in which

this principle is applicable, are those which relate to mischief

done by domestic animals, representations as to the solvency of

third persons, and the like. The cases will be noticed in appro-

priate places. See Vol. I, 846 to 853.

Duly, &c.] There are frequent instances in which it is alleged

that some act was duly done. When the question arises upon
undisputed facts, it is a matter of law; and when the question isj

whether the act was properly done in fact, then it is a question

of fact.

The general rule is, that such facts should be stated in the

(a) Note 573. (6) Note 574.
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pleading as will show that the alleged act was duly performed.
It has been held, that it was a proper allegation to allege that a
chose in action was duly assigned. Foivler v. N. Y. Ind. Ins. Co.,

23 Barb., 143. So an allegation that a bill of exchange was duly
protested, has been held sufficient. Woodbury v. SacTirider, 2
Abb., 402; but see contra, Price v. McClave, 6 Duer, 544, 548,

549. In an action by a receiver of an insolvent corporation, such,

for instance, as flre insurance companies, on premium notes, it is

not sufficient to allege that the plaintiff' was duly appoiuted re-

ceiver, &c. He must allege the facts which show a valid and
legal appointment. White v. Joy, 3 Kern., 83, 91; G-illetv. Fair-
cTiild, 4 Deuio, 80 ; and cases.

Profert, SccJ The system of making a formal profert of, papers,

by stating in the pleadings, that they are so offered, is not now
the practice, even in courts of record. Supervisors, &c., v. WMte,
30 Barb., 72; Mayor, &c., v. i)oody, 4 Abb., 128; Welles v. Wel)-

sterr 9 How. Pr., 251. In ju^ices' courts, the justice is authorized,

on the request of either party, to require the other to exhibit his

account or demand to the party who asks for its production.

Code, § 64, sub. 14.

Constrtiction of'pleadings.'] The construction which is put upon
pleadings depends materially upon the time when, and the

manner in which, the question is presented. If, at the joining of

issue, either party demurs to a pleading of the other, on the

ground that it does not contain sufficient facts to constitute a
cause of action or a ground of defense, the justice must decide

this issue. And in such a case, his decision is not a mere discre-

tionary one. He must decide it according to the rule^ of law.

And if the pleading demurred to is not legally sufficient, he must
sustain the demurrer and order the opposite party to amend such
defective pleading.

If a pleading is of doubtful construction, and a demurrer is

interposed to it, the justice should sustain the demurrer and order

it to be amended, because the object of pleading is to frame an
issue upon pleadings which both of the parties and the court can

clearly understand. And in deciding upon the sufficiency of a

pleading which is demurred to, the justice ought always to give

it a reasonable construction, with a view to substantial justice

between the parties. Allen v. Patterson, 3 Seld., 476, 480. The
cases upon this question will be fully considered when treating

of demurrers. If no objection is made by way of demurrer to

the pleadings, they must be construed liberally, and a party

ought to be permitted to give evidence of any cause of action or

defense which he has pleaded in any manner, however defectively

or informally. Boss v. Hamilton, 3 Barb., 609 ; Willard v. Bridge,

4 Barb., 361,' 365 ; White v. Spencer, 4 Kern., 247 ; seeante, 309, 310,

"Facts not alleged, &c." If no objection is taken to the plead-

ings in the justice's court, none can be made on an appeal. See

ante, 309, "Facts not alleged, &e."
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SECTION II.

COMPLAINTS.

We have already discussed some of the general rules of plead-

ings, which are equally applicable to either complaint or answer.

It is now proposed to explain with more particularity those

rules which apply to each of them separately; and this will

include complaints, answers and demurrers, which are the ouly

pleadings permitted in justices' courts. The first pleading in a

cause is the complaint of the plaintiff. And in this he is required

to state those facts, or to make those allegations which he claims

will constitute his right of action when those facts are admitted

by a demurrer or answer, or when established by proof at the

trial.

There are some formal parts of a complaint which are to be

observed in drawing a written complaint, when the party draws

such a one ; or in those cases in which the justice takes down
the substance of the allegations of the plaintiff.

Every complaint ought to state the name of the court, the

name of the justice, the names of the parties, plaintiff and

defendant, the right or character in which the parties sue ; and the

name of the connty and town in which the action is brought.

The formal part of the commencement of a complaint may be

framed thus

:

JUSTICE'S COURT—Fulton County, ss:

John Doe
Before John Feothingham, Esq.

Richard Roe.
'

Numher of parties.'] There are some rules in relation to this

formal part of the complaint, which are worthy of a more par-

ticular notice than merely to give their form, because the com-

plaint must correspond with the process in certain particulars.

The complaint must correspond with th& process, whether it be

a summons, a warrant, or an attachment,, in the number of par-

ties to the action, whether plaintiffs or defendants.

If two persons are named as plaintiffs in the process, they must

also be both named in the complaint as plaintiffs, and so in relar

tion to defendants. But if the parties join issue voluntarily,

without any objection, the proceedings will be regular as to those

who so join issue, and the case may be treated as one in which a

voluntary issue is joined by the parties without process. Vol. I,

38, § 9.

Biit if objection is made by the defendant, the justice ought

to require the complaint to correspond with the process as to the

names and the number of parties named in such process.

Names of pa/rties.'] The names of all the parties ought to be

stated in the title of the complaint. Though, if they are uoi
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all stated in the title, but are all stated correctly in the body of
the complaint, that will be sufficient. Hill v. Thacter, 3 How.
Pr., 407 ; S. C, 2 Code Eep., 3.

The name of each of the parties ought to be stated in full,

except middle names, which may be represented by the initial

letters.

In an action by a firm of partners, it is not sufficient to state

the names of the firm as "Dunn & Davis," when the names
of the partners are James Dunn and George P. Davis. Their
names ought to be stated in full." So if there are several part-

ners, and a portion of them are named, but there is the addition

of " & Oo." to the names, this is not sufficient, for the names
ought to be all stated in full. Bentley v. Smith, 3 Oaines, 170. If

the name of a defendant is not correctly stated, he may set that

up iu his answer as matter in abatement. Mann v. Carley, 4
Cow., 148..

When the name of a defendant is not known to a plaintiff, the

defendant may be sued by a fictitious name in a summons or

warrant, but not by attachment, and if an answer in abatement
is interposed by the defendant, the justice must amend the pro-

ceedings to correspond with the truth, and then proceed as

though the proper name had been properly inserted at first. Vol.

I, 74, § 207.

Cliaracter or right in which action is hrought.'] When the action

is brought in the name of a ijerson who sues in a representative

capacity, the complaint ought to show that fact.

There are numerous cases in which actions maybe brought in

justices' courts, by plaintitfs in a representative capacity, such as

administrator, executor, assignee for benefit of creditors, trustee

of an express trust, receiver or public officer, of town or countj'.

In all these cases, and in others of a similar character, the com-
plaint must show clearly that the plaintiff has a right to sue, and
that he does sue in such capacity.

Assigneefor henefitofcreditors.'] When a plaintiff"sues as assignee

of an insolvent debtor, the complaint ought to state such facts

as will show that he is such assignee, and how he became such.

It will not be sufficient to name him as assignee in the title of the

action, but the body of the complaint must show clearly, by pro-

per allegations, that he is assignee, and that he sues as such. A
trustee must sue as such to avoid a personal liability for costs.

And when he sues in his own right and is defeated, he is liable

for costs. Murray v. Henclriclcson, 6 Abb., 96 ; S. C, 1 Bosw., 635.

But if he sues as assignee, and acts in good faith, he is not

chargeable personally with the costs in case of defeat. Cunning-

ham V. McGregor, 12 How. Pr., 305.

Administrator or ezecutor.] When the plaintiff" sues as admin-

istrator or executor, he must show, in the body of the complaint,

by proper allegations, that he sues as such, and not in his indi-

vidual capacity. The proper allegations will be stated in the

form of complaint given in this work.

Wait 11-40 <«) ^°™ ^'^-
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Complaint ly infant and next friend.'] "When an infant is plain-

tiff and a next Mend has been appointed, the complaint ought

to show in the body of it, that the plaintiff is an infant, and
that the next friend was properly appointed to prosecute the

action. See the form of complaint by infant, for the proper

allegations. Post, 926."

Receivers.] In actions by receivers the complaint must show that

they were legally appointed as such. The proper averments will

be found in the precedant of complaint.

Public officers.] The same rule applies to public oflBcers, which
has been shown to apply to receivers, executors, &c. The com-

plaint must show authority to sue. See Form of complaint.

General riiles.] There are so many cases in which plaintiffs

may sue in a representative capacity, in a justice's court, that it

will not be convenient to enumerate them all. And the same
rule is applicable to all such cases, and that is, that the complaint

must clearly show in the body of it that the party is entitled to

sue, and that there is a cause of action. In every instance, the

complaint ought to agree with the process as to the character in

which the plaintiff sues, and when it does not, the justice must

set aside the complaint on motion, if that is made before issue is

joined. Tuttle v. Smith, 14 How. Pr., 395 ; S. C, 6 Abb., 330; Allm
V. Allen, 14 How. Pr., 248 ; Blanclxard v. 8trait, 8 How., 83. But

if no objection is made until after issue joined, it will then he too

late, and the issue must be tried as one which was voluntarily

joined, as though no process had been issued.

Cause ofaction stated in the process.] The complaint need not cor-

respond with the process as to the cause of action. The object

of the process is to bring the party into court, and thus give the

justice jurisdiction. And when that is done, the complaint will

inform the defendant of the cause of action which is alleged

against him ; therefore, a variance between the cause of action

stated in the complaint, and that stated in the process will be

entirely immaterial. Delancy y. Nagle, 16 Barb., 96; Cornell v.

Bennett, 11 Barb, 657; Park v. HitchcocJc, in note, 11 Barb., 657;

Ante, 46.

Within jurisdiction.] In all inferior courts the complaint must

keep within the limits of the court, either as to amount of recov-

ery, Bellinger v. Ford, 14 Barb., 250, or as to subject matter of the

action. Ante, 15, Jurisdiction. In Bellinger v,. Ford, 14 Barb., 250,

and in Gould v. Glass, 19 Barb., 179, it is said that a complaint

cannot be amended on appeal under § 173 of the Code, because

that does not relate to justices' courts. But if that section does

not relate to these courts, there is an other section which gives

express authority to amend pleadings in justices' courts on an

appeal. Code, § 64, sub. 11. This section of the Code was entirely

overlooked in both of the cases cited. A complaint may be

amended in a jurisdictional matter as well as any other. WoolUy

V. Wilier, 4 Denio, 570; Bull v. Colton, 22 Barb., 94.

If the cause of action proved, and the judgment actually

(a) Grantmany. GVaraiman, 44 Barb., 173.
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rendered are within the jurisdiction of the court, the pleadings
ought to be amended, or the defect disregarded, whenever the ques-
tion arises on an appeal.

Contract, complaint on.] We will now proceed to notice what
facts ought to be stated in the body of the complaint, in an
action arising upon, contract. If the cause of action is local, the
complaint ought to show aflBrmatively that the action is brought
in the proper county or town. Vermilya v. Beatty, 6 Barb., 429

;

and see ante, 310, " Certainty of time and place."

If the cause of action is a transitory one, and it is illegal by
the laws of this state, though it was legal where the contract was
made, the complaint must show where it was made, and what
the law was there, so as to show it legal here. Thatclier v.

Morris, 1 Kern., 437. A complaint need not be dated, nor
need it show affirmatively, that the debt for which the action is

brought, was due before the suit was commenced. Maynard v.

Talcott, 11 Barb., 569; Smith v. Holmes, 5 B. P. Smith, 271.

If the complaint shows on its face, that the action was com-
menced before the cause of actioti accrued, it will be defective,

and may be demurred to. OheetJmm v. Leivis, 3 Johns., 42. The
right of action must be complete at the time when the action is

commenced ; and, if it is not, though it becomes perfect before the
trial, that will not be of any avail, and no amendment of the

pleadings will aid the matter. McCollough v. Colby, 4 Bosw., 603

;

Hare v. Tan Deusen, 32 Barb., 92, 99. The nature of the action is

determined by the facts which are alleged, and not by the name
which the plaintiff may choose to give to the action. Comes v.

Harris, 1 Oomst., 223; Burdicic v. Worrall, 4 Barb., 596.

Complaint, when to le special.^ When an action is brought for

the breach of any executory agreement, whether verbal or writ-

ten, sealed or unsealed, or upon a justice's judgment, the

complaint must set out the facts which constitute the cause of
action ; or, in other words, the cause of action must be specially

declared on in the complaint. The exceptions to this rule are

those cases in which the plaintiff may recover his demand under
the common counts; and those cases in which an account is

claimed, or some instrument is sued on which is for the payment
of money only. Code, § 64, sub. 9. In all cases in which dama-
ges are claimed for the breach of a contract, in consequence of a

neglect or refusal to perform it, the complaint must be special,

and must state all the facts which are necessary to constitute a
cause of action ; unless it is an instrument for the payment of

money only, as has been just explained.

It will be found in practice, that there is a very large class of

cases in which the complaint must be special, because the cause

of action is not upon, an account, nor upon an instrument for the

payment of money only. And it is for this reason, that a know-
ledge of some of the principal rules of pleading is essential to

justices and to all persons who practice in justices' courts. One
great advantage will be obtained by those who know how to
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allege a cause of action properly, viz. : they will know accurately

what facts it is important to prove to make a case. ' And this is

a very great advantage, whether one is prosecuting, or is defend-

ing a cause.

Inducement.'] There are many cases in which it is important to

make some statements, by way of explanation or introduction

to the main cause of action. Any such statements are called

the inducement. In an action against a carrier for the non-deliv-

ery of goods, delivered to him for carriage, it is proper to state

that he was a common carrier, &c., by way of inducement, and

then to allege the delivery of the goods to him, as such carrier, &c.

Matters stated by way of inducement must be such as are

important to show a cause of action, when taken in connection

with all the other facts stated. In some instances, it'is important

to state that the plaintiff is an officer, or that he is acting in some

representative capacity, or some similar fact, and such allegations

will be proper in all cases, and in some cases indispensable to

the statement of a cause of action.

Plaintiff^s interest in the subject matter of the action.] Every

action must be brought in the name of the real party in interest,

with few exceptions. Ante, 264 to 267. And, therefore, the complaint

ought in all cases to show that he has the real interest in the

subject matter of the action, if he sues in his own individual right.

And when he sues for the benefit of an other person, the com-

plaint must state such facts as show his right to maintain an

action. See Executor, Eeceiver, Assignee, &c., ante, 313, 314.

Consideration^ In every action founded upon contract, the

complaint must show affirmatively that there was a sufficient

legal consideration for the promise or agreement of the defendant,

or it will not state facts sufficient to constitute a cause of action.

Suppose, for instance, that the complaint should allege that on a

certain day, at a specified place, the defendant was a carpenter,

and that he then and there promised to build a house for the

plaintiff by a specified time, which the defendant had not done.

It is very evident that such a complaint is defective, because it

does not show any consideration whatever for the promise of the

defendant, and, therefore, he was under no legal obligation to

perform his promise. Such a complaint would be liable to a

demurrer under the Code, § 64, sub. 6.

When an action is brought upon an instrument in writing,

which does not show any consideration, such allegations must be

made in the complaint as will show that there was in fact a suffi-

cient consideration. And this is the rule, even when the instru-

ment purports to be for the payment of money only. /Spear v.

Downing, 22 How. Pr., 30. If the instrument recites a considera-

tion, as for itistance, "for value received," that will be sufficient

to show a consideration for the promise of the defendant. Prindk

V. Caruthers, 1 E. P. Smith, 425; Miller v. Cooli, 9 ; B. P. Smith,

495, S. 0. 22 How. Pr., 66. The nature of considerations will be

fully explained elsewhere. Vol. I, 86-111.



COMPLAINTS. 317

Promise ly the defendant.'] la every actiou which is fonnded
upon au actual and express promise of the defendant, such pro-
mise or agreement must be alleged in the complaint. If the
agreement is in writing, a copy of it may be set out in the com-
plaint, which will show precisely what was promised, and the
court can then decide upon the legal effect of such promise or
agreement. Prindle v. Canithers, 1 E. P. Smith, 425. If the right

of action is not founded upon an express promise, but is founded
upon an implied promise, or one which arises by implication of
law, the promise need not be alleged, but it will be suflticient to

allege such facts as will show a legal liability on the part of the
defendant, and the court will adjudge a liability as a matter of
law. Oropsy v. Sweeney, 27 Barb., 310; Farron v. Sherwood, 3
B. P. Smith, 227. If the promise is one which the statute requires

to be in writing in order to be binding, it is not necessary to

allege in the complaint that such promise is in writing. Ante, 303.

The agreement or promise ought to be feruly and accurately

stated, although under the liberal rules which now exist in rela-

tion to variances, it is not as important now to be as particular

in that respect as it was under the old practice. It is always
sufficient to state enough of the contract to show the defendant's
liability. When the contract is in the alternative, it must be set

forth and the alternative shown. Stone v. Knowlton, 3 Wend., 374;
Hatch V. Adams, 8 Oow., 35. But a variance is amendable. Code,

§ 64, sub. 11.

Profert.'] In general it is not necessary in a pleading to set out
a copy of an instrument sued on, nor to offer a copy of it. But
it is generally the most convenient mode of pleading to set out
a copy of such paper. And if it is not set out in the pleadings
at the joining of issue, the justice, on the request of the oppo-
site party, may require a copy of it to be furnished to him by
the party pleading it. Code, § 64, sub. 14. But when one sues
as executor, he need not offer to produce his letters testamentary,

&c. If he alleges in due form that he is executor, &c., and issue

is taken upon it. he will have to prove his authority at the trial.

It is a matter of allegation in the pleadings, and j)roof at the

trial. Bright v. Currie, 5 Sandf., 433 ; Supervisors, &c. v. White,

30 Barb., 72. And in all cases in which the plaintiff' sues in a
representative capacity, he does not make a profert of his autho-

rity. He may properly allege that ^e has it, and then, if the

allegation is put in issue, it will be a matter of proof at the trial.

It will be remembered, however, that when an instrument is

sued on as a cause of action, the opposite party has a right to

see it and take a copy, and the justice must order it to be given,

if demanded at the joining of issue. Code, "^ 64, sub. 14.

Averments of performance by plaintiff.'] When it appears by the

terms of the contract or agreement which is set out in. the com-
plaint, that the plaintiff was bound to do some act before the

defendant was required to perform the contract, &c., the com-
plaint must allege that the plaintiff has performed all such acts
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on his own part. And it is not enough to merely allege the fact

by way of allegation of a conclusion of law, nor by way of mere

evidence, but the facts showing performance by the plaintiff

must be distinctly alleged. Hatch v. Peet, 23 Barb., 575; Smith

V Brown, 17 Barb., 431.

When the plaintiff has not performed such conditions pre-

cedent, but he has a legal excuse for the non-performance, he

must allege the facts which show such excuse, instead of allegiug

performance. Kelley v. TJ])ton, 5 Duer, 336, 342 ; Smith v. Brown,

17 Barb., 431; Eider v. Pond, 18 Barb., 179. Sickness or death

is a sufficient excuse for the non-performance of personal ser-

vices. Fahy v. North, 19 Barb., 341 ; Wolfe v. Howes, 24 Barb.,

174, 666; S. C, 6 B. P. Smith, 197. So, where performance

becomes impossible by the act of the law, that is an excuse.

Jones V. Judd, 4 Oomst., 411.

Bequest, notice, demand, &c.] It is frequently the case that the

plaintiff is required to make some request, give some notice, or

make some demand of the defendant, before a right of action

becomes perfect. In all cases in which such request, &c., is

necessary to perfect the right of action, the complaint must

allege that such request, &c., was made, and such facts must be

alleged as will show that it was properly done. There are also

numerous cases in which no demand, &c., is necessary before

an action is brought, and in such cases no demand, &c., need be

alleged in the complaint.
Breach of the agreement, &c.] In every action founded upon

contract, whether written or unwritten, sealed or unsealed, the

main ground of the action is that the defendant has broken the

contract. This is true of the most ordinary cases, such as accounts,

promissory notes, and the like. The breach of the contract, in

such cases, is the non-payment of the debt. And in all cases of

special contracts, there is some non-performance alleged, or some

act done which the defendant agreed not to do. In short, the

basis of all actions upon contracts rests on the ground that the

defendant is guilty of a breach of the agreement. And every

complaint will be defective if it does not, in some manner, show

that there has been a breach of the contract by the defendant.

And, even under the common counts, it is alleged that the money

due to the plaintiff is unpaid.
When the action is founded upon a special agreement, the facts

which show a breach on the part of the defendant must be stated

fully ; and a mere allegation that the defendant has broken the

contract will not do, but the particular manner in which it is

broken must be stated, so that the court and the defendant can

see in what respect it is claimed that the contract has been

violated. When the action is for the recovery of money under

the common counts, and no demand is necessary before suit

brought, it will be sufficient to allege the breach in general terms,

such as that the money is due, unpaid, &c.
Damages.^ I^early all the actions which are brought in a justice's
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court, are instituted for the recovery of damages, either for the
breach of some contract, express or implied, or for some injury
wrongfully done. The complaint must allege such damages as
the plaintiff claims to recover. It is usual to claim costs, though
this is not necessary, as they follow the judgment as a matter of
course. Damages are general, or special. General damages may
be claimed by a general allegation of damages; but special

damages must be stated with particularity. See ante, 310. " Spe-
cial damages," and ante, 309, "Pacts not alleged," &c.

Conclusion of complaint.'] The conclusion of the complaint
shows what judgment the plaintiff demands. It may be for the
recovery of damages, or it may be for the recovery of specific

personal property, with damages, &c. In every case the com-
plaint ought to show clearly what judgment the plaintiff demands.
And it must in all cases show that the judgment demanded, is

one which the justice has jurisdiction to render. Bellinger v. Ford,
14 Barb., 250 ; Gould v. Glass, 19 Barb., 179 ; ante, 314, " Within
jurisdiction." But a defect in this respect is amendable. Woolley
V. Wilbe'r, 4 Denio, 570; Bull v. Colton, 22 Barb., 94; Code,

§ 64, sub. 11.

Several counts.] When the plaintiff has several different causes
of action arising upon contract, and they are not recoverable
under the common counts, but require a special count for that

purpose, each separate cause of action ought to be separately

stated in the complaint." And the plaintiff may insert as many
separate counts as he has separate causes of action which require

to be stated in special counts- Each of these causes of action

must be separately stated, and the commencement of each new
cause of action, or count, may commence thus :

" And for a

farther and separate cause of action," &c. It is a very conven-
ient method to number the causes of action, when there are

several of them, as this will facilitate a reference to each cause of

action, when the defendant is answering them. And, besides

that, it will tend to render the issues themselves plain and
familiar to the parties, to the court, and to the jury if one is called.

See ante, 300, " Duplicity," where the subject is discussed in

relation to several counts for the same cause of action.

Common counts.] There has been some difference of opinion

upon the question, whether the Code did not abolish the common
counts, and require every cause of action to be stated specially.

But it is now entirely settled that the mode of declaring upon
the common counts is as proper now as it was before the Code.

Fwrron v. Sherwood, 3 E. P. Smith, 227 ; Allen v. Patterson, 3

Seld., 476 ; Cudlipp v. Whipple, 4 Duer, 610 ; Graham v. Camman,
5 Duer, 697 ; Merwin v. Hamilton, 6 Duer, 245, 253." But in

framing such counts they are drawn more fully and particularly

than some of the old forms of the common counts. The forms

which will be hereafter given will show what it is necessary to

allege in them under the practice introduced by the Code. The
plaintiff cannot recover under the common counts in such cases

(a) Note 576. (6) Note 677.
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as those in which a special count is necessary ; as for instance, in

those cases in which the plaintiff claims to recover damages for

the breach of an agreement other than for the payment of money.

See ante, 315, " Complaint when to be special."

The Code has not changed the former rule of pleading, that a

party who has fully performed a special contract on his part, may
count upon the implied assumpsit of the other party to pay him

the stipulated price, and he is not bound to declare specially

on the agreement. Farron v. Sherwood, 3 E. P. Smith, 227. But

the kind of special coutracts which will authorize a recovery

upon the common counts, must be of that nature, that when the

plaintiff has fully performed the contract on his part, the defend-

ant has nothing to do on his part but to pay a sum of money.
For instance, a contract may be a special one for the building of

a house, and the furnishing of the materials, and if the builder

has fully performed the contract on his part, he need not set out

the contract specially, but may recover the money due to Mm
on the common counts, if they are properly framed. Farron v.

Sherwood, 3 E. P. Smith, 227 ; Cla/rJc v. Fairchild, 22 Wend.,

576, 583. But the principal convenience of these common couuts

is found in those cases in which the plaintiff claims to recover for

labor done, professional service rendered, or for goods, wares and

chattels sold, for money lent, &c., &c. And, in all such cases,

where the plaintiff seeks to recover upon either,, an express or

an implied agreement, these counts will generally be proper.

The use of this form of pleading is recommended by its obvious

convenience. And- if the defendant desires particular informatio^

of the items of the claim or demand against him, he may demand
a bill of particulars.

Bill of particulars.] The Code, <^ 64, sub. 14, has greatly en-

larged the powers of justices of the peace in relation to ordinary

bills of particulars to be furnished by either of the parties to

the other. Compare Vol. I, 49, § 69, and Code, <§ 64, sub. 14.

" The court may, at the joining of issue, require either party at

the request of the other, at that or some other specified time, to

exhibit his account on demand, or state the nature thereof as far

forth as may be in his power, and in case of his default, preclude

him from giving evidence of such parts thereof as shall not have

been so exhibited or stated." Code, '^ 64, sub. 14.*

By the very terms of the Code this demand must be made at

the joining of issue. But there is an other provision of the sta-

tute which confers power on the justice to order particulars to be

furnished, although not demanded at the joining of issue. " No
adjournment shall be allowed in any case to a party applying

therefor, who shall have seen the account or demand of the op-

posite party, unless such applicant, if required, shall exhibit his

account or demand, or state the nature thereof, as far forth as

may be in his power, to the satisfaction of the justice." Vol. I,

49, <§ 69.

Under this section, a defendant may, at any time when he asks

(a) Note 578.
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for au adjournment, be required to furnish particulars. It will

not apply to the plaintiff, except at the joining of issue, as he
cannot have more than one adjournment. But, in applying these
sections to practice in cases before justices they ought to con-
strue them liberally, so as to advance the object which the legis-

lature had in view. Wben the pleadings are general, as they are
under the common counts, the only information which either

party can have of the claims made by the other must be derived
from such an exhibition of the other's demand ; or it must be
derived from the knowledge which they each have of the past
transactions between them. But there are many instances where
such knowledge would be of little value to a party in preparing
his cause for trial. If either of the parties has purchased or

taken an assignment of an account or demand which exists

against the other, the party against whom it is presented for the
first time at the trial, may be greatly surprised, and gross injus-

tice may be done to him if he is not permitted to meet the claim
by evidence, which he cannot possibly have procured to be present

at the trial, to meet such a demand.
But it is not the duty of the justice to require either party to

exhibit his claim unless it is demanded by the other ; and, if there

is an omission to make such request, it is the neglect of the party
hiaiself, who must abide by the consequences.
The statute says the claim or demand must be exhibited, or the

nature of it must be stated, &c. The object of permitting each
party to demand such information was, that it might be useful to

him in preparing for trial. The People v. Monroe, 0. P., 4 Wend.,
200 ; Bowman v. JEarle, 3 Duer, 694. And, for that reason, the

justice ought to require each party, if a proper request is made,
at the proper time, to furnish the other with a written copy of

the items of his demand ; or at any rate he ought to require him
to furnish the original, so that the party applying may copy it

for himself, if he desires to do so.

If neither party is prepared to do this at the time of joining

issue, or if one of the parties is not prepared at that time, the

justice is authorized to specify some other time when the account,

&c., shall be exhibited. And, there are few things in practice,

in which the justice may render himself more instrumental in

advancing the cause of truth and justice, than in requiring a full

compliance with the spirit of this section. When the accounts,

&c., are not exhibited at the joining of issue, and the justice

specifies an other time for the purpose, that time should be such

as to give either party ample time to secure his evidence before

the trial, to meet the claim so exhibited, &c.

The party who is required to exhibit his demands, ought to be

careful to furnish all the items of it, for the penalty which is

annexed to a neglect or refusal to do so, is to be debarred at the

trial from proving any of the items which were not so exhibited

or stated.

The statute is not imperative that the evidence shall be excluded

Wait II—41
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in case of a default in exhibiting a claim. The court may pre-

clude him, is the language of the statute. If a party by mistake

should omit to furnish all the items the justice may permit an

amendment of the items, just as he would do in relation to a

pleading, because the particulars are nothing more than a com-

plete specification of the claims of the party. If an amendment

is allowed, it ought to be on the same terms as the amendment of

a pleading. Code, § 64, sub. 11, 15.

If either of the parties willfully refuses to exhibit his account,

&c., as required by the justice, the justice ought to exclude

evidence in support of the accounts, or items thereof, which were

not exhibited." But, if such party has any reasonable excuse for

not exhibiting such account or demand, the justice may permit

him to do it at any time before the trial, or during the trial, on

such terms as shall be just. But if an adjournment will be

necessary for the other party in consequence, an adjournment

ought to be made the condition of granting the favor. And,

besides that, such costs ought to be imposed as will be necessarily

incurred by the opposite party, such as the witnesses' fees for

those witnesses who are present at the time when such amend-

ment is permitted.

When an account is sued on, or when it is a subject of set-off,

the parties ought to furnish the items in detail, specifying the

date, the price and the amounts, as near as may be done, or as it

is in the original account. Humphrey v. Gotfleyou, 4 Oow., 54.'' If

the bill is defective, the justice may order it to be made more

definite. Kellogg, &c., v. Paine, &c., 8 How. Pr., 329; McEinneij

V. McKinney, Sec, 12 How. Pr., 22. Neither party is bound to do

more than to furnish the items which he claims against the other.

He is not required to state any credits, or set-offs, in favor of the

other party. Williams v. Shaw, 4 Abb., 209 ; Byckman v. Eaight,

15 Johns., 222. A variance between the items furnished and the

proof ought to be disregarded, if no injury is done to the opposite

party. Seaman v. Low, 4 Bosw., 345; Brown v. Williams, 4

Wend., 360. The question of variance ought to be disposed of

like a variance between pleadings and evidence, and an amend-

ment should be granted in like cases as in pleadings.

More space has been devoted to this subject than would, be

done if this power of the justice had not been materially enlarged,

so that it is nearly the same as that possessed by courts of record

in similar cases. And since the question will frequently arise with

parties, what they ought to do in such cases, there has been thus

much said upon the subject.

Complaints in actions for torts.] The general rules in relation to

the formal parts of a complaint in an action for a tort, is the

same as in an action upon contracts, as to title. See ante, 312,

ISTumber of parties ; ante, 312, Names of parties ; ante, 313, Char-

acters, &c., of parties; ante, 314, General rules, &c. ; ante, '314,

Action named in process; ante, 314, Jurisdiction. In actions

"or wrongs, there are some matters in which the complaint will

(a) Note 579. (6) Note 680.
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differ in its details from that of a complaint in an action upon
contract. And the general rules which ought to be observed in

framing complaints in actions for torts, will be now noticed.

Actions for torts may affect personal rights, as when a person
wrongfully persuades a servant to leave his employer, or when a
fraud is perpetrated. They may also relate to injuries to personal

property, or they may relate to real estate and to injuries done to

it. And, therefore, the first thing which the body of the complaint
ought to show, is, that there are such rights, or property, which
may be affected. The manner in which allegations ought to be
made will be shown in the precedents of complaints in such actions.

Plaintiff^s interest in thing injured.'] The complaint must allege

those facts which show that the plaintiff has such an interest in

the thing injured, as will authorize an action in his favor for the

injury done. A mortgagee of personal property has an interest

in the property so mortgaged, but in an action for a conversion of

the property, he must allege such facts as show that he is a mort-

gagee. Merely saying that he has a mortgage is not sufficient

;

such facts mnst be stated as will authorize the court to decide

whether the instrument is a mortgage. Fairbanks v. Bloomfield, 2

Duer, 349 ; and see Tuthill v. Wheeler, 6 Barb., 362. A constable

who has an execution, by virtue of which he has levied upon
personal property, has such an interest as will authorize an action

against a wrongdoer who takes the property, but the complaint

must show his right to the property. And whenever the plaintiff

claims an interest in the property, or right of action in any man-
ner except in his own individual right, the complaint must state

such facts as will authorize an action. There are instances in

which the plaintiff may merely allege that the defendant wrong-

fully took the property out of the possession of the plaintiff, and
he need not allege how his interest in it arose, even when he

claims as bailee, or as an officer having a levy upon it, &c. The
precedents given will show the necessary allegations. When the

action is for an injury to personal property, or for a conversion of

it, if the plaintiff sues as owner, he will show that fact by proper

allegations in the complaint. Injuries to real estate are generally

charged to be injuries to the possession, which is all the right a

plaintiff need have to maintain trespass.

Motives, intent or negligence of the defendant.] The general rule

is, that when a person does an unlawful act to the injury of an

other, he must respond in damages, although he did not have any

wrongful or unlawful intent in doing the act. For this reason,

it is not necessary, in ordinary cases, to allege a wrongful intent

on the part of the defendant.

If a justice is sued for making a false return on an appeal, it is

not necessary to allege or prove that his motives were corrupt.

Houghton v. Swarthout, 1 Denio, 589. So, where the defendant

injures the plaintiff by blasting rocks on the defendant's land,

and the fragments fly upon the plaintiff's premises and injure his

buildings, it will not be necessary to aver negligence on the part



324 COMPLAINTS.

of the defendant. Hay v. Cohoes Co., 2 Oomst,, 159 ; Tremain v.

Cohoes Co., 2 Oomst., 163.

In sucli cases of unlawful acts, an action will lie, although no
improper motive existed on the part of the defendant. See the

last three cases cited, and Vandenburgli v. Truax, 4 Denio, 464.

But there are cases in which the gist of the action is the manner
and the intent with which the act was done, as where a constable

acts in an oppressive and unlawful manner in executing an execu-

tion, and in such cases, the complaint must allege those facts

which show his acts to be unlawful. Rogers v. Brewster, 5 Johns.,

125; McDonald v. NeiUon, 2 Cow., 182.

In some cases the motive with which an act was done may be
material on the question of damages, and in those cases, an alle-

gation of the motives, and of the circumstances in aggravation
of the action may be properly alleged. Gilbert v. Bounds, 14

How. Pr., 46, 49, 50; Molowy v. Dows, 15 How. Pr., 265; Bates

V. Loomis, 5 Wend., 134; Boot v. Foster, 9 How. Pr., 37. In

common practice, nearly all complaints for trespasses to lands, for

conversions of personal property, or for injuries to it, or for detain-

ing it, allege that the acts were wrongfully or unlawfully done.

But an act may be unlawful, or legally wrongful, when the

defendant is not guilty of any intentional wrong, so far as his

motives are concerned. That points out the precise distinction

shown by the cases cited upon this subject, since there may be
an unlawful act without any actual wrongful intent or motive.
And in all complaints where an unlawful or wrongful act is

charged, the legal effect of the allegation is to show that the

act was not legal, although the motives may have been ever so

proper in the given case, unless it. is in those cases where the

motive is the ground of action, or it relates to the measure of

damages.
There is one class of cases which may deserve notice here, and

that is infancy. If an infant intentionally injures property, he is

liable for the tort, when he could not be made liable otherwise.

Fish V. Ferris, 5 Duer, 49; CampMl v. Stakes, 2 Wend., 137.

In such cases, the wrongful intent must be alleged as well as the .

fact of infancy.

Statement of wrongful acts of defendant.] Every complaint in

an action for a tort must state such facts as will show clearly

and affirmatively that the acts of the defendant are wrongful and
unlawful in such a manner as to give a legal remedy in con-

sequence of them.
A complaint must set forth facts by which the court can see

that the plaintiff has sustained a legal injury, or it is bad on
demurrer. A general averment that the acts of the defendant
are contrary to the statute, without setting forth in what manner,
is not sufficient. Smith v. Lockwood, 13 Barb., 209.

In an action for negligence, a statement in the complaint, that

by means of a contract which is set forth, it became the duty
of the defendant to perform certain acts, is not sufficient unless
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the facts necessary to show the duty are stated. City of Bufalo
V. Holloway, 3 Seld., 493.

When an action is brought to recover damages for an injury
sustained in consequence of falling into a vault which was in-

securely covered; if it is sought to make the defendants liable on
other grounds than those of "negligence, in not constructing the
cover of the vault properly, or in not keeping it in a proper con-
dition ; such as that the area is within a public street, or that a
duty imposed by some municipal ordinance has been violated,

those grounds should be stated in the complaint, so that issue
can be taken upon them, and the defendants may come prepared
to try them. Oongreve v. Morgan, 4 Duer, 439.

In actions for injuries resulting from a fraud, the complaint
must allege the facts which show that a fraud has been committed,
a mere allegation that the defendant has committed a fraud is

entirely insufficient. McMurray v. Gifford, 5 How. Pr., 14.

In an action for false and fraudulent representations, the com-
plaint must state what the representations were, so that the court
may judge whether they were sufficient to mislead ; otherwise
the plaintiff does not show a cause of action ; and it ought also

to state that they were made with intent to deceive and defraud
the plaintiff. Wells v. Jewett, 11 How. Pr., 242 ; Addington v.

Allen, 11 Wend., 374, 386 ; ZabrisUe v. Smith, 3 Kern., 322, 330,

Id actions for injuries to real property, or for injuries to per-

sonal property, or for a conversion of it, the complaint ought to

allege what injurious acts were done ; and the allegations ought
to be so particular and specific that the court can adjudge as a
matter of law that a cause of action exists.

The particular manner of stating the facts may be seen in the

precedents.

When there are several defendants, the complaint must show
a cause of action against all of them.

Corporations are liable for torts in the same manner that

individuals are, but the complaint must state facts which show
that the injurious acts were done by their legal agents or officers,

and that they were acting within the scope of their duties, or

within such, instructions as the corporation has given them, and
also it must appear what the injurious acts were. Howell v. City

of Buffalo, 1 B. P. Smith, 512 ; Mayor, &g. of m Y. v. Bailey,

2 Denio, 433.

Time and place.'] The same rules are applicable in complaints

for torts, as are observed in actions on contracts. See ante, 301.

Scienter.'] The subject has been already discussed in relation

to motives or intention. ' Ante, 323, 324.

But there is also a class of cases, in which knowledge on the

part of the defendant in relation to certain things will render

hhn liable to an action, when, without such knowledge on his

part, no action could be maintained against him.

If a domestic animal is accustomed to do mischief to other

aiiimals, or to persons, and the defendant has knowledge of that
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fact, he will be liable for such injuries as the animal may do,

although he did not desire the injury to be done, and even although

he had no knowledge that the mischief would be done. But the

complaint must allege that the defendant Mew that such domestic

animal was accustomed to do such mischief. FaweUld v. Benthy,

30 Barb., 147 ; LyJce v. Tan Leuven, 4 Denio, 127 ; Buckley v

Leonard, 4 Denio, 500 ; Wheeler v. Brant, 23 Barb., 324.

In those cases in which knowledge is not necessary to create a

liability on the part of the defendant, it need not be alleged in

the complaint, as, for instance, when a dog Mils or wounds sheep,

because the statute makes the owner liable for such injuries

whether he knew of their mischievous propensities or not. 2 E. S.

975, <§ 9, 5th ed. ; Fish v. Slmt, 21 Barb., 333.

But, if the action is merely for chasing and worrying sheep,

then knowledge must be alleged. Auchmuty v. Ham, 1 Denio., ,

495.

There is an other class of cases in which the owner of domestic

animals is liable for such injuries as they may do to other ani-

mals, or to persons, although the owner did not know of their

mischievous propensities ; and those cases are, when the animal

of the defendant is trespassing upon the lands of the plaintiff,

and does the mischief there. In such cases knowledge need not

be alleged or proved. Tan Leuven v. Lylte, 1 Oomst., 515; Bunclde

V. Kocker, 11 Barb., 387.

When knowledge is made the ground of proving a fraud, or of

increasing damages, it is generally synonymous with motive,

intent, &c., which words have been explained. Ante, 323. And
see "Damages," in complaints for torts. It must be recollected,

too, that knowledge is always an essential element of a fraud,

and in such actions it must always be alleged in the complaint.

Demand.'] In actions for the recovery of the possession of

personal property, or in actions for a conversion of such pro-

perty, it is sometimes essential to a right of action, that some

demand should be made of the defendant before an action is

brought against him.
The general rule is, that when one person wrongfully and

unlawfully takes or converts the property of an other to his own
use, an action will lie against such wrongdoer without any pre-

vious demand. Farrington v. Payne, 15 Johns., 431; Ladd v.

Moore, 3 Sandf., 589; Talhnan v. Turck, 26 Barb., 167; TompMns
V. Haile, 3 Wend., 406. But when property has lawfully come
into the possession of a person, and he has not converted it, a

demand must be made before he is liable to an action. Sail v.

BoUnson, 2 Oomst., 293, 295.^

There are many cases in which a demand is indispensable to

the maintaining of the action, and such demand must be proved

at the trial, and yet it is not necessary to allege a demand in the

complaint. A demand and refusal to deliver property is evidence

upon which a conversion may be found ; but it is not proper to

plead mere matters of evidence. Ante, 298. In complaints fol

(a) Bliss V. Cottle, 32 Barb., 322.
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converting personal property, it is the usual practice, therefore,

to allege a wrongful and unlawful conversion, and then to prove
the demand at the trial, if such proof is necessary. An allega-

tion of a demand and a refusal in addition to an allegation of a
wrongful, &c., conversion, would be useless, but it would not
vitiate the pleading, since it would be mere surplusage. See
ante, 305.

Penalties.'] In actions to recover penalties which are given by
statute, it is suflflcient to declare in the brief form prescribed

by the Eevised Statutes. 3 E. S., 633, §§ 1, 2, 3, 5th ed. ; 3 E. S.,

784, '^ 13, 5th ed. The Code has not changed the rule of plead-

ing in such cases. Code, § 471; People v. Bennett, 5 Abb., 384;
S. a, affirmed, 6 Abb., 343; HallY. McEechnie, 22 Barb. 244.

The general rule is, that no reference need be made to the
statute. Ante, 303. But, in actions for penalties, it is the general
practice to refer to the chapter and section of the statute which
gives the penalty. Hall v. McKeclinie, 22 Barb., 244; People v.

JSrooTcs, 4 Denio, 469 ; O'Maley v. Beese, 6 Barb., 658. In suits

to recover penalties, where no general form of declaring is given,

the plaintiff must set forth the particular acts and omissions
which constitute the cause of action. People v. BrooTis, 4 Denio, 469.

Public statutes need not be recited, ante, 303; and the most
that can be required in actions for penalties, is that a correct

reference shall be made to the section and chapter of the statute.

People V. BrooTis, 4 Denio, 469; O^Maley v. Beese, 6 Barb., 658.

As to negativing defense, see ante, 304, 305.

Assignment of demand or right of action.] There are several

instances in which a right of action for a tort is assignable. Mc-
Eee V. Judd, 2 Kern., 622 ; Waldron v. Willard, 3 E. P. Smith,
466. What causes of action are assignable, and the manner of

making the assignment, has been elsewhere explained. Vol. I,

94 to 96. When the action is brought for a tort upon an
assigned demand, the complaint must first show a cause of action

in favor of the assignor, in the usual form, and it must then show
that such cause of action has been assigned to the plaintiff.

Damages.] The damages, whether general or special, must be
claimed and alleged in the same manner as in actions upon con-

tracts. Ante, 310.

Conclusion.] The conclusion of the complaint is the same as in

actions upon contracts when damages are claimed. But when
the action is for the recovery of the possession of personal pro-

perty, the demand of judgment is different, as will be seen by
looking at the precedent of a complaint in such an action.

SECTION III.

ANSWERS.

When a defendant appears in court in obedience to process

which has been duly issued, served and returned, his first ques-

tion to determine is, whether he will defend the cause. He
should, therefore, wait until the plaintiff delivers his complaint
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to the justice, so that he may se6 what cause of action is alleged

against him. If the cause of action is one in which the justice is

a material witness for the defense, he must take the proper step^'

for discontinuing the action. How this is done is explained else-

where. Ante, 237. Again, if the defendant wishes to show title

to real estate in his defense, he must take such steps as the law

requires. See Answer of Title, &c., ante, 245. As to other pre-

liminaries before appearance and answer, see ante, 1 to 4, and

ante, 153, 77 to 80.

If the defendant concludes to defend the action, he must either

demur to the complaint or answer it, because the law requires

that an issue of fact or of law shall be joined. See ante, 294. A
demurrer raises a question of law which must in all cases be de-

cided by the court as a matter of law.

Any answer, whether it is a mere denial, or an answer setting

up an affirmative defense of new matter, will in all cases make an

issue of fact which must be tried by a jury, or by the justice in

the place of a jury, upon such evidence as may be introduced

at the trial.

There is no reply nor any subsequent pleadings permitted in

justices' courts, so that all issues of fact will be joined on com-

plaint and answer, so far as pleadings are put in for that purpose.

But, although no reply is allowed, the law has adopted a rule

which supplies the place of a reply. If the answer sets up any

new matter which would need to be denied if a reply were

allowed, such matter is deemed to be denied. And not only

that, the plaintiff may give in evidence any new matter by way
of avoiding the new matter set up in the answer. Hodges v. Runt,
22 Barb., 150. And, as a general rule, it may be further stated,

that any matters which cannot be set up in the pleadings foi

want of a reply, &c., may be deemed at issue either by way of

denial or confession and avoidance, and that evidence ought to be

admitted upon all such issues, precisely as though they were set

up in pleadings.

The only pleadings which are permitted in justices' courts, be-

sides complaints and answers, are demurrers. Either party may,
in a proper case, demur to a pleading of the other.

Some general rules which relate to all answers will now be

noticed, and the particular matters which are important to

answers of each class, will be discussed under each precedent.

Most of the general rules of pleading which have been stated,

ante, 292, are as applicable to answers as to complaints. In

every affirmative defense the answer must state facts, ante, 294,

and not conclusions of law, ante, 294, nor mere matters of evi-

dence, ante, 298, nor need it state mere legal presumptions. Ante,

298. It must not state fictions but truth, ante, 299, must be

positive. Ante, 299. It must not be hypothetical, ante, 299, iior

must pleadings be double, although a party may state as many
defenses as he has, if he states them separately, and no pleading

will be double, if it does not state any facts but such as are
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necessary to constitute a single separate answer. Patcher v.

Sfrague, 2 Johns.
, 462 ; McGlure v. JErwin, 3 Oow., 313, 320

;

Tucker v. LaM, 1 Oow., 450 ; ante, 300. It must be certain as to
time and place in relation to material facts. Ante, 301. Facts
necessarily implied need not be stated, ante, 302, nor matters
of which the court takes judicial notice. Ante, 303.

An answer need not negative such matters as are properly a
subject of reply. Ante, 328. Surplusage will not vitiate. Ante,
305. Each separate answer must be consistent with itself,

ante, 305 ; but it is not necessary that separate answers shall all

be consistent with each other. Ante, 306.

Facts ought to be stated in an answer in the same manner that
they are alleged in the complaint, so far as the mode of alleging
facts is concerned. Ante, 294. Eecitals have the same effect in

answers that they do in complaints. Ante, 307. Facts not denied
are admitted. See ante, 307. But that rule relates to material
allegations of facts, and not to allegations of conclusions of law,

nor of evidence, &c. Ante, 308.

Facts not alleged cannot be proved. Ante, 309. This is a
most important rule in its effects upon the rights of defendants.
Nearly, if not quite every defense must be specially set up in the
answer, unless the defense consists of a mere denial of the truth

of the allegations in the complaint. Ante, 309. Under the pre-

cedent of a general denial, the rule will be fully explained, so
that it will be evident what defenses may be introduced under a
denial, and what defenses must be specially set up in the answer.
Vol. I, 879 to 886.

Matters in aggravation, special damages and scienter, are all

put in issue by a general denial. See ante, 310.

Every cause of action in the complaint must be put in issue,

or it will be admitted; and if there are several counts in the

complaint, each one must be put in issue, or it will be admitted.

If there is a single count in the complaint, and a single cause of

action stated in it, there cannot be a demurrer to a part of it and
an answer to the residue. Ingraham v. Baldwin, 12 Barb., 9 ; S.

C, affirmed, 5 Seld., 45. But, if there are several counts and
several causes of action, a demurrer may be interposed to one
and an answer to an other, &c. The answer must be adapted to

the nature of the action. If the complaint is for a tort, a eet-off

cannot be pleaded in the answer. Pattison v. Bicha/rds, 22 Barb.,

143. ISTor can torts be set off against torts. Murden v. Priment,

1 Hilt., 75; Pattison v. Richards, 22 Barb., 143. And if the

action is upon contract, a separate independent tort cannot be

set up as a recoupment or otherwise. Piser v. Stearns, 1 Hilt., 86.

Bach separate answer must be a sufficient defense of itself; and,

if it is defective, it is demurrable.

Wait 11—42
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SECTION IV.

DEMUKREE.

What a demurrer is.] A demurrer is an exception or objection,

by one of the parties to an action, to some pleading of the oppo-

site party, on the ground of its legal insufficiency to sustain the

action, or to constitute a defense. In such cases the objecting

party is said to rest or abide upon the question made, and to

submit it to the judgment of the court whether such objection or

exception is well taken. A. demurrer raises a question of law

which must, in all cases, be decided by the justice, and not by a

jury.

In actions in justices' courts it is indispensable that a demurrer
should be interposed if either party wishes to raise any question

as to the form or the sufficiency of the pleading of the opposite

party. Neff v. Clute, 12 Barb., 466 ; Hall v. McKechnie, 22 Barb.,

244 ; Mayor, &c., of N. Y. v. Mason, 4 E. D. Smith, 142.

If either party wishes to object to a pleading of his adversary

on the ground that it is not sufficiently explicit, or that it does

not state a cause of action or ground of defense, he must raise

such objection by demurrer, and if he omits to do so, the objec-

tion will be waived. II). And if the parties go to trial on

extremely defective pleadings, the judgment will not be reversed

on account of their insufficiency, provided a good cause of action,

or a sufficient ground of defense is proved by the evidence. 11).

But if a complaint does not set forth a cause of action, and on
the trial there is not sufficient evidence to prove a cause of action,

a judgment in favor of the plaintiff will be reversed even
though the defendant took issue upon the allegations of the com-
plaint instead of demurring. Tifft v. Tifft, 4 Denio, 175, 178

;

Stephenson v. Hall, 14 Barb., 228, 229.

One of the rules relating to a demurrer is that it operates as

an admission of the truth of all the material allegations which
are contained in the pleading demurred to. The meaning and
the extent of the rule, however, is this, it admits their truth for

the purposes of obtaining the decision or judgment of the court

upon the sufficiency of the pleading under consideration. But
the admission does not extend beyond that, for if an issue of fact

is subsequently joined upon the pleading demurred to, the admis-
_

sion by way of demurrer will not have any effect upon the trial

of such issue of fact.

An other rule is, that the court, on rendering judgment on a

demurrer, will examine the whole record, and render judgment
against the party who committed the first fault in pleading.

Auburn, Sec, Canal Co. v. Leitch, 4 Denio, 65 ; Lipe v. Beek&r,

1 Denio, 568 ; Schwab v. Furniss, 4 Sandf., 704 ; Ayres v. Govill,

18 Barb., 260. And, therefore, if the plaintiff demurs to a defen-

dant's answer, the defendant may attack the complaint, and if it

is insufficient, judgment will be given against the plaintiff, who
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will be required to amend it by stating a sufficient cause of action.

And when that is done the defendant will be required to answer
anew or abide by his former answer as he may elect. But, after

the plaintiff has amended his complaint, in such a case, he may
then demur again to the answer if it is insufficient.

Where several separate affirmative defenses' are set up in the

answer, and the plaintiff demurs to one of them, if the defendant
attacks the complaint on the ground that it is defective in sub-

stance, the plaintiff cannot supply the defects in such complaint
by referring to or claiming the advantage of admissions contained

in the other separate defenses not demurred to. Ayres v. Covill,

18 Barb., 260.

In what cases a demurrer may he interposed.^ The Code has
provided a system of pleadings which must be observed in

justices' courts. Vol. I, 10, § 64.

The sixth subdivision of this section declares in what cases a
demurrer may be interposed. If the pleading of the opposite

party is not sufficiently explicit to enable him to understand it

;

or if it contains no cause of action or defense, it may be demurred
to. Hall V. McKechnie, 22 Barb., 244 ; iV^ejf v. Chite, 12 Barb., 466.

But in every case the defect must be such as is apparent from
the face of the pleading itself. For instance, if the complaint

does not state facts sufficient to constitute a cause of action,

even if all that are stated are assumed to be true, there will be
no doubt but the defect is apparent. In such a case, the omis-

sions would afford a ground of demurrer. But a complaint might
also be so framed as to show that the action is not maintainable

under the circumstances disclosed. If the facts stated in the

complaint show a cause of action in favor of A. and B., jointly,

and the action is brought by B. alone, this will be a ground of

demurrer, and the defect will appear upon the complaint itself,

provided it also appears that A. is still living. So, too, if the

complaint shows a joint cause of action against two defendants,

and but one of them is sued, this will furnish grounds of demurrer,

provided it appears that the defendant not sued was living at the

time of the commencement of the action. But, if that fact does

not appear, the objection must be taken by answer in abatement,

and cannot be taken by demurrer. Brainard v. Jones, 11 How.,

569 ; Scofield v. Tan Sycle, 23 How., 97.

Where a joint action is brought against two defendants, and

there is a good cause of action set out against one of them, but

the other party is improperly joined as a defendant, a joint de-

murrer will not lie in favor of both of the defendants. People v.

Mayor of K T., 28 Barb., 240 ; Phillips v. Hagadon, 12 How.,

17; Eldridge v. Bell, Id. 547. So, too, the misjoinder of too

many defendants does not afford any ground for a separate de-

murrer by the party who is properly sued, and against whom a

good cause of action is alleged. N. Y. and New Haven B. E. v.

Schuyler, 3 E. P. Smith, 592 ; Pinckney v. Wallace, 1 Abb., 82

;

Broumson v. Gifford, 8 How., 389. But where a defendant is
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improperly joined as a defendant, and no cause of action is stated

as against him, he may interpose a separate demurrer which will

be sustained. Chapman v. West, 3 E. P. Smith, 125 ; MdridgeY.
Bell, 12 How., 547. And if two defendants are sued jointly for

two separate causes of action, where the complaint shows a cause

of action against each separately, a joint demurrer by both de-

fendants will be sustained. Mess v. Buffalo, &c., B. B., 29 Barb.,

391.

An answer which sets up new matter by way of confession and

avoidance may be demurred to, and the demurrer will be sus-

tained provided it is well taken. But where the defense is not

affirmative, and it consists of mere denials, whether general or

special, no demurrer will lie. Lund v. Seaman^s Bank, 37 Barb.,

129; 23 How., 258; Bice v. O'Connor, 10 Abb., 362; Eetchamy.
Zerega, 1 E. D. Smith, 553 ; Smith v. Greenin, 2 Sandf., 702. So,

too, a demurrer cannot be interposed to a part of a single

separate defense. Cobb v. Frazee, 4 How., 413. And where an

answer is amended during a trial in a court of record, no demurrer

can then be interposed, since the objection to the amendment is

of itself sufficient to raise the question as to the propriety of its

allowance. Tlierasson v. Peterson, 22 How., 98.

The time for interposing a demurrer is at the joining of issue

in the action. If the complaint is defective it ought to be then

demurred to if the defendant desires to raise the question. And
if he omits to demur then, but joins issue upon the merits upon a

question of fact, the right to demur to the complaint is gone.

And the same rule applies to an answer, which must be demurred
to at the time when it is interposed, or the right to do so will be

waived.
There may be a demurrer to one of several causes of action or

defense, although no demurrer is allowed to a part of a single

cause of action or defense. And for that reason there may be

issues both of law and of fact joined in the same action.

If two separate causes of action are set out in the complaint,

the defendant may demur to one of them, and join issue upon

the other upon a matter of fact. So, too, one of several separate

defenses may be demurred to, and the others will be deemed to

be at issue upon matters of fact. But a party is not permitted

to demur and also to answer to the same matter. Munn v. Bar-

num, 1 Abb., 281.

Decision op judgment on the demurrer."] As a general rule, the

judgment on a demurrer ought to be given at the joining of

issue, so that there may be an immediate amendment of any

defective pleading, and so that the cause may be at issue ui>on

questions of fact before any adjournment is made.
There is no legal objection, perhaps, to an adjournment for the

decision of a question of law, and yet it does not fall within

the general scope of adjournments which are usually granted

for the purpose of procuring evidence. The correct practice will

be to decide a demurrer promptly after it is interposed and argued
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if argument is made. This mode of practice will avoid any
necessity for adjournments, except in those cases in which it is

important to obtain evidence for the trial of issues of fact. Where
there are issues both of law and of fact, the issues of law ought
first to be disposed of. Wright v. Williams, 2 Wend., 632 ; Pitts-

town V. Plattsburgh, 15 Johns., 398. And this is especially true

in those cases where the demurrer will dispose of the entire cause
of action. Booth v. Smith, 5 Wend., 107 ; Shaw v. Raymond, 2

Oow., 512. In such a case, if the issues of fact were first tried,

but the final judgment on the demurrer were in favor of the
defendant, he would recover costs against the plaintiff" on the

whole record. Ih. But there is no provision for two separate trials

of issues in a justice's court, except so far as it may be done in

the mode already pointed out, of trying the demurrer imme-
diately at the joining of issue, and then requiring the joinder of

an issue of fact when that is proper.

Where tl^ere is an issue of law which disposes of the entire

right of action, or the whole ground of defense, there will be no
occasion to try any other issues joined upon the facts. Love v.

Humphrey, 9 Wend., 500; Jack v. Martin, 34 Wend., 507; Baclcus

V. Richardson, 5 Johns., 476.

Under the former system of pleadings, the court sometimes had
a discretion to exercise whether the judgment on a demurrer
should be final, or whether it might be withdrawn, or whether a
defective pleading might be amended. But under the Code, the

imIq \^ imperative that the judgment shall be that the defective

pleading be amended. Yol, I, 10, § 64, sub. 7. And whenever
the justice decides that a pleading which has been demurred to is

defective, he must order an amendment of such pleading, and if

he gives final judgment instead of ordering an amendment, his

judgment will be reversed on au a|)peal. Milliard v. Austin, 17

Barb., 141; TwrckY. Richmond,lS'&SbTh.,bd^; Glasse y. Keulsen,

3 Abb., 100; Smith v. Mitten, 13 How., 326; Stern v. Drinker, 2

E. D. Smith, 402.

Where an amendment is ordered, the justice has no authority

to select what the amendment shall be. And where an answer
of title to land had been interposed and held defective on de-

murrer, it was held that the justice had no right to decide that

the answer should not be so amended as to present the question of

title again in the amended answer. Smith v. Mitten, 13 How., 326.

A general demurrer is sufficient to reach every defect that exists

in a pleading in a justice's court. Stern v. Drinker, 2 E. D.
Smith, 402.

Where the defendant demurs to a complaint, and the justice

overrules the demurrer, and the defendant then answers and joins

an issue of fact, which is tried, the decision of the justice on the

demurrer cannot be reviewed upon an appeal. Irvine v. Forbes,

11 Barb., 587; Peck v. Cowing, 1 Denio, 222; Jones v. Thompson,

6 Hill, 621.

If the demurrer is well taken, and the justice improperly over
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rules it, the party demurring, may, if he chooses, refuse to amend
or join any other issue, and if a judgment is rendered against him

in the action, he may, on appeal, review the decision of the jus-

tice on the demurrer, and if it is erroneous it will be reversed.

Jones V. Thompson, 6 Hill, 621 ; Keteltas v. Myers, 5 E. P. Smith,

231 ; Allen v. Patterson, 3 Seld., 476. Thus much has been said

in relation to demurrers, because the subject is one of growing

importance in justices' courts. The jurisdiction is such, that quite

important questions are tried in these courts, and the parties

ought to know both their rights and their duties in relation to the

manner of litigating the cause. But the question has an impor-

tance far greater than any which relates to the trial in the justice's

court, for as the law now stands,,nearly every cause of importance

may be retried in the county courts, and on a trial there, the

court is bound to try those issues which the parties joined before

the justice. And there is no power of amending, by allowing the

insertion of a new cause of action, or of a new ground of defense.

iSavage v. Cock, 17 Abb., 403. But see Post, 874.

It is for the interest of the parties, therefore, to insist upon
correct pleading in the first instance, for there will be several

advantages arising from it. In the first place, the parties will

know precisely what issues are to be tried, which is indispensable

to a full and fair trial. Again, an omission to demur to a de-

fective pleading', waives all objection to it afterwards on the trial

or upon an appeal. And finally, if the pleadings are left defective

until a new trial in the county court, important rights may be

lost from the want of power to supply the defect. The form of a

demurrer and of a judgment thereon, will be given in a subsequent

place in this work.

CHAPTER XVII.

ADJOUENMBNTS.

The statutes relating to adjournments have already been given

in full. Vol. 1, 47 to 49. There are few questions which can arise in

relation to adjournments that are not fully answered by some of

the sections referred to. And a careful examination of their

provisions is generally indispensable whenever a doubt exists as

to the correct practice in a given case. There are also numerous
decisions which have been made by the courts upon this branch

of the practice, and the more important of them will be noticed

while examining this subject.

The granting or the refusing of an adjournment is generally a

matter of some importance to the parties, and for that reason

a justice ought to exercise great care in the discharge of this

duty. The object of pleadings, is to apprise each party of what

the other claims. Ante, 292, &c. And after joining issue, the law

gives to both or either of the parties, an adjournment for the

purpose of preparing for the trial of the issues. A full and a fair

trial is what the law intends to give to all litigant parties. After
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issue joined, an adjournment is so much a matter of course,

that disputes seldom arise in relation to it. It occasionally hap-
pens, however, that one of the parties is prepared with his

evidence, and desires to proceed to the trial on the return day of
the process. But this is not of itself any reason for requiring the
opposite party to proceed with the trial without his evidence.

The law gives one adjournment to each party for the express

purpose of collecting and arranging the evidence which is to be
adduced at the trial. E^either party is presumed to know what
his adversary claims until the pleadings are put in ; and, there-

fore, neither party is expected to be ready for trial on the return

day of the process.

If both parties are prepared and desire to proceed with the
trial on that day, there is no legal reason why the cause should
not be then tried. Though there are sometimes reasons why the

justice" cannot conveniently hear the cause at that time, and he
may adjourn the trial on his own motion, as we shall see in a
subsequent place. Whenever a motion is made to postpone the

trial of a cause, the first question is, whether the application is

made for the promotion of justice. An adjournment is not given
for the purpose of delaying the prosecution of a just demand,
and, therefore, the application ought to be one which is made in

good faith by the party applying. But it is not to be understood

that the justice is to inquire as to the mere equities which exist

between the litigant parties. K the plaintiff has a legal right of

action, the law gives him a right to as full and fair a hearing in

a technical or a hard action, as it does in the most equitable one.

So, on the other hand, where the defense is a legal one, but it is

not favored by the courts, as, for instance, when the defendant

relies upon the statute of limitations, or of usury, or other

similar cases, the defendant is entitled to the same right to pre-

pare for the trial of these issues, as he would be were the defense

a favored one.

The principle is this, whenever the law gives a right of action,

or secures a ground of defense, it also confers all the powers and
facilities which are requisite to enforce the right of action, or to

secure the ground of defense. The object of a trial, is to deter-

mine the legal rights of the parties in relation to the matters

involved in the issue made; and the justice should carefully

guard the rights of both parties, so that there shall be a full, fair

and impartial trial.

On whose motion; on motion of the justice.'] There are cases in

which a justice may adjourn the cause either with or without the

consent of the parties. This right, however, cannot be exercised

by him at any other time than on the return of a summons or

an attachment, or on the joining of issue without process; and

such adjournment cannot be for a time exceeding eight days.

Vol. I, 47, §'§ 57, 58. But a justice has no right to adjourn a

cause on his own motion in an actipn commenced by warrant.

lb. In those cases in which a justice may adjourn a cause on
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his own motion, the power is one which is in terms confided to

the discretwn of the justice. Yol. I, 47, -^ 57. In the exercise of

this discretion the justice may sometimes find it useful to secure

his own interests and convenience as to the time of hearing the

cause. But the power conferred, is not an arbitrary one which is

to be used regardless of the rights, interests or convenience of the

parties. ,When a plain case is made for a first adjournment,

the justice is bound to grant it as a matter of right. But occa-

sionally the proof for the purpose of procuring an adjournment

may be defective, and, if the justice is satisfied that justice will

be promoted by an adjournment, this section places it within his

power to adjourn the cause for a time not exceeding eight days.

As a general rule, the decision of the justice in granting an

adjournment in such cases is final. Kittle v. Baker, 9 Johns., 354;

Nellis V. McCairn, 35 Barb., 115. But in one case where it

appeared that a child of the defendant was dangerously sick,

which was sworn to by the defendant's father, who requested an

adjournment on the return day of the summons, which was
denied and a judgment rendered in favor of the plaintiff on the

same day, this judgment was reversed because the justice refused

the adjournment. Bose v. Stuyvesant, 8 Johns., 426. The justice

must act in the exercise of his discretion, and not on motion of

either of the parties, or the right will be considered as waived,

and the adjournment irregular. In one case Where issue was
joined on the return day of a summons, and the defendant asked

for an adjournment, but the plaintiff objected to granting it, and

demanded proof and bail. The defendant refused to make oath

or to give bail, and the justice decided that he was entitled to an

adjournment without either proof or bail, and granted the motion

for an adjournment on the motion of the defeiidant without proof

or bail, and not on motion of the justice. This decision was held

to be erroneous because the justice did not act upon the discre-

tion conferred upon him, and if he acted upon the motion of the

defendant, the proof and security demanded by the plaintiff

ought to have been required. Peck v. Andrews, 32 Barb., 445.

A justice is limited strictly as to the time when he may exer-

cise this discretion, and if he adjourns the cause at any time

except that specified by the statute, the adjournment will be

irregular. AberJiall v. Roach, 11 How., 95; Oamage v. L(m>, 2

Johns., 192.

If the first adjournment is by consent of the parties, that will

not authorize the justice to adjourn the second time on his own
motion. Kilmore v. Sudam, 7 Johns., 530. But if the plaintiff

consents in such a case, and the defendant does not object, it will

be deemed an adjournment by the consent of the parties. li-

On motion of the plaintiff.'] A plaintiff is presumed to be pos-

sessed of evidence, suflicient to maintain his action, since it

would be most unreasonable for him to commence an action,

without any evidence to support it. The law gives a plaintiff, a

right to one adjournment, if the application is made at the retnrn<
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of a summons, or an attaclimeut, or upon the joining of issue,

without process. Vol. I, 47, § 59. But if the, defendant is ready
for trial, at the joining of issue, he may require the plaintiff or
his attorney, to make oath, that the plaintiff cannot safely pro-

ceed to trial, for the want of some material testimony or witness.

11. The plaintiff is entitled, as a matter of right, to one adjourn-
ment, at the time of joining issue, provided he complies with this

statute. 11. Nellis v. ilfcCairw, 35 Barb., 115. It is not necessary
that the plaintiff' should state in terms, that the absent -fitness is

material, if he states that he cannot safely proceed to trial without
him. Or at any rate if that statement is material, the objection

will be waived if the opposite party does not object, on that

accouut nor examine the plaintiff on that point.

A plaintiff cannot, as a general rule, have more than one
adjournment on his own motion. The exceptions to this rule

will be noticed hereafter. The rule which denies the plaintiff a
right of adjournment at any other time than the one mentioned,
is enforced quite strictly by the courts.

It is not important on whose motion the first adjournment is

granted, for, whether it is done by mutual consent, on the motion
of the plaintiff, or on motion of the defendant, neither contin-

gency will authorize a further adjournment in behalf of the

plaintiff.

The practice under the old statutes, and under those now in

force, is the same. Where issue was joined on the return of pro-

cess, and the cause was adjourned for trial, and the plaintiffs appear-

ed, but the defendant did not appear, on the adjourned day ; and
the plaintiffs stated to the justice, that they and the defendant had
agreed to adjourn the cause until the defendant should be further

notified, and that they had notified the defendant for a day,

which was specified. The plaintiffs also made oath, that they

could not safely proceed to the trial of the cause,, for the want of

a material witness, who resided at a distance. The justice then

adjourned the cause to the day specified, at which time the plain-

tiffs appeared, but the defendant did not appear, and the plaintiffs

recovered judgment, which was reversed on the ground that the

justice had no authority to adjourn the cause a second time, on
the motion of the plaintiffs. Pr&udfit v. Henman-, 8 Johns., 391.

So where issue was joined, on. the return day of a summons,
and the cause was adjourned by consent, and on the adjourned

day, the parties appeared, and the plaintiff asked for a further

adjournment, and made oath that a material witness had been

subpoenaed, but that he did not attend. The defendant objected

to a further adjournment, but the justice granted it for six days;

at the expiration of that time, the defendant did not ap[)ear.

but the plaintiff did, and he then proceeded, and took a judgment
against rhe defendant, which was reversed for erroneously grant-

ing this adjournment. Payne v. Wheeler, 15 Johns., 492, and see

Bailey v. Delaplaine, 1 Sandf., 11 ; Horton v. Auclimoody, 7 Wend.,

200. If the defendant expressly consents, the justice may grant

Wait 11—43
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any number of adjournments to a plaintiff. So if a defendant

is present, when a second or further adjournment is asked by

the plaintiff, and no objection is made, such silence will be

construed into an acquiescence, that the adjournment may be

made. Kilmore v. Sudam, 7 Johns., 529.

On motion of the defendant.'] Applications for the postponement

of a cause are most frequently made by the defendant. And this

is almost invariably the case after a first adjournment. The
statute provides that an adjournment m.ay be had by a defendant

at the joining of issue upon certain specified conditions. And it

also provides for a further adjournment by a defendant upon his

compliance with the requirements of such statute.

The cases in which adjournments may be had in cases com-
menced by warrant, will be noticed in a subsequent place. In

ordinary cases, when a defendant makes a first application to

postpone a cause, he will be merely required, to make his applica-

tion at the time of joining issue, to make oath if reqnired by the

plaintiff or the justice, that he cannot safely proceed to trial for

the want of some material testimony or witness, which he must
specify; and further, he must give proper security if that is

required by the plaintiff. Vol. I, 48, § 64.

When the application is made at the joining of issue, the

defendant need not show that he has used diligence to procure

his witnesses or his evidence, nor need he disclose what he expects

to prove by his absent witnesses. The first adjournment on motion
of the defendant, may be for any time not exeeding ninety days.

In determining the length of time for which the cause should be

postponed, the justice must exercise his best judgment upon all

the circumstances which are disclosed upon the application. If

the parties live at a very great distance from the justice, so that

it is not convenient for them to attend frequently, and it is pro-

bable that the desired witness cannot be procured on a short

adjournment, it will be advisable to adjourn to such time, not

exceeding ninety days, as will render it probable that the attend-

ance of the witness may be secured at the time to which the cause

is postponed. It ought, however, to be a case in which a witness is

clearly a material one, and in which his attendance cannot be

procured at an earlier day, to induce a justice to delay the trial

so long, especially if the plaintiff is unwilling to assent to the

arrangement. So much is left to the discretion of the justice in

relation to the length of time for which a cause may be adjourned
within the statutory hmits, that no general rules can be given

which will be applicable to every particular case. This discretion

has been given for the express purpose of enabling a justice to

protect the rights of the parties, and to see that justice is done to

all concerned.
There are two classes of cases which will frequently come up

for adjudication. One of them is when a defendant has no sub-

stantial or meritorious defense, and he desires to postpone the

cause for the mere purpose of delay. This the law disapproves.
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•and no justice ought to tolerate justice to be delayed or frustrated

by any such improper practice. But he ought to be equally
careful to comply with the statute, and to grant an adjournment
when it is a legal right, and in every case in which he has autho-
rity to do so, if he is clearly satisfied by competent proof that
justice will be promoted by granting the application. The other
class of cases is when a plaintiff is prepared for trial, but the
defendant is not, and the plaintift' desires to press the cause on
to trial. A plaintiff may have several reasons for taking this

course. He may consider his claim a just one, and 'the defense
an unjust or unfounded one, or he may have witnesses in attend-
ance whose evidence is important to him, and whom he will not
be able to produce at a subsequent time, or he may wish to avoid
the expense and delay of several adjournments. But it is some-
times the case, that a plaintiff desires to obtain an unfair and an
unjust advantage over a defendant who has a full and merito-
rious defense upon the merits, if his 'evidence is attainable, but
whose witnesses cannot be procured without an adjournment.
Such reasons and motives will prompt a plaintiff who is prepared
for trial to press the cause on to trial as against his opponent who
is unprepared.
The justice, however, must look at both sides of the question,

and so dispose of the matter as to secure the just rights of all the
parties so far as that can be done. A plaintiff may urge an
unjust claim as earnestly as a just one. And if the defendant
has a legal defense to an unjust demand, he ought to have every
reasonable facility for establishing his defense. So there are also

unjust defenses which are improperly interposed. The law per-

mits a defendant to raise such issues as he chooses, if the grounds
of defense are such that if true they would be a legal bar to

the plaintiff's right of action, or if they would abate an action

in the form, or at the time at which it was brought. The truth or

the falsity of a defense, is a matter to be established at the trial.

And it is not generally the case, that a justice can determine
what the merits of the action or defense are, upon a mere motion
to adjourn the cause for the purpose of i^reparing to try that

precise question. It is true, that the circumstances which trans-

pire on the application for a postponement, sometimes indicate

the probabilities of the result of the trial, if the cause was tried

upon such evidence as may then be disclosed. But it is rarely

the case that a defendant is willing, or that he is legally bound,
to disclose all the evidence upon which he relies for establishing

bis defense. And all that a defendant need , establish, is that he
has material evidence which is necessary" to his delense, unless

the application is made at a time subsequent to the joining of

issue, when other facts must be shown.

Second or further adjournment^ Some of the remarks which

have.just been made are equally applicable to a second or further

adjournment. The statute provides that a defendant may have

any number of adjournments which may be necessary to enable
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him to establish his defense, provided that such adjouruments do
not in the aggregate exceed ninety days from the joining of issue

in the action. Vol. I, 48, 49, §§ 64, 65, 68.

But such adjournments on the motion of the defendant are

not to be granted as a matter of course. The statute has require-

ments and conditions which must be complied with before an
adjournment can be demanded as a legal right. A first adjourn-

ment is presumed to be suificient to enable the parties to prepare

fully for the trial. But this presumption does not always accord

with the facts. If the plaintiff fails to secure his evidence at the

adjourned day he must go to trial at a disadvantage, or must dis-

continue his action, since he cannot have a second or further

adjournment. Ante, 337. With the defendant the case is other-

wise. If he gives such security as the law requires, and proves by
his own oath, or otherwise, to the satisfaction of the justice, that he
cannot safely proceed to trial for want of some material testimonj'^

or witness^ which evidence, or witness he has been unable to

obtain, after due diligence for that purpose, he is entitled to a

further adjournment. Vol. I, 48, § 65.

There is one material difference between an application by a

defendant for a first adjourninent, or an application for a further

or subsequent one. On a first application at the joining of issue,

no diligence in procuring witnesses or evidence need be shown,
since the law does not require any effort to be made to procure
witnesses until the cause is at issue, so that each party may know
what evidence will be material at the trial. But, on a second or

further application, at a time when the cause was set down for

trial, a defendant must prove more than the mere fact that he
has material evidence or witnesses which are absent. The statute

in terms requires him to prove that he has used due diligence iu

procuring such evidence or witness. Vol. I, 48, § 65. If he has
material evidence or witnesses, but he takes no steps to procure
their appearance at the trial, it is his owu folly, and he must
abide by the consequences which result from such negligence.

A party may neglect to use due diligence because he is ignorant
of the statutory requirements. But, this is not a legal answer to

the objection that there has been a neglect to comply with the

law. The law requires every man to know what its requirements
are, or to submit .to the inconveniences which ignorance of its

provisions imposes.
The statute, however, is not imperative, for if the justice is

satisfied that the defendant has acted in good faith in procuring
his evidence and witnesses, and that he has used such diligence

as was reasonable, a further adjournment may be granted, espe-

cially if the promotion of justice will thereby be facilitated. But,
as a general rule, convenience and justice require that a defen-

dant shall fully comply with the requirements of the statute.

Unless diUgence were required, an unscrupulous defendant
would have a great advantage over a plaintiff', who can have but
one adjournment, and must then be ready to try the cause at
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the adjourned day. A plaintiff must, therefore, always be pre-
pared for trial, at any adjourned day, whether the cause was
adjourned on his motion, by consent of parties, or on motion of
the defendant. A knowledge of this fact may induce an unscru-
pulous defendant to adjourn as frequently as possible, for the
purpose of subjecting- the plaintiff to as great expense as possible

;

and if at any time he should appear unprepared for trial, then to

urge the case for trial with the advantage of depriving the plain-

tiff of a portion of his evidence. When a defendant attempts to
practice in that unfair manner, an intelligent justice will scarcely
fail to discover it, and apply the proper corrective, by denying
the adjournment thus unfairly sought. But a justice must be
careful to ascertain that the application is an unfair one, before
he assumes to act upon- such a supposition, because if a defend-
ant makes a clear case for an adjournment, it must be granted,
if the other requisites of the statute are complied with.

It sometimes happens that a justice is in doubt whether the
facts proved are sufficient, or whether the application for an ad-
journment is made in good faith. In all such cases, the safer rule

will be to grant the application, because the inconvenience of a
brief delay will generally be the principal consequence which
will result from granting the motion ; while a denial of the
motion might deprive a defendant of important evidence.

When the case is one on which the decision of the justice is

final, whether he grants or refuses an adjournment, on the ground
that the decision is one of fact upon all the evidence, it is fre-

quently the case that a justice may impose reasonable terms
upon thfe defendant as a condition of granting his request.

If the adjournment of the cause will deprive the plaintiff of
evidence or witnesses who are then present in court, but who
will be absent at the adjourned day, the justice may requixe the
defendant to stipulate in writing that the plaintiff may have an
adjournment if that becomes necessary in consequence of granting
the defendant's application.

Such a stipulation is valid, and it is binding upon the party
who gives it, and it ought to be fully enforced by the court,

whenever a case arises in which justice requires the enforcement
of it. In one case the parties agreed before the justice, oil the

return day of a warrant, that the cause might be adjourned for

three days, and that if one S. Y., a witness whom both parties

wanted, should not attend at the adjourned day, that then the

justice might adjourn for such reasonable time as he might deem
necessary, in order to procure the attendance of S. Y. On the

adjourned day S. Y. did not attend, and the plaintiff made oath
of the absence of S. Y., and asked a further adjournment, for the

purpose of obtaining his attendance. The defendant objected to

an adjournment, but the justice granted it for seven days ; at this

adjourned day the defendant did not appear, and judgment was
rendered against him, which was affirmed by the supreme court.

The court said : " Here was a valid and binding agreement be-
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tween the parties, which neither had a right to rescind without

the consent of the other. By this thev had authorized the justice

to adjourn. It is to be presnuaed, that had it not been for the

agreement, an apphcation would have been made and granted,

on the return of the warrant, to adjourn for ^ longer time than

three days. The oath of the plaintiff was merely to satisfy4ho

justice that it was proper to exercise the power given by the

agreement." Bichardson v. Brown, 1 Cow., 255.

It must be remembered, however, that when a defendant makes

a clear and plain case for an adjournment as a matter of right,

no such stipulation can be properly required, since the law gives

him an adjournment in that event, without any qualifications or

conditions except such as the statute imposes. But, in those

cases in which a clear case is not made out, the justice may fre-

quently impose this condition in a manner which is at once legal

and just to both parties. The stipulation need not be reduced to

writing ; but it will be advantageous to do so, since in that case

there can be no dispute as to the fact of the agreement or as to

its terms. And see Stcqyles v. Parlier, 41 Barb., 648.

It may be in the following form :

JUSTIOE'S COURT—Albany County, ss. :

A. B., Plamtiff,
[ Before E. F., Esq., a Justice of the Peace of the town

G.-D.,"'DeMdant. \
of New Scotland.

Whereas I, the defendant C. D., have this day made application for an

adjournment of this cause from the 13th day of December, 1864, to the 20th

day of December, 1864, at 10 o'clock a. m., at the office of the said Justice E.

F., in the town of New Scotland. Now, in consideration that the said

cause shall be adjourned on my motion and at my request now made, I do

hereby stipulate and agree that a further adjournment shall be granted to

the said plaintiff, for such time as to said justice shall seem proper, if such

adjournment shall be necessary, and if satisfactory proof of such necessity

shall be made before the said Justice E. F., on the said 20th day of Decem-
ber, 1864. - CD., Defendant.
Dated December, 13th, 1864.

After the execution of this agreement it should be left with

the justice. And if, on the adjourned day, the plaintiff is not

able to i)roceed safely with the trial, after due diligence to have
his evidence and witnesses there, the justice ought to grant- a

further adjournment to the plaintiff, upon due proof of the ab-

sence of material evidence or witnesses, and of due diligence iu

attempting to procure them at the trial. The agreement or stipu-

lation need not be in the precise form of the precedent given ; it

may be varied according to the circumstances of the particular

case, and in a proper case it may be an absolute agreement to

adjourn upon the happening of some specified event, as, for

instance, the absence or illness of a specified witness. This being

an adjournment by the consent of parties, they may limit the

time of adjourning to ninety days, or they may extend it beyond
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'.hat time, if tbey so agree. And the agreement ought to state

whether the further adjournment is to be for a specified number
of days, and if so, that number ought to be stated ; or the agree-
ment may leave the time to be fixed by the discretion of the

justice.

When to apply.] When the justice does not adjourn the cause on
his own motion on the day of joining issue, it must be adjourned

by the mutual consent of the parties or on motion of one of them.
When the application is made by the plaintiff, it must be made at

the time of joining issue, and not afterwards, unless it is done in

pursuance of some agreement like that just mentioned, or in some
other special case not included in this general rule as to adjourn-

ments. The defendant, however, may apply at any time within

ninety days of joining issue, provided he does not ask to exceed
ninety days from such issue, and provided he makes due proof of

the necessity for the adjournment and gives the necessary secur-

ity. But a defendant may make his application in such a man-
ner arid at such a stage of the proceedings as to waive his rights

which he might have claimed in a proper application.

If he neglects to apply for an adjournment until a jury is

impanneled and sworn, the application will be too late, and the

justice will not have authority to grant the motion. Mattlieics v.

Fiestel, 2 E. D. Smith, 90 ; Pollock v. IJlile, Id., 541 ; Story v.

Bishop, 4 E. D. Smith, 423 ; Aherhall v. Roach, 11 How., 95 ; Fair-

lanks V. Codies, 1 Abb. 150 -,8.0^3 E. D. Smith, 582 ; Parmehe
v. Thompson, 7 Hill, 77 ; Fink v. Hall, 8 Johns., 437. So, too, an
application to adjourn comes too late after the trial has com-
menced before the justice without a jury. The swearing of a
witness in the cause, and his examination partially or wholly, is

a commencement of the trial in such a case.

If a witness refuses to be sworn, or if sworn he then refuses

to testify or to answer proper questions, he may be committed to

jail, and the cause adjourned, Yol. I, 73, '§.§ 204, 205, 206.

There are cases however, in which a justice may delay a

cause for a short time, even after a trial has commenced, before

the justice alone, or when the trial is by jury. And if an impor-

tant witness is unexpectedly absent, or if a material witness is

near the court, and can be procured in a short time, the justice

may, in his discretion, hold open the cause a short time for that

purpose. In one case a justice held open the cause for two hours

after a jury was impanneled to enable the plaintiff to procure

witnesses, and this was held to be within the discretion of the

justice. Pease .v. Oleason, 8 Johns., 409. But this discretion is

not an arbitrary one, and if the delay is unreasonable, it will be

error. And where a trial had commenced, and the justice held

open a cause for twenty hours to enable the defendant to go

twelve miles to procure evidence, this was held to be unreason-

able. And where the justice proceeded with the trial in this case,

in the absence of the plaintiff, at the time fixed for resuming the

trial, a judgment in favor of the defendant was reversed. Green
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V. Angel, 13 Johns., 469; and see Aberhall v. Roach, 11 How., 95;

8. C, 3 E. D. Smith., 345. There are numerous cases in whicii the

law authorizes a justice to hold open the cause for some considerar

hie time. This frequently arises from the necessity of- the case,

when a jury has been demanded, and a venire issued, it frequently

takes a long time to procure a sufficient number of persons. In

such a case the delay is unavoidable, and the delay excusable,

even if it happens that the cause must be held open from one day
to the next. Bay v. Wilber, 3 Oaines, 134; Vol. I, 37, § 1. So,

when a justice is engaged in the trial of a cause, he may delay

the trial of an other cause until the first cause has been disposed

of. Hunt V. Wicliwire, 10 Wend., 102. So, in case ajury disagrees

and is discharged, it is proper to issue a new venire, which n)ust

be returnable within forty-eight hours, and the cause may be held

open in the meantime. Vol. I, 54, '^^ 102. This limitation of time

may be waived by express agreement, or by implication arising

from the acts of the parties. In one case a cause was'tried by a

jury on the 14th day of the month, and the jury disagreed and

were discharged by the justice, and the justice then proposed to

the parties to postpone the cause until the 17th day of the same
month, to which neither party made any objection. There was
no other consent than this, which was implied by the silence of

the parties, and the justice then adjournied the cause until the

17th of the month. The plaintiff appeared on that day, but the

defendant did not, and a judgment was rendered in favor of the

plaintiff. This judgment was held to be regular, and the judg-

ment valid. Fiero v. Reynolds, 20 Barb , 275-

After a trial has been had and the jury is discharged, because

x)f an inability to agree upon a verdict, the defendant cannot

insist upon an adjournment as a matter of Tight. Having once

declared himself ready for trial, and having once proceeded to

ithe trial, it is too late to insist that he could not procure his

•evidence or witnesses before the trial commenced. An action

was pending before a justice, and a trial commenced before a

jury called by the defendant, and after a partial trial of the cause,

it was adjourned on motion of such defendant. On the adjourned

day, five only of the jurors appeared, the sixth being absent on

account of illness. The defendant refused to try the cause before

the five jurors who appeared. He also objected to a new venire,

ov to having a talesman called. The justice, at the request of the

defendant, then dismissed the five jurors. The plaintiff then

insisted upon an immediate trial, and requested the defendant to

take out a new venire, returnable immediately, which the defend-

ant refused to do, but on the contrary, he made an ax)p]icatiou

for an adjournment for the purpose of procuring the attendance

of two witnesses who resided eight miles from the place of trial,

who had not been subpoenaed, nor had any effort been made to

procure their attendance. A witness was sworn as to the mate-

riality of the absent persons as witnesses. The justice decided

to grant the adjournment on the terms that the defendant paid
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S1.75 to the plaintiff, which was the amount of fees payable to

material witnesses of the plaintiff then in attendance. The de-

fendant refused to comply with these terms, and the plaintiff

insisted upon proceeding immediately with the trial, and he also

consented to issuing a new venire returnable immediately. The
justice offered to issue such new venire returnable immediately,

but the defendant objected to an immediate trial, and insisted

that the cause must be tried by a jury, though at a subsequent
day. The plaintiff then asked to have the cause tried without a
jury, which request the justice granted, and the cause was tried

without a jury, and the plaintiff had judgment. This was held

to be regular and the judgment was affirmed. Babcoclc v. Hill, 35
Barb., 52. It was held that the neglect to subpoena the witnesses

named was a want of due diligence, and that the -justice would
have been justified in refusing an adjournment upon any terms.

So, it was also held that the conduct of the defendant amounted to

a waiver of a jury, for he had refused to have a venire to obtain

a jury on the trial day, although he wished for one for a subse-

quent day, and this amounted to a refusal to have a jury at the

time the cause was tried.

When a material witness has been subpoenaed, and he neglects

or refuses to appear in pursuance^of the process of the court, an
nttachment may be issued against hiiu. And for that purpose,

the justice may hold open his court for the return of the attach-

ment, whether'it is applied for by the plaintiff or by the defendant.

This application ought to be made, however, before the trial is

commenced, especially if the witness has not appeared at all.

AUrhall v. Eoach, 3 E. D. Smith, 345. But in such a case, if the

justice has any discretion to exercise, it must be reasonably and
not arbitrarily exercised. Ante, 336. When practicable, it is best

to hold open to a definite term, as for instance, for so many hourS;

or to a certain hour of a specified day. An indefinite holding

open for several days is improper. . Wilcox v. Clement, 4 Denio, 100.

But if a witness has appeared and he disappears during the pro-

gress of the trial, the justice may hold open the cause for a short

time for the purpose of bringing him before the court on an

attachment, as in the case of an absent witness. Ante, 343.

Where to apply.'] The application for an adjournment must,be

made at the place at which the process is returnable, or at the

place to which it has been adjourned. A justice has no ri-ght to

try a cause in the absence of the defendant at a place different

IVom the place named for his appearance, if the trial proceeds on

the return day. Stewart v. Meigs, 12 Johns., 417 ; Case v. Tan
Ness, 1 Johns. Oas., 243. But where both parties have appeared,

the justice may adjourn the cause for trial at an other place,

Avhether the parties consent or not. Worrell v. Near, 1 Oow., 112.

In that case, the application must be made at the place fixed for

trial, if the application is made on the day so fixed for trial.

Hoiv to apphj^ When an adjournment is sought, there must in

every case be an appearance for that purpose by the party who

Wait II—4i
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desires the adjourninent. This appearance may be in person or

by attorney or agent. But there must be an appearance by some
one. A cause was adjourned with a provision that if the defend-

ant filed security as provided by the statute, he should have a

further adjournment. He tiled the security, but neglected to

appear at the adjourned day to procure the further adjournuieut,

and judgment was rendered against him on that day. This was

iield to be a regular judgment. Mtiber v. Held, 3 Abb., 110. The
application for an adjournment may be made by the plaintiff' in

person, or by any attorney or agent in his behalf, if duly author-

ized for that purpose.

The statute expressly authorizes a plaintiff' or a.defendant to

appear and prosecute or defend by attorney. Vol. I, 43, §<^ 37, 39.

These sections are a full authority to an attorney to do any act

which it may be necessary to do in the cause during its progress,

if duly authorized by the party represented. And since there are

no regular attorneys in a justice's court, any person may be

employed as an attorney. See Appearance, ante, 224. A justice

is bound to permit a duly authorized attorney or agent to make
the necessary proof for an adjournment, and a refusal to do so

will be an error for which a judgment will be reversed, t^eers v.

Grandy, 1 Johns., 514. In a subsequent case, it was said to be

a matter of discretion. Killmer v. Crary, 13 Johns., 228. But
the previous decision was overlooked by the court, since it is

not mentioned in the opinion. Both of these decisions were made
before the enactment of the Eevised Statutes. And since those

statutes, it is entirely plain that an adjournment may be procured

by an agent or an attorney as a matter of right, in any case in

which a party might in jjerson demand it. It is not necessary

that proof should be made that the party cannot attend in person

to make the application, since the law does not require his per-

sonal attendance, but permits him to appear by agent or attorney

if he chooses.

In many cases the agent or attorney is well acquainted with all

the material facts which the several witnesses know, and which

it will be important to prove on the trial of the cause. In such

cases, and indeed in all cases, it is proper that the application

should be made by any duly authorized person. And the only

conditions required for an adjournment are, that sufficient proof

be made, and that proper security be given if that is required.

There is one qualification to the rule in relation to an application

by an agent, l^o person can legally act as agent or attorney for

both parties, plaintiff's and defendants, and such an appearance^

would be irregular. Sherwood v. Saratoga and Washington R. B.

Co., 15 Barb., 650; see Appearance, ante, 225.
An adjournment cannot be made by a justice in the absence

'

of both parties. In one case issue had been joined, and the cause

adjourned to the 20th day of May, for trial. The justice then

left his office, but returned in a short time, when he found a note

or written consent upon his table signed by the counsel for the
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respective parties, authorizing an adjournment to tbe 18th day
of May, instead of the 20th as agreed. The j ustice was requested
to " note the fact," and he thereupon, iu the absence of the parties,

adjourned the cause to the 18th of May. On that day the par-
ties appeared, but the defendant refused to proceed with the trial

on the ground that the adjournment was irregular, and he asked
for a further adjournment, promising to waive the irregularity if

the adjournment should be granted. This application was
refused, and the plaintiff" had a judgment which was reversed
on account of the irregular adjournment in the absence of the
parties, which irregularity was not waived by any act of the
defendant. Weeks v. Lyon, 18 Barb., 530. In an other case, issue

was joined on the 15tb day of July, and the cause adjourned bj
consent until the 20th day of the same month. A further ad-

journment by consent was made until the 15th day of October.
On the 10th day of October the plaintiff's agent or attorney
went before the justice, and swore that the plaintiff and one
of the defendants had both authorized him to appear and adjourn
the suit to some day beyond the 1st of January followiug. The
cause was adjourned to the 9th day of January mentioned, when
the plaintiff appeared, but the defendants did not appear, and a

,
judgment was obtained by the plaintiff, which was reversed on
account of the irregular adjournment. Deland v. Richardson, 4
Denio, 95.

In an other case, the parties appeared on the return day, at the
place mentioned in the process, but the justice did not appear.

The justice sent a note, which was not signed, to the person at

whose house the process was returnable, adjourning the cause to

a subsequent day. On that day the justice and the plaintiff

appeared, but the defendant did not, and the plaintiff obtained
a judgment which was reversed because of the irregular adjourn-
ment. Wiest V, Critsinger, 4 Johns., 117. These cases show with
what strictness the courts enforce the rule that the justice and
the parties, or at least the justice and the plaintiff, must be
present in court before a regular and valid adjournment can
be made.

In the case of a first adjournment, a defendant is required to

specify some material testimony or witness if the plaintiff de-

mands it. Vol. I, 48, § 64, sub. 2. But this is not to be construed

as meaning that the defendant shall state the facts which he
expects to prove by the witness specified. He is required to

specify the witness, not to state the evidence which such witness

will give.

When a defendant asks for a second or further adjournment,

no such requirement is mentioned in the statute. Yol. I, 48, § 65.

He is simply required to prove that he cannot safely proceed to

trial for want of some material testimony or witness, and that he

has used due diligence to obtain such testimony or witness. li.

The proof may be made by the oath of the defendant or other-

wise, which means by any competent legal proof of the fact. It
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is also said that proof lunst be made to the satisfaction of the

justice, which means that he shall be judicially satisfied by

the proofs, aud not an arbitrary discretion which would not be

satisiied with the clearest proofs.

Nothing is more common than one objection urged by a plain-

tiff when a defendant asks for a second or further adjournment
The condition which the plaintiff would impose is, that the de

fendant shall disclose the facts which he expects to prove by the

absent witness or witnesses. The plaintiff never has a right- to

require this to be done. And the only case in which it can ever

properly be done is, when the circumstances show that the appli-

,

cation is not an honest and a just one, and the justice has just

suspicions in relation to the good faith of the defendant. A de-]

fendant will not be permitted to trifle with the rights of a plain-

tiff, nor to impose upon a court of justice by obtaining useless

and harassing adjournments. And when the facts fully convince

a justice that an application is made for such a purpose, he may
require the defendant to state on oath or otherwise, what facts

he expects to prove by such absent witness or witnesses. An
examination upon that point need not be carried further than to

show that the grounds of the application are well founded. And
a justice ought never to permit a defendant who is acting in

good faith, to be compelled to disclose his whole evidence on snch

an examination. To tolerate such a practice would give a plain-

tiff an unfair advantage, since he would then know the evidence

on both sides of the case, with the superior advantage of the

right to open and close the case to the jury.
*

It is a delicate duty to discharge when a justice is required to

decide between a defendant whose sole object is delay, and a

plaintiff who desires to compel a disclosure of .facts from a fair

defendant in violation of his just right to defend himself, with-

out being compelled to disclose on oath the grounds of his

defense.

"Where an application was made for a commission to take the

evidence of a witness who was not a resident of this state, and

the materiality of the witness was positively sworn to, it was
held that the ap^>licantwas not bound to state what he expected

to prove by the absent witness, and a refusal to issue the commis-
sion was held to be a sufficient ground to reverse the judgment
obtained by the opposite party. Eaton v. North, 7 Barb., "631.

The application is usually made orally, and the proof made by
swearing the party or his witnesses as to the facts of the case.

The application may, however, be made upon proper and sufficient

affidavits. But when the afiidavits are defective, or the applicar

tion is evidently made in bad faith, the justice may require the

applicant to be examined orally on oath.
In such cases, if the defendant refuses to be sworn, and to state

what facts he expects to prove, the justice may deny the adjourn-

ment. Onderdonk v. Banlett, 3 Hill, 323, which is an instructive

case; Irroy v. Nathan, 4 E. D. Smith, 68.
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The courts declare, however, that the justice ought not to refuse
the adjournmeut unless the case is clearly one of well grounded
suspicion. 76.

Form of oath.] The oath which is administered on an applica-
tion for an adjournment is quite general. Since it requires true
answers to all questions which the justice may decide to be proper.
The oath may be in the following form.

You do swear that you will true answers make to such questions as n)ay
be put to you in relation to the necessity of an adjournment, in the cause
of John Doe against Richard Roe, now pending before rae.

After this oath is administered, the person sworn may be
examined in relation to such matters as will show the necessity
for an adjournment. When' the party himself is sworn, he
usually states the absence of his witness, his materiality and the
probability of his attendance at the adjourned day.

It is quite usual for the opposite party to examine the person
sworn, somewhat in the manner of a cross-examination.
But this is a matter which rests in the sound discretion of the

justice. He may permit such cross-examination, or if he is satis-

fied that an adjournment ought to be granted, he may dispense
with anyfurther examiuatiou, since the whole object of introducing
proof is merely to satisfy the justice, by legal proof, of the pro-
priety of granting an adjournment.

Form of affidavit for an adjournment.

JUSTICES' COURT.

^°^^J>°^
I Before A. B., Esq., a Justice of the Peace of Water-

EiohSd'Eoe. \
vliet, in Albany county.

Albany County, ss. :

John Doe, being duly sworn, says, that he is the defendant in the above
entitled action ; that CD. and E. F. are material witnesses to the defense
of this deponent, and that without the testimony of each of said witnesses
he cannot safely proceed to the trial of said action. Deponent further says
that C. D., one of the said witnesses, resides out of the county of Albany,
or of any adjoining county, and that he resides in the city of BuiFalo, in

Erie county, N. Y. Deponent further sayS that the said E. F. is a resident

of the county of Albany, and that he is at present absent from the county
of Albany, as defendant is informed and verily believes, and that said E.
F. is now in the city of New York ; that issue was joined in this action on the

Ulih.day of December, 1864, and on the same day the cause was adjourned,

by consent ofparties, to the 22d day of December, 1864, for trial ; that on the

said 14th day of December this deponent procured a subpoena from A. B., the

justice before whom the said action is pending, and that on the same day
and immediately after receiving said subpcena, this deponent went to the

residence-of the said E. F., for the purpose of subpcenaing him as a wit-

ness on the trial of said action ; that deponent was unable to find the said

E. F., and was then and there informed by the wife of said JE. F., that he
had, on the 13th day of December, 1864, left the city of Albany to go to the

city of New York, to attend to business which would require his absence
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from Albany, and his attendance in the city of New York, until the first

day of February, 1865 ; that New York is not in Albany county,' nor in any

county adjoining thereto ; that deponent has used due diligence in procur-

ing the attendance of said E. P. as a witness ; and deponent further says,

that he expects to be able to procure the attendance of the said witness, E.

F., within ninety days from the ioining of issue in said cause.

RICHARD ROE.
Subscribed and sworn before me, this

}^

22d day of December, 1864,
)

A. B., Justice, &c.

In the i)recedeiit just given, the aflSdavit is made by thp defend-

ant in ])erson. But this is not necessary, for if any other person

knows facts sufficient to make a pro'per case, the affidavit may
be made by him. So there may be oral evidence given in addi-

tion to the affidavits. It is the usual practice to swear the wit-

nesses, and let them state orally the facts which are required to

be proved. But in some cases the defendant may be at a great

distance from the justice's office, or he may be absent by reason

of illness, and besides that he may be the only person who. is

able to swear to the facts which entitle him to an adjournment;

in all such cases, or others of a similar character, the justice ought

to act upon the affidavit when presented, on the application made
by the attorney or agent of the defendant.

The priucipal thing to be attained is, that there shall be a lona

fide application for the adjournment, and sufficient legal proof of

facts to authorize the justice to grant it.

Statutory requirements.'] The parties are required to join issue

on the return of process, or voluntarily, so that there may be some

issue to try. And after both parties appear upon the return of

process, an issue must be joined before an adjournment can be had,

unless the defendant neglects or refuses to plead. Ante, 294.

When the defendant neglects or refuses to plead by putting in a

demurrer or answer, the plaintiff should file his complaint, and

the justice will then adjourn the cause on his own motion, or on

that of the i)laintiff, for a short time, to enable the plaintiff to

prepare for trial. Though if the plaintiff is ready for trial, no

adjournment need be had in such a case.

After issue joined, no adjournment can be had by either party

without oath, if that is required by the opposite party. Vol. 1, 47,

48, §>^ 59, 60, 64, 65 ; Peek v. Andrews, 32 Barb., 445.

And when an adjournment is necessary to secure a full and fair

trial, an application must be made in the court below for such

adjournment, and the application must be founded upon a proper

affidavit, or upon some sworn evidence of its necessity, for a mere

oral statement of the necessary facts, without oath, will not be

sufficient. Edimrds v. Drew, 2 E. D. Smith, 55 ; Lynsky v. Pend^
grast. Id., 43 ; Eawson v. Grou>, 4 E. D. Smith, 18. A plaintiff

is not required in any case to give a bond as a condition for the

granting of an adjournment.
But a defendant may be required in every case to give a proper

bond before he can have an adjournment, if that is required by
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the plaintiff. Vol. 1, 48, ^-^ 64, 65 ; BelsMwY. CoUe, 1 E.D. Smith, 213.

The plaintiff may waive the right to a bond if he chooses.
And this waiver may be express or implied. When the defendant
is a person of undoubted responsibility it is not usual to require

a bond to be given.

And when the adjournment is opposed on the ground that the

proof is not sufficient, and no objection is made in relation to the
necessity of a bond, the justice may treat the matter as afhount-

ing to a waiver of a bond. Richardson v. Brown, 1 Cow.,, 255.

The plaintiff may, however, insist upon having a bond given
by the defendant, if the demand is made at any time before the
adjournment is actually granted. The giving of a bond as a
condition to an adjournment is a right which the plaintiff may
insist upon or not, as he may elect ; and a bond is required in

those cases only in which the plaintiff requires it,. Yo\. I, 48, § 64,

sub. 3, § 65. When the plaintiff requires such a bond to be given,

the justice has no right to dispense with the condition ; and. if

he adjourns the cause without requiring a bond, it will be error.

PeaTi V. Andreivs, 32 Barb., 445.

And the bond cannot be dispensed with even on the return day
of process, if the cause is adjourned on motion of the defendant,

and not by the justice on his own motion. Ih.

If a cause is adjourned several times on motion of a defendant,

it is not necessary to give a new bond on each application, if he
gave a proper bond on the first adjournment. If, however, such

bond becomes inoperative, or the sureties become insolvent, or

such sureties desire to be relieved from liability, the justice may
require a new bond to be executed. Vol. I, 49, § 66. The statute

prescribes the form of the security and the conditions which it

shall contain, and there ought An all cases to be a careful compli- '

ance with its requirements. Vol. I, 49, § 66. The conditions

which the bond will contain will depend upon the nature of the

action. And when an execution may issue against the person

of a defendant, such conditions will differ from those in which an
execution cannot be issued against anything but the property of

such defendant.

Bond for adjournment when execution issues against the body.

Know all men by these presents, that we, C. D., and E. F., of the town
of in the county of , are held and firmly bound unto A. B.,

in the sum of two hundred dollars, to be paid to the said A. B., his heirs,

executors, administrators or assigns, for which payment well and truly to

be made, we bind ourselves, our heirs, executors and administrators, jointly

and severally, firmly by these presents. Sealed with our seals, and date 1

the 13th day of December, 1864.

Whereas, an action has been commenced before D.,K., a justice of the

peace of the town of Watervliet in the county of Albany, by the said A. B,,

against the defendant G. H., for a cause of action which authorizes an execu

tion against the body, and'now, upon the application of the said G. H., the

trial of the said action is adjourned until the 1st day of January, 1865, at ten

o'clock in the forenoon, at the office of the said justice in the said town of

Watervliet.
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Now, therefore, the condition of this obligation is such, that in cas

judgment shall be given against the said defendant at the paid adjourned

day, or- at any time thereafter, and execution be issued against his person,

the said defendant shall render himself upon such execution before the

return day thereof; or in default thereof, if the said defendant G. H., or

his sureties C. D., and E. P., or either of them, shall pay the judgment so

recovered with interest, then this obligation to be void, otherwise of force.

C. D. [l. s."

Sealed and delivered ) E. F. [%,. s.

in presence of f

I. J.

Approval hy the justice.

I approve of the sureties in the foregoing (or the within) bond. Decem-

ber 13, 1864.
"

D. K., Justice.

Bond for adjournment when execution cannot issue against lody.

Know all men by these presents, that we, C. D., and E. F.,iof the town

of in the county of , are held and firmly bound unto A. B,,

in the sum of two hundred dollars, to be paid to the said A. B., his heirs,

executors, administrators or assigns, for which payment well and truly to

be made, we bind ourselves, our heirs, executors and administrators, jointly

and severally, firmly by these presents. Sealed with our seals, and datsu

the isth day of December, 1864.

Whereas, an action has been commenced before D. K., a justice of the

peace of the town of Watervliet in the county of Albany, by the said A. B.,

against the defendant G. H., for a cause of action which does not authorize

an execution against the body, and now, upon the application of the said

G. H., the trial of the said action is adjourned until the 1st day of January,

1865, at ten o'clock in the forenoon, at the ofiice of the said justice in the

said town of Watervliet.

Now, therefore, the condition of this obligation is such, that in case

judgment shall be rendered against the said defendant on the said adjourn-

ed day, or at anytime thereafter, and if execution shall be issued against

the property of the said defendant, and if no part of the property of the

said defendant liable to be taken on execution shall be removed, secreted,

assigned or in any way disposed of, except for the necessary support of

himself and family, until the said plaintiff's demands shall be satisfied, or

until the expiration of ten days after the said plaintifi' shall be entitled to

have an execution issued on the judgment obtained in this action, if he

shall obtain such judgment, then this obligation to be void, otherwise of

force. C. D. [l. s.]

E. E. [l. s.l

Sealed and delivered )

in presence of f

I. J.

Approval by justice as in preceding form.
If no adjournment is granted at the time of giving the bond,

or afterwards, in consequence of the execution of the bond, no

action can be maintained upon it. Hosier v. McKay, 4 Denio, 116.

And where a bond is executed by a person as sure(;y, and an

adjournment is granted, and on thfe adjourned day the surety is

desired as a witness, and a new bond is executed by a new surety,

but the new bond is dated at the time of its execution, and no

further adjournment is had, no action will lie upon such new
bond. II).
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When the execution may issue against the body of the defeud-
ant, it must be issued within ten days after the rendition of the
judgment, since an execution may now issue immediately. Vol. I,

49, ^ 67. Id. 11, <^ 64, sub. 12. And before an action can be main-
tained on the bond, such execution must be returned with a return
thereon, that the defendant could not be found. li.

When the execution issues against the property merely, and
jiot against the body of the defendant, such execution must also

be issued within ten days after the rendition of the judgment.
Vol. I, 76, § 222. It is important that the condition of this bond
should not be broken in any particular, since any breach of the
condition of the bond will subject the sureties to the payment of
the whole judgment. If, therefore, the defendant should dispose
of, assign, secrete, &c., any part of his property unlawfully, or

in violation of the condition of the bond, such act would render
the surety liable for the whole judgment, although the property
disposed of did not exceed a tenth part of that sum in value.

Though, of course, if any part of the judgment were paid, that

would reduce the recovery for so much as had been paid, or levied

upon the execution.

When a surety is offered and the plaintiff does not make any
objection to him, he is received as a matter of course. The surety
must be such as the justice shall approve. Vol. I. 49, § 66. The
general remarks already made in relation to sureties are equally
applicable here. See ante, 161.

The justice may either on his own motion if he chooses, or at

the request of the plaintifl", require the surety to justify. And
this may be done in the form of an affidavit, or by being sworn and
examined orally. If sworn and examined the oath may be as fol-

lows : "You do swear that you will truly answer such questions as

may be put to you in relation to your competency as a surety lor

the defendant, G. H., on his^ application to adjourn this cause."
The surety may then be examined by the defendant for the

purpose of showing his responsibility. The plaintiff is also per-

mitted to cross-examine such surety as to any matter relating to

his responsibility. To- specify, in what particulars the examina-
tion would be material or proper is useless, since each case must
present features peculiar to itself. The only object, however, is

to ascertain the responsibility of the surety, and the examination
and cross-examination ought to be confined within such limits as

will accomplish the object in view.

An affidavit of justification by sureties may be-in the following

form :

JUSTICE'S COURT.

John Doe I Before A. B., a justice of the peace of Watervliet,

Kiohrd'Roe. \

in Albany county.

Albany County, ss: C. D.* being duly sworn says, that he is a resident

and householder (or freeholder) of the town of New Scotland, in the

Wait 11—45
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county of Albany ; tbat he is worth four hundred dollars (double the sum
recoverable) over all his debts or liabilities, and exclusive of property

exempt from execution. C. D.
Sworn before me, this 13th )

day of December, 1864,
J

A, B., Justice, dtc.

If the affidavit is offered, and the plaintiff is satisfied that the

surety is sufficient, that ought to dispose of the question. But
the justice may require the surety to submit to an oral examina-
tion on oath by the plaintiff if he desires it. That, however, is a

matter entirely discretionary with the justice, and such oral

examination will not be required, in addition to the affidavit,

unless the justice is satisfied that justice will be promoted by it.

The law requires every person to act with promptness in legal

proceedings, or to, submit to such consequences as may follow

neglect. And, therefore, the statute requires a defendant to

show that he has used due diligence in preparing for trial, as a

condition to granting a second or further adjournment. What
is due diligence is a matter which depends upon circumstances.

In some cases certain acts would clearly be using due diligence,

while under other circumstances the same acts would be con-

strued to be gross carelessness and neglect.

If at the time of joining issue, or if at any time before there is

an opportunity to subpoena a material witness, he is absent and

beyond the reach of such subpoena, and this is well known to

both parties, or to the defendant, and such witness is to remain

absent for a specified time, but will return in time to try the

cause before the expiration of the ninety days fixed by law, the

law will not require the defendant to do more than to show these

facts to entitle him to an adjournment. And whenever it ai)pears

that no diligence would secure the attendance of an absent wit-

ness before a particular time which has not yet elapsed, nothing

more is required than to show that the defendant has taken

prompt action in ascertaining whether the witness could be pro-

cured. So if a witness is dangerously sick, so that he could not

possibly be procured as a witness on the adjourned day, it will

not be necessary to subpoena such witness, even though he may
be within reach of the subpoena. In such cases the court is

governed by the principle that impossibilities are not required.

And whenever it appears that the defendant has taken the most

effective means, or such reasonable means as may be in his

power, to procure his witnesses, that will be due diligence.

Good faith and an honest and practical effort to be ready,for

trial is what the law demands, and when this is shown the law

will be satisfied. But when a witness might readily have been

subpoenaed in due time, and this has been neglected, or when a

defendant takes no steps whatever to prepare for trial, or when

he commences to act at so late a day that his efforts are unavail-

ing, when an earlier and a reasonable .attention to the mattei

would have secured the attendance of his witness, he cannot be
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said to have used due diligence. Still a defendant may some-
times have a reasonable excuse for his delay. He njay have
made , reasonable inquiries, and have failed to ascertain the ex-
istence of facts which subsequently came to light, or he may
have received erroneous impressions from mistaken or false repre-
sentations made by others to whom he has properly applied for in-

formation as to facts of which he himself had no knowledge. In
snch cases, the justice will determine whether the acts done are
not due diligence within the intent and meaning of the statute.

And if he is satisfied that the defendant has thus used due dili-

gence, it is always better to grant the adjournment upon such
terms as may be just to both parties. The extreme views which
will usually be urged are two in number. One side will insist

that the utmost possible diligence must be observed, while the
other side will claim that any convenient acts which he may
have done are sufficient to constitute due diligence. Neither of
these extreme views are such as the law contemplates, and neither
of them will be apt to receive the sanction of an intelhgent
justice. See Powers v. Lockwood, 9 Johns., 133 ; Easton v. Coe, 2
Johns., 383.

There was formerly a ground on which an adjournment might
have been refused under certain circumstances. As when one
party had seen the account of the other, but refused to exhibit

his own to the opposite party. Yol. I, 49, § 69; and see Harring-
ton V. Ensign, 11 Wend., 554. This section, howevei", is of little

practical importance now, as either party has it in his power to

require a bill of particulars if he takes the necessary steps for

that purpose. Ante, 320; and Code, ^ 64, sub. 14.

What is a ground of adjournment^ The principal reason why
an adjournment is required, is that the proper evidence may be
procured in time for the trial of the action.

The most common ground for postponing a cause, is the

absence of a material witness, and the statute makes this a sulfi-

cient cause for an adjournment. Yol. 1, 47 to 49, §<5i 59, 64, 65, 66.

So, when a commission is taken out by either party, the cause may
be adjourned for a time not exceeding, the usual limits of ninety
days from joining issue. Yol. I, 68, § 170. 80, when a material

witness refuses to be sworn, or being sworn refuses to answer
proper questions, this is a good ground of adjournment. Yol. I,

72, § 205. But besides the cases mentioned in the statute,

there are other instances when an adjournment njay properly be
granted. See ante, 338.

When a defendant is too sick to be able to attend the trial,

and it is important that he should be present as a witness or

otherwise, this is a sufficient ground for an adjournment, since it

would be a good cause for postponing a trial at a circuit, and a

justice has all necessary powers. Yol. I, 37, § 1.

Sickness of a child or other member of a defendant's family,

is equally a good cause. Rose v. Stuyvesant, 8 Johns., 426. The
case just cited was where the application for postponement was
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made on the return of process, when the justice had a discre-

tionary right to postpone. But justice and humanity require an
adjournment in favor of a defendant when severe or dangerous
illness in his family requires it. It was held in one case that the

absence of the defendant's counsel was not sufficient to authorize

the demand of an adjournment as a matter of right. Eanney v.

Gtvynne, 3 E. D. Smith, 59. 'But the unexpected illness or

absence of the defendant's attorney or counsel is a good and
reasonable cause for postponing the trial, especially if the cause
is an important one. Hayley v. Grant, Say., 63 ; Anon., 2 Salk.,

645.

The reason why counsel was not present must be shown, or a

sufficient cause will not be shown. Post v. WrigJit, 1 Caines, 1 11

;

Sayer v. Finch, 2 Oaines, 336; Fourdrinier v. Bradbury, 3 Baru.

& Aid., 328. And whenever the defendant has early notice that

his counsel will not be able to be present at the trial, and there

is sufficient opportunity to procure other counsel in season,

there will not be a good cause for postponement. Ih.

Where the defendant complies with the statute by making
sufficient proof, and then offers proper security, he may demand
an adjournment as a matter of right. Beekman v. Wright, W
Johns., 442 ; Hemstract v. Youngs, 9 Johns., 364 ; Belshaw v. Colie,

1 E. D. Smith, 213. The justice has no right to. refuse an ad
journment because the defendant has not paid the costs incurred .

in consequence of a prior adjournment, nor because he refuses to

pay the justice for his services in drawing a bond in the cause.

li). And if the justice should refuse to adjourn the cause on
such grounds, he would render himself liable to an indictment.

Peofle V. Calhoun, 3 Wend., 420.

Sow long adjournment should he granted^ When the adjourn-

ment is made by the consent of parties, it may be for such
length of time as may be agreed upon by the parties. And when
a witness refuses to be sworn or to answer proper questions, the

time is not limited, unless it be that it shall be continued until

the witness is sworn, or answers, or becomes dead or insane.

But, in ordinary cases, the cause cannot be adjourned for a time
exceeding ninety days from the joining of issue.

Within those limits the justice may adjourn a cause for such
time as to him seems proper and right. If the witnesses all

reside near the place of trial, and none of the witnesses are

absent, a short time will be the most reasonable one. If, how-
ever, a part of the witnesses, or all of them, reside at a distance,,

or if some of them are absent so that their attendance cannot be
procured under some time, it is advisable to put oflF the trial to

such time as it is reasonable to suppose will enable their attend-

ance to be secured. So much depends upon circumstances, and
so much is left to the discretion of the justice in this particular,

that no general rule can be laid down, unless it should be, that

the justice should be careful to give both sides a reasonable
opportunity to procure all material witnesses.
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Adjournment in tvarrant cases.'] Tbe statute is explicit as to the
cases in which adjourninents shall be granted, in actions com-
menced by warrant or short summons. Vol. I, 48, §§ 60, 61, 62, 63,

Id, 75, <^ 214. When a suit is commenced by a warrant, or a short

summons in favor of a non-resident plaintiff, the first adjourn-
ment cannot be for more than twelve, or for less than three

days, unless the parties otherwise agree. lb., 48, <§ 63.

There may be an adjournment by consent as in other cases.

Vol. I, 48, <§ 60, sub. 1.

So the defendant is entitled to an adjournment on making oath
that he has a good defense to the action, and that he is not ready
to proceed to the trial. J6., sub. 2. But the adjournment cannot
be granted, if the plaintiff has witnesses present, and such plain-

tiff desires to have their examination taken, unless such defendant
will consent that such witnesses may be examined on oath by the

justice, and the testimony reduced to writing, for the purpose of

using it at the trial. li., sub. 2.

The examination may be in the following form:

JUSTICE'S COURT.

'"iTsf"^
/ Before A. B., a justice of the peace of Watervliet,

Richard Roe. \
i^ Albany county.

Albant CotrNTT ss: This suit having been commenced by a warrant
(or a short summons), in favor of the said John Doe a non-resident plain-

tiff, and the said defendant having requested an adjournment of the said

cause, the plaintiff produced C. D., a witness attending on behalf of said

plaintiff, and desired that his examination should be taken pursuant to the

statute. And the said C. D., being duly sworn says, on his direct examina-
tion, as follows : ( insert the evidence. ) And on his cross-examination, the

said C. D., says : ( insert the evidence.) C. D.
Subscribed and sworn before me, this )

15th day of December, 1864, j

A. B., Justice, &c.

If the witness is re-examined, or further cross-examined state

that fact in connection with the other evidence.

The certificate of the justice should be written at the foot of

the evidence, or indorsed upon it, as follows

:

I certify that C. D. was sworn as a witness on the part of the plaintiff, and
in attendance at the time of joining issue in the said cause, on the 15th day of

December, 1864, and that at the request of the plaintiff, and by the consent

of the defendant, the said C. D., did testify as a witness to the facts stated

imd contained in said affidavit.

E. F., Justice, &c.

When the cause is adjourned by the defendant, he must give

proper security or remain in the custody of the constable during

the time of the adjournment. Vol. I, 48, § 61.

If adjourned by consent of both parties, or on motion of the

plaintiff, the defendant is to be discharged from custody, but the

cause is not thereby discontinued. Vol, I, 48, § 62; Poj)e v. Eart,
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35 Barb., 630 ; 8. C, 23 How., 215. The plaintifif is entitled to au
adjournment by showing on oath, that he cannot safely proceed

to trial for want of some material witness or testimony. Vol. I,

48 <^ 60, sub. 3.

'The first adjournment must be for a time not less than three

nor more than twelve days, as has been seen. But the defendant

is entitled to further adjournments if necessary, as in other casesv

Vol. I, 48, § 65.

An adjournment may be granted for the purpose of issuing a

commission to take the evidence of an absent or a foreign witness.

Vol. I, 67, 68, §§ 169, 170; Tarmelee v. Thompson, 7 Hill, 77;

Eaton V. North, 7 Barb., 631.

When adjournment may he refused^ A justice may refuse an

adjournment when the proof is not suflScieut to authorize it, or

when no bond is given if required, even if the proof is suflBcient.

So it may be refused when the application is evidently made in

bad faith, and for the mere purpose of delay. Ante, 340, 341, 348.

So, in some cases, an admission by the plaintiff will dispense

with the necessity for an adjournment. In one case the plaintiff

agreed to admit what was expected to be proved by a specified

absent witness, and the statement was reduced to writing by the

justice, and the defendant acceded to this agreement. But he

subsequently refused to abide by it, and demanded an adjourn-

ment, which was refused by the justice, and this held to be proper.

Brill V. Lord, 14 Johns., 341. The admission, however, must be

that the facts stated are true, for it will be ho answer to the

a[)plicatiou to say that the absent witness will testify to the pro-

posed state of facts. People v. Vermilyea, 7 Oow., 369.

When cm adjournment is a discontinuance of the action.] The
general rule is that an irregular or an illegal adjournment is a

discontinuance of the action. The cases relating to this point

are very numerous, and some of them will be noticed hereafter,

by way of illustrating what constitutes such irregularity. It is

proper in this place to correct an erroneous statement which is

frequently made, and it is also sometimes found in the books. '

That statement is, that an irregular adjournment will render void

any judgment which may be subsequently rendered against the

jjarty objecting, or nOq-appearing. This statement is not correct,

for the judgment in such cases is merely erroneous, and therefore

reversible upon an appeal, but it is not void, nor can it be im-

peached in any manner except by an api)eal. Horton v. Auchmoody,
7 Wend., 200; Hard v. Shipman, 6 Barb., 621; Humphreys.
Persons, 23 Barb., 314; Stanton v. Sohell, 3 Sandf., 323; B'lvernois

V. Leavitt, 8 Abb., 60.

The principle is this, when the justice has once acquired juris-

diction of the subject matter and of the person, he is authorised

to proceed with the action, and, though subsequent errors com-
mitted by him may render his judgment erroneous, and therefore

reversible on an appeal, yet no such judgment will be held to be

utterly void. Ih. And the justice and the- constable who enforce
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such erroueous judgment will be protected' from an action for

any acts done before a reversal of the judgment. J6. As illustra-

tive of judgments which are erroneous, but not void, it has been
held that a second adjournment in favor of a plaintiff is erro-

neous. Horton v. Axiclimoody , 7 Wend., 200; Proudfit v. Henma'n,
8 Johns., 391; Payne v. Wheeler, 15 Johns., 492; Dunham v.

Seyden, 7 Johns., 381.

So of a second adjournment by a justice on his own motion,
when objection was made. Gamage v. Law, 2 Johns., 192 ; KiJmore
V. Sudani, 7 Johns., 529. So where a justice held open a cause
for a long time after the trial of the action had been commenced.
Green v. Angel, 13 Johns., 469; Story v. Bisliop, 4 E. D. Smith,
423; Aberhall v. Boacli, 11 How., 95; S. C, 3 E. D. Smith, 345;
Bedfield v. Florence, 2 E. D. Smith, 339. So an adjournment in

favor of a defendant, without proof or security, when that course

is objected to by the plaintiff, is erroneous. Pecfc v. Andreivs, 32
Barb., 445. So an adjournment by the justice in the absence of

the parties is erroneous, notwithstanding the parties agreed to

such an adjournment in the absence of the justice, provided the

parties do not both appear at the subsequent trial. Kiniball \.

Mack, 10 Wend., 497; Weeks v. Lyon, 18 Barb., 530; Deland
V. Richardson, 4 Denio, 95; Wiest v. Gritsinger, 4 Johns., 117.

So where the plaintiff does not appear on the return day, or an
adjourned day, the cause caunot be adjourned, but must be dis-

missed. Bailey v. Delaplaine, 1 Sandf., 11 ; Norris v. BleaJcley,' 3

Abb., 107; S. C, 1 Hilt., 90; Sprague v. Shed, 9 Johns., 140;

€h-een v. Angel, 13 Johns., 469. So, although a justice may
adjourn a cause when a defendant does not appear on the return

day of process, yet he cannot hold the cause open indefinitely.

He should adjourn to a day certain, and if he does not, but holds

the cause open indefinitely for four days, and then renders judg-

ment against a defendant in his absence, the judgment will be
erroneous. Wilcox v. Clement, 4 Denio, 160. So, when a commis-
sion is issued by a justice for the purpose of taking the evidence

of an absent witness, the cause ought to be adjourned to a day
certain, and it is irregular to hold open the cause indefinitely for

the return day of such commission. Allen v. Edivards, 3 Hill, 499.

It does not follow as of course, however, that every erroneous

adjournment will be suflflcient cause for a reversal of the judgment.
Every person may renounce any benefit which the law has con-

ferred upon him. Buel v. Trustees of Loclcport, 3 Oomst., 197;

Balcer Y. Braman, 6 Hill, 47; Oonlding v. King, 6 Seld., 446;

Broom's Leg. Max., 444, 547. And, therefore, if the party who
might have alleged error in the proceedings, chooses to appear

voluntarily in the action at a subsequent trial thereof, and to pro-

ceed therein without objection, such acts will be a waiver of the

irregularity, and the judgment will be regular and valid. See

the foregoing cases. But a defendant may appear and offer to

proceed with the cause conditionally, but not otherwise, and in

that case the coudition must be complied with, or there will be
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no waiver of the previous irregularity. Weeks v. Lyon, 18 Barb.,

530. The party who procures an irregular adjournment caunot
allege that as a ground of error, because no one is permitted to

take advantage of his own wrongful acts. Peclc v. McAl^pine, 3

Oaines, 166.

So where an adjournment was irregularly granted, but the

defendant subsequently confessed judgment, this was held to be
a waiver of the error. Hill v. Downer, 11 Johns., 461. There
may be a waiver of any irregularity which may occur in the pro-

ceedings in an action. And this waiver may be express or implied,

or it may result from the acts of the parties. And it is a general

rule that a voluntary appearance and participation in the pro-

ceedings in an action without objection, after an irregularity

committed, will be a waiver of the error and will render the sub-

sequent judgment valid. And it will not make any difference in

what manner the party was induced to proceed in the action, ii'

there was no fraud in procuring his attendance, and if he appeared
and proceeded in the action voluntarily. And, therefore, the

appearance will be regular and the waiver complete, whether such

party appeared at the request of the opposite party, or on that

of the justice, or voluntarily on his own motion.



PART VI.
EVIDENCE.

CHAPTER I.

GENERAL PRINCIPLES.

SECTION I.

PRELIMINARY VIEW.

That which is legally oflfered by the litigant parties to induce
a jury to decide for or against the party alleging such facts, as
contradistinguished from all comment and argument on the sub-
ject, falls within the description of evidence. When such evi-

dence is sufficient to produce a conviction of the truth of the fact

to be established, it amounts to proof.

But the parties to an action are not permitted to adduce every
description of evidence which, according to their own notions,

may be supposed to elucidate the matter in dispute;* if such a
latitude were permitted, evidence might frequently be brought
forward, which would lead rather to error than to truth, the
attention of the court or jury might be diverted by the introduc-

tion of irrelevant or immaterial evidence, and the investigation

extended to a most inconvenient length. In order to guard
against these evils, the law has provided certain rules for limiting

and regulating the admissibility of evidence. Some of these

rules are statutory enactments, but the great majority of them
are judicial decisions, which are founded upon convenience and
the promotion of justice.

When evidence is offered by either party, on the trial of a
cause, it is the province of the justice to decide as to its admissi-

bility, and with this question a jury have nothing whatever to do.

It is their duty to weigh and pass upon such evidence as shall be^

submitted to them, under the decision of the court.

A trial by jury is much favored by many persons, and it has

some advantages which are calculated to commend it to public

favor, especially in actions for torts, or those in which questions

of fraud are involved. It is obvious that the experience which
would best enable those whose duty it is to decide on matters of

tact, arising out of the concerns and dealings of society, to dis-

cbarge that duty, must be that which results, and which can only

result, from an intimate intercourse with society, and an actual

knowledge of the habits and dealings of mankind ; and that the

reasoning faculties best adapted to apply such knowledge and

experience to the best advantage in the investigation of a doubt-

Wait 46
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ful state of facts, are the natural powers of strong and vigorous

minds, unencumbered and unfettered by the technical and arti-

ficial rules by which permanent tribunals would be apt to regulate

their decisions.

For the finding of a verdict, in every, issue, it is essential, in

the first place, to know what facts, when proved, will satisfy the

issue in point of law ; and secondly, to inquire whether such fact,

have been proved. There are cases in which both questions are

submitted to the jury on the trial of actions in justices' courts.

But when the question submitted to "them is merely a question

of fact, and the court decides the questions of law, the office of

the jury is then confined to the questiops of fact, and their duty

is to ascertain the existence of facts, by means of the judgment
which they form of the credibility of witnesses, and by the in-

ferences which they make from the circumstances submitted to

their consideration. For the due discharge of this important

function, they are supposed to be peculiarly well qualified by their

experience of the conduct, affairs and dealings of mankind, and.

the manners and customs of society. In this respect, and to this

extent, the law confides implicitly in their knowledge, experience,

discretion and integrity. In relation to proofs, the law provides

that the jury shall not be misled or deceived by irrelevant or ille-

gal evidence, by providing rules for its exclusion ; and having

done this", the rest is left to the conscience and discretion of the

jury. And so strongly is this rule enforced, that it is the settled

practice of the courts not to interfere with the finding. of a jury

upon a question of fact, unless the verdict is manifestly a per-

verse one, or is the result of fraud or misconduct of some kind, or

is clearly contrary to the evidence.
The means which the law employs for investigating a past

transaction are those which are resorted to by mankind for simi-

lar, but extra-judicial purposes. These are the best, usually the

only, means of inquiry, and it is for this reason that a jury forms

a tribunal so well qualified to judge of mere matters of fact ; for,

subject to certain exceptions, they decide a cause upon the evi-

dence by the aid of experience and reason, as they would do on

any extra-judicial occasion. With these general j)rinciples tho

law can interfere in two ways only: either by excluding or re-

straining mere natural evidence by the application of artificial tests

of truth, or by annexing an artificial effect to evidence, beyond

that which it would otherwise possess. Hence it is that the great

principles of evidence may be reduced to three classes, comprising

:

1st. The principles of evidence which depend on ordinary expe-

rience and natural reason, independently of any artificial rules

of law.

2d. The artificial principles of law, which operate to the exclu

sion of natural evidence, by prescribing tests of admissibility, and

which may properly be called the excluding principles of law.

3d. The principles of law which either create artificial modes

of evidence, or annex an artificial effect to mere natural evidence
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lu the first place, it rarely if ever happens that a jury, or other
tribunal, whose business it is to decide upon a uiatter of fact, can
do so by means of their own actual observation. It is obvious
that when inquiry is to be made into the circumstances of a past
transaction, before a jury, iuformatiou must be derived, for the
most part, from the same source, and must be judged of and
estimated, to a great extent, by the same rules that would be
resorted to and applied by an individual whose business or whose
interest it was, in the course of human events, to institute such
an inquiry. What, then, are the means to which a person inte-

rested in such an inquiry into a past transaction would naturally
resort ? He would, in the first place, ascertain what witnesses were
present at the transaction, and would obtain all the information
which they could supply. If none were present, or none could
be found from whom he could obtain immediate intelligence, he
would procure information from others, who, although they had
not actual personal knowledge of the fact, had yet derived in-

formation on the subject, either directly or indirectly, from others
who possessed or had acquired and communicated such their

knowledge, either orally or in writing. Again, in the absence
of other information on the subject, he would eildeavor carefully

to ascertain the circumstances which accompanied the transaction
and had such a connection with it as enabled him to draw his

own conclusions on the subject of inquiry.

In short, when knowledge cannot be acquired, by means of
actual and personal observation, there are but two modes by
which the existence of a bj^-gone fact can be ascertained.

1st. By information derived, either immediately or mediately,
fi-om those who had actual knowledge of the fact; or,

2d. By means of inferences or conclusions drawn from other
facts connected with the principal fact which can be suflflciently

established.

In the first case, the inference is founded on a principle of faith

in human veracity, sanctioned by experience. In the second, the

conclusion is one derived by the aids of experience and reason
from the connection between the facts which are known and those

which are unknown. In each case, the inference is made by virtue

of previous experience of the connection between the known and
the disputed facts, although the grounds of such inference in the

two cases materially 'differ. All evidence thus derived, whether
immediately or mediately, from such as have had, or are sup-

posed to have had, actual knowledge of the fact, may not

improperly be termed Mrect evidence ; whilst that which is derived

merely from collateral circumstances may be termed indirect or

inferential evidence. • It is obvious that the means of indirect

proof must usually be supplied by direct proof; for no inference

can be drawn from any collateral facts until those facts have
themselves been first satisfactorily established, either by actual

observation, or information derived from others who have derived

their knowledge from such observation
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Such, then, being the ordinary sources of evidence, what are

the excluding principles which restrain the admission of evidence?

As juries must decide by the aid of the same general principles

of belief on which any individual would act who was desirous of

satisfying himself by inquiry as to the truth of any particular

fact, and as any individual inquirer would not think it necessary

to limit himself to any particular rules, why should the evidence

to be submitted to a jury be limited or affected by any technical

rules ?

The answer is, that the law interferes for two purposes : first,

in order to provide more certain tests of truth than can be pro-

vided, or, indeed, than are necessary, in the ordinary course of

affairs, and thereby exclude all weaker evidence to which such

tests are inapplicable, and which, if generally admitted, would

be more likely to mislead than to answer the purposes of

truth ; and, in the next place, to annex an artificial effect to par-

ticular evidence, which would not otherwise belong to it, on

grounds of general policy and convenience.

The great principle on which the law proceeds in laying down
rules of an exclusive operation is, not to alter the value and effect

of evidence in the investigation of truth ; that would be absurd,

especially where the tribunal invested with the power of decision

consists of jurors selected from the great body of the people, who,

being unskilled in technical rules and unaccustomed to judicial

habits, must necessarily decide by the aid of their own experience

of things and the natural power of their reason, by principles on

which they would act in the affairs of ordinary life ; on the con-

trary, one great object of the law is to aid the natural powers of

decision, by adding to the weight and cogency of the evidence

on which a jury is to act.

An other great object is, to prevent the reception of evidence

which, in its general operation, would injure the cause of truth,

by its tendency to distract the attention of a jury, or even to

mislead them.
The necessity for resorting to superior tests of truths, the effect

of which is to exclude evidence not warranted by those tests, is

founded on the iipprehensipn that the evidence on which an indi-

vidual in the ordinary transactions of life might safely rely, could

not, without the additional sanction of such tests, be safely relied

upon, or even admitted, in judicial investfgations. For, in the

first place, in the ordinary business of life, neither so many
temptations occur, nor are so many opportunities afforded for

practicing deceit, as in the course of judicial investigations, where

property, reputation, liberty, even life itself, are so frequently at

stake ; in the common business of life, each individual nses his

own discretion with whom he shall deal and to whom he shall

trust ; he has not only the sanction of general reputation and

character for the confidence which he reposes, but slight circum:

stances, and even vague reports, are suflQcient to awakei hi^i "^ns-

picion.and distrust, and place him on his guard; and >.,.!rf
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doubt has beeu excited, he may suspeud his judgment till, by
extended and repeated inquiries, doubt is removed. In judicial

inquiries it is far otherwise ; the character of a witness cannot
easily be subjected to minute investigation ; the nature of the
proceeding usually excludes the benefit which might result from
an extended and p/otracted inquiry, and a jury are under the

necessity of forming their conclusions on a very limited and
imperfect knowledge of the real character of the witnesses on
whose testimony they are called on to decide.

It has been truly observed, that there is a general tendency
among mankind to speak the truth, for it is easier to state the

truth than to invent; the former requires simply an exertion of

the memory, whilst to give false assertions the semblance of truth

is a work of diflBculty. It is equally apparent that the suspicion

of mankind would usually depend on their ordinary experience of
human veracity ; if truth were always spoken, no one would ever
suspect an other of falsity, but if he were frequently deceived, he
would frequently suspect. Hence it is that jurors, sitting in

judgment, would usually be inclined to repose a higher degree
of confidence in ordinary testimony than would justly be due to

it in the absence of peculiar guards against deceit ; for as the

temptations to deceive by false evidence in judicial inquiries are

far greater than those which occur in the course of the ordinary

transactions of life, they would be apt to place the same reli-

ance on the testimony offered to them as jurors, to which they
would have trusted in ordinary cases, and would consequently, in

many instances, overvalue such evidence. The law, therefore,

wisely requires that the evidence should be of the purest and
most satisfactory kind which the circumstances admit of, and
that it should be warranted by the most weighty and solemn,
sanctions.

Evidence may be conveniently divided into two classes : 1st.

Direct, which consists in the testimony, whether immediately or

mediately, derived from those who had actual knowledge of the

principal or disputed fact ; or, 2d. Indirect, of inferential evidence,

where an inference is made as to the truth of the- disputed fact,

not by means of the actual knowledge which any witness had of

the fact, but from collateral facts ascertained by competent means.

I
Direct or testimonial evidence, again, is either immediate, that

is, where a witness states his own actual knowledge of the fact,

or mediate, where the information is communicated,, not immedi-
ately by the party who had actual knowledge of the fact, but
trom him through the intermediate testimony of one or more
witnesses.

Competent evidence is such evidence as the law adjudges to be

admissible when offered by either party. Incompetent evidence is

such as is rejected by the law as inadmissible. Competency mq,}

relate to the person of the witness ottered, or it may relate to the

character of the evidence itself. Some persons are by law incom-

petent to be sworn, and therefore they cannot give competent evi-
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d(,'nce. Again, the law in some cases excludes certain kinds of

evidence, and requires some particular character of evideuce to

render it either admissible or available, as in the case of the

statute of frauds, which requires certain agreements to be in

writing Where that statute requires a written agreement, proof

of a parol agreement would be incompetent evidence.

So when a contract is reduced to writing, the writing itself is

the compeMnt evidence of its contents, while parol evidence

thereof would be incompetent evidence.

CrediUe evidence is such evidence as is worthy of belief. In

determining what credit is due to a witness, or to particular kinds

of evidence, much is left to the discretion of a jury, who must
decide that question upon all the circumstances before them.

A witness may be competent, and therefore admissible as a wit-

ness, while his statements may be utterly unworthy of credit on

account of his character. In such a case his evidence is compe-
tent, but it is not credible.

Evidence is refo^anf when it bears upon any of the issues to

be tried, or when it bears upon any question which is to be deter-

mined upon the evidence. Evidence is irrelevant when it does

not bear upon any such issue or question. Evidence may be

relevant and therefore admissible, and yet it maybe of very little

value or importance to the cause.

Cumulative evidence is such as augments or increases in quan-

tity and kind. If six witnesses have sworn in a similar manner
in relation to a particular transaction, it would be cumulative

evidence to call several others to the same point.

Conclusive evidence is such as does not admit of explanation

or contradiction. It is evidence, which of itself, whether con-

tradicted or uncontradicted, explained or unexplained, is sufficient

to determine the matter at issue. A record, unless impeached

for fraud, is an instance of conclusive evidence.

Satisfactory evidence, is that amount of proof, which ordinarily

satisfies an unprejudiced mind, beyond reasonable doubt. If evi-

dence is admissible, it^ suflQciency is always a question for the

jury, or a justice when he sits in their place.

SECTION II.

MATTERS JUDICIALLY
,
NOTICED, WITHOUT PROOF.

There are some things of which every court takes judicial notice

without evidence to pi-ove their existence or their extent or

validity. Courts are bound to take notice of the existence of all

general statutes. Browne v. Scofield, 8 Barb., 239 ; Metlwdist

Church V. Pichett, 5 B. P. Smith, 482 ; People v. HerUmer, 4 Cow.,

345. And of the rules of the common law, and the decisions of

the superior courts, without any proof whatever upon the subject.

Courts also take notice of the territorial extent of the jurisdic-

tion and sovereignty exercised de facto, by their own government,

and of the local divisions of their country into s,tates, provinces,

counties, cities, towns, local parishes and the like, so far as the
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political government is concerned or affected. People v. Breese,

7 Oow., 429 ; Chapman v. Wilber, 6 Hill, 475 ; Bronson v. Glea-

son, 7 Barb., 472. And of the relative positions of such local

divisions, but not of their precise boundaries, farther than may
be described in public statutes, but courts do 'not take judicial

notice that particular places are, or are not, within particular

counties. Brunt v. Thompson, 2 Ad. & E. IST. S., 789. They will

also recognize judicially who are public officers, or officers of the

court, such as attorneys, People v. Nevins, 1 Hill, 154 ; or sheriffs,

or county or town clerks, or countj' judges and other public offi-

cers who are elected or appointed, and act under a general statute

or law. Judicial notice is also taken of the common and ordinary

modes of transacting commercial business, Bronson v. Wiman, 10
Barb., 406 ; 8. C, 4 Seld., 182 ; and that certain rivers are public

highways. Browne v. Scofield, 8 Barb., 239. But our courts do
not take judicial notice of foreign laws, which must be proved
like other facts. Thompson v. Ketoham, 8 Johns., 189 ; Francis v.

Ocean Ins. Co., 6 Oow., 404, 429 ; Lincoln v. Battelle, 6 Wend.,
475 ; Dollfus v. Frosch, 1 Denio, 367 ; Monroe v. Douglass, 1 Seld.,

447. I^or do they take judicial notice of the laws of other states,

if they differ from the common law. Hosford v. Nichols, 1 Paige,

220 ; Holmes v. BrougJiton, 10 Wend., 75. Nor of the regulations

of the canal commissioners ; Palmer v. Aldridge, 16 Barb., 131

;

nor of the by-laws of corporate bodies ; HarTcer v. Mayor, &c.,

17 Wend., 199 ; nor of matters which happen to be known to the

presiding judge. Wheeler v. Webster, 1 E. D. Smith, 1 ; Willcie v.

Bolster, 3 Id., 327. But the court may notice the ordinary dura-

tion of human life as a scientific fact. Johnson v. Hudson Biver

B. B., 6 Duer, 634. So courts will of themselves notice the

meaning of English words, terms of art, legal weights and"

measures, money and the ordinary admeasurement of time.

SECTION III.

COMPETENCY OF WITNESSES.

The common law formerly excluded many persons from being

witnesses who are now rendered competent by statute. The
changes which have been made in this state, by statute, in rela-

tion to evidence, inclines to the side of extending the competency
of witnesses leaving their credibility to the jury, or to the court

in their place. The practical effect of M-hich is to permit many
witnesses to be sworn now who were formerly excluded, and then

allowing a jury to pass upon their credibility and giving tbeii

evidence such weight as- they may deem proper. But, it does

not follow that a jury should give every witness equal credit,

although the statute has.rendered them equally competent to be

sworu and testify. There is no part of a juror's duty which is

more important than that in relation to the estimate which is to

be placed upon the credibility of witnesses and the value which

should be given to their evidence. The law does not permit any

witness to testify unless it is under the obligation of an oath iu
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some form. And for this reason all persons who are incapable of

comprehending the nature and obligation of an oath cannot' be
admitted as a witness. The defect may be permanent or it may
be temporary, but while the incapacity exists the witness is

incompetent.
Idiots, lunatics or intoxicated persons are not competent, if

their condition is such that they do not comprehend the nature
of an oath. Livingston v. Eiersted, 10 Johns., 362.

A justice ought not to permit a witness, who is in a state of

gross intoxication, to be either sworn or examined ; and in such
a case, the justice is to decide the matter on his own view of the

witness and his condition. Hartford v. Palmer, 16 Johns., 143.

In the case just cited, the justice had refused to swear such a wit-

ness, and his decision was affirmed by the supreme court, who
said, in relation to the capacity of such a witness :

" This princi-

ple, necessarily, excludes persons from testifying, who are besot-

ted with intoxication at the time they are offered as witnesses

;

for it is a temporary derangement of the mind ; and it is impos-

sible for such men to have a memory of events, of which they

may have had knowledge, as to be able to present them, fairly

and faithfully, to those who are to decide upon contested facts.

A present and existing intoxication, to a considerable degree,

utterly disqualifies the person so affected, to narrate facts and
events in a way at all to be relied on. It would, we think, be

profaning the sanctity of an oath, to tender it to a man who had
no present sense of the obligations it imposed. Indeed, it would
be a scandal to the administration of justice to allow, for a mo-
ment, the rights of individuals to be jeopardized by the testimony

of any man laboring under the beastly sin of drunkenness. * *

* * We cannot withhold our approbation of the firmness the

magistrate has evinced on this occasion, in refusing to administer

an oath to a witness thus circumstanced."
Deaf and dumb persons are sometimes said to be presumed

incompetent, and that the burden of showing them competent
devolves upon the person who offers them as witnesses. A deaf

and dumb witness may be examined by means of signs made with

the fingers, yet it is a better mode to let him write his answers,

if he is capable of doing so. Morrison v. Lennard, 3 Oarr. &
Payne, 127. So, the witness may be examined bj' a sworn inter-

preter, if that course is advisable.

There is no precise age at which children are competent. Chil-

dren of seven, eight or nine years of age are frequently sworn

;

and there is so wide a difference in the capacity of children, that

many of them are more intelligent at nine years of age, than

others are at ten or twelve. Children of fourteen are presumed
to be competent, and those who are younger than that will be

sworn, if they are really competent. When a child is intelligent,

the court will permit him to be sworn as a witness, leaving the

value of his evidence to the jury. When a child imder fourteen

years of age is offered as a witness, the jnwtice should examine



COMPETENCY OF WITiq"ESSES. 369

him, so as to ascertain whether he is competent, provided such a
request is made by the opposite party. People v. McNair, 21
Wend., 608. If the child is naturally intelligent, but does not
fully understand the nature of an oath, the justice may instruct
him, by informing him of the moral obligations and of the legal
consequences of false swearing. This may be done at the trial,

before swearing the witness.
" No person sentenced upon a conviction for felony, shall be

competent to testify in any cause, matter or proceeding, civil or
criminal, unless he be pardoned by the governor or by the legis-

ture, except in the cases specially provided by law ; but no sen-
tence upon a conviction for any offense, other than a felony, shall

disqualify or render any person incompetent to be sworn or to

testify in any cause, matter or proceeding, civil or criminal." 3 E.
S., 988, §33,_5th ed. A conviction for petit larceny, as a first

offense, does not render the witness incompetent under this statute,

since petit larceny is not a felony. Shay v. People, 8 E. P. Smith,
317; Carpenter v. Nixon^b Hill, 260; Lake v. People, 1 Park., 495.

Such a conviction ma,y be used, however, to impeach his credit.

lb. A full pardon will restore the competency of the witness,

unless the conviction was for perjury, in which case a pardon does
not restore competency, nor can it be restored by any thing less

than a reversal of the judgment. Houghialing v. Kelderhouse, 1

Park., 241. A party who objects to the competency of a witness,

on account of his conviction for a felony, must prove such con-

viction by a copy of the record, and it cannot be shown .by parol

evidence. Milts v. Colvin, 14 Johns., 182 ;. People y. JELerrick, 13

Johns., 82.

Under the former law, few rules exercised a more extensive

influence in excluding witnesses than an interest in the event of

the suit. The old rule, however, no longer exists. "^No person

oft'ered as a witness shall be excluded by reason of his interest in

the event of the action." Code, 398.'

But the change in the law in relation to the eompeteney of the

witness, does not in any manner affect the principle as to his

credibility. The change which was made by the legislature in

this respect was founded upon the assumption that a jury or a

justice sitting in their place,, would prove entirely competent to

carefully weigh the evidence of an interested witness, and then

give it due credit and nothing more. An interested witness may
be strictly honest, and may not swerve in the slightest degree

from the truth, but the experience of the past has conclusively

shown that there are many persons whose statements as a Witness

should be received with great caution if they are interested in

the result of the action. This is evident from the fact that the

old law excluded them together.

Husbands .and wives are not permitted to be witnesses for or

against each other.* They are not excluded on the ground of

interest, but from a principle of public policy. Basbrouek v. Van-

dervoort, 5 Seld., 153; S. C, 4 Sandford, 596; Hrwin t. Smaller, 2.

/"
(a) Note 581. (6) Note 583, Vol. 2, 1263. ^

'
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Sandf., 340 ; Pillow v. Bushnell, 5 Barb., 156. But the witness
must be in fact the wife of the party or she is competent. A
kept mistress is competent and may be called as a witness
although she may have passed by his name, and appeared to the
world as his wife. Battlmvs v. Galindo, 4 Bing., 610. When a
wife would not be a competent witness if the husband were sued
alone, merely piaking her a party to the action will not render
her competent. Macondray v. Wardle, 26 Barb., 612 ; Pillow v.

Buslmell, 5 Barb., 156. But when a husband and wife are pro-
perly joined as co-plaintiflfe, or as co-defendants, each is compe-
tent as a witness in his own behalf, or for each other. Marsh v.

Potter, 30 Barb., 506 ; Shoemaker v. McKee, 19 How., 86 ; Scliaff-

ner v. Renter, 37 Barb., 44; Hooper v. Hooper, 43 Barb., 292.

When a husband or wife is incompetent as a witness, the declarar

tions or admissions of either of them are inadmissible as evidence
against the other. La/y Grae v. Peterson, 2 Sandf., 338.

An attorney or counselor is a competent witness in favor of

the party in whose behalf he is acting. Bohinson v. Dauchy, 3

Barb., 21 ; Little v. McKeon, 1 Sandf > 607. But in the case just

cited the court used the following language as to the propriety

of such a practice :
" As to the effect of this practice upon the

character of the bar, we think the evil will work its own cure.

Attorneys, as well as counselors, of standing and character, will

never, except iri extreme cases, present themselves before a jury

as witnesses in their own causes on litigated questions, and in such

cases only Tjecause of some unforeseen necessity. Those gentle-

men of the bar, who habitually suffer themselves to be used as

witnesses for their clients soon become marked both by their

associates and the courts, and forfeit in character more than will

ever be compensated to them by success in such clients' contro-

versies." 11., page 609.

A juror is. always a conapetent witness for either party. Either

of the parties to ai^ action may call the opposite party as a wit-

ness. Code, § 390. So, in most cases either party may be a

witness in his own favor. Code, § 399.?

No person is rendered incorupetent as a witness on account of

his opinions on matters of religious belief. N". Y. State Const,

of 1846, Art. 1, § 3. But notwithstanding the constitution makes

all persons competent witnesses, whether- they are believers in a

Supreme Being, or are atheists or infidels, yet a party against

whom a witness is called may interrogate him on his cross-exam-

ination as to his opinions on matters of religious belief, and may
show by him, if he can, that he does not believe in the existence

of a God who will punish false swearing. Stanhro v. Hopkins, 28

Barb., 265. And if he entertains such a belief the jury may take

that fact into account in estimating the credit which should be

given to the witness. Ih.

Objections to the competency of a witness ought to be taken

before he^is sworn in chief, especially if the ground of objection

is known at.that time. In such a case, if no objection is taken

ifl) Note 583.
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before the examination of the witness, his evidence will be con-
sidered as admitted by consent.

There are several statutes which render persons competent
witnesses in cases where they would be rejected by the common
law. But most of these statutes related to cases in which the
person was incompetent by reason of his interest in the event of
the action. And the Code has rendered those special statutes
useless, since no person can now be excluded on the ground of
interest. There are some statutes, however, which are still impor-
tant, because they change the common law rules of evidence in

an important point of view. At common law no person could
be compelled to give evidence against himself in either a civil

or a criminal action. But, by several statutes, a witness may be
compelled to testify as a witness in actions in which the recovery
is in the nature of a penalty. Thus, where the defense of usury
is interposed, the lender of the money may be compelled to testify

as to the usury. S-E. S., 74, § 11, 5th ed.; Laws 1837, ch., 430, § 2.

As the law now stands' there are few instances in which a witness
is incompetent. But, the change in the law in that respect, does
not in any manner interfere with those rules which relate to the

credibility of witnesses. The mere fact that the field of compe-
tency has been so greatly extended ought to excite a proper
caution on the part of jurors in relation to the credit of persons
thus'rendered competent to be sworn. And in most cases the

jury will be likely to form a correct estimate of the characters,*

motives and reliability of the persons who are called as witnesses.

SECTION IV.

ADMISSIONS.

In all litigations the law regards the deliberate admissions of

a party to the action. The value and the importance of an
admission, however, is mvich influenced by the circumstances

under which it was made.
Where the parties mutually agree upon a statement of facts

and submit the legal questions arising thereon to the court for

adjudication, the admissions will be conclusive for that purpose.

So, facts admitted by the pleadings are to be taken as true. A
fact thus admitted need not be proved. Walrod v. Bennett, 6 Barb.,

145 ; and no evidence is admissible to contradict an admission

thus made upon the repord. Croshie y.Leary, 6 Bosw., 313; Wal-

rod V. Bennett, 6 Barb., 145 ; Bridge v. Payson, 5 Sandf., 210. So

strictly is this rule enforced, that a verdict and judgment con-

trary to an admission in the pleadings will be reversed. lb. An
illustration or two will be suflicient to show when a fact is con-

clusively admitted by the pleadings. Suppose an action to be

brought upon a promissory note, which is set out in the complaint,

with the necessary allegations, showing a right of action against

the defendant, and that the only defense interposed is payment,

or a set-off. In such a case the making of the note for value is

conclusively admitted. It need not be proved, and no evidence
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in contradiction of such facts is admissible. Again, suppose tbafc

a demurrer is interposed to a complaint or an answer, upon the

ground that the facts stated do not state a cause of action or a

ground of defense. In such a case the demurrer admits the truth

of all the' material allegations, which are well pleaded. A.U

admission made in the pleadings need not be an express one.

Where no denial is interposed, but an affirmative defense is set

up, the truth of the facts alleged in the complaint will be admit-
ted. So, where a denial is partial, the facts not denied will stand'

admitted.

There is an other class of admissions which it is important to

notice. If all the facts in the case are put in issue by the plead-

ings, the law will require each party to establish his side of the

case by sufficient proofs. This, however, is not always done by
calling witnesses. It sometimes happens that each party is will-

ing to concede or admit the truth of many of the facts of the

case, for the purpose of expediting the trial, or for some other

object. If these facts are voluntarily and deliberately stated and
admitted in open court, for the purposes of the trial, they are

not only competent, but conclusive evidence of the truth of the

facts so admitted. The same rule applies where a single fact is

admitted by e'lther party.

It is a general rule, that the admissions of a party to the action

are evidence against him. The exceptions to the rule will be

Hereafter noticed. The statements which a party has made under

oath as a witness are competent evidence against him as au

admission. Toolcer v. Gormer, 2 Hilt., 71 ; Pickard v. Collins, 23

Barb., 444. Such evidence may be given, for the purpose of

showing that the party swore on a former trial to statements

which he contradicts on a subsequent trial. Pickard v. Collins, 23

Barb., 444. And the evidence given on the former trial may be

l)roved by any person who heard it. J6. Though the party him-

self cannot be compelled to state what he swore on the former

trial, since it might aid in a prosecution against him for perjury.

Ih. What a person has voluntarily sworn to as a witness is

evidence against him, even though the questions answered were

improper, and he might have refused to answer them. Smith v.

Beadnell, 1 Camp. N. P., 30. But if a party declines to answer

such a question, and he is compelled to answer it by the court,

the answer so given cannot be subsequently given in evidence

against him in an other action as an admission. Eegina v. Garbett,

2 Oar. & Kir. K P., 474.

There are some cases in which a party is bound by the state-

ments of a third person. Where a party is applied to for informa-

tion in relation to an uncertain or a disputed matter, and he refers

the applicant to a third person, the answers of such third person

will be competent evidence against the party making such refer-

ence. Williams v. Innes, 1 Oamp. N. P., 364, 366, note ; Hood v.

Beeves, 3 Oarr. & Payne, 532. But such declarations are not

evidence unless they are strictly within the subject matter in
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relation to which the reference is made. Duval y. Covenliovcn, 4
Wend., 561.

The admissions of a wife are not evidence against her husband
merely by reason of the marriage relation." But she may act as

his agent, and her admissions will then be admissible iu the same
manner as the admissions of any other agent. Whether she is

authorized to act as his agent, and what the extent of the ageucy
may be, are questions of fact to be settled by evidence. An
express agency is not frequently created, but is established from
the circumstances attending the transaction.

Where a husband permits his wife to act as his agent in any
particular business, he adopts her acts and admissions in reference

to such business, and he is bound by them. Biley v. Suydam, 4
Barb., 222. HopMns v. Mollinieux, 4 Wend., 465.

The wife of a toll-gatherer for a plank road will be deemed his

agent in his absence ; and if she takes too much toll, he will be
liable to the penalty imposed by statute. Marsells v. Seaman, 21
Barb., 319. If a wife executes a mortgage upon the personal

property of her husband, and in his presence, if he makes no
objection, he will be as eflfectually bound by her acts as though
done by himself. Edgerton v. Thomas, 5 Seld., 40.

If a wife acts as agent for her husband in managing his farm,

renting lands, purchasing tools, stock, &c., and she purchases

such property and gives her own note, it will be a question of

fact for a jury whether the husband is not liable as principal.

Gates V. Brower, 5 Seld., 205; and see Plimmer v. Sells, 3 'Nev. &,

Man., 422.

Where goods were sold to a wife who then resided at some dis-

tance from her husband, who occasionally visited her, he was
held to be bound by a letter of hers promising payment, so as to

take the case out of the statute of limitations. G-regory v. Parker,

1 Camp. F. P., 394 ; Palethorp v. Furnish, 2 Esp'.K P., 511, note.

So, where a wife served in her husband's shop, and carried on
the business of it in his absence, her admissions, which were
made on an application for payment for goods before delivered

at the shop, were held receivable in evidence against her hus-

band. Clifford V. Burton, 1 Bing., 199; Petty v. Anderson, 3 Bihg.,

170; and see Cotes v. Davis, 1 Camp. N. P., 485.

The plaintiffs wife loaned money to the defendant, and in an

action by the husband to recover the amount, the wife's admis-

sions to third persons that the money had been repaid, was held

competent evidence. McLean v. Jagger, 13 How., 494, Orange
Oo. Court, DUBYEA, J,

A wife loaned money for her husband upon an agreement

which was alleged to be usurious, because, by the terms of the

loan, a cow was to be taken by the borrower at a price above its

real value. To prove the value of the cow, and that it was less

than thirty dollars, the declarations of the wife were offered,

although they were not made until some time after the loan was
(a) StillweU N. Y. Central E. R. Co., 7 Tiff., 29.
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eflfected; these declarations were lield inadmissible. Ripley v

Mason, Hill & Denio, 66.

In an action against a hnsband for damages becanse his dog
had bitten a child, the declarations of the defendant's wife, as to

the manner in which the injury occurred, and as to the character

of the dog, are not admissible evidence against the husband.

Logue v. Linh, 4 E. D. Smith, 63.

An admission made by an attorney or counselor on a trial, is

evidence against the party represented by him, if it is done for

the purpose of obviating the necessity of proving some fact on the

trial, or for convenience as to some matter of practice. Chambers
V. Mason, 5 J. Scott N. S., 59 ; Holler v. Worman, 9 J. Scott N.

S., 892. But, if the client; is not present at the trial, the admis-

sion cannot be used in any other action than the one in which it

was made. And see Colledge v. Horn, 3 Bing., 119.

The declarations, representations or admissions of an agent,

which are made while acting within the scope of his authority,

and in the discharge of his duties as agent, are admissible as

evidence against his ]}nnci])al.'^ Hunter \. Stidson River Iron &
Machine Co., 20 Barb., 494; Kasson v. Mills, 8 How., 377; Mil-

hum V. Belloni, 34 Barb., 607 ; Nelson v. Cowing, 6 Hill, 336.

Such admissions or declarations of an agent are received in evi-

dence against the principal, not as admissions or declaratiouti

merely, but as a part of the transaction. ThalUiimer v. Brincker-

hoff, 4 Wend., 394.
*

All declarations or admissions which are not made within the

scope of the agent's authority, nor while in the transaction of

the business of the agency, are inadmissible; and this is especially

true, when the admission is made after the termination of the

agency, or after the transaction by the agent is closed. Fogg v.

Child, 13 Barb., 246; Isles v. Tucker, 5 Duer, 393; Budlong v. Tan
Nostrand, 24 Barb., 25 ; Wehh v. Alexander, 7 Wend., 281.

Before the declarations of an agent are admissible, his agency

must be established, and this cannot be proved by general repu-

tation. Perhins v. Stebhins, 29 Barb., 523.

A deputy sheriff is regarded as the agent of the sheriff. His

declarations, made within the scope'' of hi^ authority, and while

the process is in liis hands and in the due course of execution,

bind his principal,, because the admissions are then a part of the

res gestas. Stewart v. Wells, 6 Barb., 79 ; Mott v. Kip, 10 Johns.,

478. But the statements of a 'deputy which are not made in the

performance of an official act, are not admissible evidence against

the sheriff. BarJcer v. Binninger, 4 Kern., 271.
' In an action against a ship owner as a carrier, for an injury to

goods which happened while on board his vessel and in course of

transportation, the declarations of the master of the vessel as to

the cause and manner of the injury, are admissible evidence

against the carrier, if such declarations were made before the

master had discharged his duty by delivering the goods according

to the bill of lading. Price v. Powell, 3 Oomst., 322.
(a) Note 584.
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Though the admissions of a party to the record are generally
receivable in evidence against the person who made them, yet,
where there are several parties on the same side, the admissions
of one party are not admitted to affect the others, who may lui])-

pen to be joined with him, unless there is some joint interest or
privity in design between them.
The declarations of one of several persons who were joint and

several makers of a promissory note have been admitted against
all the parties, for the purpose of repelling the defense of usury,
when such declarations were made after the making of the note.
Barrick v. Austin, 21 Barb., 241. But one of several joint and
several makers of a note cannot bind the others by making, pay-
ments upon it before an action is barred by the statute of limita-

tions. Shoemalcerv. Benedict, 1 Kern., 176; Burger v. Burvin, 22
Barb., 68. The rule is the same where the payment or new pro-
mise is made after the statute has attaclied. Tan Keuren x. Par-
melee, 2 Oomst., 523. The admissions of one of several joint

debtors is clearly evidence as against the party who makes them.
As a general rule, the admission of one defendant will not affect

another co-defendant, if the action is for a tort, De Benedetti v.

Mauchin, 1 Hilt., 213; Stoddard v. Holmes, 1 Cow., 245. But
such declaration is competent evidence against the person who
made it. Ih.

Partners have a joint interest, and there are many cases in

which an admission by one partner is evidence against all the

members of the firm. But, before an admission can be received
in evidence in such a case, the existence of the partnership must
be established. The admissions or declarations of a person may
be given in evidence against him, to show that he is a partner in

a firm. But the declarations of one perSon that an other person is a
partner, are not legal evidence as to the latter; they are evidence
against those only who make them. Kirhy v. Hewitt, 26 Barb.,

607 ; Davidson v. Hutcliins, 1 Hilt., 123 ; McPherson v. Ratlibone,

1 Wend., 216 ; Whitney v. Ferris, 10 Johns., 66. When a partr

nership is established, the acts and admissions of either of the

partners as to the partnership business is evidence against all, if

such admission is made during the existence of the partnership.

Waldmi V. Slierburne, 15 Johns., 409.

But, after a dissolution of the partnership, neither partner can

make an admission which is binding upon his former partner.

Baker v. Stachpoole, 9 Cow., 420 ; Bank of Vergennes v. Cameron,

7 Barb., 144. In such a case, one partner cannot give a note, iu

the name of the firm, for a partnership debt, which will be bind-

ing on the other partners. Mitcliell v. Ostrom, 2 Hill, 520 ; Lusk v.

Smith, 8 Barb., 570. Nor can one partner, in such a case, give a

note in renewal of one made by the firm during its existence.

National Bank v. Norton, 1 Hill, 572. Though one partner can-

not bind his copartner by a note, after the dissolution of the part-

nership, yet he may liquidate a previous account. By doing so,

he does not create a debt; that was previously in existence.
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McPJierson v. BatMone, 11 Wend., 96, 99 ; Murray v. Mimford,
6 Cow., 441.

It is a general rule, founded upon principles of justice, in regard

to the relation of priticipal and surety, that the surety ought not to

ibe affected by an admission made by his principal ; although he

may be affected by declarations or statements made by the prin-

cipal, when they are connected with the business in respect of

which the surety becomes bound, and are made by the principal

at the time of transacting that business. Dunn v. Slee, Holt, 399,

401. Thus, where a person had become snrety, by a bond, for

the faithful conduct of a clerk, it was held, in an action upon the

bond, that an admission by the clerk, made after hewas discharged,

of various sums which he had embezzled, was not receivable iu

evidence against the surety. Smith v. Whittingham, 6 Oarr. &
Payne, 78. So, in an action upon a guaranty to pay for goods
sold and delivered to a third person, what such third person has

admitted respecting the delivery of the goods is not evidence to

charge the person giving the guaranty. Evans v. Beattie, 5 Esp.

N. P., 26.

Entries made by a deceased person, iu the course of duty, or

by which he has charged himself with the receipt of money, being

admissible as against all the world, are, of course, evidence against

a person who has become his surety that he would keep his

accounts faithfully. Goss v. Watlingion, 3 Brod. & Bing., 132

;

Whitiiasli V. George, 8 Barn. & Cress., 556 ; Middleton v. Melton,

10 Barn. & Oress., 317.^ But, where otie is a mere surety for the

payment of a debt, without any agreement, express or implied,

to be bound by a suit between the principal parties, he is, at

common law, no more affected by its event, if against him, than

a mere stranger. Tliomas v. Hiibiell, 1 E. P. Smith, 405 ; Jackson
V ariswoU, 4 Hill, 522.

It has been held, in some cases, that where a surety confides

to the principal the power of making a contract, he confides to

him the power of famishing evidence of the contract ; and that,

if the contract is by parol, subsequent declarations of the princi-

pal are admissible in evidence against the surety, though they are

not conclusive. And, where a husband and wife agreed, by arti-

cles, to live separate, and 0., as trustee and surety for the wife,

covenanted to pay the husband a sum of money, upon his deliv-

ering to the wife a carriage and horses for her separate use, it was
held, in an action by the husband for the money, that the wife's

admissions of the receipt by her of the carriage and horses, were
admissible. Fenner v. Leivis, 10 Johns., 38. So, where A. guar-

anteed the performance of any contract that B. might make with

0., the declarations and admissions of B. were held admissible

against A., to prove the contract. Meade v. McDowell, 5 Biuu.,

195.

The admissions pr declarations of persons who formerly owned
personal property or choses in action, are frequently offered in evi

dence. Where personal property has been sold, the admissions
(a) Note 585.
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or declarations of the former owner are not admissible against
his vendee, as to the title to the property sold. Worrall v. Par-
melee, 1 Oomst., 519. And the rule is the same, although such
declarations were made before the sale of the property. Hurd v.

West, 7 Cow., 752 ; Whitaker v. Brown, 8 Wend., 490.^

The declarations made by the payee of a negotiable promissory
note, while he owns and holds it, are not admissible in evidence
against one to whom it is subsequently transferred for value, even
though the transfer is made after maturity. Paige v. Cagwin, 7

Hill, 361 ; Whitaker v. Brown, 8 Wend., 490. the rule is the

sanre, although the payee is dead at the time his declarations are

offered in evidence. Beach v. Wise, 1 Hill, 612.

So the declarations which are made by the owner of a chose in

action are not admissible to affect the rights of one who derives

title from him. Stark v. Boswell, 6 Hill, 405.

So, in an action by the indorsee against the maker of a note,

which was alleged to have been sold under a usurious contract,

the declarations of the payee who transferred the note, are not
admissible in evidence to show the usurious transfer, notwith-
standing the payee was dead at the time of offering such evi-

dence. Kent V. Walton, 7 Wend., 256.

A note belonged to a bank until the time of its failure, and
after that time it was transferred to the plaintiff, but in what
manner and for what consideration did not appear at the trial.

An action was brought against the maker and the indorser by
such plaintiff, and the defendants offered to show, by entries in

the bank book, that the note was paid, and this was held to be
admissible in evidence as against such plaintiff. Jermain v. De^i-

niston, 2 Seld., 276^

The declarations of an intestate, in relation to the title to per-,

sonal property, are evidence against his administrator ; but they
are not competent evidence against other parties who claim title

under the deceased. Brown v. Mailler, 2 Kern., 118; Woodruff v.

Cook, 25 Barb., 505. An assignee of a" chose in action, for value
paid therefor, cannot be affected in his title by the declarations

or admissions of his assignor. Tousley v. Barry, 2 B. P. Smith,

497; Smith v. Schanck, 18 Barb., 344.

If the transfer is merely colorable, and the plaintiff is shown
not to have paid value for it, the declarations of the assignors

are admissible in evidence against the person so holding. Bris-

bane V. Pratt, 4 Denio, 63 ; James v. Chalmers, 2 Seld., 209, 215.

The declarations of an assignor, who has made an assignment
for'the benefit of his creditors, are not admissible for the purpose

of impeaching the assignment for fraud, when the declarations

are made at a time subsequent to the execution of the assign-

ment. Ogdm V. Peters, 15 Barb., 560; Hanna v. Curtis, 1 Barb.

Oh., 263.** Nor when previously made. Jones v. Methodist Church,

21 Barb., 161 ; Cwylerv. McCartney, 33 Barb., 165 ; Booth v. Stveezey,

4 Seld., 276, 278. But if the assignor remains in possession of

the assigned property, his declarations as to the object of making

Wait 48 ("^ ^°™ ^^^-
(*^ ^°™ ^^"'^
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the assignment, while so in possession, are receivable in evidence

as against the assignor and his creditors who claim under the

assignment. Adams v. Davidson, 6 Seld., 309;

An oifer made by a party, whether verbal or in writing, a\id

expressly stated to be made without prejudice, to pay money by
way of compromise, and with a view to buy peace, is not evi-

dence of a debt or of a legal liability, by way of admission. Cory

v. Bretton, 4 Oarr. & Payne, 462; Healey v. Thatcher, 8 Oarr. &
Payne, 388. So where what is said is spoken with a view of

effecting a compromise and for no other purpose, it will not be

admissible as evidence, though there is no express declaration

that what is said is to be without prejudice ; if.that was the inten-

tion of the party, it is sufficient. Jardine v. Sheridan, 2 Oar. &
Kir. ]Sr. P., 24. The ground of rejecting such evidence is, that

confidential overtures ought to be protected ; and that the law

favors settlements and compromises instead of litigation. An offer

of compromise is a mere proposition to give or accept something
for the purpose of an amicable adjustment of the difficulties in

question, and so long as the offer is unaccepted, it is but a mere
proposition, and the law excludes all such propositions as evi-

dence.

A common case is where a plaintiff claims a certain sum, as,

for instance, $100, and the defendant offers to pay $25, for the

purpose of settling th^ claim ; this offer neither admits nor ascer-

tains the debt, but is a mere proposition to give a certain sum to

be rid of the trouble and expense of an action, and, therefore, the

offer is not evidence.

It is never *-hQ intention of the law to shut out the truth,

but to repel any inference which may arise from a proposition

made, not with a design to admit the existence of a fact, but

merely to buy one's peace. If an admission, however, is made
iecause it is a fact, the evidence to prove it is competent, what-

ever motive may have prompted to the declaration.

The illustration already given shows this sufficiently. But, if

the party admits a particular item in an account, or any other fact,

meaning to make the admission as being true, this is good evi-

dence, although the object of the conversation was to compromise
an existing controversy. Hartford Bridge Co. v. Granger, 4 Conn.,

142 ; Marvin v. Richmond, 3 Denio, 58 ; Murray v. Coster, 4 Cow.,

635, opinion ; Waldridge v. Kennison, 1 Esp. N". P., 143 ; Turner

V. Eailton, 2 Esp. N. P., 474.

Where a letter has been written " without prejudice," the an-

swer to it, though not guarded in the same manner, will not be

admitted. Paddoch v. Forrester, 3 Scott N. E,., 734. So if a letter

is written " without prejudice," no part of it can be given in evi-

dence. Healey v. Tliatcher, 8 Oarr. & Payne, 388. An admission

must be voluntary to be admissible, and where an answer was

given by a person as a witness under an order or decision of the

court requiring him to answer a question, although objected to

by the witness, his answer so given was held to be inadmissible
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as evidence against him of an admission. Begina v. Garbelt, 2

Oar. & Kir. N. P., 474.

Admissions are sometimes implied from the assumed language,
character or conduct of a party. In such cases the existence and
truth of the fact to be proved is sometimes assumed in the expres-

sions which are given in evidence. The expressions in such cases
are received as an admission of the fact, though they were used
for some other purpose, and though the admission is only implied

;

and, as an admission, they are allowed to supersede the necessity

of producing more explicit evidence. An agent is employed to

sell goods, and pays over the proceeds to his employer, and a
demand is made by the latter for the money arising upon the
sale of certain property, a declaration by the agent, in answer to

such demand, that he had paid over all the money, is an implied
admission of the sale and dispenses with proof of that fact.

So, when a demand is made for property, if there is a refusal

which is put upon a specific ground, it is an implied admission
that such ground is the true one. TuttleY. Gladding, 2 E. D. Smith,
157 ; Winter v. Coit, 3 Seld., 288 ; Livingston v. Stoessel, 3 Bosw.,
19; Diinlap v. Hunting, 2 Denio, 643 ; Weeks v. Goode, 6 J. Scott,

¥. S., 367. And such admission is so far conclusive that the
party must maintain the claim then made or fail in his defense,

if sued for the refusal to make the delivery claimed. li. The
entry of a charge to a particular person in a book of account, or

the making out of a bill of parcels in his name is an admission
that they were furnished on his credit. Storr v. Scott, 6 Oarr. <&

Payne, 241.

In some cases, it is allowable to give evidence by written or

verbal statements made, or of acts done by others, and then to

show how the party who heard or read the statements or saw the

acts done, was affected by them, for the purpose of using his

conduct, expressions or demeanor as evidence against him, by way
of admission. The evidence in such cases is altogether presump-
tive in its quality and character.

There are many instances in which it is a person's duty to

speak out upon a subject if he desires to preserve his rights.

If a person offers to sell the personal property of A., in his

presence and hearing, the latter is bound, to disclose his owner-
ship, or the purchaser will get a good title. So, where an account
is made out and presented to an individual, it is his duty to dis-

pute or deny it, if false, or to point out the inaccuracies, if any
exist. As a general rule, where an account, showing a balance,

is duly rendered, the person to whom it is rendered is bound,
within a reasonable time, to examine it, and object, if he disputes

its accuracy. An omission to do so, will be an implied admission

of its correctness. Loclcwood v. Thome, 1 Kern., 170, reversing

same case in 12 Barb., 487 ; Beers v. Reynolds, 12 Barb., 288 ; S.

C, 1 Kern., 97. The omission to object, does not render the

admission conclusive ; it merely raises a presumption that it is

correct, which may be rebutted by evidence, showing any circum-
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stances that tend to a contrary inference. Loclcwood v. TJiorne, 4

B. P. Smith, 285, reversing same case in 24 Barb., 391 ; and see

Williams v. Glenny, 2 E. P. Smith, 389 ; and see Vol. I, 719.

Admissions may also be implied from the acquiescence of the

party. But acquiescence, to have the effect of an admission,

must exhibit some act of the mind, and amount to voluntary

demeanor or conduct of the party. And, vrhether it is acquies-

cence in the conduct or in the language of others, it must plainly

appear that such conduct was fully known, or the language
fully understood by the party, before any inference can be drawn
from his passiveness or silence. The circumstances, too, must be
not only such as afforded him an opportunity to act or to speak,

but such also as would properly and naturally call for some action

or reply, from men similarly situated. A party is not to be

affected by statements made in his presence, under circumstances
which do not properly allow a reply. In legal investigations,

there is a regularity of proceeding which does not permit a party

to interpose a denial how and when he pleases, as he would in a
common conversation. And, in such cases, the same inferences

are not to be drawn from his silence or his conduct, as would
otherwise be done. Melen v. Andrews, 1 Mood. & Malk., 336

;

Bex V. AppWby, 3 Stark., 33. But, if the party does answer or

make a reply, that may be given in evidence as an adunssion.

Jones V. Morrell, 1 Oar. & Kir.', 266. So, a statement which is

made, in the plaintiff's hearing, although not in his presence,

is admissible in evidence, if it is otherwise receivable. Neile v.

Jalde, 2 Oar. & Kir., 709. A defendant who puts in evidence a

correspondence, consisting of several letters between himself and
the plaintiff", has a right to give in evidence a letter written by
him to the plaintiff, in reply to the plaintiff's last letter, which

bore date on the day before the defendant's letter. Hoe v. Day, 1

Oarr. & Payne, 705. Great care should be exercised in receiving

and acting upon admissions which are implied from a supposed
acquiescence in the statements of other persons ; and they ought

never to be received at all, unless the evidence is of direct decla-

rations of that kind which naturally call for contradiction ; some
assertion made to the party with respect to his rigbt, which, by

his silence, he acquiesces in.

A distinction is made between declaratioHs^ made by a party

and those made by a stranger. An omission to reply to the latter

is not an implied admission of the truth of the statement, since

the refusal to reply may be on account of the impertinence of

the person who made it, and who is best rebuked by silence.

Child V. Grace, 2 Oarr. & Payne, 193. If a reply is made, that

may be given in evidence. IT). A statement made in the pres-

ence of a party to the action, becomes evidence, as showing that

the party, on hearing such a statement, did not deny its truth.

But such an acquiescence is worth very little, indeed, where the

party hearing it has no means of personally knowing the truth or

falsehood of the statement. Hayslep v. Gymer, 1 Ad. & E., 162, 165.
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The declarations of a defendant are not evidence in his own
favor, unless the plaintiff, by giving- in evidence a part of his

statements, or facts raising some presumption from his apparent
silence, has made the declarations- admissible as a part of the
conversation, or as a reply to the circumstances out of which
such presumption arises. Crosbie v. Leary, 6 Bosw., 313.

Witli respect to verbal admissions, it may be observed that
they ought to be received and acted upon as evidence with great
cautiou. It may be a correct principle, that the statement of a
person to the prejudice of his own interest, is so far entitled to
consideration as to be admissible in evidence against him. Still,

the repetition of oral statements is always subject to great imper-
fections. The party from whom they proceed may have been
misinformed, or may not have correctly expressed his meaning,
or he may have spoken lightly and without consideration ; even
his meaning, if correctly expressed, may have been misunder-
stood, or a slight alteration of the words, without any design of
intentional misrepresentation, may entirely vary the effect of his

statement ; and, where a witness is corrupt, a slight change in

the language may make a material difference between the admis-
sion really made, and that stated by the witness. Law v. Merrills,

6 Wend., 277 ; 1 Phil. Bv., 479, 4th Am. ed. ; Garrison v. Alan,
2 Barb., 25, 27. Post, 531, 532.

It is an elementary principle, that the admissions and confes-

sions of parties are admissible in evidence when pertinent to the
issue to be tried. They are not by any means conclusive, and not
necessarily even prima facie evidence of the facts to which they
relate. They may be controlled and overborne by evidence of a
higher character and more commanding weight; but when they
relate to a matter material to the issue, they should be received,

and the effect to be given to them is wholly with the jury. If it

appears from the declarations themselves, or from evidence
aliunde, that the party had no personal knowledge of the facts as

to which the admission is made, then but little importance is to

06 attached to them. Stephens v. Yroman, 18 Barb., 250, 257.

There is no limitation upon the right of a party to introduce
evidence .to contradict the truth of his own admissions, where
such admissions were retrospective, and not operating by way of

an estoppel. Garland v. Day, 4 E. D. Smith, 251 ; JEUis v.Willard,

5 Seld., 529; Young v. Bushnell, 8 Bosw., 1.

Where an admission is voluntarily and deliberately made, and
it is satisfactorily proved, it may be strong evidence against the

party making it.

On the subject of admissions, it may be laid down as a first

principle, that the whole of the statement containing the admis-

sion is to be received together. This is necessary, in order to

enable the court and jury to judge of the true extent of the

admission, which, when taken entire, will often bave a different

^.mport from that which a partial account might convey. Tliomp-

wn V. Austen, 2 Dowl. & Eyl., 358.
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Where, taking the admission together, the branch making
against the party is completely avoided, qualified or explained

away by an other branch, and there is nothing beside; either

intrinsic or extrinsic, in the latter branch to render it questionable,

the first is neutralized ; and the whole admission js considered as

not weighing any thing against the party. In such cases, if

there is no other evidence in the case, the plaintiif is not entitled

to recover, and if he does the judgment will be reversed, as in a

case in which the plaintiif said :
" I have bought the goods, but I

have paid for them." Smith, v. Jones, 15 Johns., 229. So where

the defendant said i
" I have received a dollar from the plaintiff,

but it was my due." Carver v. Tracy, 3 Johns., 427. So where

the defendant admitted that the plaintiff had attended her as a

physician, but she also alleged that she had not employed him,

and that she was under the age of twenty-one years." Wailing

V. Toll, 9 Johns., 141. And so of a case in which the defendant

admitted that he shot the plaintiff's dog, but alleged that it was
done because he attacked him in the highway in the nighttime."

Credit v. Brown, 10 Johns., 365. So of an admission that goods

were purchased, but alleging that they were purchased on time

which had not expired at the time of bringing the action. Perigo

V. Piirdy, 1 Hilt., 269. So where a party admitted that he had

given a note for a stove, but he alleged that the stove was war-

ranted, and that the warranty was broken because the stove was -

not good, but had broken. Kelsey v. Busli, 2 Hill, 440.

In the cases just cited, the plaintiff's relied on the admissions

of the defendant to make a case; but the entire admission was

held insufficient to authorize a recovery, and the judgments were

all reversed. If, however, there are any other facts in the case

which destroy the effect of that part of the admission which dis-

charges the party, there may be a recovery.^

If that part of the admission discharging the party is impro-

bable, or it is discredited by the other evidence in the case, the

jury may disregard the excuse, and the plaintiff may recover.

Barnes v. Allen, 30 Barb., 663 ; Bearss v. Copley, 6 Seld., 93; and

see NesMt v. Stringer, 2 Duer, 26; Dorlon v. Douglass, 6 Barb.,

451.

When one party to an action calls the opposite party as a wit-

ness, and proves facts by him which favor the party calling him,

the witness may also give evidence which goes to discharge the

liability so created ; but the jury are at liberty to judge of the

value which is to be placed upon the matter in excuse. Roberts

V. Gee, 15 Barb., 449.

The rule which requires that the whole of an admission may
be given in evidence, is not an unlimited one, as to the facts

which may then be called for. If an admission is called for and

proved against a party, he is entitled to ask for all that was said

at the same tifiie, or on the same occasion, in relation to the

admission called for, or the same subject of inquiry.' But the'rule

is not extended so far as to permit a party to call for all that was
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said in the same conversation, if a part of it related to an other

and a distinct matter from that inquired about by the party
calling for such admission. Garey v. Nicholson, 24 Wend., 350;
Dorlon v. Douglass, 6 Barb., 451 ; Bouse v. Whited, 25 Barb., 279;
Bouse V. Whited, 11 B. P. Smith, 170 ; Prince v. Samo, 7 Ad. &
Ell., 627.''

The object of permitting the entire admission to be given, is

to enable the party against whom a part of it is given to have the
whole of it,shown so as to explain, qualify or discharge any lia-

bility which would appear to exist from a partial statement of the
matter. If the other parts of the conversation relate to a different

and distinct subject matter, it would not serve the purpose of an
explanation, qualification or discharge, and the reason of the rule

which allows the whole admission ceases, so far as it relates to

the matter foreign to the admission called for.

Where the liability of a defendant is sought to be proved by
his' verbal declarations or admissions to a witness, in several dif-

ferent interviews, all the conversations between him and the
witness, bearing upon the subject of inquiry, must be submitted
to the consideration of the jury. Nesbit v. Stringer, 2 Duer, 26.

So, in an action against the defendant for the recovery of the rent

of premises occupied by a third person, where evidence has been
given of a conversation, on a specified day, between the landlord

and the defendant, tending to establish a hiring of the premises
by the defendant, and an agreement that such third person might
occupy them, and that the defendant would pay the rent, it will

be error to exclude evidence of other cotemporaneous couversa-
tions between the landlord and the defendant, upon the same
subject. Halsey v. Jarvis, 7 Bosw., 461. Such evidence cannot
properly be excluded merely because the conversations and ver-

bal agreement offered to be proved, were not had and made on
the precise day on which it is stated that the conversation already
stated was had. J6. So, if part of a pleading is read as an admis-
sion, the whole pleading must be taken together, the same as any
other admission. Gildersleeve v. Mahony, 5 Duer, 383. Where
the plaintiff proves a demand of the defendant and his refusal to

pay over money in his hands, the defendant has a right to show
by the same witness what reasons were assigned for the refusal.

Bennett v. Burch, 1 Denio, 141. In such a case the reasons for

the refusal are an essential part of the admission. But the rule

is otherwise when a long series of facts is sought to be made evi-

dence in this manner, on the ground that they are an answer to

the demand. Walrod v. Ball, 9 Barb., 271. If any part of the

reasons are admissible, the offer to prove them should be limited

to such of them as are admissible. Ih.

A party cannot give his own declarations in evidence, in his

own favor, by calling for the entire conversation which occurred

at a given time, merely because the other side has inquired as to

a part of the conversation ; the examination must be confined

to the matters inquired about by the other side, and not extended
(o) Grealon v. Smith, 1 Daly, 380.
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to different statements, though made at the same time, aud m
the same conversation. Lynch v. McBeth, 7 How., 113.

An admission must be so specific and clear as to leave no room
for doubt as to the identity of the matter referred to. And where
the evidence to prove the making of a promissory note, purport-

ing to be signed by the defendant, and payable to the bearer, was
that the plaintiff's agent called on the defendant with the alleged

note in his pocket, but which he did not exhibit, and told him he
had a note for that amount against him, which he wanted the

payment of for the ijlaintiff ; and the defendant said he had given
such a note, and would pay it if the plaintiff would make a small

deduction, and indulge him as to time, it was held that the note

produced on the trial was not identified with that to which the

admission referred, and that the proof was insufficient. Palmer v.

Manning, 4 Denio, 131 ; Shaver v. Wile, 16 Johns., 201. In an
other case of an action by the indorsee against the maker of a
promissory note, the plaintiff proved that the indorsement of the

payee was genuine, and that a copy of the note had been shown
to the defendant, who admitted that he had signed such a note,

and this was held sufficient proof of the identity of the note and
of the maker's signature. Pentz v. Winterhottom, 5 Denio, 51.

A party to a cause, who is proved to have made admissions,

may defeat their effect, by showing that they were made under
_

a mistake of law, provided the other party has not been in-

'

duced to change his condition in consequence. Neivton v. Idd-

diard, 12 Ad. & Ell. IST. S., 925; Nejvton v. Belcher, Id., 921;
Heane v. Rogers, 9 Barn. & Gross., 377.

The subject of admissions at the trial has been already noticed.

Ante, 372. There is an other class of judicial admissions which arise

from the acts of the party. Payment of money into court by
the defendant operates as an admission for several purposes. It

admits that the amount paid into court is due to the plaintiff,

Logue v. Gillich, 1 B. D. Smith, 398 ; Beaton v. Benedict, 5 Biug.,

28 ;" that it is for the cause of action stated in the complaint,

Bennett v. Francis, 2 Bos. & Pul., 550 ; that the plaintiff is enti-

tled to claim it in the character in which he sues, lApscombe v.

Holmes, 2 Oamp., 441 ; that the contract set forth is correctly

described, and was duly executed, Gutteridge v. Smith, 2 H. Bla.,

374 ; Randall v. Lynch, 2 Oamp., 352, 357 ; that the instrument

sued on was properly stamped, Israel v. Benjamin, 3 Oamp., 40

;

that the contract has been broken in the manner and to the extent

alleged in the complaint, Dyer v. Ashton, 1 Barn. & Oress., 3;

and where goods are sold by sample, it admits that the goods

delivered agreed with the sample. Leggett v. Cooper, 2 Stark., 103.

The general rule is, that the payment of money into court

admits every fact which it would be necessary for the plaintiff to

prove, to entitle him to recover the amount so paid in. Dyer v.

Ashton, 1 Barn. & Oress., 3. Bu| it does not admit any thing

beyond that.

In all actions for a tort, whether in trespass, trover, replevin,
(a) Note 588.
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or ill other actions, it is a general rule that the admissions
of one defendant are not admissible against his co-defendant,
even when the wrongful act was committed by them jointly.

De Benedetti v. Mauchin, 1 Hilt., 213 ; Daniels v. Potter, 4 Carr.

& Payne, 262 ; S. C, 1 Mood. & Malk., 502. The only exception
to the rule is, where it is shown that there was a conspixacy or a
concerted plan to commit the wrongful act, and where that is

shown by evidence independent of the admissions of one defend-

ant against his co-defendant, the declarations <>" either defendant,
which are made with reference to the common plan, and in pur-

suance of it, are admissible as evidence against all. li. ; People

V. Parish, 4 Denio, 153 ; Lee v. Bennett, How. App. Oases, 187.

But such admissions are evidence against the party making them,
and may be admitted in evidence against him, although he may
be sued jointly with other defendants. De Benedetti v. Maucliin,

1 Hilt., 213. But, even wljen a common plan or a conspiracy is

shown to have been made by several defendants, the admissions
of one defendant will not be evidence against the others, if made
^fter the completion of the act, or in reference to a matter which
is not a part of the common plan. Lynes v. State (7 George) or 36
Miss., 617 ; State v. .Ross (8 Jones), 29 Mis., 32 ; Clinton v. ^stes,

20 Ark., 216 ; State v. Thibeau (1 Shaw), 30 Vt., 100. They must
be part of the res gestce, to render them admissible against all of

the defendants. J6.; Patton v. Ohio, 6 Ohio, IST. 8., 467.

There are many cases in which declarations, when standing
alone, are inadmissible as evidence, though they become admis-

sible because, they accompany some act, or are a part of some
transaction, and are, therefore, admissible in explanation of it.

The general rule is, that declarations, to become a part of the

res gestm, must accompany the act which they are supposed to

characterize, and must so harmonize as to be obviously one
transaction. Moore v. Meacham, 6 Seld., 207, 210. Declarations,

made right at the conclusion of a transaction, but not afterwards,

are admissible as a part of the res gestce, as much so as though
made during the progress of it. Kimhall v. Huntington, 10 Wend.,
677. When it is material to show for what purpose a note was
sent to a bank, a letter, accompanying the note, explaining that

object, is admissibler as a part of the res gestce. Bank of Monroe
V. Culver, 2 Hill, 531.

The declarations of an agent, while acting within the scope of

his authority, and in the discharge of his duty, in making a con-

tract or doing some other act, are evidence against his principal,

because part of the res gestm. Budlo7ig v. Tan NoMfand, 24 Barb.,

25 ; Thallheimer v. Brinckerhoff, 6 Cow., 90 ; 4 Wend., 394 ; ante,

374. If made after that time, they are not competent evi-

dence. Ih.

In an action for a breach of promise of marriage, evidence of

the plaintiff's declarations, accompanying her preparations for

the wedding, are admissible for the purpose of showing her assent,

Wait 11—49
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after tlie promise of the defendant is shown by other evidence.

Wilcox V. Green, 23 Barb., 639 ; Werely v. Persons, 1 TiflP., 344."

On a question of fraud, in relation to the sale of personal pro-

perty, when the acts of the parties may be shown, the declarations

which accompany those acts are equally admissible., Crary v
Sprague, 12 Wend., 41, 44.

When declarations are admissible as a part of the res gestce,.

they are admissible in favor of the party making them, as much
as in favor of the opposite party. The books contain a great

number of cases illustrative of this rule, but the principle is one
which is easy of application if it is carefully kept in mind ; and
the cases already cited are sufficient to show the extent and
application of it.

SECTION V.

ESTOPPEL.

An estoppel is an impediment or bar, by which a man is pre-

cluded in law from alleging or denying a fact, in consequence of

his own previous act, allegation or denial to the contrary. Estop-

pels may be created by record, by deed, or by matter in pais.

This subject will be fully discussed elsewhere. See Estoppel.

SBCTIOTSr VI.
'

fEESUMPTIONS.

The term presumption has been variously defined by legal

writers. It is said to be " The result of a process of reasoning

from one fact to an other, or from one or more facts to others ; an

inference. A conclusion, judgment or belief, as to the truth of

some proposed matter of fact, arrived at and formed by a pro-

cess of inference from other facts." Burr. Oirc. Bvid., 910.

An inference as to the existence of a fact not actually known,
arisitig from its necessary or usual connection with others which

are known. Stark. Evid., 742. A probable inference which our

common sense draws from circumstances usually occurring in

such cases. 1 Phil. Evid., 599, 4th Am. ed. A probable conse-

quence drawn from facts, as to the truth of a fact alleged, but

of which there is no direct proof. Wills Oirc. Evid., 17.

An inference, affirmative or disaffirmative, of the existence of

a disputed fact, drawn by a judicial tribunal, by a process of pro-

bable reasoning from some one or more matters of fact either

admitted in the cause or otherwise satisfactorily established. Best

on Presump., 12.

In the course of legal investigations there are two kinds of

presumption which require attention, one is a presumption of fact,

the other a presumption of law.
Presumptions of fact are questions for a jury, or the justice in

their place, for determining the existence of certain disputed

facts, upon the evidence introduced in the case. Presumptions
of law are merely the application of legal rules to ascertained

facts.
(a) Note 589.
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To determine whether a presumption is one of law, or one of
fact, it is merely necessary to ascertain what kind of inference is

to be drawn, whether it is one of fact or one of law. If npon
certain evidence given it is irnportant to ascertain the existence

of some other fact, or the truth or falsity of some allegation of
fact, the presumption is one of fact. If, on the contrary, no
inference of additional facts is necessary in order to make a
decision, then the presumption is one of law.

A few illustrations are all that will be given of the numerous
cases upon the subject. And first as to presumptions of law.

General sanity is presumed, because that is ordinarily the con-
dition of the mind. Gardner v. Gardner, 22 Wend., 526 ; Brown
V. Torrmj, 24 Barb., 583 ; Walter v. Peo-ple, 5 Tiff., 147. A per-

son's motives are presumed to be good, and that he is honest in

bis transactions, in the absence of evidence showing fraud or

improper motives. Fleming v. Slocum, 18 Johns., 403; Lewis v.

Palmer, Hill & Denio, 68 ; Banli of Silver Greek v. Talcott, 22
Barb., 552.

A man is presumed to intend those necessary consequences
which result from his voluntary or deliberate acts. Van Pelt v.

McGratv, 4 Oomst., 110. And acts which are innocent and law-

ful in themselves may become wrongful and fraudulent, when
done without a just regard to the rights of others. Ih. The law
will not presume that a person is a wrongdoer. And where a sheriflF

or constable levies an esecution against A. on the property of

B., there is no presumption that the plaintiff, in the execution,

directed the levy, which can support an action against him.

Averill v. Williams, 1 Denio, 501 ; S. C, 4 Denio, 295.

The law presumes that a public ofiicer has properly discharged

his otHcial duties. Hartwell v. Boot, 19 Johns., 345 ; Smith v. Hall,

22 Barb., 656 ; Leland v. Cameron, 4 Tiff., 115.^

Giving a promissory note raises a presumption that there is

nothing due to the maker at that time from the person to whom
the note is given. De Freest v. Bloomingdale, 5 Denio, 304 ; Lake
V. Tysen, 2 Seld., 461 ; Duguid v. Ogilvie, 3 E. D. Smith, 527?

This presumption may be rebutted, by showing that the note was
given for a mere temporary loan, without any settlement. Id.

Possession of personal property is prima facie evidence of title

to it. Fish V. Shut, 21 Barb., 333. Prima facie, a person receiv-

ing money is entitled to it, and he does not become a debtor to

the person delivering it. Some evidence in explanation of the

transaction is necessary to establish a liability by the receipt of

the money. Sweet v. Barney, 24 Barb., 533, 538 ; Welch v. Seaborn,

1 Stark., 474. But slight circumstances will make the matter a
question of fact for a jury. Bogert v. Morse, 1 Oomst., 377 ; S. 0.,

4 Denio, 108.

Where letters are directed to a- particular person on business,

and answers are received in due course of mail, a fair inference

arises that the answers were written by the person from whom
they purport to come. Bush v. Miller, 13 Barb., 481; Ounning-

(a)'N0TE 590. (6) Note 591.



388 PRESUxMPTIUJS'S.

ham V. Hudson River Bank, 21 Wend., 557, 559 ; Ovension v.

Wilson, 2 Gar. & Kir., 1.

A written instrument is presumed to have been executed and
delivered at the time it bears date. 'jBeZZ v. Davii, 8 Barb., 210

;

Seymour v. Tan Slyck, 8 Wend., 403.''

The mere fact that the body of an instrument or of an indorse-

ment is not in the handwriting of the signer, raises no presump-
tion that it was not in its present state when the signature was
made. Small v. Sloan, 1 Bosw., 352.

The possession of an unmutilated railroad passage ticket, is

presumptive evidence that the holder has paid the regular price

for it, and is entitled to be transported according to its terms, and
that the ticket has not been used for that purpose. Pier v. Finch,
24 Barb., 514.

A receipt for rent arising at a subsequent period, is presump-
tive evidence that all rent, previously accruing, had been paid.

Decker v. Livingston, 15 Johns., 479. But proof that an employer
has regular pay days, on which his workmen are accustomed to

receive their wages, and that the plaintiff has been seen to receive

payments on those days, is not sufficient evidence that he has

been paid for work which was done since the time when it is

shown that the last payment was made to him. Irvine y. Worterir

dyke, 2 B. D. Smith, 374.

The common law of a neighboring state will be presumed to

be like our own, in the absence of any proof upon the subject.

Itoiinson v. Dauchy, 3 Barb., 20 ; Holmes v. Broughton, 10 Wend.,
75.'' Foreign laws must be proved, like any other facts in a case.

Cole V. Stone, Hill & Denio, 360. -

In relation to presumptions of fact, there are not so many
reported cases, for such questions are purely questions for a jury,

and there are few cases in which their decision upon such matters

is not final. This class of presumptions embraces all the con-

nections and relations between the facts proved and the hypothe-

sis stated and defended, whether they are mechanical and physical,

or of a purely moral nature. It is that mental operation which is

exercised in the ordinary afftiirs of life, namely, the process of

ascertaining the existence of one fact when the existence of an

other is shown, without resort to the aid of any rule of law.

There are few presumptions, then, absolutely conclusive, so as

to prevent a person from rebutting them by proper evidence.'

Eecords, deeds, and estoppels ih pais, are generally conclusive.

But, as a general rule, a presumption merely stands for proof

until the contrary of the presumption is shown by evidence.

When the law raises a presumption from a given state of facts,

that presumption will be sufficient proof, if it is not rebutted.

Occasidually, there ai'e conflicting presumptions. The law pre-

sumes the continuance of life, as well as that a party is innocent

of crime. In one case, a woman married a second husband within

twelve months after her first husband was last heard of ; and it

was held, that the presumption in favor of innocence should pre-

(o) Note 592. (b) Note 593. (c) Note 594.



HEARSAY. §89

vail, by supposing that the first husband was dead at the time
of the secoud marriage. Bex v. Inhab. of Twyninq, 2 Baru. &
Aid., 386.

But where a husbaud married a second wife, and it was shown
that the first wife had written a letter to hina, which was dated
twenty-five days before that time, the court held that there could
be no presumption of the death of the first wife. Bex v. Iiihals.

of Harborne, 2 Ad. & B., 540.

If it is shown that certain persons were partners two or three
years before the time of the trial, it will be presumed, in the
absence of evidence to show a change or dissolution of the part-
nership, that it still continues. Cooper v. Dedrick, 22 Barb., 516.
When a general custom is shown to exist in a particular trade

or business, parties engaged in the business are presumed to con-
tract with reference to the custom, unless it is otherwise expressly
agreed. Bolton v. Daniels, 2 Hilt., 472; Barton v. McKelway, 2
Zabriskie E., 165.

But a usage of trade cannot be set up either to contravene an
established rule of law, or to vary the terms of an express con-
tract. Ih.

The subject of circumstantial evidence will receive attention
in an other place.

SECTION VII.

HEARSAY.

When a witness, in the course of stating what has come under
the cognizance of his own senses, concerning a matter in dispute,

states the language of others, which he has heard, or produces
papers which he"^ identifies as being written by particular indi-

viduals, he offers what is called hearsay evidence. This evidence
may sometimes be the very matter in dispute, or something from
which a pertinent iufereuce, relative to the matter in dispute,

may be drawn ; or, on the other hand, it may consist of a verbal

or written narrative of facts, received by the witness from some
other person, which he delivers at second hand to the court. This
term, hearsay evidence, is used with reference both to that which
is written and to that which is spoken. But, in its legal sense,

it is confined to that kind of evidence (whether spoken or Avritten)

which does not derive its credibility solely from the credit due to

the witness himself, but rests also, in part, on the veracity and
competency of some other person from whom the witness may
have received his information. It may be here stated that the

general rule is, and it is a rule of very extensive influence, that

hearsay evidence is not receivable.

The most satisfactory evidence which can be aff'orded, is the

evidence of our own senses. But, in judicial investigations,

the court and jury cannot have that kind of evidence, since they

must decide upon the evidence adduced at the trial.

The great bulk of the proof which is made in the trial of

fictions is the testimony of witnesses, orally delivered. And, as a
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test of truth, it is found indispensable to the due administration

of justice, that every living witness should be subjected to the

ordeal of a cross-examination, that it may appear what were his

powers of perception, his opportunities for observation, his atten-

tiveness in observing, the strength of his recollection, and his

disposition to speak the truth. But testimony which is derived

from the relation of third persons, even when the informant is

known, cannot be subjected to this test, nor is the statement
under oath, and, besides, it is -frequently impossible to ascertain

through whom, or how many persons, the narration has been
transmitted from the original witnesses of the fact. There are

several exceptions to the rule which excludes hearsay evidence.

But those cases in which it is received are of that character which
suflSciently guards against frauds ; and, in most of them, the

rejection of the evidence would work a greater mischief than
could result from its reception. There are some cases in which
this kind of evidence is treated as original evidence.

In cases where it is material to inquire into the demeanor, the

conduct and mental feelings of an individual at a particular

period, the expressions used by the individual at the period in

question, are in their nature, original evidence ; for they are the

thing itself which is inquired into, as far as outward behavior is

important ; and as evidence of existing inward sentiments, they

are unlike a statement of past occurrences^ for they derive their
' credit from being usually identified with, and naturally resulting

from, particular corresponding feelings. Accordingly, in actions

for criminal conversation, where it is material to inquire into the

terms upon which the husband and wife lived together, before

the connection of the wife with the defendant, it is usual to give

evidence of what the husband and wife have said to, or of each

other, in order to show their mutual demeanor and conduct, and
whether they were living together upon better or worse terms.

Trelaivney v. Coleman, 2 Starkie, 191; S. 0., 1 Barn. & Aid., 90;

Winter v. Wroot, 1 Mood. & Eob., 404 ; Willis v. Bernard, 8 Bing.,

376 ; Elsani v. Faucett, 2 Esp., 562. So in an action for enticing

away the plaintiff's wife, and for harboring her, the character

and conduct of the plaintiff maybe shown, and the declarations

of the Avife may be ijroved, expressive of her wishes in relation

to her living with the plaintiff as his wife ; and in all such cases

the intent with which the defendant has acted is a material point

of inquiry. Bennett v. Smith, 21 Barb., 439 ; Schuneman v. Pdlmer,

4 Barb., 225.

The expressions of a person afflicted with bodily pain from a

])ersonal injury, or from illness, relative to his health and sensar

tions, are admissible evidence in connection with other evidence,

showing his condition, such expressions being ordinarily the natu-

ral consequences and the outward indication of co-existing suffer-

ings. Caldwell v. Murphy, 1 Kern., 416 ; Aveson v. Kinniard, 6

East, 188.''

Verbal and written declarations are often said to be admissible,
{a) Note 589. Fort v. Brown, 46 Barb., 366.
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as coustituting a part of the res gesten. As such they are most
properly admissible when they accompany some act, the nature
and object or motives of which are the subject of inquiry. In
such cases, words are receivable as original evidence, on the

ground that what is said at the time affords legitimate, if not
the best means of ascertaining the character of such equivocal
acts as admit of explanation from those indications of the mind
which language affords ; for where words or writings accompany
an act, or where they indieate the state of a person's feelings or

bodily sufferings, they derive their credit from the surrounding-

circumstances, and not from the bare expressions of the declarant.

And the language of persons at the time of their doing a par-

ticular act, in the same manner as their demeanor or gesture, is

more likely to be a true disclosure of what was really passing in

their minds, than their subsequent statements as to their inten-

tion, even if such statements would not be excluded on other

grovinds. In an action against the indorsers of a note, answers
made by a person applied to as maker, at the place designated

by the maker as his place of business, admitting himself to be

the maker, are admissible as a part of the res gestce, and are pre-

sumptive evidence that the person of whom the demand was
made was the maker. Hunt v. Mayiee, 3 Seld., 266.

An ofScer's return to process is generally conclusive as against

the officer, and he will not be permitted to question its truth.

But such returns are also evidence in favor of the officers who
made them. If a constable is sued in trespass, trover, or replevin

for levying upon gdods, his return is prima facie evidence of his

levy upon it as an officer. Cornell v. Cooli, 7 Cow., 310 ; Earl v.

Camp, 16 Wend., 562, 569 ; Spoor v. Holland, 8 Wend., 445.

• In actions against officers, their returns, regular on their face,

will generally be prima facie evidence for them. Putnam v. Man,
3 Wend., 202.

In ordinary cases hearsay evidence is excluded, even though
stated under oath, and in a judicial proceeding, for the party

against whom it is offered has not enjoyed the right and the

advantages of cross-examination. And the evidence is rejeetedv

although it is certain that no better evidence is to be had, and
although the rejection of the evidence will be to exclude all the

evidence possessed by the party offering it. Bex v. Nuneham, 1

East, 373; Bex v. Frystone, 2 East, 54. So affidavits taken

ex parte are not admissible as evidence on the trial of an action.

Vol. I, 53, § 96. Ctute v. Fitcli, 25 Barb., 428.

Besides the cases which have been noticed, in which' certain

evidence was treated as original, instead of hearsay evidence,

there are several important exceptions to the general rule, which

will require to be observed in practice.

Exception 1st. In matters of pubhc or general interest, hearsay

evidence is sometimes admissible. And, therefore, it is received

for the purpose of showing that a particular person holds a spe-

cified office, or a public employment as an officer. This evidence
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iS usually accompanied by evidence, showing that the person

who claims to be such officer, has performed such acts as the

office or employment authorizes him to perform. In an action

brought by an overseer of the poor to recover a penalty, the

character in which he sues may be proved by reputation. Blatcli-

ley V. Moser, 15 Wend., 215. So such evidence is sufficient to

show that the plaintiff is trustee or collector of a school district.

Ring v. Grrout, 7 Wend., 341 ; McCoy v. Curtice, 9 Wend., 17; or

to show that he is a constable. Adams v. Jaclcson, 2 Aik., 145

;

or a justice of the peace. Snow v. Peacoclc, 2 Oarr. & Payne,
215 ; Wilcox v. Smith, 5 Wend., 231. So the same rule applies

in actions against persons who have assumed to act as officers,

as in the case of an action against one as an overseer of

highways, Dean v. Gridley, 10 Wend., 254, though he will not

be liable to an action at the suit of the commissioners of high-

ways for the penalty given by statute for a neglect of duty as

overseer, if he has omitted to file his acceptance of the office in

the town clerk's office. Bentley v. Phelps, 27 Barb., 524. In

actions against sheriffs, deputy sheriffs, constables, justices of

the x>eace, &c., it is sufficient to prove that they have acted as

such without showing their, election or appointment. Potter v.

Luther, 3 Johns., 431. So as to actions by or against attorneys

or counselors. Berrymcm v. Wise, 4 Term, 366.

But, when it is convenient, it is always best to prove all such

facts by such evidence as leaves no question as to its admissi-

bility or its sufficiency, by showing the election or appointment
&c.
Hearsay evidence is not admissible for the purpose of showing

who was a freight agent of a railroad corporation at a particular

tirfie. Spade v. Hudson Biver Railroad Co., 16 Barb., 383.

So it is a general rule, that a paper executed by a third person

cannot be admitted as evidence of the truth of the facts it recites,

when his declarations, as to the same matter, would not be admis-

sible, because they were hearsay evidence. Garrigue v. Loescher,

3 Bosw., 578.

Exception 2d. In matters of pedigree, the statements of deceased

persons are allowed in many cases, subject, however, to various

limitations and qualifications. Such evidence, when allowed, is

admitted upon the principle that it is the natural effusion of a

party who mu'st know the truth, and who speaks upon an occa-

sion where he stands in an even position, without any temptation

to exceed or to fall short of the truth. Matters of pedigree eo'nsist

of general evidence as to descent or relationship, or as to particu-

lar facts, such as marriages, births, or deaths, and of the time when
such events occurred, either absolutely, or relatively to each other.

Declarations of the family or kindred are admissible to show who
was a member of the family, or the particular relationship of the

person, as son, daughter, cousin, and the like. So, particular

facts may be proved in the same way, as, the ages of persons,

the dates of marriages or births, &c.
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But the place of birth of a child canuot be shown by the declara-

tions of a deceased parent. Rex v. Eritli, 8 East, 539 ; Begina v.

Bishworth, 2 Ad. & E. K S., 476.

Entries in the family bible or register are evidence, if made by
the father or under his direction, and he is dead.

But when such entries are recent, and the father is present in

.court, or can be produced there, or when the entries are made by
the mother, after the father's death, and she is present in court,

or can be produced, such entries wilt be rejected. Leggett v. Boyd,
3 Wend., 376, 379.

The declarations of deceased parents are admissible in the same
manner as entries in the bible or register.

But declarations of other persons, to be admissible, as to pedi-

gree, should be made by one who was connected with the family

by, consanguinity or affinity, or who derived his information from
persons so connected with the family, or who has some personal

knowledge of the facts of which he speaks.

Where a deceased physician had attended the birth of a person -

whose age was a subject of inquiry, and it was shown that he
was in practice for many years before such birth, and for several

years afterwards ; that he made an entry in his register of all such

cases as he attended ; that in his register was an entry of the birth

of this i)erson, at a time specified in the register ; that such regis-

ter also contained entries of the birth of a sister and brother of

such person, at a subsequent time, it was held that the register

was competent evidence of the time of the birth of such person.

Arms V. Middleton, 23 Barb., 571.

But such entries or declarations are rejected when the person

who made them is alive and within reach of the process of the

court, and he himself can be produced as a witness.

Exception 3d. An exception to the general rule is made in cases

relating to ancient possessions ; but no such questions arise in a

justices' court, and the rules need not be discussed in this work.

Exception Ath. Dying declarations are sometimes received in

evidence in criminal cases.

But they are not admissible on the trial of civil actions. Wilson

V. Boerem, 15 Johns., 286 ; Cf^ruy v. Goodrich, 7 Johns., 95 ; Jack-

son V. Betts, 6 Cow.. 377 ; *S^. C, 6 Wend., 173.

Exception 5th. Declaration against interest ly persons since

deceased.'] It is a well settled rule, that declarations of persons,

since deceased, whether the declarations were verbal or written,

are admissible in those cases in which the persons making
them are presumed to be cognizant of the subject matter of the

declarations, and where their declarations apparently operate

against their own interest, whether pecuniary or proprietary. It

is presumed, when declarations are made under such circum-

stances, that they are entitled to credit, because the regard which

men pay to their own interest may be safely considered as a

sufficient guaranty against their prejudicing themselves by any

erroneous statement'; and the assumed tendency of the declara-

Wait 11—50
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tions, precludes the possibility of any fraudulent statement. In-

deed, the apprehension of fraud in such cases is, in a great

measure, removed, without reference to the fact of the declara-

tions being against interest, when it is considered that declarations

are not receivable during the lifetime of the authors of them

;

and that it is always competent for the party against whom
they are produced,to point out any sinister motive for making
them.
The declarations of a living person, however, are not admissi-

ble, however much they may be against his interest, unless he is

a party to the action, or is the real party in interest, though not
nominally so on the record. Spargo v. Brown, 9 Barn. & Cress.,

935 ; Fh'illips v. Cole, 10 Ad. & E., 106 ; Smith v. Whittmgham,
6 Oarr. & Payne, 78. But the admissions of an assignor are not

admissible, even though such assignor is dead. Ante, 377. The
entries must be such as are really against the party making
the entries, not such as are merely apparent, or they will not be
admissible.

Exception 6tJi. Entries in the course of office or iusiness.] There
is a rule which allows of written entries, made by deceased per-

sons as evidence, even though not made against their interest,

provided that, in addition to a peculiar and personal knowledge
of the facts, and the absence of all interest to pervert them, the

entries appear to have been made in the ordinary course of offi-

cial, professional, or other business or duty, and to have been

immediately connected with the transacting or discharging of

such business or duty, and to be cotemporaneous with the trans-

actions to which they relate. And, under such circumstances, it

would appear that, upon general principles, there is no sound

distinction between written entries and verbal declarations. The
entries which are made in books of account, will be noticed in a

subsequent place.

The protest and certificate of a notary public are presumptive

,
evidence of the presentment of a note and non-payment thereof,

to charge an indorser, if the notary is dead, notwithstanding the

fact that the indorser serves an affidavit, when sued, stating that

he did not receive such notice. McKnight v. Lewis, 5 Barb., 681

;

and see 3 E. S., 474, §§ 34, 35, 5th ed.

So a memorandum of a cashier is evidence when he is dead,

where he was in the habit of making such entries, after giving the

proper notices in the name of the notary of the bank. Nichols v.

Goldsmith, 7 Wend., 160.

But whenever entries made in the books of third persons are

offered in evidence, it must be shown that such person is dead

before the entries are admissible ; it is not sufficient that he is

out of the jurisdiction of the court, and cannot be found on due

inquiry, Wilbur v. Selden, 6 Oow., 162 ; and especially is this the

rule when the witness is within reach of the process of the court

or is present therein at the trial. Leggett v. Boyd, 3 Wend., 376.
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The principle of the rule which receives such entries is limited

to those cases only in which the entry was made in the ordinary
and regular course of business. And it does not extend to entries

which, though made in the course of business, include independent
matters, which are not necessary to the performance of the duty
by the person who makes the entry. In this respect, the entries

now under consideration differ materially from those which have
been made against the interest of the party making them, which,

it has been seen, are admissible, not only as evidence of the facts

which are directly against the interest of the declarant, but also

of other independent facts contained in the same entry,*^nd imme-
diately connected with the other facts. The entries must be made,
too, in the " usual course of business," by which is meant that

the entries are not admissible if made out of the usual course of
business.,

The entries must also be made cotemporaneously with the

occurrence of the events recorded, though this is not the rule as

to entries which are made against the interest of the party making
them. Verbal declarations are not admissible unless they are

shown to be part of the res gest&.

An indorsement which is made by the obligee of a bond, or

the payee of a note, for the purpose of avoiding the defense of the

statute of limitations, is not admissible as evidence, unless it is

shown that the indorsement was made at a time when it was
against the interest of the party making it, though if that is

shown 'the evidence is admissible. Eoseboom v. Billington, 17

Johns., 182 ; Bead v. Hurd, 7 Wend., 408.

Exception 7th. Evidence of a deceased witness.l Where a witness

has been sworn and examined by the parties upon the trial of an
action, and the witness subsequently dies, his evidence is admissi-

ble in a subsequent action between the same parties, when the

point in issue is the same as that in the former trial. Oshorn v.

Bell, 5 Denio, 370. This kind of evidence, classed among the

exceptions to the rule respecting hearsay evidence, is of a different

character from any^ which has been before mentioned, for not

only is it free from the objection of being extra-judicial, or of

being without oath, but the party also who is to be affected by it

had the power of cross-examining the witness, under the same
circumstances as on the subsequent trial.

The proof of what the deceased witness swore may be made
by any person who heard his testimony, even though he took

no minutes of the evidence. Grimm v. Hamel, 2 Hilt., 434. An
attorney or counselor, or other person, who took minutes^upon
a former trial, and testifies to their accuracy, may state on a sub-

sequent trial what a deceased witness swore to on a former trial,

although such attorney, «Sz;c., cannot testify from his mere recol-

lection without a reference to his minutes. Van Buren v. Cock

lurii, 14 Barb., 118 ; Huff v. Bennett, 2 Seld., 337. It is suflacient,

if uitou such examination of his minutes, he can then swear from
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recollection what the evidence was which was given by the

deceased witness. II.

And where a witness has no recollection of what a deceased

witness swore, even after looking over his minutes, his minutes
are then competent evidence to prove such facts, provided the

witness swears that he took down the evidence of the former wit-

ness, in the capacity of counsel or attorney, and that he has no
doubt of the correctness of his minutes. Halsey v. Sinsebaugh, 1

E. P. Smith, 485. To make the minutes evidence, when the per-

son who took them does not recollect the evidence, it is not

necessary'to prove that the precise words of the former witness

were taken down. It is sufficient if it appears that the person

who took the evidence down in writing intended to take down
the precise language of the witness, but could not swear that he

gave the precise words, nor that he had taken down every word,

though he intended to take down all that was material. Clark v.

Yorce, 15 Wend., 193 ; Crawford v. Loper, 25 Barb., 449.

Before the minutes of a person are evidence in such a case, it

must api)ear that after- refreshing his recollection, he cannot

swear to the evidence given by the deceased witness ; such

minutes are merely auxiliary, and are never admissible when the

person who made them recollects the facts stated in them,

whether his recollection is independent of them, or whether it is

refreshed by them so as to revive his recollection. Russell v. EuSr
son River R. R. Co., 3 E. P. Smith, 134, 140. The minutes of a

person who took down the evidence of a former witness are not

evidence of what was testified to, if he cannot swear that he took

down the evidence accurately or fully, even though he cannot

state the evidence from recollection, after refreshing his memory
from such minutes. Huff v. Bennett, i Seld., 337.

It is not necessary to prove the precise words used by a deceased

witness. Such a thing is utterly impracticable, and is no more

required than it would be to give the manner and tones of voice

of such witness. If the substance is fullyi given, it is all that

can be required. Chaffee v. Cox, 1 Hilt., 79; Clark v. Yorce, 15

Wend., 193; ;S'. C, 19 Wend., 232, 233; 1 Phil. Ev., 399, note,

4th Am. ed. Before evidence is admissible, for the purpose of

showing what a witness testified to on a former trial, it must be

shown that he is dead. Powell v. Waters, 17 Johns., 176; Wilher

V. Selilen, 6 Oow., 162.

So the pendency of the former trial must be equally shown,

unless the proof is expressly waived, or no objection is taken on

that ground, which would be an implied waiver. Seals v. Ouern-

sey, 8 Johns., 446 ; White v. Kibling, 11 Johns., 128.

Exception 8th. Admission, of parties.'] This matter has beec

fully discussed already. Ante, 371.
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SECTION VIII.

BEST EVIDENCE.

The law excludes such evidence of facts as from the nature of
the thing supposes still better evidence behind in the party's pos-
session or power. The rule has been expressed in various forms,

by different authors. One declares that it requires "the best
evidence of which the case in its nature is susceptible." 1 Greenl.
Ev., § 82. An other, that it requires "the best attainable evi-

dence." Stark., 641. Others, that it requires the highest evidence
of whicli the nature of the thing is capable. The precise import
of the rule cannot be fully and clearlv comprehended, without
reference to its application in various instances.

The principle of the rule under consideration is founded on
the presumption that there is something in the better evidence
that is ^^ithheld, which would make against the party resorting

to inferior evidence. Although in some instances, this presump-
tion may not be very strong, yet the general effect of the rule is

to prevent fraud, and to induce parties to bring before a court or

jury the kind of evidence which is least calculated to perplex

or mislead them.
The present rule is satisfied by the production of the best

attainable evidence. In requiring the best evidence applicable to

each particular fact, it meant that no evidence of a nature merely
substitutionary shall be received where the primary evidence is

producible. By substitutionary evidence is meant such evidence

as implies the»existence of primary or more original informatioui

If a party offers a copy of a deed, bill of exchange, promissory
note, or written contract, when he ought to produce the original,

and is able to do so, a presumption arises that there is something
in the original instrument which would make against such party

;

aud, therefore, the copy, in such a case, is not competent evidence.

The rule is general in its application, and, therefore, it would not

he sufficient to rebut this presumption, in any particular case, by
showing that the copy is correct, for the purpose of admitting

such substitutionary evidence. The reason why the best evidence

is required is, to prevent frauds, by keeping back the best evi-

dence; and, when the reason of the rule fails, the rule itself

ceases. If the original paper is shown to be in the hands of the

opposite party, who refuses to produce it, after receiving a proper

notice for that purpose ; or, if it is shown that the original has

been lost or destroyed, without any default on his part, no pre-

sumption of fraud can be made, and a copy of the instrument

will then be admitted, because a copy is the best evidence which
can then be adduced.
The rule does not relate to the measure or quantity of the evi-

dence offered, but to its quality, when compared with some other

evidence of superior degree. It is not necessary, in point of law,

to give the fullest proof that every case may admit of. If there

are several eye-witnesses to a particular fact, it may be proved
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by the testimony of one or more of them, without calling tbe

others.

The cases in which secondary evidence is excluded, and the best

evidence required, is, where oral evidence is offered in the place

of written instruments. These instruments may be reduced to

three classes: 1st. Those instruments which the law requires

to be in writing ; 2d. Those contracts which the parties have put
into writing ; and, 3d. All other writings, the existence of which
is disputed, and which are material to the issue.

In the first place, oral evidence cannot be substituted for any
instrument which the law requires to be in writing ; such as

records, public documents, official examinations, deeds of convey-
ance of lands, wills, other than nuncupative, promises to pay the

debt of an other, or to answer for his default, &c., and other writ-

ings required by the statute of frauds. Where the law declares

that an agreement is not valid unless in writing, an oral contract

is void, and cannot be enforced. But if the agreement has been
properly executed, and is then accidentally lost or destroyed, it

will be valid, and its existence may be proved, like any other lost

paper, &c. So, where the certificate of incorporation of a corpo-

rate company has been duly executed and filed, but it could not

be found, on due search in the proper office, where it was filed, it

Avas held competent to show, by other evidence, that, in truth, a

copy was filed ; and a sworn copy of the original was held com-
petent evidence. New Yorh Car Oil Co. v. Richmond, 6 Bosw., 213.

Even the admissions of a party will not be competent to prove

the contents of a record, or of an instrument which the law

requires to be in writing, unless it is in those cases in which the

admission is made in open court, at the trial, for the purpose of

obviating the production of written evidence. Welland Canal Co.

V. Hathaway, 8 Wend., 480, 486 ; Jenner v. Joliffe, 6 Johns., 9

;

Hasbrouck v. Balcer, 10 Johns., 248. The general rule is, that

the oral admissions of a party, made out of court, are evidence

against him in those cases only in which an oral contract would

be binding, or in which the transaction may legally rest in parol

evidence. Ih.

And, where an action of trespass was brought against a defend-

ant, on the groTind that he had directed an other person to take

the plaintiff's property, and it appeared that the only direction

which he had given was contained in a military warrant, which

he had signed as president of a court martial, it was held that the

plaintiff was bound to produce the warrant, and could not prove

the direction by oral evidence. Stebbins v. Cooper, 4 Denio, 191.

In the second place, oral proof cannot be substituted for the

written evidence of any contract which the parties have put in

writing. Here, the written instrument may be regarded, in some

measure, as the ultimate fact to be proved, especially in the cases

of negotiable securities ; and, in all cases of written contracts,

the writing is tacitly agreed upon, by the parties themselves,

as the only repository, and the appropriate evidence of their
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agreement. The written contract is not a collateral matter, but
is of the very essence of the transaction.

lu an action against a constable, for selling property which the
plaintiff claimed to own, by virtue of a bill of sale, it was held
that the bill of sale must be produced, and that parol evidence
of its contents was not admissible. Dunn v. Hewitt, 2 Denio, 637.

And this was held, notwithstanding the fact that it first appeared
on cross-examination of the witness proving the sale, that it was
reduced to writing. lb. In such a case, the justice is bound to

strike out the parol evidence, if a motion is made for that pur-

pose, by the party against whom it has been introduced. Ih.

So an agreement for the renting of certain rooms was reduced
to writing, and this was held to exclude evidence of prior oral

negotiations as to the terms of the letting. Townsend v. Fisher, 2
Hilt., 47 ; and see Niles v. Culver, 8 Barb., 205. If the writing is

a mere receipt for the price of property sold, and not a bill of
sale, then parol evidence of prior negotiations is admissible.

Filkins v. Wliyland, 10 E. P. Smith, 338."

The general rule is applicable to contracts of all kinds, whether
relating to the sale or leasing of real estate, the sale or exchange
of personal property, or for the rendering of personal services,

and the like, where it is essential that the original, instrument
should be produced. But there are cases in which this is not
necessary. And in an action for a wrongful trespass by a stran-

ger, upon premises held by the plaintiff as .a tenant, the plaintiff

need not produce his lease. Evidence of possession on his pari,,

under a claim of right by a written instrument, is entirely suffi-

cient, as against a wrongdoer. Walker v. Wilson, 8 Bosw., 586.

The general rule applies also to secondary evidence, so that a

copy of a copy is not evidence, although a copy of the original

paper might be, in some cases. Where it was important to show
that a bill of items had been rendered to the defendant, and also

what the items were, the plaintiff offered a copy of his books,

from which the bill rendered had been copied, this evidence was
objected to, and it was held that the books themselves were the

best evidence, and that a copy of the books was not admissible

evidence. Beddington v. Oilman, 1 Bosw., 235, 242. So, parol

proof may be given of a lost paper, by giving a copy of it in

evidence ; but if a copy is made, and the original is lost, the

copyist must be produced to prove the copy, if possible, and
mere evidence of his handwriting, in making the copy, is not

sufficient. Brewster v. Countryman, 12 Wend., 446.

Where an instrument is partly printed and partly written, and
there is a contradiction between the written and printed portions,

the written parts will prevail over the printed. Woodruff v. Com-
mercial Ins. Co., 2 Hilt., 122, 125 ; Weisser v. Maitland, 3 Sandf.,

318, 322. See Note 374.

The admission of oral evidence to prove the contents of a

paper, without objection, does not prevent the party against

whom it is offered, from objecting to its sufficiency. Hooper v.

(a) SiUiman v. Tattle, 45 Barb., 171.



400 BEST EVIDENCE.

Taylor, 4 E. D. Smith, 486 ; SoutJiwich v. Eayden, 7 Oow., 334

;

nor from moving to strike it out at the close of the trial, before

summing up the cause. Dunn v. Hewitt, 2 Denio, 637 ; Heely v.

Barnes, 4 Denio, 73 ; though it has been held, in a late case, that,

when improper evidence is deliberately admitted, without objec-

tion, which bears upon the issues on a trial, the court has no right

to strike it out, even on motion. Hall v. Earnest, 36 Barb., 585.

If, however, the evidence has been received upon some condition,

mistake or contingency, a motion may be made to strike it

out. Ih.

In the third place, oral evidence cannot be substituted for any
writing, the existence of which is disputed, and if its production

is material either to the issue between the parties, or as to the

credit of witnesses, and it is not merely a memorandum of some
other fact.

By applying the rule in such cases, the court acquires a know-
ledge of the whole contents of the instrument, which may have
a ditferent effect from the statement of a part. Thus, it is not

allowed, on cross-examination, in the statement of a question to

a witness, to represent the contents of a letter, and to ask the

witness whether he wrote a letter to any person with such con-

tents, or contents to the like effect, without having first shown
the letter to the witness, and having asked him if he wrote that

letter, because, if it were otherwise, the cross-examining counsel

might put the court in possession of a part only of the contents

of a paper, when a knowledge of the whole was essential to a

right judgment in the cause. If the witness acknowledges the

writing of the letter, yet he cannot be questioned as to its con-

tents, but the letter itself must be read. The Queen's Case, 2

Brod. & Biiig., 287. Two or three lines of a letter may be exhi-

bited to a witness, without exhibiting to him the whole, and the

witness may be asked whether he wrote the part exhibited ; but

if he denies that he wrote such part, he cannot be examined as to

the contents of the letter. II).

There are several exceptions to the rule which requires the best

evidence.

Exception 1st. Where it is necessary to prove the contents of

any record, or of proceedings in a court of justice, or in public

books or registers, it is sufficient, in general, to produce an exam-
ined copy. This is on a principle of general convenience, and

because it is apparent, that if the contents were misrepresented,

there would be obvious means of exposing the fraud or error.

The manner of proving records will be explained hereafter.

Exception 2d. It is not, in general, necessary to prove the ap-

pointment of public officers, by producing record evidence of

their election or appointment, for this would be attended with

general inconvenience; and a strong presumption arises from

the exercise of a public office, that the election or appointmeut
is valid. In the case of sheriffs, deputy sheriffs, constables, justices

of the peace, and the like, it is sufficient to prove that they acted



BEST EVIDENCE. 401

in that character, without producing written evidence of an elec-

tion or appoiotmeut. Ante, 392.

An aifidavit which purports to be sworn to before a proper oifi

cer, is prima facie suflBcient, and, as to third persons, conclusive.
Exception 3d. Where the written communication or agreement

between the parties is collateral to the question in issue, it need
not be produced ;''as where the writing is a mere proposal, which
has not been acted upon ; or where a written memorandum was
made of the terms of the contract, which was read in the pre-

sence of the parties, but never signed, or proposed to be signed
;

or where, during an employment under a written contract, a
separate verbal order is given, and the like cases. So if a written
communication is aocompanied by a verbal one, to the same effect,

the latter may be received as independent evidence, though not
for the purpose of proving the contents of the writing, nor as a
substitute for it." So a payment of money may be proved by oral

evidence, although a written receipt was taken ; so an oral demand
of goods may be proved, although a written demand was made
at the same time.

Exception 4f/i. Proceedings before justices of the peace, in the

trial of actions before them, may be proved without the [trodnc-

tion of their dockets, provided the statutory requirements are

observed.

The contents of a justice's docket cannot be proved by oral

evidence. The statute has made ample provisions as to the man-
ner of proving them. Vol. I, 69, 70, <§,'^ 175, 176, 177, 178, 179.

Before the justice himself, his own docket is evidence, without
any proof of its authenticity, or of the official charapter of the

justice. Smith v. Frost, 5 Hill, 431 ; Grroff v. Griswold, 1 Denio,
432. So a transcript of his docket, or of other proceedings before

himself, is equally evidence before himself, without any other

proof of authenticity. Yol. I, 69, <^ 176.

When the action is tried before some justice other than the

one who rendered the judgment, or is tried in some other court,

the docket may be proved by a transcript of it, duly certified by
the clerk of county in which such justice resides. Vol. I, 69, 70,

§§ 177, 178.

The form of a transcript and certificate will be given in a sub-

sequent place.

The object in permitting proof to be made of the docket by a

certified transcript was to save justices from the inconvenience

of attending in person, as witnesses, to prove their dockets in

those cases in which that became important. Heennans v. Wil-

liams, 11 Wend., 636. The statute must be substautially com-
plied with, or the tranf-cript will not be competent evidence. To
authenticate the fact, that the justice was such at the tiiue of

the rendition of the judgment, the county clerk's certificate is

the only competent evidence where a transcript of the docket

is used. And where a judgment is a necessary part of a defense,

the judgment cannot be proved by the production of a sworn

Wait 11—51 ("^
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copy of the docket, even if it is proved by the justice who ren

dered it, to be a true copy. lu such cases the docket is the best

evidence, and must be produced, unless the justice is dead or

absent. JPratt v. Pecldiam, 25 Barb., 195 ; Pollock v. Hoag, 4 E.D.
Smith, 473 ; and see McCarty v. Sherman, 3 Johns., 429. But
see Wilkinson v. Yorce. 41 Barb., 370.

The docket of a justice may be proved by producing it, and
proving by the justice that it is his docket, if the proceediug
which requires it is had before some other justice or court. Vol.

I, 70, -^ 179. Boomer v. Laine, 10 Wend., 526.

In case of the death or absence of the justice, his minutes and
docket may be proved by producing the originals and proving
the handwriting of the justice. Vol. I, 70, § 179. So, in such a
case, they may be proved by sworn copies, with proper proof of

the handwriting of the justice. Ih. The pleadings may be pro-

duced and proved by a justice without producing his docket, or

a transcript of it, when it is not material to prove any thing more
than the contents of the pleadings. Brotherton v. Wright, 15

Wend., 237. And so, too, the proceedings in an action may be

proved without a copy of the judgment, certified by the county
clerk. And where a judgment had been rendered by a justice

of the peace, upon process served by a person deputized by such

justice to serve it, it was held that a copy of the judgment and
of the proceedings taken for the recovery thereof, was competent
and legal evidence of such proceedings for the appointment of

such person to serve the process, and of the rendition of the

judgment, when the question arose in a collateral action, pro

vided the copy of the judgment and proceedings was signed with

the official signature of the justice; and it was also proved by a

witness that the paper was a correct copy of the justice's pro-

ceedings and judgment. Wilkinson v. Vorce, 41 Barb., 370. The
same case also holds that such proof is sufficient evidence of the

judgment itself, in a collateral action. But see the cases above

cited ; and see Vol. I, 70, >§ 178.

The docket is conclusive evidence between the parties to the

action ; but it is not evidence at all in some cases. If a con-

stable sues to recover his fees for serving the summons in the

action, the docket is no evidence to prove what constable served

'

the summons, nor the amount of his fees. Reynolds v. Brown, 15

Barb., 24; and see Cornell v. Moulton, 3 Denio, 12; Wa/rdioell v.

Patrick, 1 Bosw., 406; McG-raw v. Walker, 2 Hilt., 404. If the

docket is lost, provision is made for proving its contents. Vol. I,

72, § 192.

The statute requires certain proceedings to be entered in the

docket of a justice. Vol. I, 68, § 174. It also- authorizes him to

enter such other proceedings as he may think proper, if they are

such as took place before him in the action.. Vol. I, 69, ^ 175.

This evidently relates to some proceeding in the cause by. the

parties, by way of practice on the trial, or preceding it, or as to

some agreement made by the parties on the trial. Xf the parties
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agree before the justice, on the trial, that the plaintiif may with-
draw his action a;t any time within four days after it is submitted
to the justice, this is a valid agreement ; and if it is entered in

the justice's docket, that will be competent proof of the fact,

aud will not be liable to contradiction by parol evidence. Smith
V. Compon, 20 Barb., 262.

Parol evidence is not admissible to contradict a justice's docket.
Ih.; Sard v. Shipman, 6 Barb., 621 ; Mies v. Totman, 3 Barb., 594

;

McLean v. Hugarin, 13 Johns., 184 ; Boyce v. Burt, 42 Barb., 339,

655. Though there is an exception to this rule, and that is when
it is offered to be shown that the justice had no jurisdiction to

render the alleged judgment. Ante, 15, Jurisdiction.

The justice may properly enter into hi§ docket a statement of

what matters were actually tried, and also what matters were
withdrawn from the consideration of the jury or of the justice, if

he deems it proper or material to do so, and they will then become
a part of the docket.

If the justice does not make any such entry, the facts may be
proved by any person who knows them from being present at the
trial, acting as counsel, or even though he was a mere spectator.

Phillips V. Berick, 16 Johns., 136 ; Snider v. Oroy, 2 Johns., 227

;

Wilder v. Case, 16 Wend., 583.

The minutes of the justice, or those of the attorneys oi coun-
sel- who tried the cause, are no higher evidence than their oral

testimony. The manner of proving the evidence of a former
witness has been already explained ; and the same rules apply to

the proof of other facts which transpired at the trial. Ante, 372,

395.

Where a transcript of the docket is wanted as evidence, before

some court or justice, other than the one who rendered it, an
application should be made to the justice who rendered it, for a
certified copy of it. Such justice should -then make a literal

copy of the entire judgment, as it is entered in his docket, and
of all the other matters which he has entered therein as a part of

the proceedings in the action. This transcript should then be
certified by the justice in the following form :

Form of certificate of transcript.

Albany County, ss : I, A. B., the justice before whom the foregoing

(or above or within) judgment was rendered, do hereby certify that the

foregoing (or above, &c.) transcript is a true copy of my docket, and of

the whole thereof, and of all entries made therein by me of the proceed-

ings in said action. Dated January 23, 1865.

A. B., Justice.

But, before the transcript, so made, can be read in evidence, a

certificate must be procured from the county clerk of the county
in which the justice resided, at the time of the rendition of the

judgment. Vol.1, 70, §178; Maynard v. Thompson, 8 Wend.,
393. This certificate should be attached to the transcript, and
may be in the following form

:
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Form of cleric's certificate.

Albant County, ss : I, Smith A. Waterman, clerk of the county of

Albany, do hereby certify, that A. B., the person who subscribed the within

(or foregoing) transcript was, at the date of the judgment therein mentioned,

to wit, on the 23d day of January, 1865, a justice of the peace of the town of

New Scotland, in said county ; and that I am well acquainted with the

handwriting of the said A. B., and verily believe that the name A B., sub-

scribed to the said transcript, is his proper and genuine signature.

In witness whereof, I have hereunto set my hand and seal of office,

[l. s.] on this 23d day of January, 1865.

SMITH A. "WATERMAN.

This seal of the clerk must be the seal of the county clerk's

office, but it need not be impressed upon wax or wafer, or any
similar substance, it will be sufficient if impressed directly upon
the paper, as a part of the certificate. Vol. I, 80, § 19. A tran-

script thus certified by the county clerk, under his hand and
official seal, proves itself, and is admissible upon its production

as evidence.

There are numerous papers and documents which may be

proved by certified copies ; but those will be noticed in a sub-

sequent place.

Excejption 5th. Producing papers, &c., on notice.] When a paper

is in the hands of the opposite party, and it is important to show
its contents on the trial of an action, a notice should be given to

that party to produce it ; and if he refuses to do so, after the ser-

vice of a regular and proper notice on him for that purpose, parol

evidence may be given of the contents of such paper>

If an important paper is in the hands of the opposite party, it

is a general rule that a notice to produce the paper must be given

before parol evidence can be given of its contents. There are,

however, exceptions to this rule. If the pleadings give a party

notice to be prepared to produce a particular paper or instrument

at the trial, if necessary to contradict the evidence of his oppo-

nent, no notice to produce the paper or instrument is necessary.

Hammond v. Hopping, 13 Wend, 505; Hardin v. Kretsinger, 17

Johns., 293 ; Edwards v. Bonneau, 1 Sandf., 610 ; Hays v. Riddle,

Id., 248. So the rule is the same when the paper to be proved

is a duplicate original; or where the instrument is itself a notice,

such as a notice to quit, or notice of the dishonor of a bill or note.

When it is shown that an instrument is wrongfully destroyed

by the party who made it, and who wrongfully obtained posses-

sion of it, parol evidence may be given of its contents, without

any notice to produce it at the trial. 8cott v. Pentz, 5 Sandf., 572.

When it is shown that a paper is lost, without the fault of the

party losing it, he may give parol evidence of its contents. Liv-

ingston V. Rogers, 1 Oaines' Oases, XXVIl ; Read v. JBroohman,

3 Term, 151 ; New York Car Oil Co. v. Richmond, 6 Bosw., 213.

It is not necessary to allege in the pleadings that a paper is lost

to enable a party to give parol evidence of its contents. Super-

visors of Livingston v. White, 30 Barb., 72.
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In an action against a county treasurer and the sureties in his
bond, it was proved that a bond was executed ; that it was de-
livered to the county treasurer by the witness, as he believed,
though he was not positive of the fact ; and it was also proved
by the county clerk that he had searched for the bond on several
occasions, and could hot find it in his oflBce ; and that he did not
recollect of having seen it in his office at all. This was held to

be sufficient to admit parol evidence of its contents. li.
So where proof was made that a search had been made in the

' county clerk's office for an appeal bond, which had been delivered
there by a justice of the peace, and that it could not be found in

the place where such bonds were usually kept ; and it was also

shown that the justice also searched among all his papers and
could not find it. This was held to be sufficient proof of loss to
admit parol evidence of the contents of the bond. Teall v. Van
Wyck, 10 Barb., 376. A clerk's cei;tificate would be competent
evidence of such search, though the proof might be made by any
other person who had made such search. li.

When it is shown that a paper is in the possession of a party
out of the state, and that the person who has it in possession
refuses peremptorily to produce it,'after all legal means for that
purpose have been resorted to, and it is not shown that the laws
of the stdte where he is will compel him to produce it, although
he is examined as a witness on a commission, this is sufficient to

authorize parol evidence of its contents. Forrest v. Forrest, 6
Duer, 103, 137.

Parol evidence may be given of the contents of a letter, after

it is proved to be in the hands of the defendant, and that he has
refused to produce it, after the service of a proper notice on him
for that purpose. Sheldon v. Wood, 2 Bosw., 269. In an action

by a principal against his agent, for not paying over moneys,
parol evidence cannot be given of the contents of a letter sent

by the plaintift" to the defendant, demanding payment, without
first proving that due notice had been given to produce the letter

at the trial. Weelcs v. Lyon, 18 Barb., 530."

It has been held that a party is not. required to produce papers

at the trial, unless previous notice has been given requiring their

production ; and the fact that he has the papers in court does not

operate to dispense with the notice, unless the nature of the case

apprises him that they will be necessary on the trial. Grimm v.

Hamel, 2 Hilt., 434. The object of the notice is not only to obtain

the papers or lay the foundation of secondary evidence of their

contents, but also to give the party notified an opportunity to

procure testimony to support or impeach them, or to show that

no such papers as those called for ever existed. lb.; Rogers v. Van
Hoesen, 12 Johns., 221 ; Gorlumn v. Gale, 7 Oow., 739 ; 3 Greenleaf's

Ev., § 561, note 2, and cases. But when a witness, who is intrusted

with a written instrument executed by the parties to the action,

admits in court that it is then in his possession, he must produce

it ; and he cannot excuse himself from producing it on the ground
(o) Note 597.
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that he has not been served with a subpoena duces tecum, or a
notice to produce it. Boynton v. Boynton, 16 Abb., 87. And
when a party requires its production, it is the duty of the court

to require such production, for the purpose of determining its

materiality as evidence ; and a refusal, by the justice, to comply
with such request, will be error, even though it may not theu
appear that the paper is material evidence. lb.

The general rules of practice requiring a written notice to pro-

duce papers, has reference to the preliminary preparations for

trial. The reason of the rule does not apply to a notice given
in the presence and hearing of the court, while the trial is iu

progress, from day to day ; and where, at a previous hearing
before a referee, the plaintiff had given the defendant verbal

notice to produce certain bills and receipts, or that parol evi-

dence of their contents would be given, this was held to be suffi-

cient notice. Kerr v. McGwire, 28 How., 28 ; S. C, 1 Tiff., 446.

The notice, when given, ought to be served personally, whether
it is made on the party or his attorney. £,atlibun v. Acher, 18 Barb.,

393.

Form of notice to produce paper.

JUSTICE'S COURT.

John Doe
agst. ^ Before A. B., justice.

Riojiard Roe.

Sir, please to take notice that you are hereby required to produce on the

trial of this action a certain paper writing (or instrument, deed, or bill of

exchange), bearing date on or about the first day of June, 1863, made and

executed by and between John Doe, on the one part, and Richard Roe, of

the other part, by which, &c. (describe, as nearly as possible, the contents

of the paper desired) ; and you are also required to produce, on said trial,

all other papers in your custody or under your control, relating to the mat-

ters in controversy in this action, or in default thereof, parol or secondary

evidence will be given of their contents. Dated January 23, 1865.

JOHN" DOE, Plaintiff.

To Richard Rob, Esq., Defendant.

This notice ought to be served by making a copy of it, and

delivering it personally to the defendant a reasonable time before

the trial, so that he may have time to search for it if necessary,

or so that he may have a reasonable opportunity to obtain his

witnesses to testify in relation to the paper when produced.

It is best to serve a written notice, so as to avoid any question

as to the sufficiency of the notice, either in form or in substance

;

for if the notice is a written one, there can be no dispute as

to what the notice really was, but merely as to its effect, or as to

the time of its service.

The notice ought to describe the paper required in the most

particular manner that can be reasonably done, so that the party

who is required to produce it may have full information of the

paper which he is required to produce. In most cases such a
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description can be given as will leave no room for doubt as to the
paper desired, nor any reasonable excuse for saying that the
notice was not suflBciently specific.

The reference to a paper may be to its date, the names of
the parties to it, the nature of the paper, the object for which it

was made, the person who witnessed it, or the person for whose
benefit it was executed.
The proof of the service of the notice should be made orally

on oath before the justice who tries the cause, and not by affida-

vit, so that the party may be cross-examined. Willard v. Germer,
1 Sandf., 50. If a party insists that the notice was not served
in time, he ought to refuse to produce the paper, and then object

to parol evidence of its contents ; for if he produces the paper
he will waive the objection as to the sufficiency of the notice. II).

The service of a notice on a party requiring him to produce a
paper does not compel him to produce it, like the service of a
subpoena, duces tecum; the only effect of the notice is to permit
the introduction of parol evidence as to the contents of the paper
in cases in which due notice has been given to produce it, and a
refusal to do so. Edmonstone v. Hartshorn, 5 B. P. Smith, 9.

If the paper is not in the possession of the party served, nor
under his control, the service of the notice will not authorize the

introduction of parol evidence of its contents ; as in the case of

the service of a notice on the plaintiff to produce a letter which
was written to his assignor, which was held insufBcient.. Chaffee v.

Cox, 1 Hilt., 79. The assignor ought to be subpoenaed to produce
the paper, in such a case. II. If he has lost or destroyed it, then
parol evidence may be given of its contents. li.

Two letters were written, one immediately after the other, and
were signed by the same person, contained the same words,

and addressed to the same person ; one wa& sent to the person

addressed, the other retained by the writer ; it was held that each
was an original or duplicate, and that the one retained might be
introduced in evidence, without a notice to produce the other.

Hubbard v. Bussell, 24 Barb., 404.

Before a certified copy of a paper is evidence, or before parol

evidence can be given of the contents of a paper, it must be shown
that there was an original which was duly executed. Fellows v.

Hyring, 23 How., 230 ; Metcalf v. Yari Benthuysen, 3 Oomstw,

424. As to the compulsion of an attorney to produce a paper
belonging to his client, see Privileged Communications.
The loss of a paper may be shown by the party who owned' it,

if he lost it ; or by any other person who may have lost it or

destroyed it. Since the amendment of the law, permitting, parties'

to swear as witnesses for themselves, the statute authorizing

parties to prove the loss of papers, becomes of little consequence,

and no reference will be made to the cases on that question..

Form of oath.

You do swear that you will answer truly all such questions as may b€

put to you in relation to the loss or destruction of (describe the paper).
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The form may be varied, so as to prove the service of a notice

to produce a paper, &c., or as to any matter in which proof is

required to be made. After being sworn, the party is exaniiued
on his own behalf; and he may then be cross-examined by the

opposite party.

This evidence is intended for the justice alone, to enable him
to determine whether parol or secondary evidence shall be admit-

ted. The proof of the loss of a paper will be sufficient, whenever
it appears that the party has madei all due and reasonable search

for it, in those places in which it was usually kept, or in which
it might reasonably be expected to* be found, if such search is

unsuccessful.

The question is peculiarly one for the justice, and he will only

jequire such proof as satisfies him that an honest attempt has

been made to produce the paper, and a failure to find it after a

reasonable and diligent effort for that purpose.'' The opposite

party may be sworn for the purpose of rebutting or explaining

the evidence given, to show the loss of a paper, and he will also

be liable to cross-examination.

A paper produced, on notice, by the adverse party, must be

proved by him who offers it, in like manner as if he had himself

produced it, unless the party who produces it is a party to the

instrument, or claims a beneficial interest under it.

A notice to produce a paper need not be given but once; and

if once regularly given, the party on whom the notice is served

will be bound to produce the paper at the trial, notwithstanding

the cause may be adjourned several times after such service

JacJcson v. Shearman, 6 Johns., 19. And the notice, properly

given in a justice's court, will be sufficient even if the cause

is removed to the county court, by appeal, and then tried there.

Wilson v. Gale, 4 Wend., 623 ; Beab v. Moore, 19 Johns., 337.

SECTION IX.

SUFFICIENT TO PROVE THE SUBSTANCE OF THE ISSUE.

An other general rule is, that the substance only of the issue

needs to be proved. This rule is founded on the principles of

good sense and justice. If a party 'proves the substance of the

issue, he has proved a substantial ground of action, and is entitled

to his remedy. He will not be obliged to prove immaterial aver-

ments, which might be expunged from the record without affect-

ing his right to recover. Such averments serve only to encumber

the record : and the proof of them would be as immaterial as

the averments themselves.

The old law was quite strict as to a variance between the alle-

gations in the pleadings, and the evidence introduced to prove

them. But since the enactment of the Code, variances are com-

'

paratively of little importance.

"A variance between the proof on the trial and the allegations

in a pleading shall be disregarded as immaterial, unless the court

(a) Note 598.
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shall be satisfied that the adverse party has been misled to his
prejudice thereby." Code, <§ 64, sub. 10.

Under the rule introduced by the Code, which has been cited,

and under sections 169, 170 and 171 of the Code, a liberal system
of practice has been established on this subject, and some of the
reported cases will fully illustrate the matter.

The cases decided soon after the enactment of the Code were
somewhat like the practice under the ,old law, and variances
were regarded in cases in which they would now be disregarded,

lu one case the complaint alleged that an injury had resulted to

the plaintiff's cow, i-n consequence of the neglect of the defend-
ant, a railroad corporation, in not putting up caltle guards; but
the proof showed that the Injury arose from a neglect to put
up fences ; and this was held to be a material and fatal variance,

for which the judgment below was reversed. Parker v. Rensselaer

& Saratoga B. B., 16 Barb., 315. In an other case, the action

was for the recovery of the price of hay sold ; the answer alleged

that the hay delivered " was very poor, and of very little value."

This allegation was held not to authorize proof that " the hay
was good for nothing, and that no use could be made of it what-
ever." Deifendorff v. Gage, 7 Barb., 18.

The technical strictness of the two cases just cited, is not now
followed, but a much more liberal rule is adopted, both in rela-

tion to complaints and answers, and the proof offered in support
of them. And first, as to complaints. If. the complaint alleges

a sale and delivery of goods to the defendant, it will be suflScieut

to prove that the goods were purchased " by order of the defend-

ant," for a third person, and that the delivery of the goods was
made to such third person. Bogers v. Yero7ia, 1 Bosw., 417.*

In an action for trespasses upon lands, the plaiutiff" may prove
acts of trespass within the time alleged in the complaint, and he
may also prove acts of trespass committed prior to the time

alleged in the complaint, although this could not have been done
under the old practice. Bhlyea v. Beaver, 34 Barb., 547. The
decision does not turn upon the materiality of the variance

between the allegations in the complaint and the proof, but the

question whether the opposite party has been misled or will be

prejudiced by the admission of the testimony. Ih.

In an action of trespass for a forcible and wrongful teiking of

goods from the possession of the plaintiff, he need not allege the

ownership of the ^oods ; but if he does allege it, and the answer

denies it, the issue will be immaterial, and no proof need be

given by the plaintiff to sustain the allegation. Kissam v. Boberts,

6 Bosw., 154, 163. As against a mere wrongdoer, possession is

all that need be alleged or proved. II. And if the defendant

had set up title to the property in a third person, he must, in

some manner connect himself with it, to constitute a legal defense

to the action. J&.
In an action for l;he recovery of money due for services ren-

dered, the complaint alleged that a specified sum was due for

* And see Bank of Gooperstown v. Woods, 1 Tiff., 545.
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services rendered at a time specified ; the answer was a general

denial. On the trial the plaintiff proved that he worked for the

defendant for six mouths, and that he was to be paid one dollar

a day. The evidence also disclosed the fact that there was a

written contract in existence, which the defendant ofifered in

evidence, but it was rejected, because it was inadmissible under

the pleadings. This was held erroneous, and the question was
decided to be one of evidence and not of pleading. Harris \.

Story, 2 B. D. Smith, 363.

So where the complaint claims to recover for work and labor

performed, and the complaint is founded upon a special agree-

ment only, which is not proved, the plaintiff will be entitled to

recover for services rendered, if the proof authorizes it, if no

objection is made as to the variance ; and if an objection of that

kind is raised,- the justice ought to allow an amendment of the

complaint. Irvine v. Wortendylce, 2 E. D. Smith, 374. So if the

action is founded upon contract, and the complaint alleges that

the defendant received money as an agent and supercargo of the

plaintiff, and that he omits or refuses to account .and pay over;

and the answer alleges that the transaction between the plaintiff

and the defendant was a joint adventure; and the court, jury, or

referee, find as a fact, that the answer is true, this is not a mate-

rial variance, since it establishes the substance of the complaint,

which is an indebtedness of the defendant to the plaintiff; and,

therefore, the plaintiff cannot properly be nonsuited, nor Ms
complaint be dismissed for that reason. Foirer v. Fisher, 8 Bosw.,

258. The fact that the defendant was arrested in the action as

«.n agent, does not make any difference to the rule. J 1).

In an action on the case for a false warranty, in the nature of

an action for a deceit, it is not necessary to allege or to prove

fraud on the part of the seller of the goods ; it is siifiQcient to

allege and establish the warranty, and that it is false. Fowler v.

Abrams, 3 E. D. Smith, 1. If an action is brought for the

recovery of the price of goods sold and delivered, and the com-

plaint alleges such sale and delivery, it will be sufficient proof to

authorize a recovery by the plaintiff, if he establishes by evidence

that the defendant took personal property belonging to the plain-

tiff, and converted it to his own use by selling it and receiving the

money therefor. The plaintiff is authorized by law, to waive

the tort, and to claim to recover for goods sold and delivered, if

he elects to do so. Harpending v. Shoemaker, 37 Barb., 271. To

reject evidence, showing the conversion of the property in such a

case, when it is offered by the plaintiff, is erroneous. J6. If, how-

ever, the complaint is framed for the recovery of money, in an

action upon contract, he will not be permitted to recover by prov-

ing a cause of 'action for a fraud. Fisher v. Fredenhall, 21 Barb.

82. But, even in that case, under the recent cases, the justice

would be authorized, if not required, to grant an amendment of

the complaint, on terms. Though it has been held, in a late case,

that where the complaint was framed so as to allege a wrougfiil
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conversion of personal property, it would not be sufficient to
establish a mere breach of duty on the part of the defendant,
which would be a different cause of action ; and the variance was
held to be fatal, and not amendable, and a nonsuit was granted.
Moore v. McEibUn, 33 Barb., 246. Such, a case is not a mere
variance, but an entire failure to prove the cause of action. lb.
The complaint need not allege that an instrument sued on is a
sealed one, and if it alleges a cause of action upon contract, the
proof of a cause of action, by the production of a sealed instru-

ment, is not a variance, nor was it so, even under the old prac-
tice. Smith V. Kerr, 3 Oomst., 144 ; Masher v. Lawrence, 4 Denio,
419. Where there is a variance between some of the allegations

of a complaint and the proof, and nothing more appears, the court
has no power to nonsuit, on the mere ground that such variance,
whatever it may be, is material. Chapman v. Carolin, 3 Bosw.,
456. If the variance operates to mislead the defendant, the court
must grant an amendment of the complaint, upon such terms as
shall be just to the defendant, such as granting an adjournment,
if necessary, besides the imposition of such costs as will result

from granting the amendment and the adjournment. lb.
When it appears that the defendant was not, and could not

have been, misled by a variance between the allegations in the
complaint and the evidence introduced, the variance may be dis-

regarded without any amendment. Craig v. Ward, 36 Barb., 377.

But, when all the material allegations in the complaint are

denied, and the plaintiflF, instead of proving the facts alleged in

the complaint, disproves them, he will not be entitled to recover,

although he may have established facts which would entitle him
to recover in an other action for a distinct cause of action, which
was entirely inconsistent with the one set out in the complaint.

Saltus V. Gfenin, 3 Bosw., 250. In an action to recover for

mon^y paid, laid out, &c., by the plaintiflF for the defendant, the

plaintiflF will not be permitted to introduce evidence to charge
the defendant as indorser of a promissory note. Cottrell v. Conldin,

4 Duer, 45. The complaint may be amended so as to admit the

proof. lb. The proper time to object to a variance between
the allegations in a complaint and a paper oflFered in evidence, is

when such paper is offered. Mosher v. Lawrence, 4 Denio, 419.

An objection that the case made by the proof on the trial,

varies from the allegations in the complaint, must be distinctly

made at the trial, in the court below, or it will be waived, aud
will not be heard on an appeal. Belknap v. Sealey, 4 Kern., 143

;

Barnes v. Ferine, 2 Kern., 18.

The rules as to variances between the evidence and the alle-

gations in the answer, are similar to those in relation to com-

plaints.

When the defense set up in the answer diflFers, in its entire

scope and meaning, from the evidence introduced on the trial,

the court cannot treat it as a mere variance, and disregard it, nqi
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direct the answer to be amended so as to conform it to the facts

proved. Texier v. Gouin, 5 DUer, 389.

In the case last cited, the action was brought by the plaintiff

as indorsee against one defendant as maker and the other as

indorser of a promissory note. The answer admitted tbe making
and indorsement of the note, but set up that it was without con-

sideration ; and, also, that it had been transferred to the plaintiff

merely as a collateral security, and had been obtained by false

representations. On the trial the defendants offered, and were
permitted to show payment of the note by the maker, under tbe

objection of the plaintiflf"; and the defendants had judgment,
which was reversed on an. appeal on the ground that the evidence

was not admissible under the allegations in the answer. But, even

in such a case, the court has power to amend the pleadings at the

trial, upon such terms as may be just. Code, § 64, sub. 10. The
rule now established by the court of appeals is, that, though an

answer may set up a defense defectively, even in a matter of

substance, the court will not be authorized to reject evidence in

proof of the defense at the trial. White v. Spencer, 4 Kern., 247,

250.^^ If a pleading is defective in substance, it ought to be de-

murred to, and if this is not done, the party pleading the defective

matter will be permitted on the trial to establish such defense

fully by evidence, since the opposite party could nat be misled

in such a case.

A variance between the allegations in the answer and the

evidence must be, disregarded, unless the evidence varies in its

entire scope and meaning from the defense set up. Coii v. West,

4 Duer, 38. In the last case cited, the action was for tbe recovery

of money claimed to be due for work and labor performed, and

materials furnished, in repairing a building. Tbe defense vras a

general denial ; and a special defense, alleging that the plaintiff

agreed with the defendants to support and keep up the building

and earth on a specified lot, daring the excavations for the cellars

for adjoining buildings, &c., and to furnish all tbe materials and

do the labor for the sum of $500, to be paid when tbe work was

completed. The evidence was, that the plaintiff agree;! for $200,

to keep up the building in good order, and to leave it well

supported. It was also proved that the defendants had a right

to stop the plaintiff in the work at any time, by paying him for

what he had done. It was held that the defense was established,

and that the omission of the allegations in the answer as to the

right of the defendants to stop the work was immaterial.

, If an answer alleges a tender of money, it will be proper and

sufficient evidence to show a waiver of the tender, as proof of the

averment of the tender itself. Rolmes v. Holmes, 5 Seld., 525.

For other illustrations of the cases, as to variances between alle-

gations and proof, see Voorhies' Code, and the -notes to sections

169, 170, 171. The cases cited are sufficient to illustrate the

liberality which the court indulges, in relation to variances

between the evidence and the allegations in the pleadings. As
{a) Note 573.
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the practice now stands, there are few cases in which au amend-
ment of the pleadings may not properly be made, for the purpose
of obviating the objection, and for the furtherance of justice.

The law in relation to amendments will be fully discussed else-

where.

SECTION X.

BURDEN or PHOOF,

There are several general rules which are of great use in deter-

mining whether the plaintiflf or the defendant will have to prove
the issue on record. One of the most useful of these rules, is

that one which requires that the point in issue is to be proved by^

the party who asserts the afHrmative, that 'is, the affirmative in

substance, not in mere form.'* Upon the party who has to give
such proof, is said to rest the burden of proof; or, as it is techni-
cally called, the onus probandi. One of the surest tests for ascer-

taining upon which side the affirmative really lies, is, to consider
which party would be successful if no,evidence at all were given

;

or, what amounts substantially to the same thing, to examine'
whether, if the particular allegation to be proved were struck out
of the answer or other pleading, there would or would not be a
defense to the action, or an answer to the previous pleading. In

' an action foe the recovery of money, alleged to have been lent to

the defendant, if the ai>swer contains a general denial of the
complaint, the burden of proof will evidently be upon the plain-

tiff. But, in such a case, if there were no denial of the loan of
the money, or of the allegations in the complaint, but the defend-
ant interposed an atiirmative defense alone, in which he alleges

payment of the money, the burden of proof would be on the
defendant to show payment, because the answer admits the loan,

and the only question to be tried is, whether it has been repaid,

and, on that issue, the defendant holds the affirmative."

There are cases in which both parties hold the affirmative as to

the issues to be tried, as, where the plaintiff sues for the recovery
of mqney lent, as in the case supposed, and the defendant inter-

poses a general denial, and also a claim for a set-off. In such a
case, the plaintiff would be bound to prove his case ; and if he
does so, and then rests his case, the defendant will then be
required to establish his set-off by evidence, or it will not be al-

lowed.

In determining who is bound to introduce evidence to sustain

Ms side of the case, it is important to recollect that there are

cases in which some,legal presumption stands for proof until it is

rebutted; and that, although the issue may, in form, cast the

affirmative on a party, yet this legal presumption is still sufficient

proof until the presumption is rebutted by evidence on the other

side.

: Whenever the law presumes in favor of the affirmative, it lies

on the party who denies the fact, to prove the negative. In an
action upon a bill of exchange or a promissory note, if the defend-

, (a) Note 699. (6) Note 600.
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ant answers that there was no consideration for it, he must prove
that fact, for the law presumes a good consideration. Lacey v.

Forrester, 2 0. M. & E., 59.

So, where the negative involves a criminal omissiou by the

party, and, consequently, where the law, upon general principles,

presumes his innocence, the affirmative is presumed ; and, there-

fore, when an action was brought against the defendant for put-

ting a dangerous commodity on board of a vessel, as freight,

without giving notice thereof to the captain or other^ person on
board, whereby a loss ensued, it was held that the plaintiff was
bound to prove that notice was not given. Williams v. East India
Co., 3 East, 192.

It is sometimes important to a defendant to insist that the bur-

den of proof is upon the plaintiff, as in the cases mentioned, espe-

cially if the plaintiff is unprepared to substantiate the allegations

by evidence. But the question generally arises upon the question

who shall have the right to begin, as it is sometimes termed.
The general rule is, that the party who holds the aflSrmativc

of the issue is entitled to introduce his evidence first, and in reply

,

and he has also the right to open the case and to close the argu-

ment in summing up to the court or jury.* This is frequently a

matter of much importance, and for that reason the rules will be
further explained as to the right to begin.

In an action upon a promissory note, if the only defense inter-

posed is usury, the defendant is entitled to begin, as a matter of

right, and to refuse it is error. Huntington v. Oonkey, 33 Barb.,

218 ; Ayrault v. Cliamierlain, Id., 229. But in actions in which

the claim is for the recovery of unliquidated damages, and the

plaintiff has any thing to prove on the question of damages, or

otherwise, he is entitled to begin. li.; Fry v. Bennett, 3 Bosw.,

200, 233. In an action for th& recovery of money, if the only

defense is payment, and no evidence is given at the trial, the

plaintiff will be entitled to recover nominal damages, but nothing

more. New York Dry Bock Co. v. Mcintosh, 5 Hill, 290. In such

a case, if the defendant proves the payment of any sum, the plain-

tiff will then be bound to prove that his deiuand exceeds the

payment, unless that fact appears in some other way. Boyd v.

Weeks, 5 Hill, 393 ; 8. C, 2 Denio, 321.

So, in an action of trover for a watch, if the answer does not

deny the value of the watch, that is not an admission that the

value is that stated in the complaint; that is a matter which

must be proved in such a case, or even in case of a default to

answer at all. Connoss v. Meir, 2 E. D. Smith, 314. The plain-

tiff is sometimes required to prove a negative, as we have

already seen.

There are, however, exceptions to that rule, if the matter to be

proved lies especially within the knowledge of the defendant, and

where he may show the affirmative very easily.

In an action to recover a penalty for selling spirituous liquors

without a license, it will be sufficient for the plaintiff to prove the

(a) Note 601.
*'
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sale of such liquors, without proving that the defendant had no
license. That evidence is a matter of defense, and the defendant
will be bound to show a valid license or he will be liable to the
penalty. Potter y. Deyo, 19 Wend., 361; Mayor of New York v.

Mason, 1 Abb., 344.

In an action against a defendant who sets up a bankrupt's dis-

charge, the plaintiff is bound to prove any matter which he
claims invalidates it, since it is presumed to be valid. Sherwood
V. Mitchell, 4 Denio, 435. The defendant would, however, be
bound to prove the discharge itself, like any other affirmative

matter ; but when proved it would be presumed valid.

Whenever the pleadings throw the affirmative of the issue upon
the plaintiff, as to any matter of proof, or as to any one of the
defendants, where there are several, he will be entitled to open
and close the case. But during the course of a trial the burden
of proof frequently changes from side to side, according to the
state of the evidence.

In an action upon a note, if the answer denies its existence or

validity, and then interposes a defense by way of set-off, the

burden of proof will be upon the plaintiff, in the first instance.

But after the proving of the execution of the note, the burden
shifts to the defendant, who must meet the proof offered, if he
wishes to rebut it ; and if he relies upon his set-off, he must prove
it. If he proves the set-off, and also gives evidence as to the

execution or validity of the note, the burden of proof again
shifts to the plaintiff, who may give evidence in reply to the

matter of executing the note, and also in contradiction or by way
of avoidance as to the set-off.

This shifting of the burden of proof during the course of the

trial has nothing to do with the question as to who shall begin
or open and close the case. If it belongs to either party, at the

commencement of the trial, the right continues to the close of

the case,

SECTION XL
RELEVANCY OP EVIDENCE.

The object of every trial is to ascertain the truth of the allega-

tions put in issue ; and no evidence is admissible which does not

tend to prove or disprove such issues. It is not necessary that

the evidence should bear directly upon the particular matters in

. issue, for the evidence offered may be relevant and material other-

wise. In an action upon a promissory note, it would be offering

evidence directly tipon the issue, if a witness were called to prove

the execution of the note in his presence ; but evidence to impeach

the character of that witness would be equally relevant and com-

petent, although the evidence bears collaterally upon the issue.

Newton v. Harris, 2 Seld., 345 ; Whiting v. Otis, 1 Bosw., 420.="

It is frequently difficult to determine whether proof of a par-

ticular fact offered in evidence will or will not become ma,terial,

and in such cases it is quite usual, in practice, for, the court to give
(a) Note 602.
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credit to the assertion of the counsel who tenders such evidence,

that the fact will turn out to be mal-erial." The court, however,
is not bound to take that course ; and if the evidence is objected

to by the other side, the court may require the counsel offering

tbe evidence to show how it- will become material, by stating

wliat other facts are proposed to be proved in connection with

the otfered evidence. If the party is required thus to show how
I he evidence is material, he will be bound to do so, or the evi-

deuce may be properly rejected. Roy v. Targee, 7 Wend., 359

;

First Baptist Church of Brooklyn v. Brooklyn Fire Ins. Co., 23

How., 448 ; Van Buren v. Wells, 19 Wend., 203 ; Adsitv. Wilson,

7 How., 64; Cass v. New York & New Haven B. B., 1 E. D.
Smith, 523. Oare ought to be taken in offering to prove propo-
sitions. An offer to prove two connected facts, one of which is

relevant and one of which is irrelevant, will justify the court in

rejecting the entire offer. Harger v. Edmonds, 4 Barb., 2'o6. So,

too, in offering evidence, care ought to be exercised as to the

manner of offering it. When an offer is made to prove connected
facts or propositions, some of which are admissible and others of

them inadmissible, the court may legally reject the entire evi-

dence. Sosley V. Black, 26 How., 97.* In such a case the proper

course would be to offer each proposition separately. If evi-

dence is offered and it is excluded, on the ground that it is

irrelevant and immaterial at the time of the offer, such exclusion

,
will not be erroneous, nor will the rule be changed by the fact

that in the subsequent course of the cause facts are proved which

would have rendered the rejected evidence admissible, if offered

after such facts were proved. Heroy v. Kerr, 8 Bosw., 194. In

such a case the proper practice is to renew the offer of such ex-

cluded evidence after ijroof has been given which renders it

admissible ; and if it is then rejected, it will be error. 76.*

Evidence which is apparently irrelevant may be shown to be

relevant by either referring to matters already proved in the cause,

or by a statement of some additional evidence which is offered

to be given in connection with the proposed fact. It is always

proper to ascertain as certainly as possible that the evidence

offered is relevant and material before it is received. But there

are times when it is not advisable to apprise the witness about

to be examined of the facts expected to be proved by him ; or the

counsel himself may' not be sufficiently advised as to the facts;,

these or any other sufficient reasons are to be weighed by the

justice upon such a question. But, in every case, counsel are

bound, if required, to inform the court how the evidence is rele-

vant, so that he may act uuderstandingly in relation to the ad-

mission of the evidence. ' This may be done by making the

statement in writing and handing it to the court.

Evidence to impeach the character of a witness called by the

opposite party is always relevant ; so of evidence to sustain

the character of a witness which has been thus attacked. Newton

v. Harris, 2 Seld., 345. So, on cross-examination, it may be shown
*S. a, ] Tiff.. 438. (a) Note 603. (6) Note 604.
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that the witness is hostile to the party against whom he is called,

aud that he has made statements indicating such hostility, and
if he denies making such statements, he may be contradicted by
other witnesses. . li.

Evidence may be admissible as against one of two defendants,
but not as to the other; in that case the evidence must be
received, but it must be limited in its effect to the defendant

. against whom it is admissible, and be disregarded by the court
and jury as to the other. Blade v. Foster, 28 Barb., 387 ; Fox v.

Taclcson, 8 Barb., 355. An objection to the evidence should not
be general in such a case, but should be limited to the evidence
improperly offered. Ih.

In an action of replevin by a vendor agai^nst the general
assignee of a fraudulent vendee, it is competent to show that
the vendee made fraudulent representations upon which he
oba'ned the goods; and the plaintiff may also show that the
vendee obtained goods at other places by similar frauds at about
the same time. Hall v. Naylor, 4 E. P. Smith, 588 ; Cary v.

Hotailing, 1 Hill, 311, and cases ; King v. Pliillips, 8 Bosw.,
603; Hathorne v. Hodges, 1 Tiff., 486.

So, on the sale of goods in which it is alleged that there was a
fraud in the sale, it is competent to show that the defrauded
party subsequently ratified the sale with full knowledge of all

the facts. Bronson v. Wiman, 4 Seld., 182. And his declarations

to that effect are proper evidence. Ih.

Evidence to prove that the acceptance of a bill of exchange
was obtained by false representations of existing facts is relevant,

although there is no offer to show that the misrepresentations were
known to the holder of the bill, because- such evidence would be
sufficient to cast on the holder the burden of proving a valuable

consideration. New York, &g.. Bank v. Gibson, 5 Duer, 574.

So, where an action is brought for the recovery of damages for

a personal injury occasioned by the negligence- of the defendant,
and resulting in a loss of services by. the plaintiff in his business,

evidence showing how much the plaintiff' was earning from his

business, or realizing from fixed wages, at the time of the injury,

is relevant and competent, and therefore admissible. Grant v.

City of Brooklyn, 41 Barb., 381. '

In an action against a defendant for a breach of his covenant
to do certain acts, it is not competent to show that he was pre-

vented by inevitable accident, nor is evidence of excuse of

uon-performance thereof, admissible under an answer alleging

performance. Oajeley v. Morton, 1 Kern., 26. But, in an action

against a carrier for the non-delivery af goods at a distant place,

where the plaintiffs failed to give- evidence of the market value of

the goods at the place of delivery,' it was held that the defendant

might give in evidence their market value at the place where
they were shipped, and the expense of transportation, as a proxi-

mate method of ascertaining the damages. Bichmond v. Bronson,

5 Denio, 55.

Wait II—S3
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In an action against a railroad corporation for injuries received

in consequence of the negligent manner in whicli its cars were
run, it is relevant to ask a competent witness within what distunce

such a trail) as the one in question could be stopped with ordi-

nary brakes, on an ascending grade, running at such a rate of

speed that a man could run faster on foot than the train was
going at the time. Mott v. Hudson Biver E. E., 8 Bosw., 345;
see, also. Field v. N. Y. C. E. E., 5 Tiff., 339.

Evidence which is clearly irrelevant may be excluded by the

court on its own motion, even if both parties are willing to

receive it. Corning v. Corning, 2 Seld., 97 ; Cooper v. Barber, 24

Wend., 105. ISo court is bound to waste its time by sitting to

hear such evidence. II). Evidence may be competent to prove

the fact proposed, and yet it may be irrelevant, because the fact

proposed is itself irrelevant under the issues made by the plead-

ings. Purchase v. Mattison, 6 Duer, 587.

But relevant evidence cannot properly be excluded because it

was not noticed by counsel in opening the case or defense. Near-

ing V. Bell, 5 Hill, 291." Evidence to contradict facts admitted by

the pleadings, is neither relevant nor competent.

A party who seeks to reverse a judgment on account of the

exclusion of evidence offered by him, must show aflSrmatively by

his exceptions, case or return, that the evidence was relevant at

the time when it was offered and excluded. Tan Amringe v

Barnett, 8 Bosw., 358.

. SECTION XII.

WRITTEN EVIDENOa.

Written instruments are, first, of a public nature ; secondly, of

a mixed nature, partly public and partly private; thirdly, of a

private nature.

Public documents, again, are either judicial ; or, secondly, not

judicial ; and, with a view to their means of proof, they are

either, first, of record ; or, secondly, not of record. A complete

review of this subject is not consistent with the nature or the

plafQ of this work, and, therefore, nothing but the most common
and most useful principles and cases, will be noticed.

The manner of proving the statutes or the common law of

other states, nations, governments or territories is provided for by

the Code, <^ 426 ; Vol. I, 35.

The statutes of this state may be read from the printed vol-

umes, properly certified by the secretary of state. 1 K. S., 460

§ 19, 5th ed.

A record may be proved, either, first,, by mere production,

without more; or, secondly, by copy. Copies of records are either,

exemplifications ; or, secondly, copies made by the authorized

officer; or, thirdly, sworn copies. An exemplification is under tlie

great seal, or under the seal of a particular court.

The reason of permitting a copy to be given in evidence in

such cases, is the inconvenience to the public of removing such

documents, which may be wanted in two different places at the

(n^ Note 605.
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same time. When any record is exemplified the whole must be
exemplified, for the construction must be gathered from the
whole taken together. The seals of every court of record prove
themselves, and are supposed to be known to all persons. There
are many cases in which the law makes a copy of a record or
paper evidence, when properly certified by the clerk with whom
it is deposited. These cases will be noticed in a proper place
hereafter.

I^Tot only records, but all public documents which cannot be
removed from one place to an other, may be proved by means of
a copy proved on oath to have been examined with the original.

This is a deviation from the general rule, that the best evidence
must always be produced, but it is permitted for the sake of pub-
lic convenience.

The copy must be one of a complete record, for until it becomes
a permanent record it is transferable, and the reason for admit-
ting a copy does not apply. The copy, too, should be of the
whole record, or of so much, at least, as concerns the matter in

question ; and, moreover, it onght to be an exact copy, and,
therefore, if it contains abbreviations, and the original is written
in words at length, it will not be admissible.

It is a general rule, that whenever the original is of a public

nature, a sworn copy is evidence, and that whenever the thing
to be proved would require no collateral proof upon its produc-
tion, it is provable by a copy. But where the document when
prodnced would require support from collateral proof, it has been
thought that a copy is not admissible, as in the case of a paper
in which it would be necessary to prove the handwriting of a
party to such paper.
When admissible, the copy must be proved by one who swears that

he has compared it with the original, taken from the proper place
of deposit. It was formerly thought sufficient for this purpose,
either that the witness should have read the copy whilst an other

read the original, or vice versa, for it would not be presumed that

a person willfully misread the record ; but it has since been deter-

mined that it is not sufficient that the witness holds the copy,

while an other reads the record ; there must be a change of hands,
or the witness must himself read the copy with the original.

Slane Peerage, 5 CI. & F., 24 ; Harrison v. Borwell, 10 Sim., 380.

It is not necessary, however, that the record should have been
read by an officer of the court. Cfyles v. Hill, 1 Camp., 471. But,

before a document can be read as a copy of a record, it must be
proved that the original either came out of the hands of the officer

of the court, or from the proper place of depositing the records of

the court of which it purports to be a record, and the contents

of the document itself cannot be referred to in support of such
proof. Adamthwaite v. Synge, 1 Stark., 183. A copy is never

admissible where the original is produced.

A chattel mortgage may be proved by a copy, certified by the

town clerk with whom it is deposited, Vol. I, 175, but it. is not
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admissible until the existence of the origiual is proved. Fellows v.

Hyring, 23 How., 230. But see Bissell v. Pearce, 1 Tiff., 252.

The proof of the deeds, mortgages aud- other instruments which
are acknowledged, will be explained elseAvhere. See Acknow-
ledgments.
The existence of corporations may be shown by certified copies

of the certificate of incorporation, when such copy is duly certi-

fied by the clerk or officer with whom the original is deposited,

Such incorporations are very numerous, and are daily increasing

in number, among which are railroad and steamboat companies,
banking associations, turnpikes, plank roads, building associations,

gas companies, manufacturing, mining, mechanical or chemical
companies, and the like.

Certificates of the incorporation of villages, or transcripts from
the record thereof, certified by the county clerk with whom the

originals are filed, are presumptive evidence of the facts therein

stated. 2 E. S., 719, § 80, oth ed.

A will, which has been duly proved and admitted to probate,

may be proved by the original record, or by an exemplification

of it. " Every will so proved, shall have a certificate of such

proof indorsed thereon, signed by the surrogate and attested by
his seal of office, and may be read in evidence without further

proof. The record of such will, made as aforesaid, and the exem-
plification of such record, by the surrogate in whose custody the

same may be, shall be received in evidence, and shall be as effec-

tual, in all cases, as the original would be, if produced and proved,

and may, in like manner, be repelled by contrary proof." 3 E. S.,

140, § 11, 5th ed.

An exemplification of the record of a will ought to include the

proofs ; and if it does not include the entire record, including the

proofs, it is not admissible in evidence. Morris v. Keyes, 1 Hill,

540. The record is but prima facie evidence of the authenticity

of the original. J6. But when the will relates exclusively to

personal estate, and it is proved before a surrogate who has juris-

diction of the subject, and he adjudges the will to be duly exe-

cuted, his decision is conclusive as to the execution thereof, when
the question arises in a collateral action, notwithstanding it is

shown that there was but a single subscribing witness to the will.

Janderpoel v. Tan Yalkeiiburgli, 2 Seld., 190, 199.

"Every written instrument, except promissory notes and bills of

exchange, and except the last wills of deceased persons, may be

proved or acknowledged in the same manner now provided by

law for taking the proof or acknowledgment of conveyances of

real estate; aud the certificate of the proper officer indorsed

thereon shall entitle such instrument to be received in evidence

Du the trial of any action, with the saqie effect and in the same

manner as if such instrument were a conveyance of real estate."

3 E. S., 690, <§ lOi, 5th ed. ; Laws of 1833, ch. 271, >§ 9. _

A bond of indemnity given to a sheriff may be proved in this

manner. Campbelly. Hayt, 23 Barb., 555. But when the acknow-

ledgment is taken by a justice of the peace or a commissioner of
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deeds, and the instrnnieiit is to be used as evidence out of the
county in which such justice or commissioner resides, there mnst
be a certificate of the county clerk residing in the county with
such justice or commissioner, showing- that the latter was an
officer authorized to take acknowledgments, or the instrument
cannot be received in evidence. li.; and see Wood v. Wciaiit, I

Conist., 77.

(Jounty clerks and town clerks are authorized to make certified

copies of many different kinds of papers, and those copies are
received in evidence instead of the originals.

" Whenever a certified copy of any attidavit, record, document
or other paper is declared by law to be evidence, such copy shall

be certified by the clerk or oflScer in whose custody the same is

required by law to be, to have been compared by him with the
original, and to be a correct transcript therefrom, and of tbe whble
of such original ; and if such officers have any official seal by
law, such certificate shall be attested by such seal, and if such
certificate be given by the clerk of any county, in his official

character as such clerk, it shall be attested by the seal of the

county court of the county of which he is clerk." 3 E. S., 687,

§ 74, 5th ed.
" But the last section shall not be construed to require the

affixing of the seal of any court to any certified copy of any rule

or order made by such court, or of any paper filed therein, when
such copy is used in the same court, or before any officer thereof,

nor to require the seal of the supreme court to be affixed to a

c(Ttified copy of any rule or order of that court, when used in

any Circuit court." Ih., <§, 75.
" In all cases where a seal c^ any court, or of any public offi-

cer, shall be authorized or required by law, the same may be
affixed by making an impression directly on the paper, which
shall be as valid as if made on a wafer or on wax." Ih., ^ 76.

"In all cases, where the seal of a corporation is authorized or

required by law, the same may.be affixed by making an impres-

sion directly on the paper, which shall be as valid as if made on
wafer or on wax. J6., § 77. Laws, 1848," ch. 197, § 1.

County cleric's certificate of a copy of record, &c.

STATE OF NEW YORK,
PtTLTON COUNTT ClBEK's OfPICB,

January 24, 1865.

I, Mortimer Wade, clei-k of the county of Fulton, do hereby certify, that

I have compart the foregoing copy of a (bond, or whatever the instru-

ment maybe), and of the indorsements thereupon, with the original records

of the same remaining on file in this office (or, with the originals now
remaining on file in this office), and that the same are correct transcripts

therefrom and of the whole of such originals.

In testimony whereof, I- have caused the seal of the county court of

[l s.] said county to be hereunto affixed, this 24th day of .January, 1 865.

MORTIMER WADE.
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Town cleric's certificate of a copy of paper, Sec,

STATE OF NEW YORK, )

CouMTY OF Fulton and Town of Beoadalbin.
\

I, Charles Allen, town clerk of the town of Broadalbin aforesaid, do
hereby certify that I have compared the foregoing copy of a chattel mort-

gage (or other paper, describing it byname), and of the indorsements
thereon, with the original mortgage (or other paper) now on file in this

office, and that the same is a correct transcript of such original chattel

mortgage (or other paper) and of the said indorsements, and of the whole
of the said originals.

In witness whereof, I have hereunto set my hand, this 24th day of Janu-

ary, 1865. CHARLES ALLEN.

Where the official character of the clerk is not stated in the

body of the certiticate, as in the preceding forms, the clerk should

add his official title to his name. When the certificate shows the

officer's character, that will be prima facie evidence that he is

such officer. Thurman v. Cameron, 24 Wend., 87. But, if the

certificate does not show the official character of the person who
signs the certificate, that fact may be shown by other evidence.

The certificate must conform to the requirements of the statute

in relation to the matters which are required to appear in it, or it

will not be sufficient to authorize the reading of the copy of the

certified paper in evidence. See ante, 421, § 74. That section

requires the certificate to show that the paper certified contains a

copy of the whole of the original ; it is not enough to state that

it is a correct copy.

Where proofs by certified copies of papers are substituted for

common law evidence, all the forms directed by the statute,

whether preliminary or substantial, must be strictly complied

with. Rogers v. Jachson, 19 Wend., 383, 385.

,

A justice's official certificate of a judgment is evidence for

himself equally with other persons. Maynard v. Thompson, 8

Wend., 393.

SECTION XIII.

JUDICIAL DOCUMENTS.

Judicial documents may be divided into : First. Judgments,

decrees and verdicts; Secondly. Depositions and inquisitions,

taken in the course of legal proceedings; Thirdly. Writs,

summonses, attachments, warrants, pleadings, complaints and

answers, &c., which are incident to legal proceedings. With

respect to judgments, decrees and verdicts, may be considered:

First. Their admissibility and effect; Secondly. The means of

proving them ; Thirdly. The mode of answering such evidence.

Judgments, verdicts, &c.] In treating of the admissibility and

effect of judgments and verdicts, it is important to consider, in

the first place, for what purpose a judgment or verdict is offfered

in evidence ; whether with a vie\^ to establish the mere fact that

such a verdict was given or such a judgment rendered, and those

legal consequences which flow from that fact ; or, secondly, .with
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a view to a collateral purpose; that is, not to prove the mere
fact that such a judgment has been rendered, and so as to let in

all the necessary legal consequences of that judgment, but as a
medium of proving some fact as found by the verdict, or upon
the supposed existence of which the judgment is founded. For,
establishing the fact that such a verdict has been given, such a
judgment rendered, and all the legal consequences of such a judg-
ment, the judgment itself is invariably not only admissible as
the proper legal evidence to prove the fact, but usually conclusive
evidence for that purpose; for it must be presumed that the
court has made a faithful record of its own proceedings. And,
in the next place, the mere fact that such a judgment was given
can never be considered as an act done between third persons or

strangers, being a thing done by public authority ; neither can
the legal consequences of such a judgment be so considered ; for,

where the law gives to a judgment a particular operation, that
operation is properly shown and demonstrated by means of the
judgment, which is no more a transaction between strangers and
third persons than the law which gives it force.

But, with reference to any fact upon whose existence the judg-
ment is founded, the proceeding, may or may not be a thing
transacted between strangers and third persons, according to the
circumstances of the case. For instance, if B., being indicted, is

convicted of beating A., the record of the judgment would be
incontrovertible evidence of the fact that B, had been so con-
victed ; it would be conclusively presumed that the court had
kept a faithful record of its own proceedings. It would also be
.conclusive, as to all the legal, consequences of such conviction.

For instance, one of such legal consequences is, that B. shall not
be punished a second time for the same offense ; and, conse-

quently, the record would be conclusive, when shown to the court,

to protect him from a second! prosecution for the same offense.

So, if B. had been acquitted, and had brought an action ag*ainst

A. for a malicious prosecution, it would have been necessary to

prove the fact of acquittal ; and here, , again, the record would
have been conclusive evidence to show that fact. But next sup-

pose, that upon B.'s conviction, A. had brought an action to

recover damages for the assault, and had offered to prove the

assault by the record of conviction, he would then be offering

the judgment, not with the view to prove the mere fact of con-

viction, or to establish any legal consequence to be derived from
it, but for a collateral purpose ; that is, to prove the fact upon
whose supposed existence the judgment was founded, with respect

to such facts ; that is, the facts upon which such judgment pro-

fesses to be founded, and then the judgment may or may not
be evidence, according to circumstances, considering the nature

of the facts themselves, and the parties.

A record is, in no case, direct and positive evidence of any fact

which it recites, as having been found by a jury, or otherjvise

ascertained ; it is in the nature of presumptive evidence only, for
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even the jury who found the facts may have acted upon mere
presumption, without the aid of any direct evidence. If, there-

fore, no rule of policy intervened, no verdict could ever establish

any more than that the jury, in the particular case, presumed,
from some evidence or other, that the fact was true. But public

policy requires that limits should be opposed to the continuance
of litigation upon the same subject matter, and, therefore, the law
will not permit a matter, which has once been solemnly decided

by a court of competent jurisdiction, to be again brought into

litigation between the same parties or their representatives. Oon-
sequeutly, a judgment between the same parties, upon the same
sulject matter, is usually conclusive, as to private rights.

On the other hand, it is an elementary rule of law and a prin-

ciple of justice, that no man shall be bound by the act or admis-
sion of an other to which he was a stranger ; and consequently no
one ought to be bound, as to a matter of private right, by a

judgment or a verdict to which he was not a party, where he

could make no defense, from which he could not appeal, and
which may have resulted from the negligence of an other, or may
even have been obtained by means of fraud and collusion.

Under the old rules of evidence, such a judgment or verdict

was rejected as evidence, because it might have been founded

upon the evidence of the party who claims a benefit from it, and

he would thus receive the advantage which would result from his

evidence, when "he could not be a witness in the action in which

such judgment might be offered as evidence.

This rule no longer exists, since either party may be a witness,

and the reason of the rule also ceases. But there is an other

rule which operates to exclude such a verdict or judgment, as

evidence, on a matter of private right, which is this : a person

who could have received no prejudice from the verdict, had it

been given the contrary way, shall not derive any benefit from

it when it turns out to be in his favor, and because a judgment
operates by way of estoppel, and estoppels must be founded upon

mutuality.
The admissibility and effect of a verdict or judgment is now

to be considered, with a view to the proof of the judgment itself

as a fact and its legal consequences. A judgment which was

rendered by a person who had competent authority to do so. is

evidence to protect him against all actions for any matter judi-

cially done within the scope of that authority. For his immunity

is a legal consequence of his acting in that situation, and the

judgment is offered, not to prove the truth of ,the facts upon

which it is founded, since, with a view to such -a defense, the

truth of those facts is not material, but in order to prove the fact

of a judgment rendered by a competent authority, and so to

establish the immunity of the judge, which is a legal consequence

of the judgment. Morton v. Auchmoody, 7 Wend., 200'; Bobbins

V. Qorham, 26 Barb., 586 ; S. C, 11 E. P. Smith, 588 ; Matlwr v.

Hood, 8 Johns., 44; Weaver v. Devendorf, 3 Denio, 117.
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There are other cases in which a judgment is allowed to operate
hi favor of one who was not a party to the action.

In an action by A. against a. sheriff or a constable, for wrong-
fully and unlawfully taking and selling his goods, the defendant
may give in evidence a judgment against A. in favor of B. a third

person, and also prove that he, the officer, by virtue of an execution
issued upon that judgment, seized the goods in question, because
they were the property of A., and liable to be sold on execution.

So, in an action by A. against a constable for selling his goods,
the officer may show in evidence a judgment rendered against

B., and that the property belonged to him, and that such pro
party was sold upon such execution.

A judgment on contract against several partners, is prima facie
evidence for one of the partners against the others, to prove their

liability to contribution. So, in an action against a principal for

the negligence of his agent, the recovery in the former action, if

there is one, is evidence, in an action by the principal against the

agent, not to prove the negligence, but to show the amount which
the principal has suffered from such negligence ; the negligence,

however, must be proved by other evidence than the judgment.
So a verdict and judgment in a former cause, between other par-

ties, is admissible, fpr the purpose of introducing evidence to

show that a witness gave evideuce, on such former trial, which
was directly contrary to what he swears on the present trial.

It has been laid down by great authority, that, in civil actions,

the judgment of a court of concurrent jurisdiction dh'ectly upon the

point, is, as a plea or answer, a bar, and as evidence, conclusive

between the same parties upon the same matter directly in ques-

tion, in an other court; aud that the judgment of a court of

exclusive jurisdiction is, in like manner, conclusive upon the same
matter, coming incidentally in question in an other court, between
the same partieS, for a different purpose. But. that the judgment
of a coiirt of concurrent or exclusive jurisdiction is not evidence of

any matter which comes collaterally in question, though withiu

their jurisdiction, nor of any matter to be inferred by argument
from such judgment.
The principal position amounts to this : that no matter, once

litigated and determined by a court of competent authority, shall

be brought a second time into controversy between the same
parties.

It is essential, then, to consider the 'five following points, viz.

:

The identity of the parties ; the identity of the matter litigated
;

the nature and manner of the adjudication ; the application of the

adjudication to the fact to be proved ; and the effect of the judg-

ment.

-Firs*, then, as to the identity of the parties. The general rule

is, that no one can be bound by a verdict or judgment, unless he
was a party to the action, or is in privity with the party, or pos-

sesses the power of making himself a party ; for, otherwise, he

lia.' no power of cross-examining the witnesses, or of adducing

Wait 11—54
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evidence in furtherance of his rights ; nor could he challenge

jurors, or appeal from the judgment ; in short, he is deprived of

the means provided by law for ascertaining truth and excluding

error, and, consequently, it would be repugnant to the first prin-

ciples of Justice that he should be bound by the result of an

inquiry to which he was altogether a stranger.

But one who claims in privity with an other, is in the same
situation with the latter, as to any verdict or judgment, either for

or against him, whether he claims as privy in blood or estate, or

as privy in law. Accordingly, the heir may give in evidence a

verdict for his ancestor ; and a verdict against the ancestor, binds

the heir. But, although a verdict and judgment is evidence for.

one claiming in privity with him, this must be understood of a
claim acquired subsequently to the verdict. If a party, after

a verdict and judgment against him, assigns his interest, the

assignee is bound by the verdict rendered against such assignor.

In an action upon a promissory uote or upon an account, if the

defense is payment, and there is evidence given, and a verdict is

rendered in favor of the defendant, such verdict will be conclu-

sive against any person to whom the plaintiff subsequently trans-

fers the note or account.

If personal property is sold with a warranty of title, and an

action is brought against the vendee by a third person who claims

title to it, such vendee should give the vendor notice of the pen-

dency of the action, and request him to defend it ; if he defends

the action and fails, or if he refuses to defend it, aftersuch notice,

and the vendee defends as well as he is able, but unsuccessfully,

the verdict will be conclusive against the vendor, in an action by

the vendee against him for the failure of the title. Brewster v.

Countryman, 12 Wend., 446. And the vendee is not bound to

appeal from the judgment rendered against him in the action by

such third person. 1%. A record of recovery in » former action is

not evidence against any but parties or privies, to such former suit.

If the former judgment was recovered against a person who

was the servant of the party against whom the record is offered

in evidence, it will not be admissible, even though such servant

attempted unsuccessfully to defend in that character. Alexander

V. Taylor, 4 Denio, 302.

Secondly, as to the identity of the fact. It is essential not

only that the parties should be the same, but that the same fact

should have been in issue in the former action ; for if it was not

in issue the court or jury could not have passed upon it; nor

could there have been any appeal from the judgment rendered

thereon.

A verdict for the same cause of action between the same par-

ties is absolutely conclusive. And the cause of acthn is the same,

when the same evidence will support both actions, although the

actions may happen to be different in form. Thus a judgment

in trespass will be a bar to an action of replevin for the same

goods. And a verdict in trespass or trover will be a bar to an
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action for money had and received for the same goods. For fur-

ther exijlanatiou, see Former recovery, «&c.

Thirdly, as to the nature and manner of the adjudication. The
judgment, decree, sentence or verdict must be directly upon the
precise point ; and it is not evidence of any matter which came col-

laterally in question, although it was within the jurisdiction of
the court, nor of any matter incidentally cognizable, nor of any
matter to be inferred by argument from the judgment, as having
constituted one of the grounds of the judgment. As to the

conclusiveness of a former recovery, or as to the necessity of
pleading it, see the title Former recovery, &c.

SECTION XIV.

PRITATE DOCUMENTS OR WRITINGS.

Private writings and entries may, with a view to their opera
tiou in evidence, be distinguished into those : FiM. To which the
person against whom they are offered was party or privy.

Second. Entries made by third persons. And they may be con-

sidered, first, with respect to their nature, admissibility and effect

in evidence ; and, secondly, with respect to the means of proof.

Documents offered in evidence against one who was a party or

,

privy to them, are either under seal or not under seal. All docu-
ments to which a i)erson was party or privy, are in general admis-
sible in evidence against him, since they operate as acknowledg-
meats or admissions on his part, or that of an other through
whom he claims that the facts contained in them are true, parti-

cularly if the admission was against the interest of the party so

making it.

All written contracts are made for the express purpose of being
afterwards used as evidence of the contract ; the only difference

between sealed and parol contracts in this respect being this

—

that the former are more solemnly authenticated, and not so

easily revoked. So essential is it that the rights of men should
be evidenced by documents of this nature, that the law itself

requires, in many instances, the evidences of a deed to notify and
estabMsh the particular facts, as in the case of a conveyance of

lands, &c.; and in many other cases a written contract or memo-
randum is essential to the validity of the agreement, as in the case

of contracts within the provisions of the statute of frauds, or new
promises to revive debts barred by the statute of limitations, &c.

As a general rule, an admission under seal is conclusive upon
the obligor, and estops him from asserting or proving to the con-

trary. Thus if the condition of a bond recites that a particular

suit is depending in a particular court, the obligor is estopped
from saying that there is no such suit there. So, if the condition

of a bond be to perform the covenants in a particular indenture

or instrument, he is estopped from saying that there is no such

instrument, &c.
But, although where a distinct statement of a particular fact is

made in the recital in a bond or other instrument under seal, and
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a contract is made with reference thereto, it is not competent to

the parties bound by that deed to deny the recital in an action

upon it between them ; and although the same rule may apply
where the instrument is not under seal, yet in an action not
founded on the instrument, but wholly collateral to it, the parties

are not so bound, even in an action between themselves, but may
show the- circumstances under which the admission was made, in

order to prove that it is not entitled to weight.
Under the rules of pleading established bj^ the Code, matters

of defense, by way of estoppel, must be pleaded.
As to entries by third persons against their interest, or as to

entries ^ in the usual course of business, or as a patt of the res

gestm, &c., and where they are evidence against other persons.

See ante, 376, 394.

SECTION XV.

SUBSCRIBING WITNESSES.

The general rule with respect to the proof of private writings

IS, that where an instrument is attested, the attesting witness

ought to be produced at the trial to prove it. This has been the

rule from the earliest times, and it is said to be as fixed, formal

and universal as any rule that can be stated in a court of justice.

There is one exception to the rule in this state. If a bill of

exchange or a jjromissory note is attested by a subscribing wit-

ness, he need not be called, if it can be shown by the admissions

of the party that he executed the bill or note. Hall v. Phelps, 2

Johns., 451. In such a case, however, the admission must clearly

identify the note. Palmer v. Manning, 4 Denio, 131 ; Shaver v.

Wile, 16 Johtls., 201 ; Pents v. Winterhottom, 5 Denio, 51 ; Giber

ton V. Ginochio, 1 Hilt., 218. In other cases the rule is strictly

enforced, and the express admissions of the party, however clearly

proved, will not dispense with the evidence of the attesting

witness.

Tlje subscribing witness to a bond must be called to prove its

execution; and the most deliberate acknowledgment of its exe-

cution, if made out of court, will not be sufficient. Fox v. Eeil,

3 Johns., 477. So of written sealed contracts executed by both

parties. Henry v. Bisliop, 2 Wend., 575.

The execution of a sealed agreement, which has a subscribing

witness, cannot be proved by the evidence of one of the parties,

who executed such instrument. Jones v. Tlnderivood, 28 Barb.,

481.- The change in the law, which permits parties to be wit-

nesses, has not, in any manner dispensed with the rule requiring

subscribing witnesses to prove the execution of the contracts

attested by them. 11.; Hollenlack v. Fleming, 6 Hill, 303; St^rij

V. Lovett, 1 E. D. Smith, 153; Wliyman v. Garth, 8 Exch., 803.

A subscribing witness is one who is called by the parties for

the purpose of witnessing the execution of the instrument. It

does not follow, that a person is a subscribing witness merely

because he was proved to be present at the execution of an agree-
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meut. If he is present but is not called as an attesting witness,

and does not at that time subscribe his name as a witness, he will

not be a subscribing witness, who must necessarily be called,

although he may affix his name to the paper as a witness, at a
time subsequent to its execution. Henry v. Bishop, 2 Wend., 575

;

HollenlacJc v. Fleming, G Hill, 303, 305. If there are subscribing
witnesses, they "must be called, even though the iustrument can
be proved by one who was present and saw it signed, and who
executed it, as attorney for one of the parties ; and, although
such instrument has ever since been in his possession, down to the

time of the trial. lb. It is not necessary, however, that a witness
should be present at the moment of the execution of an instru-

ment. If he is called in by the parties immediately afterwards,

and told that if; is their deed or agreement, and requested to sub-
scribe his name as a witness, that will be enough. Hollenbaclc v.

Fleming, ti Hill, 303, 3()5.

It is 'uow clearly established, that the mere fact that a written
instrument came out of the possession of the adverse party, will

not, of itself, dispense with the necessity of proving its execution
;

yet, there is an important excteption to the rule, which is of great

practical importance at a trial, and that exception is : that when
H party who claims a beneficial interest under a written instru-

ment, and he produces it at the trial, under a notice for that

purpose, he is not entitled to insist upon proof of its execution,

either by the subscribing witnesses, or in any other manner.
Belts V. Badger, 12 Johns. 223 j JacJcson v. Kingsley, 17 Johns.
157. This exceptional rule, that when a party produces und(,'i'

notice an instrument under which he claims an interest, he can-

not compel the opposite party to prove the execution, is not,

however, of universal application. In the first place, it does
not apply where the interest claimed has no reference to the sub-
ject matter of the action ; nor does it apply where the interest is

not of an abiding nature; nor is it applicable to those cases

where the party wishing to make the instrument-evidence has had
it in hi^ own custody, and might, therefore, have been prepared
to prove the execution.

Where a party claiming an interest under an instrument refuses

to produce it, after notice, in consequence of which refusal the

other party is obliged to resort to secondary evidence of the

instrument, although it appears from the secondary evidence
that there were attesting witnesses, it will not be necessary to

call one of them, the instrument will be taken, as against the

party claiming under it, to be duly executed. If he had pro-

duced the original instrument, the proof of execution would have
been dispensed with, and by withholding the instrument, and
thereby subjecting the other party to inconvenience, he ought
not to be entitled to more favor than if he were to produce it.

Where the evidence Of none of the subscribing witnesses to an
instrument is producible, proofof the handwriting of a subscribing

witness will be received.



430 SUBSCRIBING WITNESSES.

Proof of the execution of an instrument by a subscribing wit-

ness will be dispensed with, when such witness is dead, or iricom-

pent to give evidence on account of insanity, or when he is out

of the country, or is beyond the reach of a subpoena which is

issued by the court in which the trial is had. Cook v. Husted, 12

Johns., 188 ; Teallv. Van Wyck, 10 Barb., 377; People v.Eowlmi^.

5 Barb., 449. . .

If the subscribing witness is incompetent because of infamy,

by reason of his conviction of a felony, he need not be called.

So, if he is out of the reach of a subpoena, but his evidence could

be taken upon a commission, the party is not required to take his

evidence in this manner, but may prove the instrument in the

same manner as though there were no subscribing witness to it.

GluU V. ^Edwards, 2 Mo. & E., 300 ; Teall v. Van Wyck, 10 Barb.,

377 ; People v. Rowland, 5 Barb., 449. And proof of the hand-

writing of such subscribing witness is enough in such a case. 11.

In like manner proof of the handwriting of attesting witnesses

may be received, when they cannot be found after strict and

diligent inquiry. But every case upon this subject must depend

upon its own peculiar circumstances. The search must be dili-

gent, and made in good faith. Diligent inquiry at the former

residence of the witness, and information from his former neigh-

bors as to his removal and placq of settlement, if out of the

jurisdiction of a subpoena, would be a sufficient excuse, because

no, party could reasonably be required to go farther in pursuit of

a witness under such circumstances. Tan Dyne v. Thayre, 19

Wend., 162, 165. Proof that the subscribing witness himself

informed a party that his residence was out of the state, or out

of the jurisdiction of the court, is sufficient evidence to dispense

with his testimony. People v. Rowland, 5 Barb., 449.

Absence beyond the jurisdiction of the process of the court, is

snfficient ; it need not be shown that he is out of the state, or out

of the country, when the action is' in a justices' court, if he is

beyond the reach of a justices' subpoena. McPherson v. Batlibone,

11 Wend., 96 ; Teall vi Tan Wyck, 10 Barb., 377.

The search and inquiry for a subscribing witness should be

made in proper season ; and where the subscribing witnesses to a

written contract, on which the plaintiff sued, were the sons of

the defendant, and the plaintiff made no attempt to subpoena

them until the day before the trial, although such defendant and

his sons resided sixteen miles from the place of trial; this was

held not to be sufficient diligence to dispense with the subscribing

witnesses, notwithstanding it appeared that the defendant had

told a falsehood to the subpoenaing party, as to the absence of

the witnesses. Mills v. Twist, 8 Johns., 121. Due diligence, and

such as would govern a prudent man in a sincere search after a

witness, must form the standard in these cases. Information

derived from no body knows whom, or belief taken up upon mere

conjecture, is certainly not enough. Van Dyne v. Thayre, 19

Wend., 162, 165.
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If the party who is required to call "a subscribing witness, i?

guilty of collusion in keeping him out of the way, he will have
to make a clear case before the attesting witness will be dispensed
with. Ckiric v. 8aunderson, 3 Binn., 195, 198 ; Crosby v. Percy, 1

Taunt., 365. So, on the other hand, where it is shown that the

witness is kept out of the way by the party against whom his

evidence is to be given, this will be taken into the account in

determining whether the witness may be dispensed with. Hill v.

Phillips, 5 Oarr. & Payne, 356. And, where a plaintiff made
diligent efforts, in due season, to subpoena a subscribing witness

who was a son of the defendant, and who was kept out of the

way of the subpoena by the defendant or his family, the plaintiff

was permitted to prove the instrument without calling such sub-

scribing witness. li.; and see Burt v. Walher, 4 Barn. & Aid.,

697.

An instrument, purporting to be attested by a subscribing wit-

ness, may be proved as if there were no subscribing witness,

where the name of a fictitious witness is inserted as that of an
attesting witness ; or where the name of a real person has been
written upon the instrument, but not by himself; or where the

person who has put his name as attesting witness, did so without

the knowledge or consent of the parties ; or where the attesting

witness, on being called, denies any knowledge of its execution.

In such cases, the due execution of the instrument may be shown
by proving the handwriting of the party, or by his admissions, &c.

So, if the subscribing witness fails to establish the due execution

of the instrument, the party calling him may establish the fact

by other evidence.

If the witness recognizes his signature, and says that he has

no recollection of the fact that it was executed in his presence,

but, that, on seeing his signature to it, he has no doubt he saw it

executed ; this is suflflcient proof of the execution. Hall v. Luther,

13 Wend., 491.

If there are several attesting witnesses, the absence of all must
be accounted for before evidence of handwriting can be given.

Jackson v. Gager, 5 Cow., 383 ; Jackson v. Christman, 4 Wend.,

277. But when the absence of all the attesting witnesses is

accounted for, it will be sufficient to prove the handwriting of

one of them.
If there are several subscribing witnesses, it is not necessary to

call more than one, if he can testify to sufficient facts to make
the proof; but if he cannot prove any of the signatures but his

own, the other witnesses, if living, and competent to testify, and

within reach of a subpoena, must be called, or their absence

accounted for. Jackson v. Le Grange, 19 Johns., 386. Before the

execution of the instrument can be established, by proving

the signatures of the subscribing witnesses, their absence must

be duly accounted for. Where this is done, it will be sufficient

to prove the signature of the subscribing witness alone ; it is not

necessary to prove the handwriting of the party. People v. Bow-
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land, 5 Barb., 449; Sluby v. (77iam^K?i, 4 Johns., 461 ; LtisJiY.

Druse, 4 Wend., 313. But, where proof of the signature of the

party can be made, it is always best to establish that, as well as

that of the signature of the attesting witness. Jackson v. Wal-
dron, 13 Wend., 183, 184, 197, 198.

It is always necessary to establish the identity of the party, and
to show that the person who executed the instrument is the-pavty

to the action, or the person to be charged. Identity of name will

generally be prima facie evidence that the party to the action is

the same person who executed the instrument. But, if it is a

long time since the signature was made, or if the name is a very

common one, and there are several persons of the same name in

the vicinity, some additional evidence of identity must be given.

Where a written instrument is proved by establishing the

handwriting of a deceased witness, the opposite party may
attack the character of such witness in the same manner ar

though he were living, and had testified at the trial. Losee v.

Losee, 2 Hill, 609, 612.

SECTION XVI.

HANDWRITING.

The simplest and most obvious proof of handwriting is the

testinjony of a witness, who saw the jjaper or signature actually

written. But a great variety of cases must continually occur

where such a direct kind of evidence cannot possibly be procured.

The writing may be secret in its nature ; or, no person may have

been present at the time ; or, if a person was present, he may be

dead or unknown. In this deficiency of positive proof, the best evi-

dence which the nature of the case admits, is the information of

witnesses acquainted with the supposed writer, who, from seeing

him write, have acquired a knowledge of his handwriting ; for, in

every person's manner of writing, there is a certain distinct, pre-

vailing character, wjiich maj'^ be discovered by observation, and

when once known, may be afterwards applied as a standard to try

any other specimen of writing whose genuineness is disputed. A
witness may therefore be asked, whether he has seen a particular

person write ; and if he answers in the aflirmative, he may fur-

ther be asked whether he believes the paper in dispute to he in

his handwriting.* This course of examination involves two ques-

tions : First, whether the supposed writer is the person of whom,

the witness speaks ; and, secondly, if he is the person, whether he

wrote the paper in dispute. The first is a question of identity

;

the second a question of judgment or a comparison, in the mind

of the witness, between the general standard and the writing

produced. All evidence of handwriting, except when the witness

has seen the document actually written, is in its nature compari-

son. It is the belief which a witness entertains upon comparhig

the writing in question with an exemplar in his mind, derived

from some previous knowledge. This kind of evidence, like all

probable evidence, admits of every possible degree, from the low-

(a) Note GOB.
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est presumption to the highest moral certainty. It may be so

weak as to be utterly unsafe to act upon ; or so strong as, in

the mind of any reasonable ma,n, to prodxice conviction. The
witness may have been in the constant habit of seeing the person
write, day after day, for years together, on common transac-

tions, and in the course of important business. On the other

hand, it may be found, on inquiry, that he has seen him write

only a few words, many years ago, or perhaps only once ; or, the

specimens which he saw may have been slight and imperfect,

made in a hurry, at distant intervals, or, from some other cause,

not the fair average specimens of his general charapter or style

of writing, but deviating from the general form ; in which cases,

the impression on the mind of the witness would be imperfect,

faint and inaccurate. But, whatever degree of weight his testi-

mony may deserve, which is a question exclusively for a jury, or

the justice sitting in their place, it is an established rule, that if

he has seen the person write, he will be competent to speak to his

liandwriting, though he may have seen him write only once.

An other method of acquiring a knowledge of handwriting is by
means of a written correspondence. If a witness has received

letters on subjects of business, which can be proved to have b'een

written by a particular person, or letters of such a nature as

makes it probable that they were written by the hand from which
they profess to come, he may be admitted to speak to that per-

son's handwriting.

If the identity of the writer of the letters is established, the

witness who received them will frequently be able to give more
satisfactory evidence, than one who has seen that person in the act

of writing ; for the latter may have seen him write but seldom,

and on occasions not calculated to excite attention ; while the

other may have had frequent opportunities of reperusing the let-

ters, and the letters themselves having been written on subjects

of business, will probably have more consistency, and exhibit

a fairer specimen of the general character of handwriting. It is

not necessary that the witness should have been a correspondent
of the writer, to render him competent to speak to handwriting,

if he has seen specimens of his writing upon which he has acted,

and which the writer recognized as his, in the course of business.

In the cases which have been, mentioned, the proof of hand-
writing is founded upon a knowledge of its general character.

The witness is supposed to have formed a standard in his mind,
and with that standard to compare the writing in question. But
a witness is not permitted to compare writings in court, and from
that comparison, give his opinion as evidence upon the question

of the genuineness of the signature in dispute, if the only know-
ledge he has is founded upon such comparison of hands. Wilson

y.KirMand, 5 Hill, 182; People v. Spooner, 1 Denio, 343; Boyle

V. Colman, 13 Barb., 42.

Where a signature is alleged to be a forgery, the defendant

cannot give in evidence other instruments executed by him, to

Wait 11—55
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enable the jury to compare the signatures with the one in

question. Van WycJc v. Mcintosh, 4 Kern., 439; JSoyt v. Stuart,

3 Bosw., 447. And if a witness has testified to the genu-
ineness of a signature, he cannot, on cross-examination, for

the purpose of impeaching him, be shown other signatures, not
evidence, nor in issue in the case, and be asked if they are

genuine, with a view to contradicting him, if he is mistaken as

to the genuineness of such irrelevant papers. li. But questions

which relate to the appearance of a writing may be asked, as

where a witness is asked at the trial whether a promissory note
was, written with the same ink, including the body of the instru-

ment and the signature; or whether there appears to he an
erasure on the note ; or whether the erasure was made before or

after the body of the note was written ; whether either of the

edges of the note were cut edges, or the ordinary foolscap edges

;

and all such questions are proper, because they call for facts

which are apparent, and which the party has a right to prove, if

material. Dubois v. Baker, 40 Barb., 551.'^ The proof of such

facts is not proof of mere matter of opinion. II. But if the

question, whether the erasure was made before or after the body
of tlie note was written, is a matter of opinion, it is a question

upon which a bank cashier is entitled to give an opinion as an
expert. J&. And where notes and receipts of a party are in

evidence for other purposes of the action, and conceded to be

genuine, a witness who is an expert, may state in what respect

the character of such notes and receipts differ from the hand-

writing of an other note, whose genuineness is questioned. 11.

SECTION XVII.

ALTERATION OF WRITTEN INSTRUMENTS.

The law strictly guards the rights of parties, by prohibiting an

unauthorized alteration of written instruments. And, if either

of the parties to such an instrument makes a material alteration

in it after its execution and delivery, such alteration will render

the instrument void, although there are two exceptions to the

rule : one is, if the alteration was made by the consent of the

other party; and the other is, where the alteration itself is an

immaterial one, or is one which consists in merely supplying

words, which the law would intend in the absence of any written

words. Erasures or alterations are sometimes made at or before

the executions of an instrument ; and at other times they are

made afterwards by consent. Where such an altered instrument

is offered in evidence, it is sometimes made a question whether

any explanation must be made by the party offering it, as to

such alteration, before it can be given in evidence. The cases

have not been entirely consistent upon this point.

Ifrhas been held that when a paper is produced by a party, anil it

appears upon its face to have been altei-ed by any alteration', era-

sure, or blemish, the party producing it ought to explain this ap-

pearance, by showing that the alteration, &c.,was made at or before
ya) Note 607.
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the execution of the iustrument, or that it was made afterwards

by consent, or that it was made 'by a stranger, or that the altera-

tion was an immaterial one, or that it was accidentally done, or

that it was procured to be done by the fraud of the opposite

party. In this state, the party who produces an altered instru-

ment, is generally bound to explain the alteration or erasure, if it

is in a material point. Jackson v. Osborn, 2 Wend., 555. And
this is especially the rule when the alteration is suspicious, and
is beneficial to the holder. Tillou v. Clinton & Essex Ins. Co., 7

*Barb., 564 ; Acher v. Ledyard, 8 Barb., 514.

An alteration in the date of a promissory note, made by an agent
of the maker, under a mistaken supposition that he had authority

to do so, will not render the note void, where there is no evidence

of a fraudulent intent. Van Brunt v. Eoff, 35 Barb., 501.

In an action upon a guaranty indorsed upon the back of a
promissory note, it will be suflQcient to prove the signature to

such guaranty, and if the defendant claims that .he is a mere
indorser, and entitled to the rights of such a party, he must prove
by some evidence that there was no guaranty written there at

the time he wrote his name there, for the la^ will not presume
that the guaranty was written above the name without proper
authority. Small v. Sloan, 1 Bosw., 352.

In Mayhee v. Sniffen, 2 E. D. Smith, 1, 10, the rule is laid down
thus, after a careful review of the cases :

" The instrument, with
all the circumstances of its history, its nature, the appearance of

the alteration, the possible or probable motives to the alteration,

or against it, and its effect upon the parties respectively, ought
to be submitted to the jury ; and the court cannot presume, from
the mere fact that an alteration appears on the face of the instru-

ment (whether under seal or otherwise), that it was made after

the signing."

The law does not require that an instrument shall be written

throughout with the same colored ink ; and the fact that two
kinds of ink of different colors was used will not of itself, be
sufficient to authorize a court to exclude the paper from the jury.

Smith v. McQowan, 3 Barb., 404, 406. So if there is an erasure

of one name, and an other is written upon it, that of itself will

not invalidate the instrument, though such circumstances may be

weighed by the jury, upon the question of alterations, &c. II.

Where a paper is required by law to be filed in some office, as

with the county clerk, and the paper is so filed with the clerk, and
is produced by him at the trial, any alteration which may appear

will not require explanation, since the clerk will not be presumed
to have done it, and no presumption could be indulged against

the party because it was not in his possession. Devoy v. Mayor of

New York, 35 Barb., 264. If words are erased, it will be suffi-

cient explanation if it is shown that it was done before the

execution of the instrument. Newell v. Salmons, 22 Barb., 647.

The rules as to alterations of written instruments are the same

whether applied to deeds or to other written instruments. If
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such an instrument is altered or destroyed by a stranger who had
no authority to do so, the rights of tlie parties will not be affected
by his acts. In such cases the existence of the original must be
shown, and the alteration or destruction will authorize proof, as
in the case of a lost paper, if that kind of proof is necessary.
The law in relation to the alteration ^of instruments, either by
consent, or without authority, has already been fully discussed
Vol. I, 901 to 913.

SECTION XVIII.

ACCOUNT BOOKS.

Entries which are made in books of account constitute a very
important branch of the rules of evidence. And the value and
importance of this species of evidence increase in proportion to

the growth of commerce and the business interests of society.

It would be entirely impossible to carry on an extensive business

as a merchant, or as a tradesman, upon the credit system, with-

out the aid of books of account. And in the course of an exten-

sive business, conducted upon any plan, books of account will

be found to be nearly, if not quite, indispensable.

The practice of receiving books of account in evidence has

been long established, both in this state and in the other states

of the union. And they were first admitted as evidence, too, at

a time when the parties could not be witnesses in the action,

either for or against themselves. In this -state, at that time, the

parties were ;iot permitted to add anything to the value of

the bopks as evidence, by swearing to the truth of their contents.

Though, in some of the other states, such an oath was permitted.

Books of account are clearly evidence which is manufactured by

the party, and for his own convenience and interest. They have,

therefore, always been received in evidence with caution, and sub-

ject to several important qualifications.

The wisdom and the justice of proper safeguards for the pro-

tection of the rights of the parties against whom such books are

to be used are too evident to need any vindication. There have

been able judges who were utterly opposed to receiving such books

as evidence in any case, and under any circumstances, even if

the most stringent preliminaries were required as the condition

of such admission. It was urged that such books were made by

interested parties, and that the contents of the books, if received,

constituted a species of evidence which might not only be made

up for the occasion, but might also be introduced as evidence

without oath, which was equivalent to receiving the written

declarations of the party in his own favor. The views of such

judges, however, did not prevail, and books of account were

received in evidence upon the principle that the rejection of such

evidence would work a greater injury to a commercial people

than could result from the reception of the evidence under the

conditions and qualifications which were annexed ; and after such

preliminary proofs as were, in all cases, required, before such books
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could be received. Some of the reasons which have liec u urged
hi favor of receiving such books as evideijce, are such as it is

difficult to answer. In the intercourse of society, some of the
business transactions are such that there are almost constant,
continued: and repeated dealings between its citizens. And in

the course of such dealings it would be nearly inipossible to

reduce all the transactions to writing and to take written admis-
sions of the matter ; and so, too, it would be extremely incon-

venient to call witnesses in every instance, which, if done, would
be leaving important matters to the frail tenure of human mem-
ory. So, too, there are dealings between distant parties, and
those in which there are no direct contracts, but merely such as

arise out of the ordinary course of dealing between them. In
all such cases, as well as in numerous others, books of account
are not merely convenient, but are indispensable aids in proof of
the existence of the transactions themselves.

But, while the law tolerates this kind of evidence for the
advancement of the interests of commerce and the furtherance
of justice, it does not permit such books to be received as evi-

dence, except under specitied restrictions. And, when received,

they are not by any means conclusive proof of the facts recited

in such books.

It is important to bear in mind that the rules in relation to the

admission of books of accouht as evidence were established long
before parties to an action were allowed to be witnesses. And
those rules which were thus established remain entirely un-

changed by the Code, which permits j)arties to be witnesses.

Tomlinson v. Borst, 30 Barb., 42.^ And, notwithstanding the fact

that a party may be a witness in his own favor, and may thus

be able to establish his case by common law proof, yet he is not

obliged to do so, but may introduce his books of account as evi-

dence, as formerly, provided he makes proper preliminary proofs

to authorize their reception. li.

Tlie change in the law which now authorizes parties to be wit-

nesses for themselves, may, in some degree, affect the practice in

relation to the introduction of books of account. Where the

party who offers his account books to prove his claim is also able

to swear to the facts which are the foundation of such claim,

because they occurred within his own personal knowledge, and
at a recent date, he would scarcely be willing to leave his case

standing upon such proof, when he could make the matter clear,

as well as certain, by being sworn as a witness. If the books are

properly proved' in evidence, jurors, or courts cannot disregard

the.m, merely because the party does not choose to offer himself

as a witness. And, besides this, there may be many reasons,

such as the absence of the party from the trial, or his inability to

attend, on account of sickness, or from some other cause, which

prevents his attendance. But, where the preliminary proof's are

quite slender,' or where the character of the books has been suc-

cessfully attacked, if the party is present in court, *or might
(a) Note 608.
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reasonably have been there, and he had knowledge that such
attack would be made, a court or jury would naturally desire

and expect to hear the evidence of the owner of the books in

relation to the truth of the charges contained in them, provided
it appears that he has such personal knowledge which he caa
impart. Where the preliminary proofs are doubtful, or where the

character of the books has been successfully attacked it becoiLes
important to sustain them by such evidence as the party may
possess. In such cases, the question as to the credit of the books
is entirely a matter of fact for the jury, or a court sitting in

their place ; and a clear and satisfactory statement by the party

as a witness would not only establish the credit of the books,

but his evidence would be independent and competent proof of

his claim.

The leading case in this state, in relation to the admissibility

of books of account, as evidence, is Yosbwrgh v. Thayer, 12 Jehus.,

461, decided in the year 1815. In that case it was estabhshecl

that such books could be received as evidence, if the owner of

the book proved the following facts

:

1. That the party had no clerk.

2. That some of the articles charged had lieen delivered.

3. That the books produced are the account books of the

party.

4. He must prove that he keeps fair and honest accounts, and

this proof must be made by those persons who have dealt with

him and have settled from those books.

The rule which requires proof that a party had no clerk, has

not been maintained to the fullest extent ; and it is questionable

whether the rule itself is not considerably shaken. At any rate,

it must appear that there was a person employed by the owner

of the books, who was really a clerk, in the proper sense of that

ternj. A clerk, in the ordinary acceptation of the terfli, when
applied to the business of merchandising, or trade and com-

merce, or as employed by the court, in the- case of Yoslurgh v.

Tliayer, means a person who is employed as an assistant in a

shop or store, for the purpose of selling-^oods and keeping the

books of account of his employer. A person who is employed

as a foreman in a business where several assistants are also

employed, but.who never made any entries in the books of the

party, is not a clerk, within the meaning of this rule, although as

foreman he may have delivered to th§ other party many of the

articles charged against him in such books. SicJcles v. Mather, 20

Wend., 72. The reason why proof was required that the party

kept no clerk, was to prevent a resort to such evidence as books

of account, until it was shown that the party had no common
law proof of the sales. But the case just cited was one in which

the foreman was certainly a competent witness, who could have

proved the delivery of nearly or quite all the articles charged on

the books, and yet the court did not require his production as a

witness, because he was not properly a clerk within the ordinary
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signiflcation of the term. He was, however, a competent witness,
who could have given common law proof of the sales of the pro-
perty claimed to have been sold. That case, shows, therefore,

that the books of a party will not be rejected, merely because be
may happen to be able to prove his case by common law evidence.

So, too, the case of Tomlinson v. Borst, which has been cited, also

shows that books of account are not to be rejected, because the
party is himself a competent witness.. These two cases, there-

fore, establish that the mere existence of common law proof of
the sale of property charged in books of account, does not require

the production of such witnesses to authorize the admission of the
book in evidence; nor does their non-production render the books
inadmissible. And the rule as it now stands, if it is to be
enforced by the courts, merely requires proof that the person
offering the books had no clerk, as that term has been already
defined.

The original rule required that proof must be given that the

party had no clerk, and that qxialifi'cation has not been expressly
overruled, and therefore it is best to observe it in practice, not-

withstanding it is evident that the reason of the rule has been
disregarded, by allowing such books as evidence, without calling

a party, or his foreman or agent, if he is not strictly a clerk.

Must be matter of book account.^ ISTotwithstanding books of
account are admitted as evidence, they are not competent evi-

dence upon every subject for which a party might desire to use
them,

A most important rule, in relation to such books, is, that the

charges contained in them must relate to such things a's are a

matter of book account, or they are not competent evidence. To
aid trade and commerce, was the object in view when such books
were allowed to be used as evidence. And this objept ought,

therefore, to be kept constantly in view, whenever a question

arises as to the admissibility of books of account, for the purpose
of proving the- indebtedness of a party charged. The sale of

^oods, wares and merchandise may be proved by such books
;

but they are not competent evidence for the purpose of proving
a loan of money. Low v. Payne, 4 Oomst., 247 ; Case v. Potter, 8

Johns., 211 ; Vosburgh v. Thayer, 12 Johns., 461 ; nor for the

purpose of proving the payment of money. Irvine v. Worten-
tlyke, 2 E. D. Smith, 374, 376.

There are, also, numerous other cases, in which one party may
have a legal claim against an other, but the existence of which
cannot be established by means of books of account as evidence.

And, therefore, such books are not competent evidence to prove

the existence of a party's claim in such instances as the follow-

ing: Entries in books of account are not legal evidence to estab-

lish a claim made by one town against an other for keeping a

pauper, when the claim is founded on the mere fact that the lat-

ter town is legally chargeable with the maintenance of such pau-

per, and no contract is proved between such towns. A cause of
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action arising otit of a tort, is not a matter of book account. A
claim arising upon a bond, a bill of exchange, or a promissory

note, or an indebtedness arising upon a special contract, is not a

matter of book account. Nov can a party establish a bailment,

or an agency in that manner. And so of a special agreement to

pay interest, or in relation to a mistake made in a previous set-

tlement, special damages arising on account of the breach of a

special contract, are not a matter of account. And so of a claim

against, a person who is liable as a guarantor for the liabilities of

a third person who was primarily liablje ; or for a claim for rent,

for the use and occupation of real estate.

The foregoing instances are sufficient to show the nature of the

claims which are not properly matters of book account.

Where a person deposits money in a bank, and the proper ofB-

cers of such bank make entries of that fact in the bank books,

and also in the pass book of such depositor, such eirtries will be

evidence in favor of the depositor, as against the bank. Jermain
V. Denniston, 2 Seld., 276." And if such depositor makes or

indorses a note, payable at such bank, while the deposit remains

there, and the bank officers make entries in the bank books which

show such note paid, such entries will be competent evidence of

payment, in favor of the depositor, in any suit which may he"

subsequently brought upon such note, by any person who has

purchased the same after it became due. Ih. In the absence of

any proof to the contrary, or of suspicion as to the time of

making the entries, they will be presumed to have been made at

the time they bear date. II).

The books of account of a bank, however, are not evidence of

themselves, as against its depositors or customers, as to the facts

contained in such books, if there is no evidence given by the

bank to show the truth of the entries made. White v. Ambler, 4

Seld., 170.

Not evidence of a single clmrge.'] Books of account are not com-

petent evidence in any case where there is but one single claini

or charge. The object of allowing books as Evidence was to

,meet the case of furnishing evidence of numerous transactions.

So, again, the rule which requires proof of the delivery of some

of the items charged could not be complied with except by prov-

ing the single item claimed. The rule is the same although there

may have been several articles sold, if there was but one singlS

transaction by way of sale. If that is the only dealing between

the parties, books of account are not competent evidence to prove

such sale. Corning v. Ashley, 4 Denio, 354.

Must prove some of the items charged^ The courts have inflexi-

bly required an observance of this rule, by requiring proof that

there was a delivery of some of the goods claimed to have been

sold and delivered, or of the rendition of some of the services

charged. It is not sufficient to prove that some goods have been

sold and delivered, or that some services have been rendered.

The law requires proof that some of the items charged have

(a) Note 609.
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been delivered, or that some of the services charged have been
rendered.

Where the plaintiff, a physician, claimed to recover for pro-

fessional services rendered "in April, 1851, and coutiuuing to

1853," and the only proof of his services was, that he attended
the defendant's family, as a physician once in the year 1849 ; it

was held that the proof was insufticient to prove any item in tlie

account sued npon.^ Morrill v. Whitehead, 4 E. D. Smith, 239.

So, in an action to recover upon an account for goods sold and
delivered, there must be proof of a delivery of some of the

items charged in the account. Conldin v. 8tamler, 8 Abb., 395

;

8. C, 2 Hilt., 422.

This rule, ho\^ever, does not require a party to prove the larg-

est possible number of items of his account; and where a
mechanic sued to recover for services rendered, and for goods sold

and delivered, it was held that proof of two of the items charged
was sufficient to render the books compe^tent as evidence. Linnell

V. Sutherland, 11 Wend., 568. It is always prudent to prove such
a number of items as shows that there is a regular course of deal-

ing between the parties, if such evidence is conveniently attain-

able. And, the greater the number of items proved, the more
satisfactory will the evidence be that the account books are cor-

rect.

In i)roving the fairness of the books, by those wjho have dealt

with their owner, it must appear that the- settlement related

to accounts' which were kept during the period embraced in

the account between the litigating parties, or, at all events, to

such accounts as existed before the commencement of the action

in which the books are offered. Foster v. Coleman, 1 E. D. Snjith,

85. But it is not necessary that the settlement should have been
made before the commencement of such action ; it will be suffi-

cient if the settlement was made at any time before the trial. 11.

Manner of keeping boohs.] The laW does not require that books
of account should be liept in strict accordance with the most
approved systems of bookkeeping. Public convenience, and the

attainment of justice, are the great objects desired. Still, there

are some rules which ought to be observed for the purpose of

securing those very objects. The entries of charges ought to be
made in those books of the party which are employed by him for

the purpose of entering his daily and usual accounts with such

persons as deal with him. And they ought to be made in con-

formity to the prevalent manner of keeping his books.

In some of the other states of the Union, it has been held,

that if the accounts stand insulated, as on the front leaf of the

book,. and not falling into regular order with other charges, or if

they are kept on separate sheets of paper when the party has

books of account, they will be rejected.

In this state there are no reported cases upon such questions.

Of course all entries must be made into those books which the

party keeps as his account books, or they will not be evidence.

Wait 11-56 («) ^^^ ^Z"-
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But, in the very nature of things, there must be very many
informal books which are kept with the strictest integrity, and
yet with all the skill which the owner of the books possesses.

Books of account ought rarely, if ever, to be rejected merely on

account of defects of form, if they com})ly with the substantial

requirements of the law. The principal point for consideration

is, whether the party made the entries with honest intentions, and
according to the facts as they actually transpired. And, though
books informally kept, are not to be commended as examples for

imitation, yet, it will be found, that dishonest charges may be
discovered in books which are kept with admirable skill, neatness

and method.
The truth is, books may be worthy of the most implicit con-

fidence, although very informally kept. And, on the other hand,

there may be the grossest frauds, and the most unjust claims,

found in books which are kept in strict conformity to the rules

which the law prescribes. It is always proper to understand the

requirements of the law in relation to books of account, and to

apply those legal rules in such a manner as to advance the

interests of justice, as well as those of trade and commerce.
The presumption of law is in favor of honesty and fair dealing,

and, therefore, there is a fair presumption that books are honestly

kept, if there is nothing in their appearance or in the evidence

in the case which destroys that presumption. But, if they are

not kept in conformity with the rules which the law prescribes,

or if it is shown that they are false and fraudulent, they will not

be regarded as of any value as evidence.

The rules of exclusion are quite limited in number, if the pre-

requisites are proved, which entitle books to be read in evidence.

And many of the rules laid down, together with the cases cited,

relate to the credit which ought to be given to this kind of evi-

dence, rather than to its admissibility as evidence for the con-

sideration of a court or jury.

Common to all classes of Inisiness.'] As the principle which admits

books of account is the convenience of society, so the rule will

extend to all persons who fall within the reasons for establishing

the principle. And, therefore, books of account are competent

evidence in favor of all persons whose business requires the

keeping of books. Indeed it would be difl&cult to determine

many cases against the employment of such books, upon the

principle that the person keeping them was not entitled to use

such books in the way of keeping an account of his business

transactions, provided he is engaged in any of the usual avoca-

tions of life, in the way of trade or commerce. Such books are

common to the merchant, the manufacturer, the mechanic, the

professional man, the farmer, the day-laborer, and to numerous
other classes of citizens. Foster v. Coleman, 1 E. D. Smith, 85,

89 ; Sickles v. Mather, 20 Wend., 72, 75. The principal charges

contained in such books usually relate to the sales of property,

or to the rendition of services. When the charges relate to tho
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sale of property, it must be upon a sale of personal property, for

a charge founded upon a sale of real estate would not be a mat-
ter of book account. The right to make the charges may arise

upon an express contract between the parties, or, in some cases,

it may arise by implication of law. Tf a person purchases arti-

cles upon credit, and requests that they shall be charged to his

account; or, if he obtains them in person, or by his agent, with-
out paying for them, he authorizes the vendor to charge them in

account.

So, too, if a person improperly turns away his wife or children,

iand refuses to provide them with necessaries, such articles may
be supplied to them, and the amount recovered upon an implied
assumpsit to pay for them. But before a recovery can be had,
there must be clear proof of a liability of the husband or parent
to supply such articles, that he has wrongfully neglected to do
so, and that the party claiming payment has furnished the arti-

cles, which must be such as are necessary or proper to the condi-
tion of the parties supplied. The general rule is, that the right

to charge must exist at the time of the delivery of the property

;

and the right must be certain and absolute, and not an uncertain
right, dependent upon some contingency for its validity. A con-
tingent or conditional claim may be valid, if it subsequently
becomes an absolute one; but that fact does not render it a
proper item of charge, as a matter of book account. Charges
are frequently and commonly made for services rendered. And
the services rendered by an attorney or counselor-at-law, or of a
physician or surgeon, are proper items of book account. So of
services rendered by the infant son of the plaintiff, or by his

apprentice or hired servant. So of charges by a postmaster for

postage due, or by a justice of the peace for his fees. So of
charges for work done by the month, at a fixed price, and payable
at a future day ; or for services rendered in making betterments
on the defendant's land, if done at his request; or for repairs

done to a vessel; or for the use of horses and carriages furnished

by the plaintiff to the defendant, at his request. Some of the

items above specified carry the rule as to the nature of the claims

which may be made a subject of book account to its extreme
extent, and perhaps extend it beyond the rule adopted in this

state.

Several instances in which claims are not regarded aS proper sub-

jects of book account, have already been noticed. Ante, 439,440.

The true distinction between items properly chargeable as a

matter of account, and those which are not so, is, to ascertain

whether the demand is one which arises in the usual course of

trade or commerce, or whether it is a special and independent

transaction, not in the ordinary course of trade or commercial

dealings. It ought to be such as shows a course of dealing as

distinguished from separate and single transactions ; for, one ot

the reasons assigned for allowing books as evidence at all is,

that the course of dealing on credit shows the confidence of the
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debtor in his creditor by permitting him to make charges. Work,
labor or services ought, as a general rule, to be executed before

they are chargeable as items of account.

Entries, ly wliom made.'] The entries ought to be made l)y the

party himself; but it is not indispensable that it should be done

by the hand of the party owning the books. He may employ an

agent to do his writing, if he cannot write. And, in such a case,

the entries will be made by himself as legally as though he had
made them with his own hand. Books containing entries made
in this manner will not be rejected in this state, merely because

there is attainable common law proof of the charges, ante, 438

;

unless the person making such entries is strictly a clerk, in which

case it would be advisable to call him as a witness.

No clerh.'] One of the prerequisites to be established, before

books can be received as evidence, is, ^hat the party keeps no

clerk. This fact miay be proved by the party himself ; or, it may
be substantiated by any one who knows that fact. Any member
of the family, oaany near neighbor or intimate acquaintance, or,

in short, any person who is- familiar with the mode in which the

party transacts his business in its daily movements, may show
that no clerk is employed about it. A mere forenian, who deli-

vers goods, is not a clerk, within the meaning of this rule. SicMeS

V. Mather, 20 Wend., 72. And the rule is the same, even though

such foreman makes an entry upon a slate, of the sales which he

makes, and the owner of the books subsequently transcribes them

into his day books. lb.

Number of witnesses to prove dealings.'] It is quite usual to prove

the fairness of the books and the manner of dealing, by calling

two or three or more witnesses who have dealt with the owner
and settled from the books in question. But, in legal strictness,

it is not necesssary to call so many persons. A single witness

who has dealt with the party, and has settled from the books,

will be suf3ficient proof to render the books competent, and, there-

fore,
' admissible in evidence. Beattie v. Qua, 15 Barb., 132; Mor-

rill V. Wliitehead, 4 E. D. Smith, 239, 241.
But the credit of a book is dependent upon its charncter, and the

greater the number of persons who have found its entries accu-

rate and just, the more reliable will such book be as evidence.

It is not necessary, nor is it proper or usual, to call a large unm-
Der of witnesses, but merely to prove by a reasonable number, say

two or three, that the books are of fair character, If the charac-

ter of the books is attacked, then a greater num'ber may be called

for the purpose of sustaining it, upon the same principle that the

character of a witness is sustained.
Credit for jury.] When a party offers to introduce his books

of account as evidence, and he has proved those preliminaries

which the law requires, the books will be competent evidence, if

the items of the charges are matters of book account. And if due

proof is given, so that the books are admissible, and they are

received in evidence by the court, such evidence cannot legally
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be disregarded by a court or jury, any more than a court or jury
can properly disregard the evidence of a witness who is not in any
manner impeached. But there are cases in which such books bear

suspicions marks upon their face, as where material alterations

appear in them, and no explanation is given in relation to it ; or

where the manner of keeping the account of a particular person

differs from that of the general manner of keeping the book ; in

these and similar cases the credit due to the book is for the jury or

a justice sitting in their place. So, too, if the books are fair on
their face and the preliminary proofs are entirely sufficient, yet if

the character of the book is attacked by showing that some of

the entries are false or unfounded; or that false accounts are

charged in the books against other persons, who prove the falsity

of such charges, the credit of the books is a question of fact which
is to be settled in the same manner as the credit of a witness is

determined, for the books, are in one sense, a witness.

Credit, how impeached-l i^ny evidence is proper if it legally

shows that the accounts are false and fraudulent. And if that

fact is established, the books will be entirely disregarded. So,

too, if it is clearly shown that any of the charges are false, and
that they were intentionally entered in the books for the purpost;

of injustice, the jury may disregard the whole book, if they see

proper to do so, on the principle that a book which is deliberately

and intentionally false in some, things is equally false as to all

the other items. This need not necessarily be the result, for the

jury may, on the entire evidence in the case, allow some of the

items and disregard others, if justice and truth will thereby be
promoted.

Again, it is competent to show that mistakes exist in the

accounts, as charged in the books. And this evidence will go to

the credit of the books, as to its reliability for accuracy, although
the fairness of the owner, or the motive in making the erroneous

charges are not questioned. A witness who makes numerous
mistakes in his statements may cause doubts as to his accuracy

although his integrity is unquestioned ; and the same rule applies

to books of account.

There is a distinction between attacking the credit of books,

by showing that they are false and fraudulent, or that numerous
mistakes exist in them, and an attack on the general moral char-

acter of the owner of the books, for the purpose of inferring that

the books are false, if the moral character of the owner is

impeached.

Evidence to prove the books false and fraudulent, or erroneous,

is admissible. But evidence to prove that the general moral

character of the owner of the books is bad, is not admissible,

when the object of offering the evidence is to draw the inference,

that the books are incompetent, or that they are unworthy of

credit, because the moral character of the owner is bad.. Tomliii-

son V. Borst, 30 Barb., 42, 46; and see Larue y. Bmvland, 7 Barb.,

107, 110. Where the question of credibility has been fiiirly sub-
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raitted to a jury, upon competent evidence upon botli sides, the

decision of the jury as to the credit of the books is final. Morrill

V. Wliitehmd, 4 E. D. Smith, 239.

Existence of common law proof does not invalidate.] In some of

the other states it has been held that books of account are not

evidence as to such items as may be proved by attainable com
mon law evidence.

And these decisions proceed upon the principle that books of

account are not a necessary means of proof where there is com-
mon law proof, which may be introduced. Those decisions are

in accordance with the principles of the common law. But that

rnle is not adopted in this state ; and, notwithstanding the fact

that the party has a foreman who has delivered the very goods
in question. SicMes v. Mather, 20 Wend., 72; or even in the case

of a delivery of the goods by the party himself, who is now a

competent witness in this state, yet he need not call his foreman,

nor be sworn himself, for his books are competent evidence, not-

withstanding his means of common law proof. Tomlinson v. Borst,

30 Barb., 42, 46; and see ante, 438, 439, 444.

Where the party has employed a clerk, who is absent and out

of the reach of a subpoena, for the purpose of procuring Ms
attendance as a witness, the cases disagree as to the necessity of

procuring his evidence upon a commission. The absence of the

clerk from the jurisdiction of the court is held by some of

the cases to be sufficient to dispense with calling him as a wit-

ness, while other cases deny this rule. If those cases which
require the evidence of the witness proceed on the ground that

his evidence is common law proof, and that it must for that

reason be adduced, it is opposed to the principle adopted in

this state, as we have just seen. Of course the death or the

insanity of the clerk would dispense with the rule requiring his

production as a witness, even in those states in which the strictest

rule is adopted.
Evidence of value.] Account books are not merely evidence of

the sale and delivery of goods, but they are also competent evi-

dence of the value of the articles charged, or of the personal oi

professional services which may have been rendered. Ducoign v.

Sclireppel, 1 Yeates, 347. But such evidence is not conclusive,

and the other party is at liberty to show the actual or true value.

Ill the absence of other proof, the prices charged in the books

will be prima fade evidence of value, subject to such modifica-

tions in that respect as the entire evidence in the case may
warrant.

A plaintiff who properly proves his books in evidence, and

shows their fairness by those who have dealt and settled with

him from them, need not go further and show that the prices

charged are usual and reasonable. Bailey v. Barnelly, 23 Geo., 582.

Entries when made.] Books of account are designed for th6

registration of transactions as they occur, and not as entries of

past events. One of the most essential and valuable qualities
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of such books, and one of its superiorities over that of the mere
memory of individuals is, that such entries will be accurate, be-

cause they cannot forget and that they will not be liable to change
by the lapse of time. For these reasons all entries of sales or

transactions ought to be made daily and immediately on their

occurrence and completion.

The law does not fix any precise instant at which this shall be
done, and yet it requires that there shall not be any long delays
in the matter, since such delays would let in those very mischiefs

which a prompt entry would prevent. For, in the first place,

there might be errors by reason of inaccuracy in recollection, and
in the next place it would afford opportunities for changing the
character of the entries made, by substituting one materially
different from the original.

The fact that the entries were not made at the time when they
ought to have been, does not destroy the competency of the evi-

dence, but it goes to the credit of the book.
There are instances in which the greatest care does not pre-

vent the occurrence of mistakes by the omission to charge articles

which have been sold and delivered. Such errors may be recti-

fied, by making a proper charge, which will not invalidate the

book.

So, too, there may be errors in the entries, and these may be
properly corrected ; but in such a case, the error ought to be shown
by evidence, and the correction ought in the same manner to be

explained. Alterations and erasures do not destroy the character

of the book, if they are properly explained by the evidence in

ihe case ; and any objection will go to the credit rather than
to the competency of the book. But, if such alterations or era-

sures are gross and suspicious, and no explanations are given,

the credit, if not the competency of the book, will be destroyed.

Ordinary look in daily use.'] All entries ought to be made in

those books which are kept for ordinary and daily use, in keeping
the general accounts of the party. It is by keeping books in that

manner, that they derive much of the credit which they obtain.

If the general accounts of a party are charged in one book or set

of books, while the entries against some individual are made in

a separate and distinct book and by itself alone, this fact, of

itself, is a suspicious circumstance, requiring explanation. But,

more than this, such entries are not competent evidence, .because

it is in direct violation of that rule which requires all charges to

be entered in those books which the party uses for the purpose
of keeping his general accounts with his customers. Ante, 438.

Accounts entered upon slips of paper or upon separate sheets,

distinct from the usual books of account, cannot be received as

books of account. It is not necessary that such books should be

bound in a substantial manner, nor need they be bound at all.

Many individuals, whose dealings are limited, make an account

book by folding or stitching together several sheets of paper,

instead of procuring a more expensive book. And, if they keep
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their general accounts in snch a book, that will be suflScient to

render the book competent, so far as its form is concerned. But
it must, of course, be proved in evidence, in the same maimer as

ordinary books of account are established.

Original entries.'] Books of account derive much of their credit

from the fact that they are original entries of events as they trans-

pired. It is not necessary, however, that the first entries should

l)e made in the books themselves. For, nothing is more common
than to naake mere temporary entries upon a slate, or upon sheets

of paper with a pencil, or in an ordinary blotter with a pen and
ink, and then to transcribe at night, into the ordinary books, such

charges as may have thus been entered during the day. This

practice is both convenient and legal. SicMes v. Mather, 20

Wend., 72. Such memoranda are mere temporary entries,

and the transcribed entries are original entries within the mean-
ing of the rule.

Books are usually kept by writing with a pen and ink. But
they will be valid, although kept in pencil mark, if they are legi-

ble, and if that is the usual mode of keeping the general accounts.

Hill V. Scott, 12 Penn. State E., 168. If a book contains entries

which are original, and others not original, it will be valid evi-

dence as to the original entries, even if not so as to the others.

Wollenweber v. Ketterlinus, 17 Penn. State E., 389.

Ledger and dayiooJc.'] In an extensive business, a ledger is

always a part of a set of books of account. But in a limited

business there are many persons whose entire accounts are kept

exclusively in the daybook, without the addition of a ledger.

And in keeping their daybook such persons frequently keep it

in the manner of ledger entries. The name of a person is entered

and the items of his account are entered under that name con-

tinuously without the intervention of any other name or account.

In other words, each item is charged as it occurs, by entering

the article with the date of the occurrence or entry into the hook.

The names of each of the persons charged in the book are thus

entered separately, and the accounts of each person kept separately.

Such a method has its advantages in a small business, since the

account of each person is readily examined and the items ascer-

tained, without any liability to overlook any of the entries made.

While, on the other hand, if the accounts of all persons are en-

tered in order of time, and indiscriminately as to persons, it would

be laborious as well as difficult to ascertain the state of each per^-

son's accounts if no ledger were kept.

But this system of entering e^ch account separately is objec-

tionable in one point of view. It offers facilities for false entries,

and for the perpetration of gross frauds. There may be interpo-

lations, or, indeed, there may be an entire new account written

up, without any certain success in detecting it. Books kept in

this manner are competent evidence ; and when otherwise pro-

perly proved, must be admitted in evidence. There is less objec-

tion now to this mode of keeping books than formerly, since, as
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the law now stands, the party making the book may be com-
pelled to be a witness, and his examination will scarcely fail to

elicit the truth as to the manner of keeping the accounts.
Entire set of boolcs must ie introduced.'\ Where there is but a

single book of accounts, it will, of course, be complete in itself,

either as to charges or credits. But frequently, and perhaps
generally, the accounts of parties are contained in several books,
each of which may be separate, or each of which may constitute

part of a set of books.

If a party gives in evidence entries contained in one of a set

of books, he is bound to produce the entire set, or no part of the
entries will be evidence, provided the entries offered refer to

the other books, or provided such other books contain entries

which relate to the entries offered, or if they contain entries

affecting the state of the accounts between the parties. Pendleton

V. Weed, 3 E. P. Smith, 72.

Charges in gross.'] Books of account are intended to keep a
correct statement of the items of an account, with the date,

quantity, price, or value of each item. And for that reason, it is

a general rule, that entries are improper when made in gross or

by the lump. . A charge by a mechanic for " 190 days' work

"

was held inadmissible. Lynches Adm^r ads. Petrie, 1 ISTott ,&
McOord, 130. So a charge by a physician, of thirteen dollars, for

medicines and attendance in curing the whooping cough, was
rejected. Hughes y., Hampton, 2 Const.. Eept, 745-

This rule, however, is not to be carried to extremes, for there

may be instances in which it is proper to group together two or

more items. A physician may properly include in one charge
the items of medicine furnished as well as the compensation for

his visit, on any single occasion. But a merchant's bill must be
made out differently. He cannot charge for a bill of goods sold

in gross, but must give the date^ articles, quantity, value, or

other specification requisite to an accurate account.

Mechanics and laborers have sometimes charged several days'

labor in one item, as for instance, a week's work at a specified

price per day, and then carried out the entire sum as an item.

Such charges will be less frequently objected to now, because the

party will generally be able to prove the entire items, by being
sworn as a witness.

Witness testifying from looTis.] Where a clerk is employed to

make entries in books as a. part of his business, his entries may,
under some circumstances, become evidence, even when he can-

not recollect the transaction so entered. *

A witness testified that certain entries and memoranda were
made by him^ that it was his uniform practice to make such

entries at the time of their occurrence, and to make them accu-

rately as to the facts ; that he had no doubt as to the accuracy

of the entries in question; and that independent of the entries,

he had no recollection of the matters mentioned, nor could he

recollect them as a matter of memory, even after refreshing his

Wait II—5 V
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recollection by an examination of the entries ; and it was held

that the entries were admissible evidence. Bank of Monroe v.

Culver, 2 Hill, 531.

But such entries cannot be made evidence, on the ground that

the witness is absent from the state, or is beyond the jurisdiction

of the court, though the rule is otherwise, if such witness is dead.

Breivster v. Doane, 2 Hill, 537.

Copy of hoolis not competent evidence.] That books must be kept

by making original entries, has been already seen. Ante, 448.

And when entries are thus' made, the original books must them-

selves be introduced in evidence. Copies of books of account

are not admissible in evidence, if objected to on that ground.

McCormick v. Mulvihill, 1 Hilt., 131. And where books were
proved by the production of a transcript of them, which was
objected to by the other side, the judgment was reversed. Ih. It

is of no consequence whether the transcript is accurate or not,

nor will it avail any thing to prove the accuracy of such- tran-

script, for in no case is it legal evidence, if duly objected to. 16.

But, if such evidence is offered, and it is admitted in the- court

below without objection, it will not be any ground of objection

on appeal, that a copy was used instead of the original books.

Peck V. Richmond, 2 B. D. Smith, 381. And when entries in

books of account are read in evidence without objection, such

evidence is competent to be submitted to a jury, or to the justice

sitting in their place. Brake v. Kiniball, 5 Sandf., 237.

Books introduced cannot ie withdrawn.'] Each party is at liberty

to prove his books in evidence, or not, as he may choose, under
ordinary circumstances. But, if he elects to iutroduce them as

evidence, when they are once admitted, the evidence becomes the

property of both parties, and the books cannot be withdrawn,
nor the evidence rejected, without the consent of the opposite

party. Clinton v. Rowland, 24 Barb., 634 ; and see Tiila/rd v

Staats, 3 Hill, 144.

Must he received generally.] Books of account, like declarations

generally, must be taken together. There would be no justice

in permitting a party to introduce his books to prove facts which
would aid his side of the cause, and at the same time rejecting

such items of the account as would make against him, and in

favor of the opposite party. And, therefore, such books cannot

be received in evidence when offered conditionally, by offering

them to prove certain specified matters, and asking, at the same
time, that the opposite side should be prohibited from using the

books for the purpose of proving other matters which are equally

competent. Winants v. Sherman, 3 Hill, 74. They must be

received altogether, for what they are worth, or not at all. Ih.

Whole contents evidence.] The party who introduces his books
in evidence, does it subject to the principle that the whole con-

tents of the book are thereby introduced as evidence, so far as

they relate to the state of accounts between himself and the

opposite party. Books thus introduced may show matters which
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charge the opposite side, but if there are credits on the book in

favor of the latter such credits must be allowed also. So again,
the rule is, that if a party makes the books of his adversary evi-

dence in his favor to prove, his credits, he is bound to talte the
whole account together, and to admit the whole of the debit side

of the account ; and the rule is the same, whether the books are
produced by the plaintiff or the defendant. Biglow v. Sanders, 32
Barb., 147, 148 ; Low \rPmjne, 4 Oomst., 247."

May waive iooTcs and resort to common law proofs.] The law is

clearly settled, that a party may omit to prove his books, and
that he may substantiate his claims by the common law evidence
of witnesses. But, if the opposite side should call for the produc-
tion of the books, and offer to introduce them as evidence, the
non-production would be regarded as a circumstance showing that
the books contained evidence in favor of the party so calling for

their production. But the call for such books, or a notice to pro-
duce them, ought to be a reasonable one, and at a time when
compliance would be a reasonable requirement ; and, in any case,

the non-production of the books will not be ground of allowing
any sum to the party calling for such books.
There are cases, however, in which a refusal to produce such

books, will justify a court or jury in the indulgence of every rea-

sonable presumption against the claims of such party. In one
case, the plaintiff owned one-half, and the defendant one-eighth,

of a steamer which was subsequently destroyed by fire. At the
time of the loss, there was an insurance in favor of both parties,

to the amount of |3,700. The claim was settled with the insur-

ance company for $3,300 ; of which sum the defendant was to

receive $750, for his share. He received the entire amount,
and was to account to the plaintiff for the balance. After the

vessel was burnt, the .plaintiff sold his share of the hulk to

the defendant for $550 ; and, to recover this sum and the balance
of the insurance, he brought an action. It appeared that this

steamer was used for towing vessels, and that the defendant
acted as general agent of her, receiving all the moneys earned,

and pajdng all the current expenses. It was clear that the

receipts far exceeded the expenses. The plaintiff acted as cap-

tain, and he sometimes certified as to the correctness of bills

rendered against the boat, and in some cases gave orders for their

payment. Such items constituted the current expenses ; and the

defendant claimed to be allowed for several such items, allowed
to him by way of set-off or counterclaim. But the defendant
did not produce the books containing the entire account, nor show
the transactions of the boat or her earnings. The referee, who
tried the cause, rejected several items thus claimed by the defend-

ant ; and, on appeal, the court said

:

" Under such circumstances the referee was justified in disre-

garding all such items, as it is reasonable to infer, from the con-

cealment of the books containing the entire account, that they

bad been paid out of the receipts of the boat which came to the
(a) Note 611.



452, PAROL EVIDENCE.

hands of the defendant as general agent for the owners." Schench

V. Wilson, 2 Hilt., 92, 93.

License hj person rendering service, &c.] There are many in-

stances in which it is necessary to procure a license before a

person can legally carry on a business, or before he can practice

in a profession.

But it is not necessary to produce a license, in the first instance,

because the law will presume, as between party and party, that

a regular license has been procured, since it would be illegal to

omit to procure it before doing such business. MaPherson v.

Oheadell, 24 Wend., 15 ; 8mith v. Joyce, 12 Barb., 21.
' An attorney may recover for his services without proving that

he has taken out a license, because the law will presume that he

has complied with the law in that respect. Pearce v. Whale, 5

Barn. & Oress., 38 ; and see Sissons v. Dixon, Id., 758 ; and see

Yol. I, 928 to 930.

SECTION XIX.

PAROL EVIDENCE TO CONTRADICT WRITTEN INSTRUMENT, &C.

When the opinion of a court is desired in relation to the legal

construction of a written instrument, nothing more is necessary

than to lay that instrument before the court. In such a case the

instrument is to be construed by itself alone, and no question

arises as to the admissibility of extrinsic evidence for the pur-

pose of contradicting, varying or superseding the instrument.

Where an agreement is reduced to writing, its construction is

always a matter of law for the court. Chapin v. Potter, 1 Hilt.,

366. And the rule is the same, even when the instrument has

been lost, and parol evidence has been given of its contents.

Berwich v. Horsfall, 4 J. Scott, IST. S., 450.

But in a justice's court a jury is permitted, as a general rule,

to decide questions of law,as well as those of fact, upon matters
relating to the merits, and not as to the admissibility of evidence.

In construing a written instrument the court will understand the

words used in their plain, ordinary and proper sense, unless they
have generally, in respect to the subject matter, acquired a peculiar

sense, distinct from the popular sense of the words; or unless

the context evidently points out that they must, in the particu-

lar instance, and in order to effectuate the intention of the parties,

be understood in some other special and peculiar sense.

An other established rule is that words of common import may
be construed out of their ordinary and primary sense, and may
have a secondary sense assigned to them, if such appear clearly

from the context to have been the intention of the parties.

Words of legal import also, though prima facie to be taken as

used in their technical sense, and according to their strict accepta-
tion, may have a different sense assigned to them, if the instru-

ment contains a plain demonstration, that the parties used them
in a different sense.
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What amounts to that plain demonstration must, in each case,

depend on the language used, and the circumstances under which
it is used ; and this is not a question to be determined by reference

to reported cases, but by a careful consideration of the language
and circumstances in the particular case under discussion.

Courts also endeavor, as far as possible, to give effect to the
intention of the parties to written instruments. But it is a well

settled rule that the intention of the party is to be ascertained

from the meaning of the words in the instrument, and from these

words alone, with the aid of such extrinsic evidence as the law
permits to be used in order to enable a court to discover the

meaning of the terms of the instrument, and to apply them to

the particular facts of the case.

General rule.'] It is at general and inflexible rule, that whenever
written instruments are appointed, either by the requirements of

law, or by the compact of the parties, to be repositories and
memorials of truth, any other evidence is excluded from being
used, either as a substitute for such instruments, or to contradict

or alter them. This is a matter both of principle and of policy

;

of principle, because such instruments are, in their own nature
and origin, entitled to a much higher degree of credit than parol

evidence ; ofpolicy, because it would be attended with great mis-

chief if those instruments upon which which men's rights de-

pended were liable to be impeached by loose collateral evidence.

It may be stated as a general rule, that oral evidence shall in

no case be received as equivalent to, or as a substitute for, a writ-

ten instrument, where the latter is required by law, or to give

effect to a written instrument, which is defective in any particular,

which by law is essential to its validity ; or to contradict, alter,

or vary a written instrument, either appointed by law or by the

compact of private parties, to be the appropriate memorial of

the particular facts which it recites; for, by doing so, oral testi-

mony would be admitted in usurpation of a species of evidence

decidedly superior in degree.

But parol evidence is sometimes admissible to defeat a written

instrument, on the ground of fraud, mistake, &c., or to apply it

to its proper subject matter, or to explain the meaning of foreign,

local, or technical, or family terms, or to relut presumptions aris-

ing intrinsically.'' In these cases, the parol evidence does not

usurp the place or arrogate the authority of written evidence,

but either shows that the instrument ought not to be allowed to

operate at all, or is essential to give to the instrument its legal

effect.

The extent to which this principle operates, and the rules

deducible from it, will be exhibited in the clearest point of view,

by reference to the different purposes for which parol testimony

can be offered in relation to written instruments. Parol evidence,

in general, may be offered for three purposes, in relation to writ-

ten evidence: First, in opposition to written evidence, where it is

offered with a view to supersede the use of written evidence, and
(a) XOTB 612.
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to supply its place, or to contradict it, or to vary its eff'ect, or

wholly to subvert such evidence, by showing that it has no legal

existence or no legal operation in the particular case; or,

secondly, it is offered in aid of written evidence, in order either

to estallish a particular document, or to apply it to its proper

subject matter, or to explain it, or to rebut some presumption

which affects it, or as secondary evidence, where the original is

unattainable; or, thirdly, it is used as original and independent

evidence to prove a particular fact, without regard to written

evidence of the fact, not being excluded by any rule of law.

In the first place, parol evidence is never admissible to super-

sede the use of written evidence, where written proof Is required

by the law. Where the law, for reasons of policy, requires writ-

ten evidence, to admit oral testimony in its place would be to

subvert the rule itself. The same observation applies where the

law prescribes a certain form of written evidence ; to allow a

defect in the instrument to be supplied by oral evidence, would

be, pro tanto, to dispense with the law. Hence, in general, where

the law requires a formal written instrument, if .the document
offered in evidence be defective, so that it cannot operate without

collateral aid, the defect cannot be supplied by oral testimony.

In those cases in which the statute of frauds requires a written

agreement, and in all other cases in which the law requires
,

an-agreement or instrument in writing, it will be sufficient, if the

agreement is contained in several different writings, which, by
internal reference, can be connected together so as to make one

entire instrument, such as is required by the law. But they can-

not be connected by mere oral testimony, nor can any defect in

the writing be supplied by oral evidence.

The same principle applies in all cases in which • parties have,

by mutual agreemeut, reduced the terms and conditions of the

contract to writing, which is to be the evidence of their agree-

ment, their admissions, and their intentions.

To admit oral evidence as a substitute for instruments, to which,

by reason of their superior authority and permanent qualities, an

exclusive authority is given by the parties, would be to substitute

the inferior for the superior degree of evidence ; conjectui'e for fact,

and presumption for the highest degree of legal authority ; loose

recollection and uncertainty of memory for the most sure and

faithful memorials which human ingenuity can devise or the law

adopt ; to introduce a dangerous laxity and uncertainty as to all

titles to property, which, instead of depending on certain fixed

and unalterable memorials, would thus be made to depend upon
the frail memories of witnesses, and be perpetually liable to be

impeached by fraudulent and corrupt practices.

A.S oral evidence is inadmissible for the purpose of supplying
an omission in an instrument where written evidence is required

by law, so it is inadmissible to give any effect to a written instru-

ment which is void in law for inconsistency, repugnancy or ajnbi-

guity in its terms ; for if a meaning could be assigned, by the aid
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of extriusic evidence, to that which was apparently destitute of
meauiug, or if the same instrument could be made to operate in

different ways, according to the weight of oral evidence, it is plain

that its effect would depend, not upon the instrument, but upon
the force of the oral evidence, and thus the latter would virtually

be substituted for the former.

There is an important distinction between ambiguities, which
sre, apparent ov patent on the face of the instrument, and those

which arise in the application of an instrument of clear and defi-

nite meaning to doubtful subject matter. An ambiguity appa-
rent on reading an instrument, is termed amhiguitas patens, or a
patent ambiguity; that which arises merely upon its application,

amhiguitas latens, or a latent anibiguity. The general rule is,

that the latter species of ambiguity may be removed by means
of parol evidence; while, on the other hand, such evidence is not
admissible to explain an ambiguity apparent on the face of the

instrument.

By the term patent ambiguity must be understood an ambiguity
inherent in the words, and incapable of being dispelled either by
any legal rules of construction applied to the instrument itself,

or by evidence showing that terms in themselves, unmeaning or

unintelligible, are incapable of receiving a known conventional

meaning. The great principle on which the rule is founded is,

that the intention of parties should be construed, not by vague
evidence of their intentions, independently of the expressions which
they have thought fit to use, but by the expressions themselves.

ISow, those expressions which are incapable of any legal construc-

tion and interpretation by the rules of art, are either so because
they are in themselves unintelligible, or because, being intelli-

gible, they exhibit a plain and obvious uncertainty. In the first

instance, the case admits of two varieties ; the terms, though at

first sight unintelligible, may yet be capable of having a mean-
ing annexed to them by extrinsic evidence, just as if they were
written in a foreign language, as when mercantile terms are used,

which amongst mercantile men bear a distinct and definite mean-
ing, although others do not comprehend them; the term used
may, on the other hand, be capable of no distinct and definite

interpretation. Now, it is evident that, to give effect to an
instrument, the terms of which, though apparently ambiguous,
are yet capable of having a distinct and definite meaning
annexed to them, is no violation of the general principle, for in

such a case effect is given, not to any loose conjecture as to the

intent and meaning of the party, but to the expressed meaning

;

and that, on the other hand, where either the terms used are

incapable of any certain or definite meaning, or being in them-

selves intelligible, exhibit a plain and obvious uncertainty, and
are equally capable of different applications, to give an effect to

them by extrinsic evidence as to the intention of the party, would
be to make the supposed intention operate independently of any
definite expression of such intention. By patent ambiguity,
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therefore, must be understood an inherent ambiguity, which can-

not be removed either by the ordinary rules of legal construction,

or by the application of extrinsic and explanatory evidence,

showing that expressions, prima facie unintelligible, are yet

capable of conveying a certain and definite meaning. Accord-

ing to these principles, parol evidence is never admissible to

explain an ambiguity which is not raised by extrinsic facts. And
parol evidence ought never to be allowed to create an ambiguity
where none exists. Auburn City Bank v. Leonard, 40 Barb., 119.

As oral evidence is inadmissible, either as a substitute for a
written instrument, required by law, or to give effect and opera-

tion to such an instrument, when it is defective, it follows a for-

tiori, that it is not admissible to contradict or even to vary, any
instrument to which an exclusive operation is given by law,

whether that exclusive quality results from a positive rule of

law, or from private compact.
Where the terms of an agreement are reduced to writing, the

document itself being constituted by the parties as the expositor

of their intentions, is the only instrument of evidence in respect

of that agreement, which the law will recognize so long as it

exists, for the purposes of evidence. If the parties have con-

tracted by deed, as the obhgation under seal imports greater

deliberation and more solemnity than a mere written agreement
which is not under seal, no evidence, whether oral or written, which

is not under seal, can be admitted to contradict or vary it. In

this state, however, the consideration of a sealed instrument may
be inquired into, under some circumstances. Yol. I, 108.

So, upon the principles already laid down, evidence is inadmis-

sible to show that there was a parol agreement prior to, or con-

temporary with, the written instrument, and which varies its

terms, as, for instance, to show that a note, payable on a day
certain, was to be payable upon a contingency only, or upon
some other day, or not until the death of the maker.
Where a contract has been reduced to writing, nothing which

is not found in the writing can be considered as a part of the

contract; and, therefore, it. is not competent to add to the terms

of such contract, by means of parol evidence. In such cases it

is to be presumed that the parties, in expressing their intention,

have expressed the whole of it, subject to those incidents and

consequences which the law annexes to the terms which they

have used. So, too, it is to be presumed that the parties have

expressed their actual intentions; and, therefore, parol evidence

cannot be given to vary the terms of the written agreement.

Parol evidence is also inadmissible for the purpose of altering

the legal operation of an instrument, by evidence of an intention,

to an effect, which is not expressed in the instrument.
There are cases, however, in which parol evidence is admissible,

for the purpose of defeating the effect of a written instrument,

and the rule admitting such evidence in these cases does not at

all conflict with the principles already discussed.
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Where parol evidence is offered, not for the purpose of adding
to, or varying, or contradicting the effect of a written instrument
of admitted authority ; but where, ou the contrary, it is offered,

in order to disprove the legal existence of the paper, or for the
purpose of rebutting the operation of the instrument, such parol
evidence is admissible. In such a case, if the parol evidence is

offered, for the purpose of showing that the written instrument
was obtained by a fraud, practiced by the party who seeks an
advantage under it as against the party who executed it, the
parol evidence would not contradict the terms of the written
instrument, but would merely show that it is not to be regarded
at all as a valid instrument.

This would not be a substitution of mere oral testimony in the
place of written evidence, or preferring the weaker to the stronger
evidence, but would be merely showing that the written instru-

ment ought not to have any operation whatever ; and this fact

must nearly always be established by oral evidence.* And where
the plaintiff's ground of action is, that the defendant induced
him to enter into a written contract by means of a fraud, it will

be entirely competent to show such fraud by parol evidence of
the transaction. Koop v. Handy, 41 Barb., 454. In such a case,

there is no merger of the oral negotiations in the written instru-

ment. IJ>. And where the cause of action was founded upon a
fraud practiced by the defendant in the sale of goods by sample,
it was held that parol evidence of fraudulent representations

made during the sale were competent evidence, notwithstanding
there was a memorandum of the sale in writing, signed by the

defendant as vendor, which was silent as to the quality of the arti-

cle sold. li.; and see Fillcins v. Wliyland, 10 E. P. Smith, 338.

There is a class of cases, too, in which parol evidence is admis-
sible for the purpose of reforming a written contract, even when
the effect or result of the evidence is to contradict, vary, or add
to, the terms of the written instrument. But justice's courts

have no jurisdiction of actions for that purpose. And, even in

courts of record, when the evidence is offered, it is not admissible

unless the pleadings are framed for the very purpose of reforming
such instrument. In such cases the evidence is not offered to

contradict a valid existing instrument, but merely to show that,

by accident, fraud, surprise or mistake, the instrument in ques-

tion has never been constituted the actual depository of the

intention and meaning of the parties.

Aiding written evidencehyparol evidence.] Extrinsic parol evidence

is admissible, generally, to give effect to a written instrument, by
establishing its authenticity, or by applying it to its proper subject

matter, and also as auxiliary to the latter object, for the purpose,

in some instances, of explaining expressions capable of conveying
a definite meaning by virtue of that explanation, and of annexing

mstomary incidents ; and also, in other instances, for the purpose

aiv&mavvag presumptions arising from extrinsic facts which would

otherwise obstruct such application. "Where an instrument is not

Wait 11-58 W ^^^^ '^'-
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proved by mere production, it must, necessarily, derive its credil

and authenticity from extrinsic or parol evidence.

In the next place, it is always, necessarily, a matter of extrinsic

evidence to apply the terms of an instrument to a particular sub-

ject matter, the existence of whicli is also a matter of proof, by

parol evidence. A difficulty in this case sometimes occurs, where,

although the terms of the instrument are sufficiently definite and

distinct, yet the objects to which it is to be applied are not equally

so, and where it is doubtful whether the description applies at ail

to the particular object pointed out by the evidence, or whether

it is not equally applicable to several distinct objects.

The illustration usually given of this rule, is that of a descrip-

tion in a will of a devisee, or of an estate, where it turns out

that there are two persons or two estates of the same name and

description.* The same illustration is equally applicable to a Scale

of personal property. Thus, if A. should agree, in writing, to sell

his horse to B., and there are two persons of the name B., parol

evidence is admissible to show which person was intended as pur-

chaser. So, if A. agrees to sell his bay horse to B., and A. has

two bay horses at the time of the sale, parol evidence will be

proper for the purpose of establishing which horse was sold. In

such cases the ambiguity is latent, and it is raised by parol evi-

dence, and therefore it may be explained and applied to its subject

by such evidence. And, as an ambiguity arising from too great

generality of description may be removed by oral evidence, which

restrains and confines, and applies that description to a single ob-

ject, although on the mere comparison of the terms with several

objects, they may be equally applicable to more than one ; so it is a

rule, that a redundant and superfluous description, which is inappli-

cable to an object well ascertained by previous or subsequent descrip-

tion, will not prevent such application by means of parol evidence?

Upon the same principles, if the description in the instrument

applies partially to each of two persons, or to two subject mat-

ters, but to neither of them entirely, so that a doubt arises which

was intended, oral evidence is admissible to remove it. For, as

an erroneous and superfluous description will not prevent the

application of the description which in part is certain, and as a

description equally applicable to two persons or objects may be

ascertained and fixed by external evidence, it seems to follow,

that where the description, although redundant and partially erro-

neous, is still limited to two or more persons or objects, to whom
it is equally applicable, then the generality may be further Umited

by means of extrinsic evidence.
Where terms are used which are known and understood by a

particular class of persons, in a certain special and peculiar sense,

evidence to that effect is admissible for the purpose of applying

the instrument to its proper subject matter ; and the case seems

to fall within the same consideration as if the parties, in framing

their contract, had made use of a foreign language, which courts

are not bound to understand. Such an instrument is not on that

(a) Note 614. (6) Note 615.
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account void ; it is certain and definite for all legal purposes,
because it can be made so in evidence, through the medium of an
interpreter.

Conformably with these principles, the courts have long allowed
mercantile instruments to be expounded according to the usage
and custom of merchants, who have a style and language peculiar

to themselves, of which usage and custom are the legitimate inter-

preters.

The legitimate object of extrinsic evidence in such cases seems
to be to explain terms which are not intelligible to all who may
understand the language, but which may, nevertheless, have
acquired, by custom and usage, a known definite sense and mean-
uig amongst a particular class of persons, which can be well
ascertained by means of the testimony of those who are conver-
sant with the peculiar use of those terms.^ The witnesses for this

purpose may be considered sworn interpreters of the mercantile
language in which the contract is written. Beyond this, how-
ever, the imncvple does not extend ; merchiants are not prohibited

from annexing what weight and value they please to words and
tokens of their own peculiar coinage, as may best suit their own
purposes, but they ought not to be permitted to alter and cor-

rupt the sterling language of the country. If they use plain and
ordinary terms and expressions, to which an unequivocal mean-
ing belongs, which is intelligible to all, then it seems, that accord-

ing to the great principle so frequently adverted to, that plain

sense and meaning ought not to be altered by evidence of a

mercantile understanding and usage. It is clear, indeed, that if

a contrary practice were to prevail, and be carried to its full

extent, the effect would be to render it impossible to make a spe-

cial contract in mercantile affairs, and to compel all persons,

under all circumstances, to conform to the usages of trade ; the

written contract would become a dead letter ; the question would
not be, what is the aQtual contract, but what is the usage; and
the very same terms would denote different contracts as often as

mercantile fashions varied. It is clearly settled, that a general

usage, the effect of which is to control rules of law, is inadmis-
sible. So of one which contradicts a settled rule of commercial
law. On the other hand, there is a great variety of cases in

which the courts have permitted evidence to be given, to show
the meaning of terms in commerce, and the arts, or of words
and phrases peculiar to mercantile pursuits. This is generally

spoken of as proof of usage, although in many cases it is rather

the definition of technical language. Hone v. Mutual Safety Ins.

Co., 1 Sandf., 137, 150; Beals v. Terry, 2 Sandf., 127. A few
cases may be useful, by way of illustrating when such evidence

is admissible and when it is inadmissible.

Where a written sealed lease exists, it is presumed to contain

the entire agreement as to the premises, and therefore parol evi-

dence is not admissible to prove a parol agreement which was
made before the written one, for the purpose of controlling or

(a) Note 616.
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varying the terms of the sealed instrument Tibhits v. Percy, 24

Barb., 39.

So, in an actioli for the foreclosure of a mortgage, given to

secure the payment of a bond conditioned for the payineut of

money on asijecifled day, parol evidence is not adn)issible for the

purpose of showing that, at the time of the delivery of the bond
and mortgage, there was a verbal agreement that the money
should not be due until a later day. Hunt v. Bloomer, 5 Duer, 202.

So, where a written agreement required the delivery of the

entire quantity of certain articles sold before payment could be

demanded, it was held that parol evidence was inadmissible to

show that the parties intended that each parcel shotild be paid

for on its delivery. Baker v. Higgins, 7 E. P. Smith, 397.

So, the maker of a promissory note, in an action upon it by the

payee, is not entitled to show, by parol evidence, that, at a settle-

ment of accounts between the parties, upon which settlement the

note was given, the plaintiff agreed to give it up, if he could not

find a receipt from the defendant for the payment for some pro-

perty which the defendant had let him have, the parties difiering,

at the time of giving the note, whether such property had been

paid for. Brown v. Hull, 1 Denio, 400.

So, where a promissory note was given, upon the release of the

payee's interest in his father's estate, upon a parol agreement

between the maker and the payee, that if the interests of other

heirs of the estate could not be obtained in a specified manner,

both the note and the release should be void, and an action was
afterwards brought upon the note, it was held, that evidence of

such parol agreement was inadmissible. Ely v. KiJborn, 5 Denio,

514. In such a case, the note and the release constitute a written

agreement, and each instrument is the consideration of the other,

and a failure of the condition in the parol agreement, would not

be a failure in the consideration of either. li.

So, where a promissory note is given for a specific sum, it can-

not be shown by parol evidence that, at the time when the note was

given, there was a verbal agreement between the maker and the

payee, that an account which the maker held against the payee
"

should be deducted. Eaves v. Henderson, 17 Wend., 190.^

In an action for a breach of warranty, on a sale of goods upon

a written contract, parol evidence is not admissible to show that,

at the time of the sale, the vendor's agent represented the goods

to be of a particular quality. Harnor v. Groves, 15 0. B., 667.

If the action, however, is founded upon a fraud in procuring

such sale, parol evidence is admissible to show the fraud, notwith-

standing the sale may have been reduced to writing. Koop v.

Handy, 41 Barb., 454. So, if the contract is a mere receipt for

the purchase price of goods sold, that will not exclude parol evi-

dence of a warranty on the sale of such goods or property. Fil-

Mns V. Whyland, 10 E. P. Smith, 338 ; ;S^. C, 24 Barb., 379 ; ante,

533, 534. It has been held that a party who signs a written con-

tract, as principal, will not be permitted to show, by parol evi-

(a) Note 617.
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dence, that he was the mere agent of a third person, and thus
chaxge him as principal, when the name of the latter does not
appear upon the face of the iustrument. Fenly v. Stewart, 5 Sandf.,

101 ; Auhurn City Banli v. Leonard, 40 Barb., 119. But, in a
recent case in the court of appeals, it was held that a subscription

by an agent, in his owq name, without mentioning the name of

the principal, was sufficient to charge the latter ; that it was valid

under the statute of frauds; and that parol evidence was admis-
sible to show who was the actual principal. Dyliers v. Toivnsend,

10 B. P. Smith, 57.''

A written contract executed between parties, not in perform-

ance of a distinct and separate provision of prior negotiations

and agreements between them, but covering, in its terms or legal

efifect, the whole subject matter thereof, extinguishes and super-

sedes all such prior negotiations and agreements. Renarcl v.

Sampson, 2 Kern., 561 ; Townsend v. Fisher, 2 Hilt., 47 ; Price

V. McGown, 6 Seld., 465. In such a case, parol evidence of the

prior oral negotiations are not admissible in evidence. But where
the written instrument is a mere part performance of a prior writ-

ten contract, there is no presumption, in the absence of all proof

on the subject, that the prior contract is merged in the subsequent
one. Morris v. Whitcher, 6 E. P. Smith, 41 ; Bellinger v. Kitts, 6

Barb., 274.* And whether the stipulations contained in the prior

contract are merged in the subsequent one is a question of inten-

tion, upon which parol evidence is admissible. Ih.

An executory contract, whether verbal or written, for the per-

formance of distinct and separable provisions, is not merged in,
'

or superseded by, a subsequent written contract in execution of a
part only of such provisions, where there is no other evidence
than the written agreement of an intent that it should be extin-

guished. Wiibech v. Waine, 2 E. P. Smith, 532.

While a written or sealed instrument remains in full force, and
is still executory and unbroken or unrescinded, parol evidence of

a parol prior agreement is not admissible, for the purpose of vary-

ing the terms of such written agreement. Lynch v. McBeth, 7

How., 113; Nelson v. Sharp, 4 Hill, 584. But where a written

contract for the sale of goods is silent as to the time of delivery,
' it is competent to prove a subsequent oral agreement, distinct

from the original contract, fixing the time for delivery. Orguerre

V. Imling, 1 Hilt., 383, and see Vol. I, 902.

There are a few instances, however, in which written, and even
sealed instruments, may be varied or modified by parol agree-

"ments; and, in such cases, parol evidence may be given to show
what the modification was. If a sealed agreement fixes the time
for the performance of the costract, there may be a valid parol

agreement extending the time of performance. Flynn v. McKeon,
6 Duer, 203; Yasseur v. Livingston, 4 Duer, 285;. and see Yol.

1,902.

The holder of a promissory note may treat all the makers as

principals, and parol evidence is not admissible in such a case, to

(a) Note 618. (i) Note 619.
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show that such is not their character; but as between the makers

themselves, parol evidence is admissible to show who are princi-

pal debtors and who sureties. Bobison v. Lyle, 10 Barb.. 512; and

see Sisson v. Barrett, 2 Oomst., 406; 8. C, 6 Barb., 199.

Although parol evidence cannot be admitted, for the purpose

of contradicting or varying a written instrument, yet such evi-

dence is admissible to explain the meaning of characters, marks

and technical terms used in a particular business, and which are

unintelligible to persons not acquainted therewith, where they

occur in a written instrument, and the explanation is consistent

with its terms. Bcma v. Fiedler, 2 Kern., 40 ; 8. C, 1 E. D. Smith,

463. And where a written contract stipulated for the sale of
" one hundred and fifty casks of one ton each, best madder, 124,"

it was held that parol evidence was competent and admissible to

prove that among dealers in the article, these figures meant 12|

cents a pound. 7&. So where a certificate of deposit given by a

banker, stated that the plaintiff had deposited a specified sum in

"Ills, cy.," it was held that parol evidence was admissible, to

show that the meaning of these words or letters was "Illinois

currency." Hulbert v. Carver, 37 Barb., 62.

So where grain was deposited in store, and a memorandum or

certificate was given, acknowledging the receipt of the grain in

store " on freight," it was held, in an action on the certificate,

that the defendant might show, by parol evidence, that it was the

custom, at the place where the grain was delivered, and had been

for forty years, to pay for grain left on freight, after the owner

had ordered it to be freighted, and not before ; that this custom

was known to the plaintiff; and that he himself had been in the

habit for many years, of leaving grain at that place, to be

freighted upon the same terms.'' Outwater v. Nelson, 20 Barb., 29.

So in an action to recover damages for the conversion of a

quantity of grain, the following instrument, signed by the defend-

ant, was put in evidence, by the plaintiff: "Eeceived, Oct. 19,

1847, from , by D. Oary, , 43U bushels wheat, at

per bushel," and the plaintiff also offered parol evidence, to show

that the transaction was a bailment instead of a sale of the grain,

and the evidence was held admissible, on the ground that the

contract itself was so ambiguous as not to import a contract of

any description, and that it stood on the same footing as any

other receipt, and that it might, therefore, be explained like

any other receipt. 8heldon v. Peck, 13 Barb., 317.

When terms of art are used in a written contract, and they

have a definite meaning, known to those engaged in the particu-

lar business referred to, parol evidence is admissible to show what

that meaning is, when it is not plain on the face of the agree-

ment. Stroud V. Frith, 11 Barb., 300. And where a master cove-

nanted to teach an apprentice the business of a "cabinet and

mahogany door- maker," and an action was brought against the

master for not performing his covenant, it was held that he was

entitled to show, by parol evidence, that such business included
ia) Note 620.
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nothing more than the making of doors of mahogany and orna-

mental woods. Ih. But although parol evidence is admissible,

for the purpose of showing the meaning of these terms, it is not
admissible for the purpose of showing what the parties agreed
to do, except so far as the explanation of the terms has that

effect. 11.

Wliere the language employed in a written contract leaves the
meaning of such contract in doubt, evidence of extrinsic facts is

admissible to aid in removing the doubt. Moore v. Meacham, 6
Seld., 208. So, in construing a written instrument, the court

may look to antecedent and surrounding facts and circumstances
to ascertain its meaning. Blossom v. Qriffin, 3 Kern., 569."

And, where the defendants were doing business, both as

forwarders and carriers, and they agreed orally to transport mer-
chandise, which was to be delivered from time to time, and
subsequently, on receiving a portion thereof, to be transported
pursuant to the oral contract, they executed a written instrument,
stating that the property was received " to be forwarded," it

was held that parol evidence of the oral agreement was admissi-

ble, to aid in determining whether the defendants were liable as

carriers, or merely as forwarders, in a case where the goods were
consumed by fire while in the defendants' hands. Ih.

Parol evidence is always admissible to apply a written con-

tract to the facts, or to show the extrinsic facts to which the

contract relates, and its practical execution in reference to such

facts. Spencer v. Bdbcock, 22 Barb., 326. In a contest between
an attaching creditor and a mortgagee of personal property,

where the mortgage described the property as " eleven thousand
feet of pine lumber, of various thicknesses, now in the shop of the

mortgagor," in a specified building, and where it was shown that

but one-fifth part of the property was in the building specified, at

the time of the execution of the mortgage, it was held that parol

evidence was admissible to show that the property mortgaged
was a quantity of lumber which the mortgagor had just before

purchased ; that a part only of it had been delivered, and that

the remainder was still in the possession of the vendor. Galen v.

Brown, 8 E. P. Smith, 37 ; and see Vol. I, 160, 161.

But, although parol evidence is admissible in many cases, to

determine and define the subject matter of a contract, when snch

evidence is explanatory, yet it is never admissible when it is con-

tradictory. Bell V. Holford, 1 Duer, 58.

Where a warrant, issued by the supervisors of a county for the

collection of taxes, is signed by the proper officers, though not

describing themselves as supervisors, it may, whenever it is im-

portant to do sa, be shown by parol evidence that such persons,

so signing the warrant, were supervisors. Sheldon v. Tan BusMrk,
2 Oomst., 473.

Where there are several causes of action embraced in the same
complaint, and the recovery appears to be general, parol evidence

is competent to show upon which cause or causes of action spe
(o) Note 621.
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cifled, the trial was liad and judgment obtained. Stedman v.

Patchin, 34 Barb., 218. Such evidence does not contradict tlie

record, unless the party is permitted to show that the judgment

was rendered upon a cause of action not specified in the com-

plaint, li.

The consideration clause in a deed or other written instrument,

is generally open to explanation by parol proof. If a deed recites

that the consideration is money, it is competent to show, by parol

evidence, that the consideration was not money, but iron of a

specified quantity, and valued at a stipulated price. McCrea v.

Purmort, 16 Wend., 460 ; and see Adams v. Hull, 2 Denio, 306.

So, where a bill of goods is sold, and a bill of sale, expressing a

pecuniary consideration, is made out and delivered with the goods,

this will not prevent the introduction of parol evidence to show
that the consideration was not wholly pecuniary, but consisted in

a special agreement instead, and that it has been broken, to the

damage of the party seeking to show such fact. P!m-le v. Crane,

6 Duer, 564.

So, where a chattel mortgage states the consideration to be

$1,000, in money advanced by the mortgagee to the mortgagor,

and the consideration is attacked by the mortgagor, or his

assignees or creditors, on the ground that no money was ad-

vanced, the mortgagee, for the purpose of sustaining his mort^

gage, may show, by oral evidence, that the real consideration was

a note for $1,000, made by the mortgagor and iudorsed by the

mortgagee, for the purpose of raising that amount of money for

the mortgagor's accommodation ; that there was a failure to

raise the money upon that note, and that two notes, of $500

each, were substituted in its place, upon which the money was

obtained, and that the mortgagee has paid .such notes. McEin-
ster v. BabcocJi, 12 E. P. Smith, 378. And, in such a case, parol

evidence is admissible to show that the mortgagee iudorsed the

two $500 notes, in reliance upon the mortgage as a security

therefor, and that it was the object of the mortgage to secure any

such substituted liabilities. 11. So, a promissory note or other

written promise, given for the payment of money, may be shown
to be of no value, and that no action is maintainable thereon,

because the consideration is fraudulent, and the fraud may be

established by parol evidence. Stewart v. Alirenfeldt, 4 Denio,

189. So, where a contract is ambiguous on its face, and it may
include or cover either a legal or an .illegal consideration, parol

evidence is admissible to show the intention of the parties, and

whether it was the legal or the illegal consideration that was

relied on in the writing. Brown v. Brown, 34 Barb., 533. The
object of the evidence, in such a case, is not to contradict the in-

strument, but to apply it to the subject intended. Ih.
Where a contract is in writing, and it is definite and certain in

its terms, it cannot be controlled or modified by parol evidence

of commercial usage.'' Vail v. Bice, 1 Seld., 155 ; Minton v. Locke,

5 Hill, 437; Hone v. Mut. Safety Ins. Co., 1 Sandf., 137; Seals v.

(a) Note 622.
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Terry, 2 Sandf., 127. And although, parol evidence of usage or
custom is admissible to explain ambiguous words or phrases in a
written instrument, it is never admissible to prove custom or

usage, for the purpose of controlling general rules of law, or for

contradicting the express agreement of the parties. Ih.
So where the terms of a written contract are definite,, and free

from any ambiguity, parol evidence of the subsequent acts of
Ihe parties is not admissible, for the purpose of giving construc-

lion to the contract. Giles v. Comstock, 4 Oomst., 271 ; Lowier v.

Le Boy, 2 Sandf., 202. Where the terms are ambiguous, see
French v. Carhart, 1 Oomst., 96; Chapman v. Blmk, 4 Bing. N. 0.,

187.

Where a bill of lading acknowledges the receipt of a cargo of
grain from A., A. is competent to show by parol evidence that the
grain actually belonged to B., and that A. was merely his agent,
having no interest whatever in the grain. Ide v. Sadler, 18 Barb.,

32; and see Scovill v. Griffith, 2 Keru^ 509; Higly v. N. Y. &
Harlem E. E., 3 Bosw., 497.

Where the evidence in a case shows both a written and a ver-

bal authority to a person to act as attorney, proof of a search for

the written power, and of an inability to find it, is sufficient to

warrant the introduction of parol proof of its contents. Bank of
North America v. Embury, 33 Barb.. 323. So parol proof of
notice of the non-payment of a bill, note, or check may be
given, although the notice was in writing, and the defendant has
not been called on to produce it at the trial; and the rule is the
same, whether the notice was given by a public notary or by a
private person. Scott v. Betts, Hill & Denio, 363.

In construing a written contract, the court will, if possible, so
read it as to effectuate the intention of the parties rather than to

defeat it. Stratton v. Pettit, 16 0. B., 420. And it will interpret

or construe a promise in the sense in which the promisor knew
that the promisee understood it. Barlow v. Scott, 10 E. P. Smith,
40." But, as a general rule, the intention must be collected from
the face of the written instrument itself. Kelley v. TTfton, 5 Duer,
336; Baker v. Higgins, 7 E. P. Smith, 397. And if the plaintiff

complains upon an instrument in writing, the defendant cannot,
in pleading, rely upon oral matter, which introduces a qualifica-

tion of the contract sued on, or which shows that it«was made
subject to a condition which does not appear upon the face of it.

Canham v. Barry, 15 C. B., 597 ; Hosley v. Black, 26 How., 97

;

S. C, 1 Tiff., 438 ; and see ante, 460, 461.

But it may be shown that the instrument was not to take

effect as an agreement until it was approved by some particular

person, and that such approval has not been given. Pym v. Camp-
h!l, 6 Ell. & Bla., 370 ; or it may be shown that the instrument

was not to be obligatory on the party sued until an other person

signed it above his signature, and that this has not been done.

Miller v. Ganibie, 4 Barb., 146 ; JEly v. Killorn, 5 Denio, 514,

Vol. T, 438."

Wait 11—59 ^"^ ^°™ ^''^-
^*^

^'°™ ®^^'
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Where general words are used in an agreement, they will be

so restricted as to subserve the intentions of the parties. Codding-

ton V. Davis, 3 Denio, 17; S. C, 1 Oomst., 186.

A,nd where a written instrument has no date, parol evidence is

admissible to show that it was not intended to operate from its

delivery, but from a future uncertain period. Davis v. Jones, 17

0. B., 625. So, too, contracts must always be construed in refer-

ence to the subject matter to which they relate, and in the light

of the contemporaneous facts and circumstances. And, there-

fore, extrinsic evidence of the circumstances existing at the time

of its execution is always admissible, not for the purpose of con-

tradicting the instrument, but to aid in its interpretation. Phelps

V. Bostwick, 22 Barb., 314 ; Dodge v. Ga/rdiner, 4 Tiflf., 239. And
so parol evidence is also admissible, to show that a bond for the

payment of money, absolute in its terms, was delivered, under
an agreement by which it was to be held by the obligee as a

collateral security for the debt of third parties, and that it was
to be canceled upon his obtaining payment from them. Chester

V. Banli of Kingston, 2 E. P. Smith, 336."

SECTION XX.
PAROL PROOF AS ORIGINAL AND INDEPENDENT EVIDENCE.

It has already been seen, ante, 453, how far parol evidence is

admissible to contradict, vary, or wholly subvert a written instru-

ment, as well as how far it is admissible to establish, explain and
support written evidence; and it now remains, in the third place,

to consider in what cases parol extrinsic evidence is admis-

sible, to prove a fact, by virtue of its own weight or authority,

notwithstanding the casual existence or use of collateral written

evidence to prove or disprove the same fact. What has been
already said supplies, indeed, a sufficient test; for it seems that,

in general, the mere circumstance that a written instrument
exists, which may be made evidence of a particular transaction,

does not exclude oral testimony either to prove or disprove the

fact, unless that written instrument be by law, or the agreement
of the parties, constituted the authentic and sole medium of prov-

ing that fact.

To illustrate, suppose that a valid oral contract is made by two
persons, in "the presence of witnesses, and suppose, further, that

one of those witnesses should reduce to writing the terms of the

contract, such writing would not be of a higher nature than
the oral evidence of the other witnesses, so as to exclude their

oral testimony, because the writing in such a case was not the

act of the parties, nor was it agreed that the writing should be
the only legal evidence of the terms of the contract."
A written memorandum made in the manner supposed, might

be more satisfactory evidence as to its accuracy, especially after

the lapse of a long time, but that fact does not aflGect the compe-
tency of the oral evidence of the other witnesses, although a court
or jury might give greater credit to the written evidence in a case

(a) Nichols v. Smith, 42 Barb., 381. (6) Note 624.
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of conflicting evidence between tbe oral statements and tlaose

reduced to writing.

The importance of the subject, however, renders it desirable
further to consider, first, in what instances written instruments
are of an exclusive nature; and secondly, with respect to what
fwrties and to what facts.

In the first place written evidence has an exclusive operation in

every instance in which such evidence is required, by virtue of
legislative enactments, such as the case of wills, deeds and mort-
gages of real estate, contracts within the statute of frauds,

&c., &c.

In the second place written evidence has an exclusive opera-
tion in all those cases in which the parties intentionally and
deliberately reduce their agreement or contract to writing, intend-

ing that the writing shall be the authentic evidence of the terms
and conditions of the agreement. It is not necessary that the
parties should expressly agree that the writing shall be the exclu-

sive evidence of the contract. The simple fact, that the agree-

ment is reduced to writing is suflScient, and the law will declare

that such writing was intended to be the sole and exclusive evi-

dence of such agreement, and will exclude parol evidence of the

terms of such contract.

The rule is the same in all cases in which the acts ofa court of jus-

tice are the subjects of evidence. Courts of record speak by means
of their records only ; and even where the transactions of courts

which are not, technically speaking, courts of record, are to be
proved, if such courts preserve written memorials of their pro-

ceedings, those memorials are the only authentic means of proof
which the law recognizes.

Those proceedings in justices' courts which the law requires to

be entered into the docket of the justice, must be proved by the

docket, and not by means of parol evidence. Ante, 401 to 404

;

Boyce v. Burt, 42 Barb., 339.^

A release under seal is conclusive as to the matters stated in it

,

and parol evidence to contradict the terms or the legal effect of

such a release, is not admissible. Stearns v. Tappin, 5 Duer, 294.

In such a case, it cannot be shown by parol that there was not a

sufficient legal consideration to sustain the instrument ; nor can

it be shown that the consideration was a different one from that

stated in such release. Ih. And the provisions of the Revised

Statutes, which permit an inquiry into the consideration of a

sealed instrument, has not affected the common law rule that

a release under seal extinguishes the debt or claim to which it

relates, even when the release recites a mere nominal considera-

tion. 11.

There are some exceptions to the rule which excludes parol

evidence for the purpose of contradicting or explaining or vary-

ing the terms of written instruments. A writing, which on its

face purports to be an absolute bill of sale of chattels, may be

shown, by parol evidence, to have been intended as a mere chatr

tel mortgage. Vol. I, 133.
(a) Note 490.
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Where an agreement is reduced to writing in duplicate, and
each party keeps a copy, if there is a mistake in one of the instru-

ments, it may be shown by parol evidence, by the scrivener who
wrote the paper, that he made a mistake in making one of the

papers. McNtilty v. Prentice, 25 Barb., 204. In the case just

cited, the written instrument was an indenture of apprenticeship,

and the question in the case was, in relation to the time for which
the apprentice was to serve. In the apprentice's copy, it was
stated to be two years, two months, and fifteen days ; while in the

master's copy, it was stated to be two years, ten months, and
fifteen days. On the trial, the defendant, who was the master,

offered to show that the word two was inserted instead of ten

by a clerical error, and was made by a mistake of the person
who wrote the papers ; and the evidence was held competent. It

will be observed, however, that, in this case, it was not strictly a

correction by parol evidence alone ; for the parol evidence offered

was merely to the effect that an other written instrument, exe-

cuted at the same time, and as a part of this instrument, was the

accurate one.

In an action upon a written agreement which was signed by
the defendant, he offered to show, by parol evidence, that the

agreement was not to be binding upon him until he should con-

sult a third party, and upon condition that such third party

should approve of the contract ; and it was also offered to show
that such third person did not approve of the contract ; and this

evidence was held to be admissible, because it showed that, in

fact, there was no agreement at all between the parties. Pym v.

Campbell, 6 Ell. & Bla., 370.

Eeceipts, as a general rule, are open to explanation or contra-

diction, so far as they relate to an admission of the receipt of

money or property.* It may be shown by parol evidence that

there was a mistake made in the receipt, as to the particular

moneys mentioned in it, Ensign v. Webster, 1 Johns. Oas., 145
;

or, that the receipt was given upon a condition which has not
been performed, House v. Low, 2 Johns., 378 ; or, to show that

provisions were received to sell on commission, instead of a sale,

when the receipt expressed that they were received " for account
of" the person sending them, McJkinstry v. Pearsall, 3 Johns.,

319 ; or, to show that there was no payment, when a note or other

chose in action is received by the person giving such receipt,

Rigby v. N. Y. and Harlem Railroad Co., 3 Bosw., 497 ; Tobefy v.

Barber, 5 Johns., 68 ; Putnam v. Lewis, 8 Johns., 389 ; Johnson
V. Weed, 9 Johns., 310 ; Southwick v. Hayden, 7 Cow., 334 ; or, to

show that a sum receipted as money was not paid in money, but
in property. Battle v. Bochester City Bank, 3 Oomst., 88. But,
where a receipt was given for a quantity of grain, which was
" subject to order any day when called for (after a day specified),

without charge for storage," it cannot be shown by parol evidence,
nor by evidence of usage, that this is a contract of sale, instead of

a bailment. Wadsworth v. Allcott, 2 Seld., 64.
(a) Note 625.
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An ordinary receipt is conclusive as to what it recites, if it is

not explained or contradicted by parol or other evidence. Lam-
bert V. 8eely, 2 Hilt., 429. So, where the amount of a claim is,

in good faith, disputed, and the claimant takes less than the sum
demanded, for the purpose of a settlement, and gives a receipt in

full, such receipt cannot be contradicted by parol evidence, show-
ing that the full amount- was not paid. Palmerton v. Huzforcl, 4
Denio, 166 ; Neary v. Bostwick, 2 Hilt., 514 ; Pierce v. Fierce, 25
Barb., 243. But, where there is no dispute as to the amount due,
and a receipt in full is given, when less than the full amount is

paid, the receipt may be explained or contradicted by parol evi-

dence. Foerscli v. Blackwell, 14 Barb., 607.

In some instances, a receipt constitutes a part of a contract, as
well as the acknowledgment of a sum of money ; and in such
cases, the contract part of the receipt cannot be contradicted by
parol evidence.

Where an injury occurred to the plaintiff by reason of the
negligence of the stage driver of the defendant, and the plaintiff

gave a receipt to the defendant in the following form :
" Eeceived,

Brookfield, July 11, 1849, of Wm. D. Knapp, $40, in full, for

damages done to us by stage accident of the 13th of June last,"

it was held, that this was not a mere receipt, explainable or liable

to contradiction by parol evidence, but that it was a conclusive

bar to an action for damages for such injury. Ooon v. Knapp, 4
Seld., 402 ; and see JEgleston v. EnicherhacTcer, 6 Barb., 458."

Bills of lading are explainable, so far as it relates to the con-

dition of the goods received. And if the bill recites that the

goods were received "in go'od order," this does not prevent
the carrier from showing, if he can, that the goods were not in

good order when received. Fllis v. Willard, 5 Seld., 529 ; Wolfe v.

Myers, 3 Sandf., 7 ; Meyer v. PecTi, 1 Tiff., 590. The presump-
tion, however, is, that the goods were in good order, as the

receipt admits ; and the burden of proof is upon the carrier, to

show that the goods were not in good order at the time they

came into his hands. Price v. Powell, 3 Obmst., 322.

Where two persons are sureties for a third person, it may be
shown in an action between the sureties, that one of them was
surety for the other, and that they were not joint sureties. Ante,

i62; Barry v. Bansom, 2 Kern., 462; but see Norton v. Coons,

2"Seld., 33; Vol. I, 377.

So, a mere receipt given for the purchase price of a horse sold,

does not prevent the purchaser from showing, by parol evidence,

that the horse was sold with a warranty, and that such warranty
Was broken. This was held in a case in which the receipt was
as follows

:

"Teot, Nov. 19, '52.

C. B. FUkins,
Bo't of C. Whyland,

1 Horse, $150 00

C. WHYLAND."
(a) Note 626.
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And it was held that this paper was a mere receipt, and not a

contract of sale. Filkins v. Whyland, 10 E. P. Smith, 338.

Of course if the contract of sale was reduced to writing, it

could not be contradicted or varied, even though it also contained

a receipt for the purchase price. Ih.

There may sometimes be a modification of written unsealed

agreements by a subsequent parol agreement. As a general rule,

it is clearly and certainly settled, that in an action upon a con-

tract for work and labor stipulated to be performed within a
definite time, an extension of the time, or an entire waiver of

objections to a delay in performance, may be shown by parol

evidence of the declarations, or acts in pais of the party, who at

the time was entitled to claim the performance. Yasseur y. Liv-

ingston, 4 Duer, 285, 292. And the same rule has been applied

to sealed instruments. Fleming v. QiTbert, 3 Johns., 528; Smith
V. Gugerty, 4 Barb., 615; Crane v. Maynard, 12 Wend., 408;
Esmond v. Van Bensclioten, 12 Barb., 366. So where a written

sealed agreement fixes a time for its performance, that time may
be extended by a parol agreement. Flynn v. McKeon, 6 Duer, 203.

So, where sealed articles of agreement for the sale of real

estate, did not specify the place at which the conveyances to be
executed by the plaintiff should be tendered, it was held compe-
tent for the parties, subsequently, to appoint a place by parol, for

that purpose. Franchot v. Leach, 5 Oow., 506 ; Esmond v. Tan
Bensclioten, 12 Barb., 366. But, independently of these excep-

tions, as to extension of time, or the fixing of a place for the

performance of a written agreement, the general rule is, that a

sealed,, executory contract cannot be released or rescinded by
a parol agreement, Delacroix v. Bulkley, 13 Wend., 71 ; Dewey v.

Deriy, 20 Johns., 462 ; Erwin v. Saunders, 1 Oow., 249 ; Nelson
V. Sharp, 4 Hill, 584; and see cases cited in Hunt v. Bloomer, 5

Duer, 206.

But, after there has been a breach of a sealed contract, the right

of action may be waived, or it may be released by a new parol

contract relative to the same subject matter, or by any valid parol

executed contract. li. ; Keeler v. Salisbury, 27 Barb., 485.

And it has been held that an executed parol agreement, which
is founded upon a sufiicient consideration, may operate to dis-

charge the stipulations of a sealed contract. Townsend v. Empire
Stone Dressing Co., 6 Duer, 208 ; Allen v. Jaquish, 21 Wend.,
628.

Though a subsequent executory agreement, to be operative as a

defeasance or a modification of a previously executed sealed agree-
ment, must be under seal, whether executed upon a suflScient

consideration or not. Eddy v. Graves, 23 Wend., 82.

SECTION XXL
OBJECTIONS TO THE OOMPETENCT OF WITNESSES.

The question, who are competent witnesses, has been already
discussed. Ante, 367. But. although many persons are now com-
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petent who, under the former law, were not, there are still some
cases in which an objection may be taken to the competency of the
person offered as a witness. The time and manner of raising the
objection is sometimes a material one. And, besides that, there

is a matter of fairness as to this time and manner of objecting.

If the objection arises on account of the extreme youth of the
witness, or from his infamy of character because convicted of a
felony, it ought, in its natural course, to be taken before the wit-

ness is sworn, because the objection assumes that he is incapable

of being bound by an oath. And the rule may be generally
stated, that every objection to the competency of a witness ought
to be taken in the first instance, and before he is sworn and
examined in chief; because, if the rule were otherwise, it would
afford an unfair advantage to the objecting party, since he could
avail himself of the testimony of the witness if it were favorable,

but who would get rid of it by raising the objection, if it turned
out to be adverse to him.
In this state, however, if a witness is sworn in chief without

objection, and it appears during his examination that he is incom-
petent, by reason of interest, the objection may be taken after

such fact appears. Seeley v. Engell, 3 Kern., 542. But a party
against whom a person is offered as a witness has a right to have
the preliminary oath, called the voir dire, administered to him,
and to examine him in relation to his competency before he is

sworn in chief. Ih,

It is not a mere matter of discretion with a justice, whether he
will administer this preliminary oath to the proposed witness

;

for, if he refuse'^ to do so, on a proper application, his refusal

will be error. Ih.

To be sworn on the voir dire, simply means that the witness is

sworn to speak the truth. The form of the oath indicates the

nature of the oath :

Form of the oath.

Tou do swear that you will answer truly all such questions as shall be

put to you, in relation to your interest in the event of this action.

When the oath is administered to any witness, other than the

one proposed, vary the form by saying, " in relation to the interest

of A. B." (naming the witness).

The question as to the competency of a witness is always a

question for the justice, and cannot be submitted to the jury.

Vol. I, 53, <§ 98. Both parties may give evidence upon the ques-

tion ; but, if the party objecting calls and examines the proposed

witness, neither party can introduce any other evidence upon that

question. Ih.

It must not be supposed, that because witnesses are competent

to testify, that therefore the question whether they are interested

in the event of the action is a matter of no importance. A wit-

ness may be permitted to be examined, but his interest may be

such that a jury would scarcely feel at liberty to regard his evi-
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deuce in the same light they would that of a disinterested witness.

And interest is as valid an objection to the credibility of a wit-

ness as ever it was. Hoyt v. Lynch, 2 Sandf., 328. When a per-

son is offered as a witness, and he is objected to, on the ground

that he is the person for whose benefit the action is prosecuted,

and evidence to support such objection is offered and given by

the party making it, the proposed witness is competent to dis-

prove the allegation that the suit is prosecuted for his benefit.

Bequa v. Bequa, 8 E. P. Smith, 254.

The subject of evidence having been generally discussed, and
some of the principles examined which relate to written evidence,

it is now proper to notice the subject of oral evidence, and the

manner of introducing such evidence.

Oral proof is generally given by a personal examination of the

witness in open court, though such examination is sometimes
taken on a commission, or upon an order for that purpose. Oral

testimony, it is to be remembered, in natural order precedes

written evidence. It is generally more proximate to the fact

than written evidence, because it is a direct communication by
one who possesses actual knowledge of the fact by his senses,

while written evidence in itself requires proof, and must ulti-

mately be derived from the same source with oral evidence ; that

is, from those who possessed actual knowledge of the facts. The
manner of procuring the attendance of witnesses will be elsewhere

explained.

SECTION" XXII.

OATH TO WITNESSES.

After the attendance of a witness is secured, the law next pro-

vides for the attaining of the highest value and importance which

can be attached to oral evidence.
And for this purpose, the first great safeguard which the law

provides for the ascertainment of truth in ordinary cases, con-

sists in requiring all oral evidence to be given under the sanction

of an oath. This imposes the strongest obligation upon the con-

science of the witness to declare the whole truth, that can be

devised by human wisdom ; since a willful violation of the truth

exposes him at once to temporal and to eternal punishment.
An oath is a declaration made according to law, before a com-

petent tribunal or ofiicer, to tell the truth ; or it is the act of one
who, when lawfully required to tell the truth, takes God to wit-

ness that what he says is true. It is a religious act by which the

party invokes God not only to witness the truth and sincerity of

his promise, but also to avenge his imposture or violated faith

;

or in other words to punish his perjury, if he shall be guilty of it.

The act or ceremony of taking an oath is now usually that of

laying the hand upon and kissing the gospels. But this is not

strictly necessary, for in place of this the witness is allowed, if he

prefers it, to swear by lifting up the right hand, and in some
cases without any manual act whatever. As oaths are adminis-
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tered at the present day, it is important that the witness should
do some act, for he generally says nothing when sworn.
The whole form of the oath is repeated to hira by the XJersou

who administers the oath, and the party sworn merely assents to

it by kissing the book, or by some other act done.

The entire form is far less impressive than that of the ancient

practice, which placed the words of the oath in the party's own
mouth, it being repeated in the first person throughout, and
sometimes with peculiar solemnity. This form of administering

an oath is now observed in some instances, as, for instance, in

taking the constitutional oath of office.

The object of every oath is, to bind the conscience of the wit-

ness or person sworn, and for that reason, that form of oath and
that mode of swearing should be adopted which the witness con-

siders most obligatory.

By the -principles of the common law, no particular form is

essential to the oath ; and therefore every witness is now sworn
according to the form which he holds to be the most solemn, and
which is sanctified by the usage of the country or of the sect

to which he belongs.

The statute has provided what rules shall be observed in the
administration of oaths and aflirmations, 3 E. S., 692, 5th ed., as

follows

:

" § 114. The usual mode of administering oaths now practiced,

by the person who swears laying his hand upon and kissing the

gospels, shall be observed in all cases in which an oath may be
administered according to law, except in the cases hereinafter

otherwise provided."
" § 115. Every person who shall desire it, shall be permitted to

swear in the following form : ' You do swear, in the presence of
the everliving God ;' and, while so swearing, such person may or

may not hold up his hand, in his discretion."
" § 116. Every person who shall declare that he has conscien-

tious scruples against taking any oath, or swearing in any form,

shall be permitted to make his solemn declaration or affirmation

m the following form :
" You do solemnly, sincerely and truly

declare and affirm."
" § 117. Whenever the court, before which any person shall be

offered as a witness, shall be satisfied that such person has any
peculiar mode of swearing connected with, or in addition to, the

laying of his hand upon the gospels and kissing the same, which
is more solemn and obligatory in the opinion of such person, the

court may, in its discretion, adopt such mode of swearing such

.person."

"
>§ 118. Every person believing in any other than the Christian

religion,, shall be sworn according to the peculiar ceremonies of

his rehgion, if there be any such ceremonies, instead of any of the

modes hereinbefore prescribed."

Matters of religious belief do not now render any witness

incompetent, however much it may affect his credit. Ante, 370.

Wait 11—60
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In whatever form the oath is administered, at the request of

the party sworn, he will be as guilty of perjury, both morally

and legally, if he swears falsely, as though he had been sworn in

the usual maimer. 3 E. 8., 693, -^ 122, 5th ed.

Where a witness is offered who is ignorant of the English lan-

guage, he must be sworn and examined through an interpreter,

who must be first sworn.

Form of interpreter's oath.

You do swear that you will accurately and truly interpret between the

court, the jury and the witness, A. B., in this action, between John Doe,

plaintiff, and Richard Roe, defendant.

When no jury is called, omit the words, "the jury," in the

form of the oath. After the interpreter is thus sworn, the oath

is administered to the witness, by being repeated by the court to

the interpreter, and by the latter to the witness.

The examination of the witness is conducted, by putting the

questions to the interpreter, and by his immediately repeating

the substance of the question in the language which such witness

speaks or understands.

Deaf and dumb persons are examined by means of an inter

prefer, even in the most important cases. But where such a

witness can write, the best mode is to require written answers.

Morrison v. Lennard, .3 Oarr. & Payne, 127. The aid of an in-

terpreter is proper in every case in which there cannot be an intel-

ligible communication between the witness and the counsel, court,

or jury.

The form in which an oath is administered to a witness, requir-

ing him to tell "the truth, the whole truth, and nothing but the

truth," is sometimes singularly understood by witnesses. Some
suppose that it imposes no obligation, except to answer as to

such matters as are called for by a particular and direct question.

Others again suppose that they are to tell every thing which they

imagine relates to the matter in litigation, whether the evidence

is relevant or not, or even whether it is legally admissible at all

or not. Such extreme views are entirely erroneous; and no

notice need be taken of the matter were it not so commonly seen

in practice. Occasionally a witness insists upon giving his entire

version of a matter, merely because he has been sworn to tell

the whole truth. ~Eow, if they understood the true object of the

oath, there could be no such improper view entertained. The
object of the oath is to elicit the entire truth, without suppressions

or additions. But such oath is always subject to the qualification,

that the witness is to speak of those matters only, which are

legally admissible in evidence, under the decisions of the court;

and, also, that they are such as are in some manner called for by
the party examining the witness.

If a witness is required to narrate all that he knows of a spe-

cified transaction, he should proceed to state it fully and accu-

rately. But, if he is informed by the examining party that
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certain portions of the transaction are unimportant, or if apy
portion of ttie evidence is objected to by the opposite party, he
ought not to speak of that, unless directed by the court to do so.

And, above all things, a witness ought never to volunteer or foist

in statements which he knows are not called for by any question,
or proper, as a part of any statement which he is permitted or
required to make.
To do such an act knowingly and intentionally is as much

moral perjury as any other false swearing. This is evideut, from
the nature of the oath itself, which requires a witness, 1st. To
tell the truth, which means that his entire statements shall be
strictly true, both in letter and in spirit. 2d. To tell the whole
truth, which^means that nothing shall be kept back or concealed,
if inquired after by either party, either by means of direct ques-
tions, or by requiring a full statement of specified matters; but
the oath does not require or permit a witness to testify as to

matters of which no inquiry is made in any form. 3d. To tell

nothing but the truth, which means that the witness shall not
state any thing which is not strictly true; and that he shall

not make up or manufacture any statements which are false or

unfounded in fact, and give them in evidence as truth ; so it also

prohibits a witness from stating any matters which he knows
are not legal evidence, or which are entirely foreign to the mat-
ters called for by his examination.

Occasionallj', however, a question may be so vague that the

witness is misled by it ; or, on the other hand, he may be required

to make some general statement, and while doing so may speak
of matters not intended to be inquired about. In such cases

there is no offense on the part of the witness, since he has
acted in good faith in the discharge of a great obligation as a
sworn witness. And there is one mode which an honest witness

may, and always will pursue, when he fully understands his

rights and duties, which is to invariably stop testifying whenever
an objection is taken to any of his statements until the court

shall decide the question, or direct him to proceed. And he
should pursue the same course whenever an objection is taken
by either party to any question put by the other.

SECTION XXIII.

MANNER OF TESTIFYING.

The nature of evidence, whether immediate and within the

actual knowledge of the witness, or mediate or hearsay, has been

already explained. Ante, 365. When a witness is admitted as

competent, his evidence must be received; but even in such a

case the credibility of the witness is an other question, and is to

be determined by those whose duty it is to weigh the entire evi-

dence in the cause. The manner in which a witness testifies

frequently has a most important bearing upon the credit which
is accorded to his evidence.
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• Immediate testimony (or that within the knowledge of the

witness), is given under the solemn sanction of an oath, iu

the presence of the public; the jury have the advantage of

observing the deportment of the witness, the manner in which

he gives his testimony ; in particular, whether as one relying on

the consistency of truth, he answers promptly and readily,

according to the suggestions of his memory, or with hesitation

and difficulty, either attempting to evade direct answers, or to

gain time to weigh them, in order to avoid contradictions and

inconsistency; whether he readily answers all questions indiffer-

ently, whether they make in favor of or against the party whose

witness he is ; or he gives favorable answers on the one side, with

willingness and readiness, and on the other with difficulty and

reluctance. The attention of such a witness is called directly

and immediately to the very facts of which the disclosure is

material; his means of knowledge, memory, situation, connec-

tion with the parties, and his motives, are subject to the severe

and trying test of cross-examination, by means of which fraudu-

lent witnesses are often surprised and detected.

In all these important particulars mediate or hearsay evidence

is usually defective, for, although no doubt be entertained that

the witness examined heard from an other the statement which

he is ready to repeat, yet that other did not make the communi-
cation under the sanction of an oath. There are no sufdcient

means of ascertaining whether he had the opportunity or the

capacity for minute and accurate observation; nor of judging as

to the tenacity of his memory. His attention in making the

communication may not have been sufficiently directed to many
of the particTilar facts, which afterwards appear to be material.

He may have omitted many which are important ; or, not know-

ing that anj such use would afterwards be made of his declaration,

may have expressed himself without that caution and accuracy

which he would have deemed to be necessary had he been

examined under the sanction of an oath before a public tribunal,

having his attention particularly directed to each material fact,

and with a full knowledge of the important consequences which

might result from his testimony with respect to the property,

liberty or lives of others, and the necessity for caution in his

answers. In addition to this, he may have been induced to mis-

represent facts on the particular occasion, under the influence of

indirect motives, which, without the opportunity of cross-exami-

nation, it is impossible to trace or even to surmise.

Where the communication is derived through several interme-

diate witnesses, it is still weaker in degree ; there is greater

latitude afforded for misunderstanding and mistake, or even

designed willful misrepresentation, and it is more difficult to

appreciate the veracity of the original witness, the means which

he possessed of acquiring information, and the motives by which

he was actuated in making the communication. Ordinary expe<

rience shows how little credit is due to such mediate testimony
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and how' frequently it happens that even the most absurd and
improbable reports acquire credit.

SECTION XXIT.

EXAMINATION OF WITNESSES.

When a witness has been regularly sworn he is first examined
by the party who produces him, which is called the direct excnni'

nation, after which the other party is at liberty to examine him,
which is called a cross-examination; and then the party who called

him may examine him again, which is a re-examination. This is

the regular mode of proceeding, and it ordinarily closes the
examiuation of the witness." But, as we shall see hereafter, this

strict mode i§ scarcely ever pursued in actual practice. The
oflBce of a direct examination, or examination in chief as it is

also termed, is to lay before the court and the jury the whole of

the evidence of the witness that is relevant and material. The
office of a cross-examination is to search and sift, to correct and
supply omissions, and to affect the credit of the witness. The
office of a re-examiuation is to explain, to rectify, and put in

order stich matters as have been affected by the cross-examina-
tion. The examination of a single witness is an illustration of the

manner of conducting the examination of all the witnesses in

the cause. If the strict rules of examination are followed, the

party who produces a witness is bound to ask all material ques-

tions on the direct examination, and if this is omitted it cannot
be done in reply, for no new question can be put in reply which
is not connected with the cross-examination, and which does not
tend to explain it.

In one case a learned judge said :
" In strict practice, he who

has the aflBrmative ought to introduce all the evidence to make
out his side of the issue ; then the evidence of the negative side

is heard; and finally, the rebutting proof of the affirmative,

which closes the examination. ~In doing this, neither side ought
to be permitted to give evidence by piece meal, then to apply for

instructions, and again to mend and add to his proof, uiitil, by
repeated experiments, he shall make it come up to the opinion
of the court. An adherence to these rules, generally, will be
found necessary in all courts of original jurisdiction ; and, with-

out them, confusion, loss of time, and captious and irritable

conduct must follow. We say generally, for it will often be found
necessary for the presiding court, for good reasons, to depart from
them, to attain complete justice; and when they ought or ought
not to be varied, must in a great measure be left to the sound
discretion and prudence of the court, and a court of error ought
never to interfere for such departure, except where ipjustice is

done by it." Per Mills, J., in Braydon v. Groulman, 1 Monroe,
115, 117, 118.

The principle is so clearly stated in the foregoing extract, that

little need be added.
In a justice's court, where so many causes are tried by the

(a) Note 627.
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party ia person, or at least with the assistance of some unpro-

fessional person, neither of whom is expected to be familiar

with technical rules, it would not be proper to enforce the strict

rule to its full extent. But, even in such cases, it would be

proper for the justice to inform them of the nature and extent of

the rule, and then require a reasonable observance of it. Where
the cause is conducted by members of the legal profession, there

would be more propriety in enforcing a proper and substantial

compliance with the rule. The practice, however, has been so

loose in this parttcular, in justices' courts, that it would be diffi-

cult to attempt anything more than a general observance of the

principle of the rule. If a disregard of the rule will promote the

cause of justice, fair practice, and of truth, then a disregard of

it will be proper ; while, on the other hand, if a strict enforce-

ment of it will defeat an unfair practice as to the introduction of

evidence, or will prevent a willful or useless waste of time, or

will in any manner defeat injustice or oppression, then an
enforcement of the rule will be a solemn duty on the part of the

court. The rule itself must not, however, be misunderstood in

one important respect. In no case is either party bound to do

more than to prove the issues which are upon him at the time he

offers his evidence. He need not anticipate and disprove any

matters alleged afi&rmatively on the opposite side. For instance,

suppose the plaintiff sues on a promissory note, and the defend-

ant interposes a general denial, with a notice of set-off for goods,

wares, &c., and for work, &c. In such case the plaintiff need

only prove his own side of the case by proving a liability on the

note. He need not disprove the set-oflf until after it has been

sustained by the evidence of the defense. And this same rule

applies to all instances which are similar in principle.

In the examination of a witness in chief, the first rule to be

attended to is, that the questions be relevant to the matter in

issue. If this is not attended to and observed, the examination

will be rambling, tedious and uncertain, and likely to confuse

and perplex the jury, from the very circumstance of its compris-

ing irrelevant matter. Besides, the courts have a right to prevent

any questions from being put, which do not tend to the proof of

some of the issues. Ante, 418.

Each party is to decide whether he will offer any witnesses, or

whom those witnesses shall be, and the court may then decide as

to their competency. But no court has a right to require a wit-

ness to be sworn in favor of a party who does not desire to caU

him. And, therefore, a justice has no legal power to compel a

party to be sworn as a witness when he objects to being a witness

for himself, and when the opposite party does not call him as a

witness. McGormick v. Mulvihill, 1 Hilt.,' 131. And when a wit-

ness has been duly sworn, the court cannot examine him so as to

prevent any right which would exist in an ordinary course of

examination. And, therefore, when a defendant, on the trial of a

cause, called the plaintiff as a witness, under the 395th section
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of the Code, and, in reply to a question put to him by the court,

the plaintiff testified to new matter, going beyond the point to

which he was examined by his adversary ; it was held, that the
defendant was entitled to offer himself as a witness, for the
purpose of answering such new matter. Myers v. McCarthy, 2

Sandf., 399.

SECTION XXV.
CROSS-EXAMINATION.

Before entering upon a cross-examination, a preliminary ques-
tion may arise whether the witness has so far given evidence in

chief as to entitle the opposite party to cross-examine. If a wit-

ness is called by a party merely for the purpose of producing a
written instrument belonging to the party, which is to be proved
by an other witness, he need not be sworn, and if he is not sworn,
he will not be subject to cross-examination.

If a witness is sworn, and gives some evidence, as for instance,

to prove an instrument, however formal the proof may be, he is to

be considered a witness for all purposes. Or, if a witness is sworn,

and would be competent to give evidence for the party calling

him, the other party will be entitled, strictly, according to the

general rule, to cross-examine him, although he has not been
examined in chief. But, if the counsel of one of the parties calls

a witness by mistake, and discovers the mistake before he puts a
question to him, the witness, though sworn, will not be subject to

cross-examination. So, where a witness has been asked only one
immaterial question, and his evidence is stopped by the court, the

other party has no right to cross-examine him.

After a witness has been examined in chief, the adverse party

is at liberty to cross-examine him. The power and opportunity

of cross-examination, it will be recollected, is one of the principal

tests which the law has devised for the ascertainment of truth
;

and this is, certainly, a most efficacious test. By this means, the

situation of the witness with respect to the parties and the subject

of litigation, his interest, his motives, his inclination and preju-

dices, his means of obtaining correct and certain knowledge of

the facts to which he bears testimony, the manner in which he
has used these means, his powers of discerning facts in the first

instance, and his capacity for retaining and describing them, are

fully investigated and ascertained, and submitted to the consid-

eration of the court or jury, who have an opportunity of observ-

ing the manner and demeanor of the witness; circumstances

which are often of as high importance as the answers themselves.

It is not easy for a witness who is subjected to this test, to impose

upon the court ; for, however artful the fabrication of the false-

hood may be, it cannot embrace all the circumstances to which

the cross-examination may be extended ; the fraud is therefore

open to detection, for want of consistency between that which

has been invented, and that which the witness must either repre-

sent according to the truth, for want of previous preparation, or
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misrepreseut according to his own immediate invention. In tlie

latter case, the imposition must obviously be very liable to detec-

tion ; so difficult it is to invent exteiiiporaneously, and with a

rapidity equal to that with which a series of questions is pro-

posed, in the face of a court of justice, and in the hearing of a

listeuiug and attentive multitude, a fiction consistent with itself

and the other evidence in the case.

The purpose of a cross-examination is, either to impugn the

credit of a witness, or to get him to explain or give a color to

what he has already stated, in his examination in chief ; so as to

render it less unfavorable to the party cross-examining. You
may cross-examine him for the purpose of showing that he has
no great respect for the moral obligation of the oath he has taken

;

or to show that, however he may design to speak the truth, his

means of knowledge upon the subject of his evidence were so

limited, he may possibly have been deceived in what he asserted

in his examination in chief ; or to show that he is interested in

the event of the action, for, although interest would not disqualify

him from testifying, it would be a question whether it affected

his credit ; or to show that he has been arrested or punished for

offenses, or otherwise so degraded that no dependence can with

safety be placed upon his testimony ; or to impeach his veracity,

by showing that he has, at other times, made declarations, by
parol or in writing, or done acts inconsistent with the evidence

he has given upon his examination. But, in this latter case, you
will not be allowed to impeach the testimony of the witness, by
proving his former declarations or acts to the contrary, unless

you first cross-examine him particularly as to his having made
such declarations or done such acts. This subject will be more
fully explained hereafter, when treating of impeaching witnesses.

The credibility of a witness is compounded of : his knowledge
of the facts he testifies ; his disinterestedness ; his integrity ; his

veracity, and his being bound to speak the truth, by such oath as

he deems obligatory upon his conscience.
If he be deceived in the facts, no dependence of course can be

placed in his testimony, however disinterested he may be, and
however unimpeachable his character may be for integrity and
veracity.

Where there is a doubt, therefore, whether the evidence given

by a witness be not founded in some misconception, it is the duty
of the counsel, who cross-examines him, to question as to the

sources of his knowledge ; his reasons for believing the fact to

be as he has stated ; his reasons for recollecting it ; the circum-

stances attending its occurrence ; whether it was light or dark

;

whether few or many persons or none at all were present ; whether
it was late or early in the day ; and whether he was near or dis-

tant at the time it occurred, and the like ; so that the court and
jury may be able to judge of the degree of confidence they may
repose in the witness' testimony.

But, valuable as the right of cross-examination is, it is some-
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times a dangerous • instrument in the hands of an unskillful or

inexperienced person. If, by an unfortunate or unskillful ques-

tion put on cross-examination, a fact be extracted or elicited which
would not have been evidence upon an examination in chief, it

then becomes evidence against the party cross-examining. But
a witness is not allowed voluntarily to obtrude inadmissible evi-

dence, and if he does so, it is not to be considered as evidence in

the action, and the court and jury should give it no consideration

whatever. This is a just and a most important rule ; for a
fraudulent and subtile witness will sometimes endeavor to baffle

and annoy his cross-examiner for the purpose of deterring him
from pursuing his course by introducing into his answers matters
which are foreign to the question put, and which are unfavorable
to the cross-examining party.

With regard to the relevancy to the matters in issue of ques-

tions which may be put on cross-examination, it is to be observed,

that considerable latitude is allowed in this respect, where the

tendency of the questions is to affect the credit of the witness.

A witness may be asked questions affecting his own character,

and consequently his credit, though such questions have no rela-

tion to the matters in issue. But a witness cannot be cross-

examined as to any facts which, if admitted, would be collateral

and wholly irrelevant to the matters in issue, and which would
in no way affect his credit, and still less can he be cross-examined
as to such facts, for the purpose of contradicting him by other

evidence, and in this manner to discredit his testimony.* And if

the witness answers such an irrelevant ouestion before it is dis-

allowed or withdrawn, evidence cannot afterwards be admitted
to contradict his testimony on the collateral matter. Plato v.

Reynolds, 13 E. P. Smith, 586. Post, 515.

The principle of a rule which excludes an inquiry into such
collateral matters is, that it would render an inquiry, which ought
to be simple, and confined to the matter in issue, intolerably com-
plicated and prolix, by causing it to branch out into an indefinite

number of- collateral issues.

Witnesses are frequently cross-examined in relation to writings,

such as deeds, contracts, letters, papers and documents, and jus-

tices are not a little perplexed as to the rule which ought to be
observed in such cases. For that reason a few of the principles

which govern in such cases will be here stated.* When a witness

is cross-examined as to such writings, the examination is con-

ducted with a view either to establish in evidence the contents of

the writing as material to the cause, or to test the memory or the

credit of the witness. When the object of the cross-examination
is to establish the writing in evidence, the cross-examinifig coun-
sel has no right to represent or state the contents of the writing

in the form of a question, and then ask the witness whether he
wrote such a paper or writing to any person, with such contents,

or contents to the like effect, without first showing the writing to

the witness, and asking bim whether he wrote the letter or paper.

The Queen's Case, 2 Brod. & Bing., 284 to 315. If the paper is

Wait II—61 * Carpenter y. Ward, 3 Tiff.. 243. {a) Note 595
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showu to the witness, and he admits that he wrote it, the whole

paper will be made evidence when introdnced at the proper time.

So, again, on cross-examination it is permitted to show a witness

a part of a letter, or one or more lines, and not the whole of the

letter, and then ask him if he wrote that part of it. J6. But if

the witness does not state whether he did or did not write what
is shown him, he cannot be cross-examined as to the contents of

that letter,, because the letter itself is the best evidence. li.

If the witness admits that he wrote the letter, he cannot he

cross-examined as to the contents by means of questions put to

him by the cross-examining counsel, but the letter itself must be

read to show whether it contains such statements as are embodied
in the question. li.

If the letter or paper is admitted by the witness, it is some-
times a question when it shall be introduced in evidence. The
general rule is that it is to be read as the evidence of the cross-

examining counsel, as part of his evidence in his turn, after he

shall have opened his case; but if the counsel who is cross-

examining suggests to the court that he wishes to have the letter

or paper read immediately, in order that he may, after the con-

tents of that paper shall have been made known to the court,

found certain questions upon such contents, which could not

well or effectually be done without reading it, that becomes an

excepted case, and, for the convenient administration of justice, it

is permitted to be read at the suggestion of counsel, but con-

sidering it, however, as a part of the evidence of the counse'

proposing it, and subject to all the consequences of having >i.

considered as a part of his evidence, li.
On cross-examination, counsel are not permitted to ask a wit-

ness whether he has made- representations of a particular nature,

and not specifying in his question whether the question refers to

representations in writings or in words. li. In such a case the

opposite counsel have a right to interpose and ask the court to

direct the cross-examining counsel to ask whether the represen-

tation was in writing or in spoken words. li.
But, it may be properly asked, on cross-examination, whether

the witness has said such a thing, for that implies that it was
words spoken and not written. li.
The instances in which evidence is rejected, when it is sought

to show the contents of a writing; by examining a witness, is

founded upon the principle, that the paper is the best evidence
of its contents. But it frequently happens that the cross-exami-
nation of a witness as to what he has before said or written on
the subject of inquiry, is material only as a test to try his mem-
ory and his credit.

Such evidence is usually admissible, for no other jnirpose than
to try the credit or the capacity of the witness." What a witness
stated on a former occasion may be very material evidence to

contradict him, or to impeach his testimony, but can rarely be
evidence of the fact stated ; and it is a remarkable circumstance,

(a) iTOTE 628.
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that the question was never, in the course of inquiry in the case
which occasioned so much discussion on the subject, directly

raised, whether a cross-examination as to something written by
the witness, for the purpose, not of proving any fact in the cause,

but simply of trying the credit or ability of the witness, was
subject to the same strict rules as governed an examination for

proving material facts; and whether the witness might not be
cross-examined as to what he had written, without producing the

Avriting, where, although not proved to be lost, it was not in

the possession of the examining party. But the question has
been decided in the English courts, one of which held, in 1852,
that upon a cross-examination, a witness cannot, even for the

purpose of discrediting him, be asked as to the contents of a
written paper, which is neither produced, nor its absence accounted
for. Macdonnell v. JEvans, 2 J. Scott, 930; but see HoUingham v.

Eead, 4 J. Scott ST. S., 388. In Bellinger v. People, 8 Wend., 595,

a letter in the handwriting of the witness was shown to him, and
he was then asked: "Did you not write that letter in answer to

a letter charging you with forgery?" And it was held that tl|e

question was inadmissible for any purpose, inasmuch as it was
an attempt to get at the contents of a written document, which,
for anything that appeared, might have been produced.
And in a recent case the court of appeals has put the question

at rest, so far as this state is concerned. In Newcomb v. Gristvold,

10 E. P. Smith, 298, a witness was asked, on cross-examination,

whether he had^not been convicted of petit larceny, which was
objected to by the opposite party, on the ground that the record

was the best evidence of the matter; and the objection was sus-

tained, and the evidence excluded, which was held to be the

proper ruling in the case." And the party may take the objection,

even though the witness does not object to answering such ques-

tion. Ih. So, where a question is put to a witness, asking him
whether he had made certain specified statements in an affidavit

which was not produced, it was held that the evidence was objec-

tionable, on the ground that the affidavit was the best evidence

upon that subject. 76.

A party having produced a document for the purposes of cross-

examination, is not bound to read it before he comes to his own
side of the cause, although he may have shown it to the witness

and have cross-examined him upon it ; and if a party, on cross-

examination, obtains proof of a document, the opposite side, it

has been said, has no right to see the paper for the purpose of

reexamining the witness, as to the paper being in the handwriting

of the party whose handwriting is sworn to.'' If the cross-examin-

ing counsel merely produces a paper, and asks the witness whether

it is in his handwriting, that does not entitle the other side to see

it ; but if he proceeds to found any question on the document,

the opposite counsel has a right to see it ; and if, upon a writing

being put into the witness' hand for the purpose of cross-examin-
(a) Note 629. (&) Note 630.
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ation, the cross-examination wholly fails, the ad\-erse counsel is

not entitled to look at the paper.

And.it has been held, that when a witness has been examined
as to entries in a book, the adversary cannot cross-examine as to

other entries which have not been used, without putting them in

as his evideuce. Where, upon the examination in chief of a wit-

ness, a valid objection has been taken to the admission, of illegal

or incompetent evidence, a cross-examination as to the same
matter, by the objecting party, will not waive the previous valid

objection. Simpson v. Watrus, 3 Hill, 619 ; Worrall v. Parinelee,

1 Comst., 519 ; Dttff v. Lyon, 1 E. D. Smith, 536.

The court possesses ample power to prevent an abuse of the

privilege of cross-examination. Peels v. Richmond, 2 E. D. Smith,

380. Post, 632, 633.

Still, as the right of cross-examination is a very valuable one, the

courts ought to allow it liberally and indulgently, in every case,

unless there is an evident intent to abuse the privilege. In one
case the court remarked, " that cross-examination had gone to an
unreasonable length ; but he had, in general, permitted gentlemen
to go as far as they pleased, because, if there was an honest case

on the other side, it would do them no good." And a learned

writer comments upon the subject as follows :
" The benefits of

cross-examination are sometimes defeated by the interposition

of the court, to require an explanation of the motive and object of

the question proposed, or to pronounce judgment upon them im-

mediately ; whereas, experience frequently shows, that it is only

by an indirect and apparently irrelevant inquiry, that a witness

can be brought to divulge the truth which he had prepared him-

self to conceal ; the explanation of the motives and tendency of

the question furnishes the witness with a caution that may wholly

defeat the object of it, which might have been successfully

attained, if the gradual progress from immateriality to materi-

ality was withheld from his observation. The importance of an
inquiry may sometimes be strongly felt by an advocate, and upon
very reasonable grounds, from his own instructions with respect

to the bearing and circumstances of the cause, which the judge,

acting only, upon the impressions of what has already been dis-

closed, cannot, by any possibility, anticipate. The full exposition

of the motives can only be attained by a premature exposition of

the case that is to be brought forward, and even when that can

be done without prejudice to the party, the endeavor to satisfy

the court would have the common eflfect of an interruption of the

regular course of inquiry, and, instead of assisting the accurate

discussion of the question, would, in all probability, terminate in

confused and desultory altercation." The right of cross-examin-
ing a witness, by inquiring into collateral facts for the purpose of

discrediting the witness, is so far a matter of discretion with the

court that it may be limited by the circumstances of the case.

Alltn V. Bodine, 6 Barb., 383 ; and see Fry v. Bennett, 3 Bosw.,
201, 239.
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The time when a witness shall be cross-examined is also in tlie

discretion of the court. It is usually done immediately after

the examination in chief is closed. But it may be delayed by the
court to any stage of the cause before the cause is finally sub-

mitted. There onght, however, to be some good reason shown,
before the ordinary course is abandoned, and the exceptionnl

practice adopted. The general rule is, thajt the court will require

counsel to avail themselves of the opportunity of a cross-examin-

ation before the witness leaves the stand, xinless for some good
reason the court should allow them the privilege, at a subsequent
stage of the trial. Sheffield v. Rochester and Syracuse U. JR., 21
Barb., 339. And, in the case last cited, the plaintiff's counsel
publicly inquired of the defendant's counsel, before dismissing

the witness from the stand, whether any of the facts testified

to by this witness would be controverted on the trial, to which
the defendant's counsel replied, that they should introduce no
evidence on the points testified to by him. The right to cross-

examine the witness was not reserved by the defendant's counsel.

At the close of the trial, the defendant's counsel called for the

witness for a further examination, but he did not appear, as he
had gone home without leave; and the plaintiff's counsel received

no intimation that he was wanted until after he had gone. And
the court held that the right to further examination by the

defendants was lost by their own acts; and that the plaintiff was
not bound, under the circumstances, to detain the witness longer

than he had done.

If a witness dies after his direct examination, and before the

cross-examination, the evidence taken cannot be rejected, but is

to be taken as a part of the evidence in the cause. Forrest v. Kis-

sam, 7 Hill, 463. But, if the opportunity to cross-examine is lost,

by reason of the misconduct or fault of the witness, or of the

party calling him, his evidence will be struck out of the case. lb.

If a party to the action is a witness, and he refuses to answer
proper questions on his cross-examination, his evidence will be
struck out. Burnett v. Phalon, 19 How., 530; S. C, 11 Abb., 157.

SECTION XXVI.

EE-EXAMINATION.

After a witness has been cross-examined, he may be re-exam-

ined by the party who called him; and upon such re-examination

he may be examined as to all matters upon which he has been

cross-examined, which will give an opportunity for explaining any
new facts which have thus come out. Counsel have a right, on

such re-examination, to ask all such questions as may be proper

to draw forth an explanation of the sense and meaning of the

expressions used by the witness on cross-examination, if they are^

in themselves doubtful ; and also to ascertain the motive by which

the witness was induced to use those expressions; but he has no

right to go further, and to introduce matter new in itself, and not



486 FURTHER EXA:MIXATI0]S".

suited to the purpose of explaining either the expressions or the

motives of the witness/
It has already been seen that a witness cannot obtrude evi-

dence on cross-examination, which he could not have been per-

mitted to give on an examination in chief, ante, 475 ; but if counsel

voluntarily cross-examine as to inadmissible matter, the opposite

counsel is entitled to re-examine upon it. Blewett v. Tregonnmg,
3 Ad. & Ell., 554; Greville v. Chapman, 5 Ad. & Ell. N. S., 731.

In the case last cited, a witness for the plaintiff stated, on cross-

examination, that by the rules of the jockey club the owner of a

horse might bet against his own horse, and then withdraw him;
but it was held that he might be asked, on re-examination,

whether he did not consider such conduct dishonorable.

SECTION XXVII.

FURTHER EXAJIINATION.

After the witness has been examined in chief, on cross and on

a re-examination, it not xmfrequently happens that one or the

other of the parties desires to ask further questions of the witness,

on account of the accidental omission of inquiring as to some
fact which escaped attention or recollection, or because the party

then learned, for the first time, that the witness knew some fact

which was not before known to such party, or for some similar

reason. And so, in other cases, after the evidence in the entire

case has been closed, one of the parties sometimes desires to

recall a witness and further examine him; or he may even wish
to call a new witness, who has not before been sworn. In all

such cases, the matter is entirely within the discretion of the

court.

In ordinary practice, this discretion is liberally exercised, if it

is for the furtherance of justice.

As to each witness, the practice is, as we have seen, ante, 477,

for the party who calls the witness to examine him first. He is

then cross-examined and finally re-examined. So, too, on the

whole trial, the party holding the affirmative of the issue calls

his witnesses and they are examined, and he then rests his side

of the case. The opposite side then calls his witnesses, who are

also examined, and that side of the case submitted ; and finally

the party opening the case introduces his evidence in reply,

when, in the usual course of practice, the evidence in the case is

considered closed. But there are so many causes of error and of

omission as to the introduction of evidence, that this strict rule

is scarcely ever enforced. The material rights of either party
ought never to be permitted to suffer by reason of an excusable
omission. A single material question may have been inadver-
tently omitted, and the mouth of the witness ought not to he
"closed for that reason. And it may sometimes be necessary to

examine a witness as to entirely new matter, or to call several

new witnesses, for the purpose of attaining entire justice in the
(a) Note 631.
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cause. In such cases a further examination is permitted, and
with it the right to further cross-examine, re-examine, &c.
So the court has power to permit a witness to be examined,

cross-examined and re-examined, over and over again, at any
time during the trial. But great care should be taken in the

exercise of this discretion, so as to prevent either party from
gaining any advantage over the other by any trick, artifice or

fraud. If the plaintiff should declare that he had finished his

.evidence, and in consequence of such declaration the defendant
should dismiss some or all of his witnesses, and the ijlaintiff

should then offer to produce new evidence, which might, perhaps,

have been contradicted, or answered, or explained by the wit-

nesses who were dismissed, the court would never tolerate so

unfair a practice, nor suffer a plaintiff to avail himself of the

advantage of such ungenerous and fraudulent conduct.

This same rule applies, of course, to both parties, and, there-

fore, if the defendant declares his evidence closed, and the

plaintiff dismisses his witnesses in consequence, the defendant
will be precluded from calling witnesses as to any matter which
might have been answered by the plaintiff's witnesses, who were
dismissed.

When evidence has been duly taken on a trial, without objec-

tion, and it bears upon material issues, the court has no right to

strike it out, or to exclude it from the consideration of the court

or jury. Hall v. Earnest, 36 Barb., 585, 591. If the evidence is

proper in kind, though not in degree, or if it is objectionable

otherwise upon some technical ground, all right of exception to

it is waived by the parties, by not objecting' in time, and all

rightful control over it by the court is gone. li.

It is only when evidence is received upon some condition, mis-

take or contingency, that the court can properly direct the jury to

disregard it and treat it as not received. But when it has been
given and received absolutely, it cannot in any way be stricken

out of the case or disregarded. J&.

Parties sometimes introduce evidence which does not answer

their purpose, or they elicit an answer from a witness which is

unfavorable ; in all such cases they must abide by the election

made and its results, for they cannot withdraw the evidence, nor

require it to be struck out. Decker v. Bryant, 7 Barb., 183, 189

;

YiVbard v. Staats, 3 Hill, 144. Evidence once given belongs to

the cause, and is the' common property of all the parties. Ih.

There are some cases in which evidence may be struck out, even

after it has been given. But it is to be done by the i)arty

opposed to the introduction of the evidence. If, for instance,

property has been- sold by a bill of sale, and the plaintiff proves

the sale by oral evidence, and the defendant first discovers on a

second cross-examination that the sale was by writing, he may
move to strike out the oral evidence. Dunn v. Hewitt, 2 Denio, 637.

So where a witness has given considerable evidence before it

is disclosed that he is not a competent witness, the opposite party
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must tben move to strike out his evidence if he would avail him-

self of the objection. Heely v. Barnes, 4 Denio, 73.

Parties sometimes estop themselves from objecting to evidence

which would have been objectionable but for their own acts.

If both parties give parol evidence of the contents of a writteu

instrument, without any objection by either of them, both parties

will be held to have acquiesced in receiving parol evidence of its

contents, and neither party will be permitted to object to show-

ing fully the entire contents of the instrument by parol evidence.

Morss V. Stone, 5 Barb., 516 ; Seaman v. Benson, 4 Barb., 445.

And when one party agrees that the opposite party may intro-

duce evidence which is legally inadmissible, if objected to, he

cannot afterwards complain of the reception of such evidence,

nor of the reception of other evidence of a similar character.

Mundell v. Butler, 10 Wend., 119. When a party consents to

establish a law of his own as to evidence, he must abide by it. Ih.

In taking notes of evidence, it is sometimes the case that a

question is raised as to what the witness testified. In such a

case, if the witness is requested to repeat his answer, and he does

so partially, but omits to state the whole of it, or if it is claimed

by counsel that a part of it is omitted, and the witness asserts

that h'e has repeated the entire answer, the party claiming the

entire answer may call the stenographer or shorthand writer of

the court, and swear him as to the fact whether he has taken

such answer, and whether the witness has repeated the whole of

it. Rex V. Slater, 6 Oarr. «& Payne, 334. So, too, any other person

would be equally competent for the same purpose, if he took the

entire answer down in the language employed by the witness,

and he 2an swear positively that it was used by the witness.

SECTION XXVIII.

OPINIONS AND BELIEF, SKILL AND SCIENCE, &C.

A witness is examined, either as to facts, simply, which he him
self knows, or, in some instances, as to his own inferences from
facts, or as to facts which he has heard from others. In ordinary

cases, the witness ought to be examined as to facts only, and not
as to any opinion or conclusion which he may have drawn from
facts, for those are to be formed by the court or a jury, except, in-

deed, where the conclusion is an inference of skill and judgment"
A witness examined as to facts, ought to state those only of which
he has personal knowledge ; and such knowledge is supposed, if

not expressly stated, upon the examination in chief; and, upon
cross-examination, his means of knowledge may be fully investi-

gated, and if he has not had sufficient and adequate means of

knowledge, his evidence will be struck out. A witness, on his

examination in chief, must not, as a general rule, be examined
as to his belief, or his persuasion, but only as to his knowledge of

the facts in the case, because judgment is to be given according
to the allegatiDns and the proofs. A recent case will illustrate

this principle : The question in the case was, whether a notice of
(a) Note 632.
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protest was dnly servi^d. The service was made by a clerk of the

notary ; and on the trial he was a witness, but he had no recol-

lection whether the service was made at the proper time. He
produced a copy of the protest, at the foot of which was a memo-
randum in these words :

" Served notices of protest at indorsers'

oflices ;" which memorandum was in his handwriting. He fur-

ther testified that he had no recollection of the service, except
what was indicated by the memorandum ; that he was certain

that the memorandnui was made on the day of the protest, though
he had no positive recollection when it was made ; that he was
confident of the service, from his invariable custom ; and that it

was possible that the service was not made as the memorandum
stated. The court held the proof of service defective, and used
the following language :

" The testimony of the clerk, in respect

to the time of the service, is nothing more than the conclusion

he draws from the existence of the memorandum, the time of

protest, and his custom in serving such notices. It was no proof

of the fact that the service was made within the time required by
law, but simply a conclusion formed in his mind, from the exist-

ence of other facts. If he had any recollection of the circum-
stance of having served the notices, however faint may have been
the impression remaming upon his memory, it would be evidence

of the fact to submit to a jury. But he had none. His memorj-
totally failed him. When he saw the memorandum, he was con
vinced that he had made the service, and was willing to sweai
positively that he made it on the 14th, but not because the memo-
randum recalled -or revived the recollection of a circvimstance

which had passed from his memory, but from a conviction in his

mind, the result of an operation of reason and judgment. The
recollection of a fact bj^ a witness is one thing, and his presuming
or being convinced of the existence of a fact, in respect to which
he has no recollection, is an other. The former is the only testi-

mony which it is competent for a witness to give ; the other,

upon a fact which is disputed, is no testimony at all." Daly, J.,

Taylor v. Stringer, 1 Hilt., 377, 381.

In an other case it was important to show that a specified con-

versation alluded to a particular time, at which it was alleged a

warranty was made as to a certain horse. The witness testified

that there was nothing in the conversation from which he could

say that the plaintiff" alluded to the time of the sale as the period

when the defendant had given this information. He was then

asked by the defendant's counsel what his Mief was as to that

fact.* This was objected to, but the evidence was allowed, and
the judgment was reversed. The court said: " The justice erred

iu permitting' the witness to state his helief, after he had sworn
that there was nothing in the conversation from which he could

say that the plaintiff referred to the time of the sale. Cutler v.

Garpenter, 1 Oow., 81, 83, and see Butler v. Benson, 1 Barb., 527,

537. So, too, it is not proper to ask a witness what he supposed,

at the time, was the eff"ect of a particular transaction, or to ask

Wait 11-62 <») ^°™ ^^^-
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what impression was produced upon his mind by what passed.

The inquiry ought to be what was said or' done. Weber v. Kings-

land, 8 Bosw., 416.

So far as it regards mere belief or persuasion, which does uot

rest upon a sufficient or legal foundation, the cases just cited

show that they are uot competent evidence. But there are cases

of persuasion or belief, founded upon the actual knowledge of

the witness, in which the belief of the witness is proper evidence.

On questions of identity of persons, or of handwriting, when the

witness is familiar with the handwriting in question, or with the

person whose identity is in dispute, such witness may state his

belief as to the identity of the person or the genuineness of the

signature, although he may not be able or willing to swear posi-

tively." In such a case, however, the question is not merely one

of belief, as in the cases cited. It is clearly a matter of recollec-

tion, and the question is, how confidently the witness can speak

upon that subject. The belief of the witness, in such a case, is a

mere matter of recollection, and its value is entirely a question

for the jury or the justice in their place.

There are well established exceptions to the rule that witnesses

must speak as to facts alone. One of these exceptions is when
the question is one of skill or science. When professional men
and others give evidence on matters of skill and judgment,

their evidence frequently does not, and often cannot, from the

nature of the case, extend beyoad opinion and belief. And the

general rule is, that when the question is one of skill or science,

or the inference is one of skill and judgment, the opinion of

experienced persons is admissible, for by such means only can a

court or jury be enabled to form a correct conclusion. The gene-

ral distinction is this, that the jury must judge of the facts for

themselves, but that whenever the question depends on the exer-

cise of peculiar skill and knowledge that may be made available,

it is not a decision by the witness on a fact to the exclusion of

the jury, but the establishment of a new fact, relation, or connec-

tion, which would otherwise remain unproved. Not to admit

such evidence would be to reject what was essential to the inves-

tigation of truth. But, to render opinions competent evidence,

it is important that two things should exist in the case. First,

the matter upon which it is proposed to introduce evidence of

opinions, must be one of sMll or sciencey And, secondly, the wit-

ness must be shown to possess such knowledge or skill as to

render him competent to give an opinion. Where the question

is not one of skill or science, opinions will not be evidence, no

matter how learned or scientific the witness may be whose opin-

ion is asked. A few illustrations from the adjudged cases will

uot be inappropriate, by way of applying these principles.

In one case, Lamoiire v. Caryl, 4 Denio, 370, the opinion of a

farmer was held to be incompetent to prove the value of the ser-

vices of a clerk in a country store. And the court said, pages

373, 374: "A witness for the defendant, who had known him a
(a) Note 634. (6) Note 635.
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clerk while in the service of the plaintiff, was asked fey the

defendant what his services were worth. The witness had testi-

fied that he was a farmer, and did not know what clerks in country
stores usually received. The plaintiff objected to the inquiry,

but the objection was overruled, and the question was answered.

In general the opinion of a witness is not evidence for a jury,

although there are exceptions to the rule. But they all proceed
upon the principle, that the question is one of science or skill, or

has reference to some subject upon which the jury are supposed
not to have the same degree of knowledge with the witness.

The evidence of experts is received, on the ground of science or

skill, and witnesses may speak on the value of property or labor,

when it appears they have any peculiar sources of knowledge to

guide them on these subjects, and which are not presumed to be
equally within reach of the jury. The witness whose opinion

was received was not shown to have any means of knowledge on
this subject, beyond the range of the jury. Objection was made
to his opinion being received as evidence. The objection was
well founded, and should have been sustained. The parties were
entitled to the judgment of the jury on the value of the defend-

ant's services, and how were they, rightfully, to be aided by the

mere opinion of a witness who had no means of information

beyond their own? Opinions are to be formed by jurors, but it is

the business of witnesses to deal with facts. Even where their

opinions are allowable, it is more with a view to inform the jury

on some matter of fact, than for the mere purpose of obtaining

au opinion. The expressed opinion of an expert, or of a person

acquainted with some peculiar subject or business, is little more
than a brief abstract of a long examination. The law, in such
case, allows the opinion as a substitute for an extended examina-
tion. It is brief and intelligible, and may very properlj?- be
received as the result of what would be established by the evi-

dence of the witness, if given in detail. But when the witness

has no such information to impart, the law will in no case permit
his opinion to.be received." And see Jefferson Ins. Go. v. Co-

theal, 7 Wend., 72, 78.*

The amount of damages which may result from the breach of a
contract cannot be proved by the opinion of a witness.

In an action upon a lease for the recovery of rent, the defend-

ant claimed to recoup damages, which he alleged he was entitled

to, by reason of the neglect or refusal of the plaintiff to construct

or keep in repair certain water arrangements upon the premises

occupied by the defendant, for the purposes of a tavern, and
an inpkeeper was called as a witness for the defendant, and the

witness was asked, in a great variety of forms, how much it

was worth to the defendant to have that water, supplied by the

aqueduct, by the day, the quarter, and by the year ; and what

damage the defendant would sustain, per day, quarter, and year,

by being deprived of the water ; but this evidence was excluded,

which was held right. Harger \. Edmonds, 4 Barb., 256. ''The
(a) Note 636.
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great objection to this species of evidence is, that it calls for

the opinion of the witness upon a question on which the opiuions

of witnesses are not evidence. The diminution in the annual,

quarterly, or daily value of the premises, occasioned by the

withdrawal of this water ; or, in other words, the amount of

the damage of the defendant, arising from such withdrawal or

deprivation, would depend, for its just determination, not on anj

professional skill or knowledge of the witness, but on a vast

variety of facts, from which any sensible man could form a

judgment, as well as a taverukeeper, living in an other town.

The situation of the tavern, the amount of business or custom it

enjoyed, the kind of customers who frequented it, the distance

from a stream, well, spring, or other supply of water, and perhaps

the expense of digging a well, would all be material facts on

Avhich to found a correct opinion. When these facts should be

spread before a jury, with the length of time which the water

was withheld, the jury would l;)e enabled to give a reasonable

estimate of the damages." J&., 258, per Gridlet, J.

So, in an action by a tenant against a landlord for his refusal

to deliver possession of the premises to the plaintiff, it is not

competent to prove the amount of damages by the opinions of

witnesses. Giles v. O'Toole, 4 Barb., 261.

Again, in an action for the recovery of damages, for not feed-

ing the plaintiff's cattle as good hay as the defendant agreed to

do, it is not competent to jjrove the amount of damages by asking

a witness what damage accrued in consequence of feeding the

cattle upon the hay in question, instead of the hay agreed upon.
'

Morehouse v. Mathews, 2 Oomst., 514. The court said, page 516:

" In the case before us, the witness could have legally testified to

the degree of inferiority of the hay fed, to that agreed to be fed,

by the defendant. He could also have testified as to the condi-

tion of the cattle when brought to the defendant's and when
taken away ; and to any other fact calculated to enable the court

or jury to form a just opinion on the question of damages; but

the mere opinion of the witness on the amount of damage, was

entitled to no weight. If the witness had testified that he

was acquainted with the value of cattle, I think he might have

been allowed to state how much less valuable these were when
taken away than when driven to the defendant's, in consequence

of the inferior quality of the food. But then he should state the

facts upon which he founded his valuation, so that the jury might

be able to appreciate his estimate at its just value." And see

Nellis V. McOarn, 35 Barb., 115 ; and opinion in De Witt v.

Barly, 3 E. P. Smith, 345.^^ i

But, where the question is one of skill or science, and the wit-

ness is competent to express an opinion, he may be asked his

opinion. When, for instance, the witness is a brick or a tile

maker, and he has followed the business several years, he may
be a§ked whether a certain described mode of placing the brick

in the kiln is a proper one; or he may be asked what effect

(a) Note 637.
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it would have if the tiles or bricks were burned when lying flat,

instead of upon an end. Wiggins v. Wallace, 19 Barb., 338.

Whether a witness is coriipeteut to express an opinion is a ques-
tiou for the justice, yet, if he misjudges, it is as much an error as

though he misjudged upon auy other question. Ih.
But, where a person is liable for proper advances which may;

be needed for the support of an infant, it is not proper to prove
by a witness that cercain payments were properly made for arti-

cles purchased for such infant. Merritt v. Seaman, 2 Seld., 168.

In actions for negligence it is not competent to ask a witness
whether the negligence of one of the parties caused the alleged

iujury for which the action is brought, or whether certain specitied

acts constitute negligence. In an action for injuries arising from
a collision of vessels, it is not competent for the defendant to ask
his pilot either of the following questions :

" "Was that collision

caused by any negligence of yours •?" or, "From what you dis-

covered of the tug in coming down, was she in fault, and how V
because such questions are intended to elicit the opinion of the
witness upon questions which are to be decided by the court or

jury upon the evidence introduced ou the trial. Crofat v. Brook-
lyn Ferry Co., 36 Barb., 201.''

So in an action to recover damages for losses sustained from
five, alleged to have been caused by the negligence of the defend-
ant in the use of a steam dredging machine, it is not com])eteut
to ask a witness whether he considers it dangerous to use a steam
dredge without a spark catcher. Teall v. Barton, 40 Barb., 137

;

8. C, 11 E. P. Smith, 544, by name of Hinds v. Barton.
So, in an action by a traveler for the recovery of money which

had been stolen from a locked portmanteau left in a locked room
of the defendant, who was an innkeeper, it was held that the
opinions of other innkeepers that the plaintiff was negligent in

thus leaving his money, were not competent evidence. Taylor v.

Monnot, 4 Duer, 116.

In an action against a defendant for the loss of a considerable
quantity of wheat, which it is alleged was lost by reason of the
neghgence of the defendant in threshing it, the cases are con-
flicting whether the plaintiff is permitted to ask a witness how
much wheat was wasted by the defendant in threshing 648 bushels
of wheat, according to the defendant's tally of the plaintiff's

wheat. It was held that he could not do so in Cooh v. BrocMoay,
21 Barb., 331 ; but see Sarpending v. SlioemaJcer, 37 Barb., 270,
to the contrary, where the following question was held to be
proper, after showing the witness to be competent to express an
opinion :

" How much less buckwheat was there, than there

would have been if the same had been properly threshed?'"*

In an action for the recovery of damages sustained by the plain-

tiff, by reason of having his land burned over, and the wood and
timber thereon burned and injured, by the negligence of the

defendant in improperly setting fire to brush on his own fari^, it

is not competent for the plaintiff to ask a witness to state, from
(a) Note 638. (5) Note 639.
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what lie saw, bow mnch damage was done to the farm. Simons

V. Monier, 29 Barb., 420.

In an action against a carrier for tlie recovery of the vahie ot

a horse, which, it was alleged by the plaintiff, had died from

injuries caused by the negligence of the defendant, it is not com-

y>etent to ask the opinion of a witness whether a wound, which

he saw inflicted on the horse, was suflicient to cause the death

of the horse, when the witness has testified previously to asking

such question, as follows :
" I have been acquainted with horses

twenty-five years ; I have owned horses for twenty-five years,

from one to sixty, all the time ; I have doctored all my owa
horses for fifteen years, and the same for other people ; I doctor

a horse pretty much as I do myself." Harris v. Panama Railroad

Co., 3 Bosw., 7. In the case last cited, the witness, after express-

ing an opinion that the wound was suflicient to cause the death

of the horse, testified as follows in cross-examination :
" I am

not a horse doctor ; I have seen the skeleton of a horse, but never

have seen the sinews and nerves ; I was called up to doctor a

horse about two years ago ; the mare had run away, and had

run a shaft into her shoulder ; I bled the mare that night ; that

wound did not bleed." The court said, pages 12, 13 :
" Whether

a man has owned only one horse or a span continuously, or has

owned from one to sixty, if he has never studied the diseases of

horses, and more especially if he is unskilled as to the effect

of wounds, and has never treated such injuries, it is difficult to

say on what principle his mere opinion upon the questiou

whether a particular wound was suflicient to produce death,

is admissible as evidence. In such a case the opinion is not

based upon skill or science, which the jury cannot be supposed

to possess to the same extent as the witness."

When it is alleged that a horse has a particular disease, medi-

cal books are not competent evidence to prove the existence of

the disease, but the facts stated in such books must be proved

in the same manner as any other facts are established on the trial.

n.; and see Collier v. Simpson, 5 Oarr. & Payne, 73. A general

dictionary of the English language is not authority to show, on a

trial, the meaning of a word which is relied on as deriving a

peculiar meaning from mercantile usage. Houghton v. Gilbart, 7

Carr. & Payne, 701.

In actions for torts, the amount of damages cannot be proved

by opinions. And in an action by a landlord against a tenant for

committing waste by cutting down trees, it is not competent

for the tenant to prove, by the opinion of witnesses, that such

acts were not injurious to the inheritance, and, therefore, not

waste. McGregor v. Brown, 6 Seld., 114.

But it has been held that, in an action for the recovery of

damages for a negligent destruction of fruit trees, it is competent

to prove the value of such trees, independept of their connection

with the land, if such value is proved by a witness who is com-

petent to speak of their value, as, for instance, a nurseryman.
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WTiiibeclc v. Neiv York Central B. B. Co., 36 Barb., 644. This
rule does not extend so far as to permit a witness to give bis

opinion as to tbe amount of damages wbicb a plaintiff sustains

in consequence of a wrongful act of the defendant. And, in an
action by a tenant against a landlord for unlawfully cutting a
door into one of the tenant's rooms ; it was held that the tenant
could not ask a witness how much damage was sustained in the

operation of the work. Badgers v. Fletcher, 13 Abb., 299.

So in an action of trespass by a tenant against his landlord for

entering upon the demised premises, and making alterations and
additions to the building, it is not competent to ask witnesses the

general question, what was the amount of the damage sustained

by the plaintiff. Duff Y.Lyon, 1 B. D. Smith, 536. The witnesses
should state the facts, and they may also give evidence of any
special damages alleged in the complaint, and the jury are then
to estimate and assess the damages upon all the evidence. li.

So in an action for wrongfully preventing the plaintiff' from using
a saw mill, it is not proper to ask a witness what amount of
damage the plaintiff sustained in consequence, of the mill's lying
still for a fortnight. Dolittle v. Eddy, 7 Barb., 74. Though, if the

question is improperly allowed, and the witness does not give
any opinion upon the matter, but merely states proper facts, the
erroneous decision will do no harm. Ih.

The value of a dog cannot be proved by opinion, when the

action is for unlawfully killing him. Dunlaj) v. Snyder, 17 Barb.,

561, overruling Brill v. Flagler, 23 Wend., 354.

In actions for the recovery of damages for a nxiisance, the

ampunt of damages sustained cannot be proved by the opinions
of witnesses. Fish v. Dodge, 4 Denio, 312. This was so held in

the case last cited, in which the plaintiff sued the defendant, for

causing dust and noise to annoy the plaintiff, by doing the work
of finishing steam boilers in a part of the building adjoining that

in which the plaintiff lived.

There is one important exception to the rale, that witnesses

caunot give opinions as evidence, when the question is not one of

skill and science. It is now well settled that any person who is

acquainted with the value of the particular kind of property sold,

or the kind of services rendered, may express an opinion as to

its value. Bochester and Syracuse B. B. Co. v. Budlong, 10 How.,
289.^

A person who has acted in the cai)acity of bookkeeper in a

large brewery for more than four years is naturally and necessa-

rily acquainted with the market price of ale and beer during that

time, and he is a competent witness to speak of its value. Kerr
V. McGuire, 28 How., 28 ; 8. C, 1 Tiff., 446.

In an action to recover compensation for drawing leases, j&c,

the value of such services can be proved by the opinion of an

attorney-at-law. Beehnan v. Platner, 15 Barb., 550.

The value of horses' may be proved in this manner, by compe-
tent witnesses. And in an action for a breach of warranty in

(a) Note 640.
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the sale of a span of horses, which were warranted to be only ]0

and 11 years old, respectively, when the proof showed that they

were over 20 years old at the time of the sale, a witness was
allowed to state what the value of the horses would be if they

were of the age represented, aud also what their value was at

the age they were proved to be. Rogers v.Ackerman, 22 Barb.,

lc!4. So, in an action to recover damages for a fraud iu the sale

of a horse, a competent witness may be asked what the horse

in question would be worth at the time of the sale, if kind and
not balky. Nicldey v. Thomas, 22 Barb., 652.

So, the valne of a stove may be proved by opinion in the same
manner. Smitli v. Hill, 22 Barb., 656."

So, in an action to recover damages for the breach of a con-

tract of warranty in the sale of a cow, as good and yonng, which
Avas not as warranted, a witness who had seen the cow was
allowed to state what she would have been worth if good and
young; and also to state what she would have been worth, pro-

vided she gave but four quarts of milk daily. Joy v. JSoplcins, 5

Deuio, 84.

The value of services rendered may always be proved by those

competent to speak of such value.'' But, where the plaintiff

worked for the defendant, aud was boarded and clothed by him,

it is not competent for the defendant, in an action for the re-

covery of the value of such services, to ask a witness how much
the plaintitf's services were worth over and above his board,

clothing, &c., without proving or offering to prove that the wit-

ness knew the quantity or value of either item assumed by the

question to have been furnished. Leivis v. Tri-clcey, 20 Barb., 387.

Nor, in such a case, can the defendant put this general question

to the witness : How much, under all the circumstauces, were the

l)laintiff"'s services worth over his board ? li.

So, although the value of the property may be proved by
the opinions of competent witnesses, it is not proper to receive the

opinion of a witness as to the value of property which he has not

seen. Westlalce v. St. Lawrence Co. Mutual Ins. Co., 14 Barb.,

206 ; and see Jefferson Ins. Co. v. Cotheal, 7 Wend., 72.

But, as one species of opinion, it is competent to show what
the goods in question brought at a fair public sale by auction.

Camplell v. Woqdwortli, 6 E. P. Smith, 499. . Such evidence is

competent, and it is for the jury or the court in their place, to

give it such weight as it may be entitled to when compared with

the other evidence in the case. li.

So, when it is important to determine who was in actual pos-

session of real estate at a specified time, a witness who knows the,

fact may be asked the question, who was in such possession.

Parsons v. Brown, 15 Barb., 590. The question may be said to

be a mixed one of law and fact ; but that will not render the

question objectionable ; and if the opposite party desires to ques-

tion the accuracy of such opinion, it must be done by a cross-

examination of the witness. II). Where the question relates to

(a) Note 641. (b) Scott v. Lilienthal, 9 Bosw., 224.
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the intention of a party wlien he is the witness, it is sometimes
competent to ask for Ms intentions so far as they relate to some
act done by him. When it is a question of fact whether an
assignment was made with an intent to hinder, delay or defraud
creditors, it is competent to ask the assignor, if he is a witness,
whether he intended to hinder, delay or delraud his creditors in

making the assignment. Seymour v. Wilson, 4 Kern., 567."

So, in an action for a fraud, as in the case of a sale or exchange
of horses, if the party charged with the fraud is a witness, he
may testify .that he did not cheat or defraud, and that he had no
intention to cheat or defraud the opposite party. Pope v. Hart,
35 Barb., 630 ; S. C, 23 How., 215. In the case last cited, the
action was for a fraud in the sale of a span of horses ; and on
the trial, the counsel for the defendant asked him the following
question :

" Did you ^intend, on that sale, to cheat, defr'aud or

deceive the plaintiflF in any manner?" The justice refused to

allow the question to be answered ; but the supreme court held
the question to be proper, and reversed the judgment of the jus-

tice and that of the county court in affirmance of it.

The terms of a contract may in some cases be proved without
stating the precise language used in making it. In one case, the
action was for the use and occupation of certain premises which
had been leased by the witness as an agent of the plaintiffs. On
the trial, he testified to the leasing of the premises by a parol

lease. The witness was then requested to "go on and state the
terms on which he leased the premises to the defendant." This
was objected to by the defendant, on the ground that the witness
should state what was said between the parties, and that it was
for the court to decide from that, what the terms of the lease

were, but the question was allowed, and the witness then stated

that he leased the premises to the defendant for one year,, at $50
a year, payable quarterly j that the defendant accepted it on
those terms, and went on and occupied the premises. This was
held right, and the court said, Frost v. Benedict, 21 Barb., 248,

249, "We think the questions upon these objections were cor-

rectly decided by the justice. The question objected, to did not
call for the conclusion of the witness, as the counsel for the appel-

lant supposes. The witness had just before stated the fact,

without objection, that he had leased the premises for the plaintiff

to the defendant, at $50 a year, and the question required him
to state the terms on which the premises were leased to the

defendant. The leasing was by parol, and the question was
nothing more or less than asking the witness to state what the

contract was ; to state what each party agreed to ; to state the

terms or provisions of the parol contract, or the particulars of
the transaction. When the witness stated that the defendant

accepted it on those terms, and went on and occupied it, it was
equivalent to stating the fact that he, 'the defendant, agreed to

take the lot upon the terms mentioned, and consummated the

agreement by going into possession."

Wait 11-63 ,
W Note 642.
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So, where the question is whether the defendant alone, or he,

with other persons, employed the plaintiff to do certain work, it

is competent, on the direct examination, to ask a witness this

question, "On the part and behalf, and for whom were the ser-

vices rendered ?" Sweet v. TuttJe, 4 Kern., 465. Such a question

calls for a fact, not a conclusion or opinion. Ih. The court said,

page 471, "The fact which it called for may have been a conclusion

deducible from other special facts, but this could not well appear
until the question was answered and the examination then

pushed, somewhat further. After the inquiry was answered, the

plaintiff had a right, if he pleased, to cross-examine, and it might
thus have appeared that the fact stated by the witness was a
mere deduction of his own mind from the special circumstances
of the transaction. But this course was not taken ; and on the

face of the question I think the answer called for belonged to

a class of facts to which a witness may be allowed to speak
directly." '

But the rule is never so far relaxed as to permit a witness to

give his understanding of an agreement or his opinion as to what
it was. Murray v. Bethune, 1 Wend., 191 ; Mich v. Jaltway, 18

Barb., 357 ; Simmons v. Fay, 1 E. D. Smith, 107. The witness

need not give the precise words of the contract ; the substance
of it will be sufficient, if that is all the witness can give. Ante,

396. But a mere vague impression, or an understanding or

opinion, is entirely illegal evidence, if properly objected to.

When it is important to determine the mental condition of a

person, opinions are sometimes evidence, even when the question

is not one of skill or science.

When the question is whether a person was intoxicated at the

time he did a certain act, it is competent to ask a witness who
saw him at that time, whether, in his judgment, such person was
to any considerable extent under the influence of intoxicating

liquors. People v. Eastwood, 4 Kern., 562. The court said, page
566 :

" A child six years old may answer whether a man (whom
it has seen) was drunk or sober ; it does not require science or

opinion to answer the question, but observation, merely ; but
the child could not, probably, describe the conduct of the man so

that, from its description, others could decide the question.

Whether a person is drunk or sober, or how far he was affected

by intoxication, is better determined by the direct answer of

those who have seen him, than by their description of his con-

duct. Many persons cannot describe particulars ; if their tes-

timony were excluded, great injustice would frequently ensue.

The parties who rely on their testimony will still suffer an incon-

venience, for the court and the jury are always most impressed
by those witnesses who can draw and act a living picture before

them of what they have seen ; so that if there is any contro-

versy as to the fact, such witnesses control ; if there is no con-

troversy as to it, the general testimony answers all useful

purposes."
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The subscribing witnesses to a will or deed are competent wit-
nesses as to the soundness of mind of a testator or grantor, at
the time of executing the instrument, whether such witnesses are
persons of science and skill or not. Dewitt v. Barley, 5 Seld.,

371. But the opinions of no other persons are thus competent
unless they are possessed of the requisite science or skill to

authorize them to express an opinion upon the subject. /&.," and
see same case, 3 E. P. Smith, 340, where it is decided that the
opinions of unprofessional witnesses must be confined to facts

alone, and not allowed to embrace any matter of law. Mental
imbecility, arising from old age, stands upon the same principle.

Ih.

So, upon a trial involving the question of the mental imbe-
cility of the testator or grantor, a non-professional witness
cannot be asked the broad question whether, at the time referred

to, such person " was out of his miud," nor the question : " Was
he so affected in his mind as to be unfit for transacting busi-

ness?" Deslion v. Merchants' BanJc, 8 Bosw., 461.

On a question of sanity or insanity, a medical witness, who
is not acquainted with the person wbose sanity is in question,

and who has heard but a portion of the evidence on the trial

relating to that question, is not competent to give an opinion
upon the subject. People v. LaJce, 2 Kern., 358.

When a question is a complex one, of law and fact, and when it

is in the nature of a conclusion of law, the general rule is that
it cannot be proved by opinion. Heroy v. Tan Pelt, 4 Bosw., 60,

As to exceptions to the rule, see ante, 497.

When the question is, whether a signature or an indorsement
was,recently made, it is not competent to prove the fact by the
opinions of witnesses, as to the age of the ink. Sackett v. Spencer,

29 Barb., 180. It is not a question of science or skill, and the

court and jury are as competent to judge of that fact, from
the appearance of the ink, and whether the name were recently

written, as would be the opinion of any other person. li., and
see Phasnix Fire Ins. Co. v. Philip, 13 Wend., 81.

Where a witness is skilled in a particular profession, art or

trade, he is competent to express an opinion upon subjects con-

nected with such profession, &c., although, at the time the ques-

tion is asked, he may have abandoned it, and have engaged in an
other business. Bearss v. Copley, 6 Seld., 93. A party may show,
by an expert, that a particular machine was not constructed in a

good and workmanlike manner, even though the party offering

the evidence declares that he does not propose to follow it by
proof of the particulars in which it was defective. Curtis v. Gano,
12 E. P. Smith, 426. And, if the court rejects the evidence, on
the ground that it is not intended to show in what particulars the

machine was not constructed in a good and workmanlike manner,
it will be an error which will be ground for reversing the judg-

ment, lb. A witness who testifies that he is somewhat familiar

with railroad car brakes and with the operation of them, and has
(o) Note 643.
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used them on a railroad, and knows which are the best brakes, is

a competent witness to testify as to the distance within which any-

given train can be stopped, with a designated class of brakes and
a given number of brakemen. Mott v. Hudson Biver B. B., 8

Bosw., 345.

The value and importance of opinions, is a proper question for

the court or jury. A great deal of respect is due to the opinion

of a learned and scientific witness, in a matter which requires

great skill to understand the subject. But, the opinions of even
such a witness are no more controlling than those of any other

intelligent and experienced witness, when speaking upon subjects

which lie within the range of common observation and experi-

ence. Brehm v. Great Western Bailway Co., 34 Barb., 257, 273.

The order and time of admitting evidence, is so much a matter
of discretion, that it will be sufficient to refer to that title for all

needful information'upon that subject.

SECTION X3:ix.

EXAMININO WITNESSES SEPARATELY.

It may, in some cases, be thought advisable to examine wit-

nesses separately and out of the hearing of each other, with a view
to obviate the danger of a concerted story among them, and to

prevent the influence which the account given by one may have
upon an other. For this purpose, the court, on the application

of counsel, has authority to order the witnesses on both sides to

withdraw from the court room, except those on examination.

Attorneys and counsel who are witnesses in the cause, and scien-

tiflc witnesses, are usually excepted from the rule. Scientific

witnesses,, who speak to matters of opinion, would properly, if

not necessarily, be permitted to remain in court, because their

opinion is frequently, if not generally, formed upon the facts

which are sworn to by other witnesses.

It was formerly considered a matter of discretion with the

court, whether to permit a witness to be sworn, if he disobeyed
the order to withdraw ; but it is now generally considered a cor-'

rect practice not to reject such witness, but to allow his disregard

of the order to be commented on to the court or jury, as to the

credit which should be given Ms evidence.

In a proper case, the court may enforce the order by commit-
ting the witness for a contempt, for his refusal to obey the order.

But, that practice should not be adopted, except in an extraordi-

nary case. And it will be a rare case indeed, in which any
witness can be found who will attempt to disregard such an
order.

SECTION XXX
LEADING QUESTIONS.

Leading questions, that is, such as instruct or intimate to a
witness how he is desired to answer upon material points, are not
allowed on an examination in chief.
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This rule proceeds partly on the supposition that the witness
is favorable to the party who calls him, and, accordingly, it is

relaxed whenever it clearly appears that the witness is hostile, or

that a more searching mode of examining him is necessary to

elicit the truth.

A party, in preparing to support his case by testimony, has an
opportunity of examining the witnesses before the trial, and of
producing at the trial those only whose testimony he thinks most
likely to serve him. The assumption, therefore, that the witness
is favorable to the party who calls him is not unreasonable ; and
in practice, the fact is generally well known to support it. This,

however, is not always the case, for a party is sometimes so cir-

cumstanced that he is compelled to rely upon the evidence of a
witness whom he knows to be hostile, but who also knows mate-
rial facts, if he will truly and fully disclose them.
And, again, as the practice now stands in this state, either

party may call the other as a witness, and the interest of the
party so called is almost always and unavoidably adverse to that

of the party who calls him.
Questions are objectionable as leading, not only when they

directly suggest the answer which is desired, but also when
they embody a material fact, and admit of an answer by a
simple negative or affirmative, though neither the one nor the

other is directly suggested. In this case, as well as in those
where direct leading questions are put, the evidence so drawn
from the witness is not his genuine unassisted testimony, but a
statement artfully contrived, shaped and colored by professional

skill, with a complete knowledge of the facts which the party
seeks to establish. If such a mode of examination were allowed
it must frequently happen that a witness would not state the

whole of a transaction, but a part only would be elicited, and
that to secure a particular purpose; the chance also of detecting

discrepancies in false or erroneous testimony would be much
diminished. Nor would these inconveniences be entirely removed'
by the power of cross-examination, which, as it must often be
conducted without any previous knowledge of the answers to

be given by the witness, is not a counterbalance to the facility

afforded in the examination in chief, of presenting a selected and
concerted portion only of the facts. The rule as to leading ques-

tions must, however, be- understood in a reasonable sense ; for if

it were not allowed to approach the points at issue by such ques-

tions, the examination would be unnecessarily and inconveniently

protracted.* To abridge the proceedings, and bring the witness

as soon as possible to the material points or facts as to which he
is expected to speak, the examining counsel may lead him on to

that length, and may recapitulate to him the acknowledged facts

of the case which have been already established.

But, in such cases, the interrogatory must not assume facts to

have been proved which have not been proved, nor that particu-

lar answers have been given which have not been given. If a
Cal Note 644.
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witness should appear to be iu tbe interest of the opposite paity

or unwilling to give eyidence, the court may deem it right V

relax the rule against leading questions, and allow the exaiui

nation in chief to assume something of the form of cross

examination. When one of the parties to the action is called bj

the opposite party as a witness, the party so called must be

necessarily considered as an adverse witness, and the party call-

ing him has a right to put leading questions to him, even if they

assume the form of a cross-examination. In such a case there

is no danger that a leading question will tempt the witness to

testify as the examining party desires, and therefore the reason

of the rule forbidding leading questions, ceases.

But, when a party oifers himself as a witness in his own
behalf, he ought on no account to be examined by leading ques-

tions by his own counsel, for there is no danger but he will

answer fully all fair and legitimate questions which may be put

to him on his side of the case.

The pernicious influence of leading questions is most felt and
to be feared when the object of inquiry is to ascertain the details

of a conversation, admission or agreement, and therefore more
rigor is called for and justified in confining the direct examinar

tion in such cases to its appropriate rules. Per Maeot, J., in

People V. Mather, 4 Wend., 248.

When an omission is caused by want of memory, a suggestion

may be permitted to assist it. Thus where a witness, called to

prove the partnership of the plaintiffs, was not able at the moment
to specify the several names of the parties, the court permitted

the witness to be asked whether certain specified persons were
members of the firm. There are other cases in which some sug-

gestion may be allowed to be given to a witness, as where he is

called to prove a delivery of goods, consisting of numerous
items, or delivered at various times. Such cases evidently do

not fall within theprinciple which prohibits leading questions.

It has been said that when a witness has been examined by
one party, he may afterwards be cross-examined by the same
party, as an adverse witness, when he is called by the adversary

as one of his own witnesses. Dickinson v. Sliee, 4 Esp. N. P., 67.

But if a party omits, from prudential motives, to examine his

adversary's witness as to any branch of his own case, there seems
to be no reason why, when he afterwards adopts him as his own
witness, he should not be so considered for all purposes, and why
the adversary should not then be entitled to cross-examine him.

The same witness may know distinct parts of the transaction,

one branch of which makes for the plaintiff, and the other for

the defendant, and if each party calls him as his own witness,

there seems to be no reason why each should not in turn be

bound by the same ppnciple— why each, in examining into his

own case, should not be precluded from putting leacSng ques-

tions, and be entitled to cross-examine as to his adversary's
case.
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There is no settled and absolute rule as to what extent leading
questions may be put on an examination in chief, when the
object is to prove that an other witness, examined on the oppo-
site side, has, on some former occasion, made a dilferent and
contradictory statement. If, for example, a witness, on cross-

examination, were to deny that he ever gave a different account
of the transaction, or that, in conversing upon the subject with a
third person, he used certain words or expressions imputed to

him, it is sometimes considered a question whether it would be
competent for the counsel in examining that third person in chief

as his witness, for the purpose of contradicting the former wit-

ness, to ask him, in the first instance, whether the former witness,

in conversing with him, said so and so, or used such and such
expressions.

This form of putting the question is certainly not uncommon,
and frequently passes without objection. But a very little con-
sideration will show that such a leading question is irregular.

For, in the first place, it must evidently be quite unnecessary to

lead the witness to such a length; it would be sufiicient to lead

him up to the subject of conversation; and that being done, the

most regular course would be, to inquire generally, what the for-

mer witness said, or what account he gave, relative to the trans-

action, thu« leaving him, as in fairness he ought to be left, to the

use of his own memory. If the witness has a distinct recollec-

tion of the conversation, and of the representation made by the

other person, whose account is now disputed, he requires only
to have his attention directed to the subject, to enable him to

speak what he knows; if he has not that distinct recollection, he
is ill qualified to contradict the other witness, as to the expres-

sions supposed to have been used by him ; in other words, he is

incompetent for the purpose for which he is called. The plea of

necessity, therefore, altogether fails. But the principal objection

to such leading questions appears to be, that they suggest the

desired answer so broadly and obviously, that a witness of

the dullest intellect and weakest memory can hardly fail to take

the hint, and may easily shape his evidence, if he is so disposed,

as may best serve the interest and wishes of the party who calls

him. In effect, the question puts into the mouth of the witness

the very words he is to echo back either in the afiirmative or

in the negative, thus supplying a forgetful witness with a false

memory, and an artful witness with a prompt and concerted

answer. Is there, then, anything in the nature of this particular

case which ought to take it from the general rule applicable to

examinations in chief? On the contrary, if there is any case in

which that general rule against leading questions ought to be

strictly maintained, it is the one now under consideration, where

a witness is called, for the purpose of proving the account given

by an other witness to be inconsistent with some former state-

ment, supposed to have been made by him. Whether the ques-

tion at issue between the two witnesses' is a question of credit
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or whether it is to be considered rather as a question of me»e
memory, leading is, in either point of view, equally objection-

able.

, If it is a question of memory, the only fair way of trying it is

by allowing the witness to speak for himself, unprompted, as his

own memory may suggest. If the question is one of credit, then

it is undoubtedly due to the witness whose veracity is impeached,
that the contradictory statement, supposed to have been made
by him, should be distinctly proved, without the aid of leading,

and without any undue influence. Upon the whole, therefore, the

most unexceptionable and proper course appears to be, to ask
the witness who is called to prove a contradictory statement made
by an other witness, what the other witness said relative to the

transaction in question, and not in the first instance to ask, in

the leading form, whether he said so and so, or used such and
such expressions. After an answer has been given to such
inquiry, it may be proper, for the purpose of making the contrar

diction more complete, to ask whether the former witness has, or

has not, used the expressions imputed to him.
Whether a leading question shall be put to a witness, is always

a matter which appeals to the discretion of the court, and the

allowance or the refusal of such a question is never a ground
of reversal of the judgment. Clieeney v. Arnold, 18 Barb., 435

;

Budlong v. Van Nostrand, 24 Barb., 25 ; Williams v. Eldridge,

1 Hill, 250 ; Seymour v. Bradfield, 35 Barb., 49 ; Weber v. Kings-

land, 8 Bosw., 416.* There may be cases in which there is such a

palpable abuse of this discretion as may authorize an appellate

court to correct it, by a reversal of the judgment, though such

cases are very rare. Ih.

Where a commission has been issued, executed, and returned,

it is a matter of discretion with the justice, when an objection is

taken to an interrogatory as leading, to admit or to reject the

answer. Hall v. Barton, 25 Barb., 274 ; Cope v. Sibley, 12 Barb..

521, overruling Williams v. Eldridge, 1 Hill, 249.

Leading questions are admitted on the cross-examination of a

witness, where much larger powers are given to counsel than in

the original examination. Witnesses under cross-examination

maj^ be led immediately to the point on which their answers are

required. If they betray a zeal against the cross-examining

party, or show an unwillingness to speak fairly and impartially,

they may be questioned with minuteness as to particular facts, or

even particular expressions. There can be no danger of leading

too much, where the witness is obstinately determined not to

follow.

On the other hand, instances frequently occur where the wit-

ness is adverse to the party who calls him, and leans strongly to

the other side ; here there must be some restrictions as to the

form and manner of cross-examining. It often happens that a

witness, on cross-examination, waits only for a hint to shape

a favorable answer, and is, in eflfect, the witness of the cross*

Cd) Note 645.
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exainioiug party, though technically called the witness of the
opposite side, as, when one party calls the other as a witness.

To put strong leading questions to such a witness, on cross-exam-
ination, without limitation or reserve, is substantially preparing
a statement for him, and appears to be inconsistent with justice

and a fair trial.

SECTION XXXI.
REFRESHING MEMORY.

Although, in general, leading questions are not to be put to a
witness, yet, where his memory has failed, he may, even during
examination, read, or, if necessary, hear the contents of a docu-
ment read, for the purpose of reviving his former recollection.

And if, by that means, he obtains a recollection of the facts

themselves, as distinct from the memorandum, his statement is

admissible in evidence.

But it is not, in every case, admissible to put a memorandum
into the hands of a witness, and then request him to examine it,

for the purpose of refreshing his recollection. If a witness, on
his examination in chief, does not suggest any want of recollec-

tion, nor express any desire to refresh his memory, nor manifest,

by his answers, any want of ability to answer, readily and fully,

all questions that are put to him, the examining counsel will not
be permitted to put into his hands any document, paper, or mem-
orandum, relating to the facts concerning which he has been called

to testify. Young v. Catlett, 6 Duer, 437. In the case just cited,

the court said, pages 441, 442 :
" In the progress of the trial, the

defendant, while examining one of his witnesses (after numerous
questions, all of which were answered with great particularity,

and without any suggestion or pretense of want of recollection

of any detail or particular called for), required the witness to

look, for the purpose of refreshing his memory, at a memoran-
dum, copied by himself from entries made in certain books of
account, at or about the time of the transactions in question, by
other persons. The objection of the plaintiff's counsel to his

referring to any such paper, for any such purpose, was sustained,

and the'defendant excepted. The examination of the witness was
-continued and completed ; and, though examined at great length,

there was no intimation of any failure of memory, to recall each
and all the circumstances inquired of by the defendant's coun-
sel, and his answers were explicit and positive; nor does it

appear that there was any intention to examine him as to any
other facts than those to which he testified.

"If it were conceded that a copy from entries made by others

was no more liable to objection than the original books, and the

fact that the entries were not made by himself, did not affeot

the question. Huff v. Bennett, 2 Seld., 337, still, we do not per-

ceive the propriety of putting into the hands of a witness a paper,

for the purpose of refreshing his recollection, when his memory is

already fresh and his recollection full, on the subject of inquiry,

Wait 11—64
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On the contrary, if the witness assumes to know ana to remenv
ber, and does answer the inquiries proposed, we not only think it

unnecessary to refresh his recollection, but that it would be unjust

to the adverse party to permit it. An important grounti for ques-

tioning the credibility of a witness, whether as untruthful or

biased, is often found in his assuming to know and state what he
does not know, or to recollect what, from lapse of time or other

circumstances, it is in a high degree improbable that he can
remember ; and so long as the witness assumes to answer from
memory, we think he should be permitted to do so. If it might
be permitted to the examining party, by anticipation, to guard
against falsehood, misstatements, or indications of partiiftlity, by
showing the paper to the witness on the stand, when he gave no
intimation of any waut ofmemory, it would be liable to great abuse,

and deprive the adverse party of important means of affecting

his credibility. And, although it may be very proper to show
such a paper to a witness, for the purpose of enabling him to

supply deficiencies in his testimony, or, perhaps, even to correct

inaccuracies into which he has fallen, yet, where there was, as in

this case, no pretense of either, in respect to any matter to which
the memorandum related, we think the ruling does not call for any
interference with the judgment.

" To. permit the examining party to place a paper in the hands
of a witness, under the circumstances stated, in anticipation of

the contemplated questions, is to suggest to him the answers
that are desired, and is open to the strongest objections that can

be urged against the allowance of leading questions. When the

witness does not suggest any waut of recollection, nor express

any desire to refresh his memory, nor manifest by the answers
he gives any lack of ability to answer fully and specifically, we
cannot think it is error not to permit him to look at a paper, at

the solicitation of the counsel."

There are three classes of cases in which it is permitted to

refresh the recollection of a witness by memoranda. First, when
the writing serves merely to revive or assist the memory of the

witness, and to bring to his mind a recollection of the facts.

Secondly, where the witness recollects having seen the writing

before, and -though he has no independent recollection of the

facts mentioned in it, yet remembers that, at the time he saw it,

he knew the contents to be correct. Thirdly, when it brings to

the mind of the witness neither any recollection of the facts

mentioned in it, nor any recollection of the writing itself, but

which, nevertheless, enables him to swear to a particular fact,

from the conviction on his mind on seeing a writing which he

knows to be genuine, as, for instance, where a banker's clerk is

shown a bill of exchange which has his writing upon it, from
which he knows that the bill has passed through his hands,

though he has no recollection of that fact, nor of his writing

anything upon the bill.
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In the first class of cases, where the memory has been re-

vived by the previous inspection of a writing, it is not necessary,

as a condition of the admission of his oral testimony, that the

writing should be produced in court. The case seems to differ

only in degree from many others in which the memory is

revived by reference in the mind of a witness to any circum-
stance to which his attention may have been drawn with a pecu-
liar degree of force. The absence, however, of the writing,

might afford matter of observation. If it is produced, the coun-
sel of the other party has a right to see it, and cross-examine
from it.

Where the writing has not the effect of reviving the memory
of the witness, but it yet enables him to speak positively to

a fact, so that his testimony depends upon his inference from
the writing, the writing must be produced, and on proper proof
that the witness knows that the statements in the paper were
true at the time it was made, the paper itself is received in

evidence.

According to Mr. Phillips' view of the English rule, such
memoranda may be used to refresh the recollection of the wit-

ness, but can have no force as evidence, unless the witness, after

referring to the memorandum, has a present recollection of the

facts to which the memorandum relates.

A different rule prevails in this state ; and if a witness swears
that at the time a memorandum was made, he knew that the

facts stated in it were true, whether he made the writing himself,

or saw one written by an other, and he does not recollect the facts

stated after refreshing his memory, by reading the writing, such
writing may be read in evidence in connection with the oral tes-

timony of the witness. Halsey v. Sinsebaugh, 1 E. P. Smith, 485 ;

Mardy v. Shults, 2 Tiff., 346.

Ill a recent case, Russell v. Hxidson River Railroad Co., 3 E. P.

Smith, 134, 140, the court, in speaking of this rule, said: "Here,
a witness who says that after refreshing his memory by a writ-

ten memorandum, made by himself at or about the time of the

occurrence, he cannot recollect the facts, but that he is confident

that he knew the memorandum to be correct when it was made,
is not required to swear to the fact in positive terms, but the

memorandum itself is received in connection with, and as auxil-

iary to the oral testimony. I confess my decided preference for

the American practice, since it is obvious that nothing whatever
is added to the force of the evidence by the positive oath of the

witness, after he has stated that he has no recollection of the facts

aside from the memorandum. It is, however, an indispensable

preliminary to the introduction of such a memorandum in evi-

dence, that it should appear that the witness is unable, with the

aid of the memorandum, to speak from memory as to the facts.

It is only as auxiliary to, and not as a substitute for the oral tes-

timony of the witness, that the writing is admissible. It is the

duty of the court, in all such cases, to see, before receiving

the memorandum in evidence, that it was made at or about the
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time of the transaction to which it relates; that its accuracy ig

duly certified by the oath of the witness, and that there is a

necessity for its introduction, on account of the inability of the

witness to recollect the facts." If the witness recollects the facts

independently of the paper, such paper is not admissible in

evidence. li.

The rule that the memorandum, must be one which is made
in the ordinary course of business, and as a part of the business

of the witness, is not in force in this state; and every species of

memorandum is admissible here, provided it is brought within

the rules relating to the admission of any memoranda. Guy v.

Mead, 8 E. P. Smith, 462." In the last case cited, the question

was as to the time the later of two indorsements was made upon
a promissory note. A witness testified that he made a computa-
tion of interest upon the note; and that at the time he made it

there was but one indorsement upon the note. He also swore,

on his direct examination, that the computation was made on the

1st day of April, 1848; but on his cross-examination, he stated

that he had no recollection as to the time when it was made,

independently of the writing ; but that he had no doubt that the

computation was accurate, and that the last indorsement was not

on the note at the time when the written computation was made.

This memorandum or computation was held to be competent
evidence in connection with the oral evidence of the witness who
made it.

A witness may look at a memorandum for the purpose of

refreshing his recollection, and if, after reading it, his memory is

so much revived that he can speak accurately and confidently of

the fact to which such memorandum relates, his evidence will be

competent. And the witness may, in such a case, refresh his

recollection by looking at an unstamped writing, even though

the paper itself may be inadmissible for want of a proper stamp.

Maugham v. HvMaril, 8 Barn. & Cress., 14.

SECTION XXXII.
ORIMINATINO ANSWERS.

The privilege of witnesses in not being compellable to answer

those questions which may affect their own personal rights, is a

matter of frequent occurrence, and of considerable importance.

The cases which will be here considered, are those where the wit-,

ness may, by answering, subject himself, first to a criminal

prosecution, to a penalty, or forfeiture; or, secondly, to an action

commenced by civil process.

In the first place, then, it is clear that a witness cannot be

compelled to answer any -question, the answering of which may
expose, or tend to expose him to a criminal charge, or to any

kind of punishment. He is exempted by his privilege from ans-

wering not merely what will criminate him directly, but also

from what has any tendency to criminate him ; and the reason

is, because otherwise question might be put after question, and
(a) Note 646.
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though no single question might be asked which directly crimi-

nates, yet enough might be got from him by successive ques-
tions whereon to found a criminal charge against him. Henry
V. Bank of Salina, 1 Comst., 83.

It is the province of the court to decide whether a proposed
question has a tendency to criminate a witness ; and it is the

duty of the court, while it protects the witness in the due exer-

cise of his privilege, to take care that he does not, under the
pretense of defending himself, secure others from justice, or

withhold evidence which he might safely give. The court will

require to be satisfied that the witness is acting an honest part,

and that he may incur danger by answering. When satisfied of

this, it will allow the privilege. To force him to reveal particu-

lars might lead to a prosecution, against which he has a right to

protect himself.

The privilege of refusing to answer a question is the privilege

of the witness, and not of the party by whom he is called, and
for that reason the court will not allow counsel to argue in support
of the privilege as belonging to the party whom he represents.

Thomas v. Neivton, Mood. & Malk., 48, note a.

The counsel of the parties have no right to interrupt an examin-
ation, by advising a witness that he is not bound to answer the

question. Taylor v. Wood, 2 Edw. Oh., 94. It is the duty of the

court to inform the witness of his legal rights, and to say to him
that he is not bound to answer questions which will criminate
him or subject him to a penalty. 76. The court will, therefore,

always apprise a witness of his privilege as soon as a question is

asked which may place him in danger.
On the trial ^f an indictment, the public prosecutor has no

right to object that a question put to a witness will subject him
to a criminal punishment. It is the personal privilege of the

witness alone. Ward v. People, 6 Hill, 144.

So, in a civil action, the privilege is exclusively that of the wit-

ness ; and if he asserts it, but is notwithstanding compelled to

answer, the party cannot allege this as a ground of error. Cloyes

v. Thayer, 3 Hill, 564. But, if the court improperly allows the

privilege, and excludes the evidence when it ought to have been
admitted, this will be error. Ih.

The same rule of law which excuses a witness from answering
questions which may tend to convict him of a crime or misde-
meanor, undoubtedly excuses him from producing books or

papers, the contents of which may be used against him, and tend
to the same result. Byass v. Sullivan, 21 How., 50, 53.

When the court can see that the statute of limitations has

barred a prosecution for the offense, and all suits to enforce the

penalty, the court must see that the witness cannot be prejudiced,

and in such a case he is not left to judge whether he can safely

testify or not, but the court is bound to pronounce against his

exemption. Close v. Olney, 1 Denio, 319, 323."

(a) Note 647.
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But, in sucli a case, before the privilege of the witness can be

declared against and set aside, it must appear affirmatively that

no legal prosecution or steps have been taken for the purpose of

punishing the offense, or of collecting the penalty. Bank of

Salina v. Henry, 2 Denio., 156 ; S. C, 1 Oomst., 83.

In an action at law, where the defendant pleads or gives notice

of usury as a defense, and verifies his answer or notice by affidavit,

the plaintifli:' may be called as a witness to prove the usury. 3 E.

S., 74, § 11, 5th ed. But the evidence so given by the plain-

tiff cannot be used against him before a grand jury, nor on the

trial of any indictment against him. 3 E. S., 74, § 17, 5th ed.

A witness cannot be asked on cross-examination whether he

has not been convicted of petit larceny, although he does not

object to answering the question, provided the objection is taken

by the opposite party.'' Newcomb v. Griswold, 10 B. P. Smith, 298.

So a party may object to a question whether the witness had not

made certain statements in an affidavit, which is not produced,

although the witness does not object to answering. II.

If a witness claims the protection of the court, on the ground
that his answer would tend to criminate himself, and there

appears to be reasonable ground to believe that it would do so,

he is not compellable to answer; and, if obliged to answer, not-

withstanding, what he says must be regarded to have been

obtained by compulsion, and cannot be given afterwards in evi-

dence against him. Regina v. Garbett, 2 Oar. & Kir. N. P., 474.

It makes no difference to the right of the witness to protection,

that he had before answered in part, as he is entitled to claim the

privilege at any stage of the inquiry, and no answers forced from

him by the court, after such claim, can be afterwards given in

evidence against him. J6.

A witness is not bound to answer any question which will sub-

ject him to a penalty, or have a tendency to subject him thereto.

The cases in which penalties are recoverable are so numerous
that no attempt at illustration from the cases will be made.

" Any comx)etent witness in a cause shall not be excused from

answering a question relevant to the matter in issue, on the

ground merely that the answer to such question may establish or

tend to establish that such witness owes a debt, or is otherwise

subject to a civil suit. But this provision shall not be construed

to require a witness to give any answer which will have a ten-

dency to accuse himself of any crime or misdemeanor, or to

expose him to any penalty or forfeiture, nor in any respect to vary

or alter any other rule respecting the examination of witnesses."

3 E. S., 690, % 102, 5th ed.

A witness may waive his privilege, and answer any such ques-

tions, and his evidence will then be competent, however much it

may affect the interest of the parties to the action. And in all

cases counsel have a right to put questions which might call for

a criminating answer. After the question is put, it is then for the

(a) Note 648.
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witness to claim his exemption from answering, or to waive it

and answer the question.

SECTION XXXIII.

DEGRADINO ANSWERS.

The English authorities are so contradictory on the question

how far a witness may be compelled to answer questions which
are degrading to his character, that but little assistance can be
derived from a review of them. One point is clearly established

in relatioH to the matter. Where the transaction as to which the

witness is interrogated forms a part of the issue to be tried, he
is bound to answer the question, however strongly the evidence
may reflect upon his character. But, when the question is asked
for a mere collateral purpose, such, for instance, as the impeach-
ment of the character of the witness, he is not bound to answer
any question which will degrade or tend to degrade his character.

Lohman v. People, 1 Oomst., 380. Post, 515.

The refusal of a witness to answer a question which imputes
discredit, generally has an effect unfavorable to character, and
excites suspicion ; whether reasonably or justly, must depend
upon the sort of person produced and the question put. A man
of high honor and character, may be disposed to refuse, with
scorn and indignation, to answer a question which he feels as an
insult ; and to infer dishonor in such a case might be the height

of injustice. A refusal to answer, such a question is never to be
taken as an admission of the truth of the imputation conveyed by
asking the question. A refusal to answer leaves the matter just

as it would have stood if no such question had been asked. But,
if the witness chooses to answer the question, the answer will be
conclusive, and not liable to contradiction. There is an excep-

tion to this rule, perhaps, and that is, where a witness denies, on
Ms cross-examination, that he has attempted to dissuade a witness

of the opposite party from attending the trial. In such a case, he
may be contradicted. Atwood v. Welton, 7 Conn., 66, 70, 72. So
it may be shown that a witness has attempted to suborn an other

witness to swear falsely, if he denies, on cross-examination, that

he has done so. Morgan v. Frees, 15 Barb., 352.

SECTION XXXIV.
CONFIDENTIAL COMMUNICATIONS.

Communications, made on the faith of that professional confi-

dence which a client reposes in his counsel, attorney or solicitor,

are not allowed to be revealed in a court of justice, to the preju-

dice of the client.

The expediency of this rule must depend, not on the impro-

priety of violating the confidence reposed, but on a consideration

that the collateral inconvenience, which would ensue if no such

confidence were reposed, would preponderate over the direct mis-

chief produced by a chance of the failure of justice, resulting

from the exclusion of evidence. If, in the cases within the ope-
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ration of the rule, the only confidence reposed were a confession

of guilt or dishonesty, the rule would be obviously detrimental

to the interests ofjustice ; but it is conceived that, in a multitude

of instances,' a person possessed of just rights, wodld be materi-

ally impeded in vindicating them, if every communication, made
to his professional adviser, might be used against him ; if such

were the law, it would be necessary, in self-defense, to accompany
all communications made to a professional adviser, with a state-

ment of the several circumstances and explanations, which, how-
ever imnecessary for the purpose of communication, would be

requisite to prevent it from being unfairly used.

If, touching matters that came within the ordinary scope of

professional employment, attorneys, counsel or solicitors receive

a communication in their professional capacity, either from a cli-

ent, or on his account and for his benefit, in the transaction of

his business, or, which amounts to the same thing, if they com-
mit to paper, in the course of their ernployment in his behalf,

matters which they know only through their professional relation

to the client, they are not only justified in withholding such mat-

ters, but bound to withhold them, and will not be compelled to

disclose the information or produce the papers, in any court of

law or equity, either as party or as witness. If this protection

were confined to cases where proceedings had been commenced,
the rule would exclude the most confidential, and it may be the

most important, of all communications— those made with a view

of being prepared either for instituting or defending a suit, up to

the instant that the process of the court was issued.

If it were confined to proceedings begun or in contemplation,

then every communication would be unprotected which a party

makes with a view to his general defense against attacks which

he apprehends, although at the time no one may have resolved

to assail him. But, were it allowed to extend over such com-

munications, the protection would be insufficient, if it only con-

cluded communications more or less connected with judicial

proceedings ; for a person oftentimes requires the aid of pro-

fessional advice upon the subject of his rights and liabilities, with

no reference to any particular litigation, and without any other

reference to litigation generally than all human affairs have, in

so far as every transaction may, by possibility, become the sub-

ject of judicial inquiry. Williains y. Fitch, 4 E. P. Smith, 546;

Grreenough v. GasJcell, 1 Mylne & Keene, 102, 103.

It would be most mischievous if it could be doubted whether

or not an attorneyj consulted upon a man's title to an estate, was

at liberty to divulge a flaw. The reason of the rule is obvious.

It is out of regard to the interests of justice which cannot be

upheld, and to the administration of justice which cannot go on,

without the aid of men skilled in jurisprudence, in the practice

of the courts, and in those matters affecting rights and obliga-

tions which form the subject of all judicial proceedings. If the

privilege were confined to communications connected with suits
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begun, or intended, or expected, or apprehended, no one could
safely adopt such precautions as might eventually render any
proceedings successful or all proceedings superfluous/

Tl^e privilege is that of the client and not of the professional

adviser; and an attorney or counsel will not be allowed, against
his client's will, to disclose matters of professional confidence,

although he himself is willing to do so. The client, however,
may waive his privilege ; in which case the court will compel the

legal adviser to discover what he knows, even though the interest

in the subject matter, respecting which the confidential com-
munication was made, has passed to a third person, and he
objects to the disclosure. Benjamin v. Coventry, 19 Wend., 353.

But he is not to be considered as waiving it, by calling his attor-

ney or counsel as a witness, unless he examines him as to confi-

dential communications. But, where the privilege belongs to

several clients, it cannot be waived by one only, nor even- by a
majority, contrary to the expressed wish of the others. Banlc of
Utiea Y. Mersereau, 3 Barb. Oh., 533, 596.

The privilege endures forever, unless removed by the client.

II. But it extends only to information derived from the client,

as such, either by oral communications, or books or papers shown
to him, or put in his hands by his client, and not to information

derived from other persons or sources, while acting as such attor-

ney or counsel. Spenceley v. Schulenburgli, 7 Bast, 357 ; Crosby v.

Berger^ 11 Paige, 377.

The seal of professional confidence will not cover a communi-
cation made to an attorney or counsel to obtain professional

advice or assistance, as to the commission of a felony or other
crime which is malum in se. Bank of Utica v. Mersereau, 3 Barb.
Oh., 534, 598, 599, 600. But when the communication merely
relates to a fraud which is not punishable criminally, the com-
munication is protected. Ih.

A communication made to a clerk of the plaintiff's attorney

for the purpose of enabling such clerk to draw a complaint in an:

action pending in favor of the person making such communica-
tion, is protected. Sibley v. Waffle, 2 E. P. Smith, 180, 183.

When a client makes communications to his counsel in the

presence of a third person, not connected with the latter, the

privilege does not extend to such third person, and he may
be compelled to testify what he has heard upon the subject..

Jackson v. French, 3 Wend., 337. An attorney or counsel can-

not, after he ceases to act in that capacity, disclose what was
communicated to him professionally. Tordan v. Hess, 13 Johns.,

492. But if the client, after the professional relation ceases,

chooses to repeat to such attorney any such communication, it

will not then be privileged. lb.

The same principle which protects oral communications to

counsel, also extends to papers or writings in the hands of an

attorney or counsel, if placed there for professional purposes.
(o) 2SroTE 649.
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People V. Benjamin, 9 How., 419 ; Jackson v. Burtis, 14 Johns.

392 ; Jackson v. Denison, 4 Weud., 558."

" No miuister of the gospel, or priest of any deuomination

whatever, shall be allowed to disclose any confessions made to

him in his professional character, in the course of discipline

enjoined by the rules or practice of such denomination." 3 E. S.,

690, § 103, 5th ed.
" JSTo person duly authorized to practice physic or surgery, shall

be allowed to disclose any information which he may have
acquired in attending any patient in a professional character,

and which information was necessary to enable him to prescribe

for such patient as a physician, or to do any act for him as a sur-

geon." 3 E. S. 690, § 104, 5th ed.

A person who consults a physician as to the means of procur-

ing an abortion, and who gives the name of the female who is

pregnant, does it at the risk of an exposure of the information

given, for such communication is not privileged within this stat-

ute. Hewit V. Prime, 21 Wend., 79.

In an action by a physician to recover for his professional ser-

vices, he may prove the nature of the disease, and the character

of the treatment adopted, for the purpose of determining the

value of the services rendered. Kendall v. Grey, 2 Hilt., 300.

The privilege extends only to physicians and surgeons, and the

information given to them to enable them to act or prescribe

professionally ; and it does not extend to communications which

may be made to a person who may be in charge of the oflSce of

such physician in his absence, when it is not shown that such

communication was made as the basis of a prescription. 11.

Admissions made to a clergyman, but not in the course of

discipline of his church, are not protected by the statute, even

when the confessions relate to a criminal offense. People v. Gates,

13 Wend., 312.

A conversation, between a person who had been tried upon an

indictment and acquitted, and one who was his counsel at the

trial, and which was had after the relation of counsel and client

had ceased, no further proceedings being contemplated, upon a

subject not connected with that to which the employment of the

witness as counsel related, is not a privileged communication.
Mandeville y. Guernsey, 38 Barb., 225.

If the communication is a privileged' one, and it was made by

two or more clients jointly to their mutual legal adviser, the seal

of confidence cannot be removed unless by the consent of all the

clients. Whiting v. Barney, 38 Barb., 393. The consent of even

a majority is not sufficient ; and one or more of the clients can-

not require a disclosure of the communication as evidence against

the othfers, witjiout their consent. Ih.
(a) Note 650.
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SECTION XXXV.
IMPEACHING CREDIT OF WITNESSES.

There are several modes of impeaching witnesses, each of

which will be briefly noticed in its order. And first, it may be
premised. generally, that the credit of a witness may be impeached
either by cross-examination, or by general evidence affecting bis

credit, or by evidence that he has before said or done that which
is inconsistent with his evidence on the trial ; or, lastly, by con-

trary evidence as to the facts themselves.

There are numerous matters as to which a witness may be
cross-examined, for the purpose of impeaching his credit. But
there are limits beyond which a party is not permitted to go;
aud, therefore, on cross-examination, a witness cannot be exam-
ined as to what he has said at other times in relation to a fact at

issue in the action, where he has not been examined as to such
fact by the party calling him ; and the matters inquired about
are not such as could legally affect his credibility, Bearss v. Cop-

ley, 6 Seld., 93.

In cross-examining a witness, for the purpose of affecting his

credit, courts are usually quite liberal towards the cross-examining
,

coimsel. But where the sole object of the cross-examination is the

impeachment of the witness, and the matters inquired about are

collateral and not pertinent to the matters in issue, the extent to

which such cross-examination shall extend is entirely discretionary

with the court. Allen v. Bodine, 6 Barb., 383. And it is in the dis-

cretion of the court to interpose and protect a witness against any
inquiries not relevant to the issues to be tried, and having no object

in view but the impeachment of the witness. Yarona v. Sooarvas,

8 Abb., 302 ; Ghreat W. Turnpike Co. v. Loomis, 5 Tiff., 127.

And the rule is conclusively settled, that a witness cannot be
cross-examined as to any fact or matter which is collateral or irrel-

evant to the issue, merely for the purpose of contradicting him by
other evidence, if he should deny it, with intent thereby to dis-

credit his testimony. Plato v. Reynolds, 13 E. P. Smith, 586.

It is also perfectly well settled that the credit of a witness can

be impeached by evidence as to general character only, and not

by evidence as to particular facts not relevant to the issue, for

this would cause the inquiry, which ought to be simple and con-

fined to the matters in issue, to branch out into an indefinite

number of issues.

The characters, not only of the witnesses in the principal

cause, but of every one of the impeaching collateral witnesses,

might be impeached by separate charges, and loaded with such

an accumulated burden of collateral proof, that the administra-

tion of justice would become impracticable. Besides this, no

man could come prepared to defend himself against charges

which might thus be brought against him, without previous

notice ; and though every mgji may be supposed to be capable

of defending his general character, he cannot be prepared to
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defeud himself against particular charges of which he has had no

previous notice.

Before one witness is permitted to speak of the general char-

acter of an other, it must be proved that the former has a proper

knowledge of that character.

In one case, Curtis v. Fay, 37 Barb., 64, 69, 70, the plaintiff

called a witness named Pritchard to speak as to the character of

a witness named Jones. Pritchard did not, of himself, know
anything about Jones' reputation. All he could testify on the

subject of his reputation was what some person at Genoa, whom
he did not know, told him it was. This was held to be insuffi-

cient, and the court said: "An impeaching or sustaining wit-

ness is not to speak of the reputation unless he knows it, and
such knowledge must be founded upon an acquaintance and in-

tercourse with the neighbors and acquaintances of the individual

whose character is in question, and that intercourse must he of

some length of time— sufficient, at least, to enable him to gather

the general estimation in which he is held in the community
where he resides."

The character of a witness may be impeached by persons in

whose neighborhood the attacked witness had resided until within

four years prior to the trial, notwithstanding such witness had

then removed to a place fourteen miles distant from that neigh-

borhood, where he had since resided, and the impeaching witness

(lid not know the character borne by the attacked witness at the

latter place. Sleeper v. Tan Middlewortli, 4 Denio, 431.^ But
when the acquaintance with the witness is limited, and its exist-

ence was at a remote period, a different rule prevails.

In one case, Wilmot v. Richardson, 6 Duer, 328, 340, the char-

acter of a witness on the part of the plaintiff had been thoroughly

impeached. A supporting witness was then called, who had seen

the impeached witness for some six months, at a period twelve

years before the trial, and who had not seen the impeached wit-

ness since then until within six months of the time of the trial

;

and he further testified that he had never heard the other witness

spoken of one way or the other. The court below permitted him

to testify as to the character of the impeached witness, which

was held to be wrong, andthe court said :
" This decision cannot

be sustained, unless it be a sound rule that a witness whose char-

acter is impeached may counteract the effect of the impeaching

evidence by proof that, in the opinion of others who have but a

slight acquaintance with him, and never heard him spoken of

one way or the other, and who know nothing of his general char-

acter, he is a credible witness. I presume no one holds the opinion

that a witness can be impeached by the testimony of persons

who really know nothing of his general character, and never

heard him spoken of, that they do not consider him a credible

witness. If such evidence is incompetent for the purpose of

impeaching a witness, I think it is equally so to sustain one who
has been effectually impeached."

(a) Note 651.
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Tlie proper inquiry as to the character of the witness, must be
as to his general reputation where he is best known. It is not
enough that the impeaching, or the sustaining witnesses can state

what "others say," for those others may be few in number, and
their acquaintance with the witness may be extremely limited.

Ordinarily, the impeaching or sustaining witness ought to come
from the neighborhood of the person whose character is in ques-

tion.

A person is not permitted to manufacture evidence for the
purpose of impeaching witnesses. And where a person went a
distance to a strange place, for the purpose of ascertaining the

character of a witness, and for the purpose of subpoenaing im-
peaching witnesses against him, he was not permitted to testify

as to the result of his inquiries, nor to give his views as to the

character of the witness whose credit was in question. Douglass
V. Tousey, -2 Wend., 352.

In the impeachment of witnesses, it is general character alone

that is in question ; and, therefore, specific acts of immorality
on the part of a witness cannot be given in evidence to impair
his credibility. Corning v. Corning, 2 Seld., 97 ; Varoria v.

Socarras, 8 Abb., 302.»

Petit larcency is not a felony, and, therefore, a conviction*for

that offense does not destroy the competency of a witness, but
the record of conviction may be introduced for the purpose of

aftecting the credit of a witness who has been convicted of that

offense. Carpenter v. Nixon, 5 Hill, 260. Interest does not ren-

der a witness incompetent, but it may affect his credit, and, there-

fore, it may be shown by a witness, on cross-examination, that

he is the real party in interest, and that a transfer of his interest

to the plaintiff wasa mere sham. Hoyt v. Lynch, 2 Sandf., 328.

When a party to the action is a witness, he may be impeached
iu the same manner as any other witness. Yarona v. Socarras, 8

Abb., 302.

It has been held, that merely proving that the general character

of a witness is bad, is not enough to effectually impeach him,

when the impeaching witness is not asked whether he would
believe the other witness on oath. Gilbert v. Sheldon, 13 Barb.,

623. To show general bad character is immaterial ; the party

must go further, and prove that the character of the witness is

bad as to truth and veracity, or must show, by the impeaching
witness, that he would not believe the other on oath. II). In the

case last cited, it was not even shown that the general moral

character of the witness was bad.

But, in a late case, it has been held, that, after impeaching

witnesses are shown to be acquainted with the general moral

character of the person whose credit is assailed, and they declare

It to be bad, the question of credit is then for the jury, under

proper comments from the court, withput any inquiry of the dis-

crediting witnesses as to whether they would believe him under

oath. Wright v. Paige, 36 Barb., 438, 446.

(a) Cfr'eaton v. Smith, 1 Daly, 380; 6 Tiff., 245.
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In the case just cited, tlie court said :
" In the case at bar, a

female witness is shown to be of bad moral character— reputed

to be dishonest, unchaste, wanting integrity, untruthful, thievish,

and a keeper of a resort for vile characters ; and the court is

asked to charge the jury .that she stands before them, as regards

the question of general impeachment, a perfectly fair witness

;

in the exact language of the request, ' that the impeaching testi-

mony in that behalf was of no force ;' and for the reason sim-

ply that the witnesses were not asked whether they would believe

her under oath. The proposition is contrary to the dictates of

reason and propriety—simply absurd." Per Bockes, J.

The almost invariable practice, however, of asking the impeach-

ing witness whether he would believe the other on oath, is not to

be disregarded in practice. And a neglect or refusal to put the

question, implies a doubt whether the impeaching witness would
declare against the credit of the witness, so far as to swear that he

was not to be believed under oath. In these cases, " the true

object to be effected is, to prove the witness' general character for

truth to be bad. His general character, in other respects, is of

no consequence. All experience shows, that the general charac-

ters of many men are bad, in the common acceptation of the

word, while their veracity is unimpeachable. Indeed, most men
term that man's general character bad, who has some one cardinal

vice, although in other respects he may be irreproachable. In

short, I hold, that proof of general bad character, as that term

is generally understood and used in society, does not, necessarily

and legally, prove the fact that the witness' character for veracity

is bad ; and, therefore, I consider it to be immaterial evidence,

where the party avows his intention to stop with that question.

All the elementary writers, in their formula of queries to the

impeaching witness, indicate, most clearly and decidedly, that

further questions must be put, in order to render the impeach-

ment effectual." Per Shaj^kland, J., in QUbert v. Sheldon, 13

Barb., 626, 627. And it is proper to remark here, that where a

witness is sought to be impeached, on account of his bad char-

acter, and witnesses are called for that purpose, who testify that

they are acquainted with the general character of the witness

whose credit is in question, they may be asked whether they

would believe him on oath, notwithstanding they disclaim all

knowledge of the witness' character for truth and veracity. John-

son V. Peoj^le, 3 Hill, 178.

Where it is sought to impeach a witness, on the ground that he

has made statements, out of court, which are contrary to what

he has sworn on the trial, such proof may be made by any com-

petent witness who heard his previous statements." iaid; where

such previous statements were made on oath as a witness, any

person who was present in court, and heard the testimony of the

witness, is as competent to testify what he swore to as the judge

who presided at the trial, or as counsel who took minutes of the

evidence. Grimm v. Hamel, 2 Hilt., 434 ; TooJcer v. Gormer, 2
(a) Note 652.
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Hilt., 71. Written notes or minutes of the evidence may be more
reliable, and therefore a jury or court might attach more credit

to them than to a statement from mere memory, if any conflict

existed between them.
But a witness, or a party who is a witness, is not bound to state

what he swore to on a former trial, since his statements might be
used against him, in a prosecution for perjury, if there was a
contradiction between the two statements. Piclcard v. Collins, 23
Barb., 444. So, if the witness has made a contradictory state-

ment in writing, as^ for instance, in a letter, it ma,y be used for

the purpose of contradicting him.
On the subject of relevancy, it has been long settled, that a

witness may be asked whether, on some former occasions, he has
not given a different and contradictory representation of the same
subject.

If the witness answers in the aflSrmative, the question and its

answer of course affects his credit, whether- the subject matter of
the answer be relevant or irrelevant to the matters in issue ; if

he answers in the negative, and the subject of the answer be
hrelevaut to the matters in issue, the answer is conclusive, and
evidence cannot be given to contradict the witness ;*but if the

subject of the answer be relevant to the matters in issue, then
evidence may be given, to show that the witness has, on a former
occasion, given a different representation of the subject; and the
inquiry is made, in order to lay a foundation for proof of contra-

dictory statements.*

Where a witness has made a written sworn statement of facts

which contradicts what he has since sworn to as a witness on a
trial, such sworn statement may be put in evidence to contradict

Ms evidence and to impeach him, without first calling his atten-

tion to such statement, and interrogating him in relation to it.

Clapp V. Wilson, 5 Denio, 285. The witness has aright, however,
to explain the reason why he made such sworn statement, and to

explain the circumstances under which it was made, if such expla-

nation tends to show truth and fairness on the part of the wit-

ness, lb.

Such written instruments are not made evidence, by merely
producing them and proving their execution ; to render them evi-

dence in the cause, they must be read, or the reading must be
expressly or impliedly waived. Ih.

It is only when a witness has stated facts differently from what
he swears, that he can be contradicted; and, therefore, it is not

competent to show that a witness has previously expressed an
opinion contradictory to his present opinion or statement. Holmes

V.Anderson, 18 Barb., 420; JElton v. LarUns, 5 Oarr. & Payne,

385. This rule, however, does not seem to be without exceptions.

In one case, Patchin v. Astor Mutual Ins. Co., 3 Kern., 268, the

question was, whether a certain steamer was seaworthy or unsea-

worthy, on account of an alleged defect in the flre jackets, and
whether the vessel took fire from this cause. A witness for the

(a) Note 653.
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.plaintiff, named Stebbins, was on board at the time of the fire,

as chief engineer, and he was competent to give an opinion upon
the subject. Se testified that the vessel was seaworthy, aud his

evidence tended to show that the fire did not originate from such

defect. On his cross-examination he was asked whether he did uot

say on the day of the loss, "My God! is it possible that so many
lives should be lost, when $500 expended on those water jackets

would have saved the whole;" and he denied any recollection

of using that expression, and stated that he had no such idea.

It was held that the defendant might contradict this witness, by
showing that he made such statement, for the purpose of dis-

crediting him. The question put, for the purpose of contradic-

tion, was in this form : "Did Stebbins say, my God! is it possible

< that boat has burned, when $500 laid out on the water jackets

would have saved her?" And it was held that the slight discre-

pancy between the expression about which he was examined and
the one offered to be proved, was not material.

But, where a party calls a witness aud has him sworn aud

examined, he cannot, for the purpose of impeaching the witness,

give evidence to show that he has at other times made declarar

tions or statements which are contradictory of those sworn to on

the trial. Thompson v. Blanohard, 4 Oomst., 303 ; People v. Saf-

ford, 5 Denio, 112.^

It is a general rule that whenever the credit of a witness is to

be impeached by proof of anything that he has said or declared,

or done in relation to the cause, he is first to be asked, upon

cross-examination, whether he has said or declared, or done that

which is intended to be proved. For in every such case there

are two questions ; first, whether the witness ever did the act or

used the expressions alleged ; secondly, whether his having done

so impeaches his credit, or is capable of explanation. It would

be manifestly unjust to receive the testimony of the adversary's

witness to prove the fact, without also admitting the party's wit-

ness to deny ; and assuming the act to have been done, or the

expression to have been used, it would also be unjust to deny to

the party, or the witness .who admits the act or expression, the

best, or, it may be, the only, means of explanation.

If the witness admits the Words, declarations or acts, proof on

the other side becomes unnecessary, and an opportunity is

iafforded to the witness of giving such reasons, explanations, or

exculpations of his conduct, if any there be, as the circum-

stances may furnish; and thus the whole matter is brought

before the court at once, which is the most convenient course.

If the witness denies the words, declarations or acts imputed

tto him, then, if it is not a matter collateral to the cause, wit-

nesses may be called to contradict him. But it is not enough, in

such a case, to ask a witness the general question whether he has

ever said so aud so. He must be asked as to the time, place and

person involved in the, supposed contradiction, or some other

circumstance sufficient to point out the particular occasion. Pert'

(a) Note 654.
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dleton V. Empire Stone Dressing Co., 5 E. P. Smith, 13, 18

,

Budlong v. Van Nostrand, 24 Barb., 25 ; Sprague v. Cadwell, 12
Barb., 516 ; Palmer v. Haig'M, 2 Barb., 210.

If the witness neither directly admits nor denies the act or

declaration, as when he merelj' says that he does not recollect

;

or, if be gives auy other indirect answer not amonnting to an
admission, it is competent for the adversary to prove the affirma-

tive, for otherwise the witness might in every such case exclude
evidence of what he had said or done, by answering that he did

not remember.
If the witness declines to answer on account of the tendency

of the question to criminate him, the adverse party is still at

liberty to adduce the same proof. And the possibility that the
witness may on that ground decline to answer, affords no suffi-

cient reason for not giving him thie opportunity of answering
with a view to explain the circumstances and to exculpate
himself.

So strict is the rule in relation to the examination of a witness

as to contradictory statements, that a witness whose testimony
has been taken conditionally {de hene esse), cannot be impeached
on the trial, by proving that subsequent to such conditional

examination he had njade statements inconsistent with his testi-

mony, or had said that what he had sworn to was false. Before
such evidence can be given, the witness must be interrogated in

relation to it. Stacy v. Crraham, 4 Kern., 492; S. C, 3 Duer, 444.

And if a court allows a witness to be impeached by such a
contradiction before the witness has been interrogated, it will be
error, and the error will not be cured by afterwards recalling the

witness and permitting him to explain his testimony. Sprague v.

Cadwell, 12 Barb., 516. Such an explanation would not, or at

least might not, in all cases, reinstate the witness to the same
standing with the jury, as he would have, in case he had been
permitted to make the explanation before being contradicted.

An explanation made afterwards might be said to be forced from
the witness, which otherwise would appear to be frank and
ingenuous.

It is always competent to show that a witness is hostile to the

party against whom he is called ; that he has threatened revenge,

or that a quarrel exists between them. A jury would scrutinize

more closely and doubtingly the evidence of a hostile than that

of an indifferent or a friendly witness. Hence it is ahvays com-
petent to show the relations which exist between the party against

as well as the one for whom he was called. Starks v. People, 5

Deuio, 106, 108.

A party cannot bring evidence to confirm the character of a

witness before the credit of that witness has been impeached,

either upon cross-examination, or by the testimony of other wit-

nesses; but if the character of a witness has been impeached,

although upon cross-examination only, evidence on the other

Wait 11—66
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side may be given to support the character of the witness by

general evidence of good conduct.

It is a general rule that a party will not be permitted to give

evidence of his witness's good character until it has been attacked

on the other side, either by the evidence of witnesses called for

such purpose, or by the evidence of the witness on cross-examiu-

at.ion going to impeach his general character. People v. Qay, 3

Sehl., 378, 381.

In the last case cited, the witness had stated, on cross-exam-

ination, that he had been committed for trial upon a charge of

perjury, but this was held not to be a sufficient impeachment to

authorize evidence in his behalf of general good character, on

the ground that it is a legal presumption that the witness is inno-

cent of the charge made against him.

Evidence which merely goes to show that the account given

by a witness is improbable, to show that the facts were different

from the account he has given, or to show that the witness had

made declarations hostile to the party against whom he Avas

called, does not amount to an attack upon general character,

which will authorize the party to call witnesses, to show the

general character of the attacked witness to be good. StarTcs v.

People, 5 Denio, 106; and see People v. Hulse, 3 Hill, 309; and

Leonori v. Bishop, 4 Duer, 420."

But, where the cross-examination of a witness is conducted in

a manner which tends to impair his credibihty, by showing that a

certain prosecution was the result of a conspiracy in which the

witness was concerned, it is competent to the party to sustain

his witness by evidence corroborating his statements and vindi-

cating his motives. Lohman v. People, 1 Oomst., 380.

Evidence which is given for the purpose of sustaining the

character of a witness, should be as to his character for truth and

veracity, and not to his honesty. Giirney v. Kenny, 2 E. D. Smith,

132. And an opinion that a witness is honest, can have little

weight against his own testimony that he had committed num-

berless larcenies. lb. And after the credit of a witness has been

impeached by the production of a record of his conviction for

the crime of larceny, it is not competent for the party calling

him to give evidence explanatory of the conviction, and in favor

of the innocence of the witness notwithstanding the conviction.

Gardner v. Bartholomew, 40 Barb., 325. But, where the cross-

examination of a witness tends to .impeach his credibility, it is

competent for the party calling him, to sustain him by giving in

evidence letters of the adverse party which tend to show that

the witness is worthy of credit. Stacy v. Graham, 4 Kern., 492

;

S. a, 3 Duer, 444.

When an attempt is made to impeach a witness by showing a

bias on his part towards the party calling him, on account of

relationship, it is competent for such party to show that he and

the witness are at variance, and not on good terms. Chpp v.

Wilson, 5 Denio, 285.
(a) Note 655.
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It is no corroboration of the testimony of a witness to show
that he has previously made declarations out of court, corres-
ponding with the evidence given by him on the trial, and, there-
fore, such declarations ought not to be received in evidence.
Dudley v. Bolles, 24 Wend., 465 ; Smith v. Sticlcney, 17 Barb., 489.
Aud this is the rule, even when an attempt has been made to

impeach the witness by showing that he has made contradictory
statements out of court. li. When the character of a witness
is impeached by general evidence, the party who called the wit-

ness is at liberty to examine the impeaching witnesses as to the
grounds of their belief. And the impeaching witnesses may
themselves be impeached in the same manner as any other wit-
ness.

SECTION XXXVI.
IMPEACHING A PARTt's OWN WITNESS.

It is now proposed to inquire, whether a party can be allowed
to produce evidence for the purpose of disproving or impeaching
the testimony of his own witness, although such evidence should
have the eiBfect of throwing discredit upon the witness.

It is clear, that a party is not to be sacrificed to his witness
;

he is not represented by him, nor ought he to be identified with
him, or bound by all he may say. On the other hand, a party
ought to be placed under such restrictions as may be necessary
for preventing unfair or dishonest practice. If a party produces
a witness, knowing him at the time to be a man of infamous
character, and that witness, in giving evidence, disappoints or

deceives him, he ought not to be allowed to prove his infamy,
for the purpose of destroying the effect of his evidence. Know-
ing the infamy of his character, he had more reason to suspect
and disbelieve, than to trust him ; nor has he any just ground to

complain that his cause is prejudiced by false evidence, as he
could expect nothing less from such a witness ; and he suffers

not unjustly for using a witness whom he knew to be infamous.
But, if a party, not acting himself a dishonest part, is deceived

by his witness— or, if a witness, professing himself a friend, turns
out an enemy, and, after promising proof of one kind, gives evi-

dence directly contrary— is the party to be restrained from laying
the true state of the case before the court ? The common sense
of mankind might be expected to answer this proposition in the

negative, and to decide that the true state of the case should be
made known. Further, if a witness, whether from mistake, from
ignorance, or from design, gives evidence unfavorable to the

party who calls him, is the party tO' be restrained from calling

other witnesses to prove facts different from those which he has

represented ? All must agree that such proof of a different state

of facts ought to be allowed.
But, in the first place, it is to be remembered that it is an

established rule, that a party shall never be permitted to produce

general evidence to discredit his own witness ; for that would be
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to enable him to destroy the witness if he spoke against him,

and to make him a good witness if he spoke for him, with the

means in his hand of destroying his credit if he spoke against

him. The meaning of the rule is, that a party, after producing

a witness, cannot prove him to be of such general bad character,

as wonld render him unworthy of credit. Thompsony. Blanchard,

4 Oomst., 303, 311. Nor can the party producing a witness, be

permitted to prove that such witness has, at an other time, made
declarations or statements contradictory to the statements to

which he testified, for the purpose of affecting his credibility as

a witness. li. ; Hunt v. Fish, 4 Barb., 324.

If either party to an action calls his adversary as a witness, he
will be bound by the same rules which apply to other witnesses

;

and he cannot impeach the general character of such witness, nor

show that he has made contradictory statements. Piclcard v. Col-

lins, 23 Barb., 444.

The cross-examination of a witness does not, as a general rule,

make him the witness of the cross-examining party, so as to

prevent him from impeaching the witness. And where a witness

for the plaintiff was cross-examined by the defendant, and the

cross-examination suspended, and then renewed after the plaintiff

haVl rested, and he was then re-examined by the plaintiff, and

again cross-examined by the defendant, this was held not to

preclude the defendant from impeaching the general character

of the witness, and from showing that he had made contradictory

statements. Mattice v. Allen, 33 Barb., 543 ; and see People v.

Moore, 15 Wend., 419. But, if the cross-examination relates to

entirely new matter ; or if the party entitled to cross-examine a

witness calls him subsequently to prove new matter on his own
side, it may be that he will so far make the witness his own as

not to be permitted to impeach his general character. 76.

When, however, a party is under the necessity of calling a

witness for the purpose of satisfying the formal proof. which the

law in some cases requires, he is not precluded from impeaching

such a witness. And, for that reason, a party may impeach a

subscribing witness, whom he has been compelled to introduce

as a witness. Dennett v. Dow, 5 Shepley, 19 ; Shorey v. Hussey

32 Maine, 579 ; and see Greenough v. JEccles, 5 J. Scott, N. S.,

807, note and cases cited.

And when a witness by surprise gives evidence against the

party who called him, that party will not be precluded from

proving his case by other witnesses ; for it would be contrary to

justice that the treachery of a witness should exclude a party

from establishing the truth by the aid of other testimony. When
a party is thus surprised by the statements of his own witness,

and he calls other witnesses to contradict him as to particular

facts, it does not follow from necessity that the whole of the evi-

dence of the contradicted witness is to be rejected. The whole

matter is a question for the jury. Bradley v. Bicardo, 8 Bing.,

57.
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A party is not precluded from giviug evidence to matters in

issue between tlie parties in any case merely because it contra-
dicts his own witness. If the testimony offered is material,

and goes to the very facts in issue, it is competent, although it

should contradict every other witness whom the party has ex-

amined. The rule prohibits a contradiction which is attempted
for the mere purpose of impeachment of the party's own wit-

ness, or where the matter sought to be contradicted is collateral

only, and not going to the issue. Parsons v. 8uydam, 3 E. D.
Smith, 276, 282, 283 ; Pickard v. GoUins, 23 Barb., 444, pi. 5.

A party calling a witness is not bound by his testimony in all

its parts. He may, if he is able, satisfy the court or jury, from
the facts and circumstances stated by the witness himself,

that the witness is mistaken in some of his statements or con-

clusions, while he is correct in the others. Keutgen v. Parks, 2

Saudf., 60, 67. When a witness is cross-examined as to collate-

ral matters, for the purpose of affecting his credit, his answers
in relation to such matters are conclusive. Ante, 481, 519. But,
when the questions relate to matters which are material to the

issues,, his answers are not conclusive, even though the evidence
came out on cross-examination, and he may be contradicted by
other witnesses. Mills v. Carnly, 1 Bosw., 160.

The justice has a discretion as to the number of witnesses to

be called for the purpose of impeaching a witness. Green v.

Broivn, 3 Barb., 120 ; Nolton v. Moses, 3 Barb., 31, 35. A reason-

able number ought to be allowed on each side; and five or six

witnesses on each side would ordinarily be a reasonable number.
16. If the circumstances of the case require it, the court will of

course allow the examination of a larger number. li.

SECTION XXXVII.
DUTY OF A JURY IN WEIGHING EVIDENCE.

A jury taken from the body of the community may well be

presumed to be possessed of such knowledge and experience,

derived from their intercourse with society, as will peculiarly fit

them for the determination of all disputed facts arising out of

the ordinary transactions of life.

It must, however, be recollected, that jurors, unaccustomed as

they usually are to judicial investigations, require, in complicated

cases, all the aid which can be derived from the arguments of

counsel, and from the experience and penetration of the court, to

direct their attention to tlie essential points, and enable them
to arrive at a just conclusion. When a jury is called, the law, in

its wisdom, ultimately relies upon their integrity and understand-

ing, but it, nevertheless, anxiously prepares the way for a correct

Conclusion, by excluding from their consideration all such evi-

dence as is likely to embarrass, mislead, or prejudice them in the

course of their inquiry. So far the law proceeds by certain and

definite rules. Much yet remains to be done of a nature which

cannot be defined; and when a justice assumes to charge a jury, as>
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he very properly may, if lie chooses, there will be difficulties enough

to tax his abilities. To divest a case of all its legal inciiiD-

brances; to resolve a complicated mass of evidence into its most

simple elements; to exhibit clearly the connection, bearing, and

importance of its distinct and separated parts, and their com-
bined tendency and eftect, stripped of every extrinsic and super-

fluous consideration, which might otherwise embarrass or mislead;

and to do this in a manner suited to the comprehension and
understanding of an ordinary jury, is one of the most arduous
as,well as the most important duties incident to the judicial

office.

There is, perhaps, no instance in which the natural and the

acquired powers of the mind are more strikingly and beneficially

exerted than in a court of justice, where a confused mass of

evidence relating to an intricate case is, by the effort of a vigor-

ous, acute and comprehensive mind, reduced into regularity and
order.

The law, to use an ordinary phrase, has no scales wherein to

weigh the different degrees of probability, still less to ascertain

what weight of evidence shall amount to absolute proof of any

disputed fact. Its business is to define, to distinguish, and to

apply legal consequences to ascertained facts; but whether a

fact is probable or improbable, true or false, admits* of no legal

definition or test. The principles on which the investigation or

ascertainment of truth depend, are fixed and invariable, however

the particular process prescribed by different systems of law,

for the purpose of investigation, may vary.

As the power of discriminating between truth and falsehood

depends rather upon the exercise of an experienced and intelli-

gent mind than upon the application of artificial and technical

rules, the law has delegated this important office to a jury of the

country, whenever either of the parties choose to call one. If no

jury is called, the justice takes the place of a jury, and he is

governed by the same legal rules which apply to a jury trial.

One supposed advantage, which arises from a trial by jury is,

that this mode of trial excludes a number of technical and arti-

ficial rules and distinctions, which, but for the complete and

absolute separation of law from fact, would be sure to arise.

Were the decision of facts to be constantly referred to the same

individual, the frequent occurrence of similar combinations of

facts would tempt him to frame general and artificial rules, which,

when they were applicable, would save mental exertion in par-

ticular instances ; and perhaps a laudable wish to decide consist-

ently, and that fondness for generalizing, which is incident to

every reflecting mind, would tend to the same point, and would

lead to refined and subtle distinctions. A juror, on the contrary,
'

called on to discharge his duty but seldom, possesses neither

inclination nor opportunity to generalize and refine. Unfettered,

therefore, by technicalities,' he decides according to the natural

weight and force of the evidence.
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Although all questions of pure fact belong peculiarly to the
provlEfce of a jury, who are to be guided in their decision by
their conscientious judgment and belief, yet it is to be recollected

that in many instances the effect of particular evidence is the
subject of legal definition and cognizance, as in the case of
legal presumptions resulting in particular facts.

It will be proper, therefore, in the first place, briefiy to inquire

to what extent a jury is restrained by legal rules ; and, in the
next place, to make some general observations on the natural
force and weight of evidence.

With a view to the first consideration, that is, how far the law
itself interferes as to the force or jcneasure of evidence, it is to be
recollected, that except in the few instances when a jury deter-

mine by the actual evidence of their senses, all evidence is either,

first, di/rect; that is, where the witnesses state or depose to facts

of which they have had actual knowledge ; or, secondly, it is

indirect; and indirect evidence is either artificial or natural.

Artificial, where the law, by arbitrary appointment, annexes to

particular evidence a force or eflBicacy beyond that which naturally
belongs to it ; as in the case of records, which, for the sake of
public convenience, are usually made final and conclusive evi-

dence of the facts recorded. So, in all instances of legal pre-

sumptions, whether they are absolute and conclusive, or whether
they are mere presumptions which are operative only until they
are rebutted by contrary proof. So of cases in which such arti-

ficial evidence may be of a conventional nature, as where the

parties by deed or other written agreement, constitute the par-

ticular instrument to be the expositor of their intentions, aud
the legal memorial of the facts which it contains.

In these and some other instances, the law prescribes the ex-

tent to which the evidence shall operate ; and in these aud all

other cases, where a rule of law intervenes, a jury is bound by
that rule of law, even though it is in opposition to their own
conclusion as to the truth of the fact drawn from all the circum-
stances. Or, secondly, the evidence is purely natural, where the
jury decide according to the natural weight and effect of the cir-

cumstances, either by the aid of experience, when former ex-

perience supplies such natural presumptions, or by the aid of
reason exercised upon the circumstances, or by the joint and
united aid of experience and reason.

Juries are bound by all the rules and presumptions of law, as

far as they apply ; they are to confine themselves strictly to the

matters put in issue by the pleadings; they are bound by the ad-

missions of the parties upon the record, and by all estoppels

which in point of law conclude the parties. They are also bound
to give proper legal effect to all instruments established by com-
petent evidence, and to notice all matters which are judicially

noticed by the court. They are to be governed by the order of

proof which the law prescribes, and their verdict must be founded
on the evidence adduced in the cause. It is now perfectly settled
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that a juror cannot give a verdict founded on his own private

knowledge, for it could not be known, in that case, whether the

verdict was according to the evidence, or against it ; and besides,

it is very possible that the private grounds of belief might not

amount to legal evidence. And if such evidence were to be pri-

vately given by one juror to the rest, it would want the sanction

of an oath, and the jnror would not be subject to cross-examinar

tion. If, therefore, a juror knows any fact material to the issues,

he ought to be sworn as a witness, and he is then liable to a

cross-examination like other witnesses'; and if he privately slates

such facts to the other jurors, it will be a good ground for a new
trial.

It sometimes happens that evidence is admitted foF one pur-

pose, while it Is not competent evidence for an other purpose.

Or it is sometimes admitted as against one party, while it is not

competent evidence against the other parties. In all such cases

the jury is bound to apply the evidence so far only as it is legally

applicable.

Suppose the case of an action against two defendants for the

recovery of a demand which, it is claimed, is barred by the star

tute of limitations. If there is evidence of a new promise,

or of a payment by one, such promise or payment is no evidence

as against the other. So, if two persons are tried together for a

criminal offense, a confession made by one which criminates the

other is not evidence except as against the party confessing.

Previous to the remarks which will be made on the force and
weight of evidence, whether direct or circumstantial, it is to

be observed that the measure of proof sufficient to warrant

the verdict of a jury varies much, according to the nature of

the case.

Evidence which satisfies the minds of the jury of the truth

of the fact in dispute, to the entire exclusion of every reasonable

doubt, constitutes full proof of the fact. Absolute, mathemati-
cal, or metaphysical certainty is not essential, and in the course

of judicial investigations would be usually unattainable.

Even the most direct evidence can produce nothing more than

such a high degree of probability as amounts to moral certainty.

From the highest degree it may decline, by an infinite number
of gradations, until it produces in the mind nothing more than

a mere preponderance of assent in favor of a particular fact.

The distinction between full proof and mere preponderance of

evidence is, in its application, very important. In all criminal

cases whatsoever, it is essential to a verdict of condemnation,
that the guilt of the accused should be fully proved ; neither a

mere preponderance of evidence, nor any weight of preponderant
evidence, is sufficient for the purpose, unless it generates full

belief of the fact, to the exclusion of all reasonable doubt.
But, in many cases of a civil nature, where the right is dubi-

ous, and the claims of the contesting parties are supported by
evidence nearly equipoised, a mere preponderance of evidence on
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either side may be sufficient to tnrn the scale. But, even where
the contest is as to civil rights only, a mere preponderance of evi-

dence, such as would induce a jury to incline to the one side

rather than to the other, is frequently insufficient. And it is so

in all cases in which it falls short of fully disproving a legal right

once admitted or establislied, or of rebutting a presumption of
law.

One who seeks to charge an other with a debt, must do so by
full and satisfactory proof; and, on the other hand, when a debt
has once been established by competent proof, the debtor cannot
discharge himself but by full proof of its satisfaction.

Again, where the law rais.es a presumption in favor of the fact,

the contrary must be fully proved, or at least such facts must be
proved as are sufficient to raise a contrary and stronger presump-
tion.

An other distinction which requires notice, is that between
'prima facie and conclusive evidence. Prima facie evidence is that
which, not being inconsistent with the falsity of the hypothesis,
nevertheless raises such a degree of probability in its favor that
it must prevail, if it is accredited by the jury, unless it is rebut-
ted or the contrary proved.

Conclusive evidence, on the other hand, is that which excludes,

or at least tends to exclude, the possibility of the truth of any
other hypothesis than the one attempted to be established. All
evidence is weak or strong, by comparison. In civil actions,

slight evidence oi right or title is sufficient, as against a stranger

who possesses no color of title. Thus, the mere possession of

goods by one who has found them, is evidence of property, as

against a wrongdoer, in an action for their conversion ; and so

the mere occupation of land, however recent, will enable the
occupier to maintain trespass against a stranger.

The evidence to be weighed by a jury, or by a court sitting in

their place, consists either in : first, the direct testimony of wit-

nesses ; or, secondly, indirect or circumstantial evidence ; or,

thirdly, in both, either united or opposed to each other. The
nature and force of such evidence may be considered either sepa-

rately or in conflict.

First, as to the direct testimony of witnesses. The credit due
to the testimony of witnesses depends upon : 1st, their integrity

and honesty ; 2d, their ability ; 3d, their number, and the consis-

tency of their testimony ; 4th, the conformity of their testimony
with experience ; and, 5th, the coincidence of their testimony with

collateral circumstances.
1st. Their integrity. A witness, to be trustworthy, must be

both willing and able to declare the truth. His credibility is

founded, in the first instance, upon experience of human vera-

city, from which the law presumes that a disinterested witness,

who delivers his testimony under the sanctiou of an oath, and
under the peril of the temporal punishments due to perjury, will

speak the truth.

Wait 11—67
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A witness of depraved and abandoned character may not be

unworthy of credit, where it appears that there is not the slight-

est motive or inducement for misrepresentation ; for there is a

natural tendency to declai'e the truth, which is never wholly eradi-

cated, even from the most vicious minds ; and the danger of

detection., and the risk of temporal punishment, may operate as

restraints upon the most unprincipled, even where motives for

veracity of a higher character or nature are entirely wanting.

But it is to be remarked, that it is difficult to detect the motives

which may influence a depraved and corrupted mind ; and hence

it is for the jury to consider whether the apparent want of motive

to deceive is sufficient to give credit to an exceptionable witness,

and whether some assurance of the actual absence of such a

motive is not necessary to warrant them in placing confidence in

such a witness.

It frequently happens that a witness labors under some influ-

ence, arising from natural affection, near connection, or mere
expectation of contingent benefit or evil, which may afford a

strong temptation to perjury. In these, as in so many other

cases, it is for the jury to estimate the degree of influence by

which the testimony of a witness is likely to be corrupijed, and

to determine whether, under all the circumstances, he is the wit-

ness of truth.

In arriving at this conclusion, a consideration of the demeanor
of the witness upon the trial, and of the manner of giving his

evidence, both in chief and upon cross-examinafion, is oftentimes

not less material than the testimony itself. An overforward and

hasty zeal, on the part of the witness, in giving testimony which

will benefit the party whose witness he is ; his exaggeration of

circumstances ; his reluctance in giving adverse evidence ; his

slowness in answering ; his evasive replies ; his affectation of not

hearing or not understanding the question, for the purpose of

gaining time to consider the effect of his answer ;
precipitancy in

answering, without waiting to hear or to understand the nature

of the question ; his inability to detail any circumstances wherein,

if his testimony were untrue, he would be open to contradiction

;

or his forwardness in minutely detailing those where he knows
contradiction to be impossible; an affectation of indifference;

are all, to a greater or less extent, obvious marks of insincerity.

On the other hand, his promptness and frankness in answering

questions, without regard to consequences, and especially his

unhesitating readiness in stating all the circumstances attending

the transaction, by which he opens a wide field for contradiction

if his testimony is false, are, as well as numerous others of a

similar nature, strong internal indications of his sincerity. The

means thus afforded by a viva voce examination, of judging of

the credit due to witnesses, especially where their statements are

in conflict, are of incalculable advantage in the investigation of

truth, and they not unfrequently supply the only true test by

which the real character of the witnesses can be appreciated.
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2d. Their ability. The ability of a witness to speak the truth
must of course depend on the opportunities which he has liad of
observing the facts, the accuracy of his powers of discerning,

and the faithfulness of his memory in retaining the facts once
observed and known.
Where a witness testifies to a fact, which is wholly or partially

the result of reason upon particular circumstances, it is obvious
that the reasons of the witness for drawing that conclusion are

of the most essential importance, for the purpose of ascertaining

whether his conclusion was a correct one, although it should be
borue in mind that the reasons which a witness gives for his

belief are those which occur to him upon his examination, and
are frequently different from those which actually produced his

belief or conviction.

These observations apply with peculiar force to all questions
of skill and science, and even to many of mere ordinary fact

;

thus, where a witness is called to state that an other witness is

not to be believed upon his oath, his grounds for arriving at that
conclusion are of the highest importance. Where, on the other
hand, a witness states the impression on his senses, by any subject

matter of frequent experience, his reasons are of little weight;
for he will frequently assign a bad reason where his knowledge
is certain.

The probability that the witness had originally a clear percep-

tion of the facts and their circumstances, is strengthened and
confirmed by the consideration, that they were of such a nature
as were likely to attract his attention.

On the other hand, it is diminished by the consideration, that

the transaction was remote, and such as was not likely to excite

notice or observation. Such considerations operate strongly

where detailed evidence is given of oral declarations, after the

lapse of a considerable interval of time. Every man's experience

teaches him how fallible and treacherous the human memory in

such cases is. In its freedom from this defect consists one great

excellence of written or documentary evidence, and its main
superiority over that which is merely oral; and on this principle

it is, that the law, out of policy, frequently deems mere oral evi-

dence too weak, and requires a written voucher to prove the

fact.

Of all kinds of evidence, that of extra-judicial and casual dec-

larations is the weakest and most unsatisfactory. Such words
are often spoken without serious intention, and they are always
liable to be mistaken and misremembered ; and their hieaning

is liable to be misrepresented and exaggerated. Ante, 381.

A hearer is apt to clothe the ideas of the speaker, as he under-

stands them, in his own language, and by this translation the

real meaning must often be lost. A witness, too, who is not

entirely indifferent between the parties, will frequently, without

being conscious that he does so, give too high a coloring to what
has been said.
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The uecessity for caution cannot be too strongly and emphati-

cally impressed, where particular expressions are detailed in

evidence, which jv^ere used at a remote period of time, or to which

the attention of the witness was not particularly called; or

where misconception was likely to arise from their situation and

the circumstances under which they were placed ; or from the

prejudice of the witness, especially if his object was to extract

an admission for the purposes of the cause. Such evidence is

fabricated easily and contradicted with difficulty.

In cases of this kind, the conduct of the parties, and those

facts and circumstances of the case which are free from suspi-

cion, are frequently the safest and surest gnides to truth. And
evidence of this kind is of the very weakest kind, where it is

doubtful whether the party making the admission knew his legal

rights and situation. Ante, 381, 384.

3d. Their numlyer and consistency. The testimony of a single

witness, where there is no ground for suspecting either his

ability or his integrity, is a sufficient legal ground for belief.

That it is strong enough to produce actual belief, every man's

experience will vouch.
Where direct testimony is opposed by confficting evidence, or

by ordinary experience, or by the probabilities of the case, the

consideration of the number of vfitnesses becomes most material.

It is more improbable that a number of witnesses should be mis-

taken, or that th'ey should have conspired to commit a fraud by

direct perjury, than that one or a few should be mistaken, or

willfully perjured. In the next place, not only must the difficulty

of procuring a number of false witnesses be greatly increased in

proportion to the number, but the danger and risk of detection

must be increased in a far higher proportion ; for the points on

which their false statements may be compared with each other,

and with ascertained facts, must necessarily be greatly mul-

tiplied.

The consistency of testimony is also a strong and most impor-

tant test for judging of the credibility of witnesses.

Where several witnesses bear testimony to the same transac-

tion, and concur in their statement of a series of particular

circumstances, and the order in which they occurred, such coin-

cidences exclude all apprehension of mere chance and accident,

and can be accounted for only bj^ one or other of two supposi-

tions— either the testimony is true, or the coincidences are the

result of concert and conspiracy.
If, therefore, the independency of the witnesses be proved, and

the supposition of previous conspiracy be disproved or rendered

highly improbable, to the same extent will the truth of their tes-

timony be established.

So far does this principle extend, that in many cases, except

for the purpose of repelling suspicion, and fraud and concert, the

credit of the witnesses themselves for honesty and veracity may
become wholly immaterial. Where it is once established that
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the witnesses to a transactiou are not acting in concert, then,
although individually they should be unworthy of credit, yet if

the coincidences in their testimony are too numerous to be
attributed to mere accident, they cannot possibly be explained
on any other supposition than that of the truth of their state-

ment.

The considerations which tend to negative any suspicion of
concert or collusion between the witnesses, are either extrinsic

of their testimony, such, for instance, as relate to their character,

situation, their remoteness from each other, the absence of pre-

vious intercourse with each other or with the parties, and of all

interest in the subject matter of the litigation ; or they arise

internally from a minute and critical examination land com-
parison of the testimony itself. \
The nature of such coincidences is most important. Are they

natural ones, which do not bear the marks of artifice and pre-

meditation ? Do they occur in points obviously material, or in

minute and remote points which were not likely to be material,

or in matters the importance of which could not have been fore-

seen? The number of such coincidences is also worthy of the
most attentive consideration. Human cunning, to a certain

extent, may fabricate coincidences, even with regard to minute
points, the more effectually to deceive; but the coincidences of art

and invention are necessarily circumscribed and limited, whUst
those of truth are indefinite and unlimited. The witnesses of
art will be copious in their detail of circumstances, as far as their

provision extends ; beyond this they will be sparing and reserved,

tor fear of detection ; and thus their testimony will not be even
and consistent throughout, but the witnesses of truth will be
equally ready and equally copious upon all points.

It is here to be observed, that partial variances in the testimony
of different witnesses, on minute aud collateral points, although
they frequently afford the adverse advocate or counsel a topic for

copious observation, are of little importance, unless they are of

too prominent and striking a nature to be ascribed to mere inad-

vertence, inattention or defect' of memory. It has been well

remarked by a great observer, that "the usual character of

human testimony is substantial truth under circumstantial

variety." It so rarely happens that witnesses of the same trans-

action perfectly and entirely agree in all points connected with

it, that an entire and complete coincidence in every particular, so

far from strengthening their credit, not unfrequently engenders

a suspicion of practice and concert.

The real question must always be, whether the points of vari-

ance and of discrepancy are of so strong and decisive a nature

as to render it impossible, or at least difficult, to attribute them
to the ordinary sources of such varieties, inattention, or want of

memory. It would, theoretically speaking, be improper to omit

the observation, that the weight and force of the united testi-
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mony of numbers, upon abstract mathematical principles, in-

creases in a higher ratio than that of the mere numbers of such

witnesses.

Upon those principles, if definite degrees of probability could

be assigned to the testimony of each witness, the resulting

probability in favor of their united testimony would be obtained,

not by the mere addition of numbers expressing the Severn 1

probabilities, but by a process of multiplication.

Such considerations, however, are of little practical importance.

The maxim of the law is, ponderantur testes, non numerantur ; or,

in other words, witnesses are weighed, not counted; that is, they

are estimated by the weight and value of their testimony, and
not by their number.
No definite degrees of probability can, in practice, be assigned

to the testimony of witnesses ; their credibility usually depends

upon the special circumstances attending each particular case,

upon their connection with the parties and the subject matter of

litigation, their previous characters, the manner of delivering

their evidence, and many other circumstances, by a careful con-

sideration of which the value of their testimony is usually so

well ascertained as to leave no room for mere numerical com-

parison.

4th. The conformity of their testimony with experience. As
one principal ground of faith in human testimony is experience,

it necessarily follows that such testimony is strengthened or
-

weakened by its conformity or its inconsistency with our previ-

ous knowledge and experience. A man easily credits a witness

who states that to have happened which he himself has known
'

to happen under similar circumstances; and he may still believe,

although he should not have had actual experience of similar

facts; but where that is asserted which is not only unsupported

by common experience, but contrary to it, belief is slow and

difficult. Mr. Locke gives an amusing instance: "The Dutch
ambassador told the king of Siam that in his country the water

was so hard in cold weather that it would bear an elephant if he

were there. The king replied: Hitherto I have believed the

strange things you told me, because I looked upon you as a

sober, fair man, but now I am sure you lie."

In ordinary cases, if a witness were to state that which was

inconsistent with the known course of nature, or even with the

operation of the common principles by which the conduct of

mankind is usually governed, he would probably be disbelieved;

for it might be more probable in the particular instance, that the

witness was mistaken, or meant to deceive, than that such an

anomaly had really occurred. But although the improbability

of testimony, with reference to experience, affords a just and

rational ground for doubt, the very illustration cited by Locke

shows that mere improbability is by no means a certain test for

trying the credibility of testimony, without regard to the num-
ber, consistency, character, independence, and situation of the
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witnesses, aud the collateral circuiustauces which tend to confirm
their statement.

In ordinary cases, where a witness stands wholly unirapeached
by any extrinsic circumstances, credit ought to be given to his
testimony, unless it is so grossly improbable as to satisfy the jury
that he is not to be trusted. As experience shows that events
frequently occur, which would antecedently have been considerad
.most improbable, from their inconsistency with ordinary experi-
ence ; and, as their improbability usually arises from the want of
a more intimate and correct knowledge of the causes which pro-
duced them, mere improbability can rarely supply a sufficient

ground for disbelieving direct and unexceptionable witnesses of
the fact, where there is no room for mistake.

5th. Conformity with collateral circumstances. Direct testimony
is not only capable of being strengthened or weakened, to an
indefinite extent, by its conformity, on the one hand, or its incon-
sistency on the other, with circumstances which are collateral to
the disputed fact, or the main fact in question in the case.

These collateral circumstances, as to their value as evidence, is

determined by the rules applicable to circumstantial evidence.
Any evidence which is not direct and positive is of this class.

Ante, 363.

An inference or conclusion from circumstantial or presumptive
evidence, may be either the pure result of previous experience of
the ordinary or the necessary connection between the known or

admitted facts and the fact inferred; or, of both reason and
experience conjointly. And hence, such an inference or conclu-
sion differs from a presumption, although the latter term has
sometimes, yet not with strict propriety, been used in the same
extended sense ; for a presumption, in strictness, is an inference

as to the existence of one fact, from a knowledge of the exist-

ence of some other fact, made solely by virtue of previous expe-
rience of the ordinary connection between the known and the

inferred facts, and independently of any process of reason in

the particular instance.

By circumstantial or presumptive proof, is meant that measure
and degree of circumstantial evidence which is sutHcient to pro-

duce conviction in the minds of the jury of the fact in question.

To the validity of every such proof, it is essential, first, that a
basis of facts be established by sufficient evidence; and, in the

next place, that the proper conclusion should be deduced, by
the aid of reason and experience, from those facts and circum-

stances so established. The force and tendency of circumstantial

evidence to produce conviction and belief, depend upon a con-

sideration of the coincidence of circumstances with; the fact to be

inferred ; that is, Avith the hypothesis, and the adequacy of such

coincidences to exclude every other hypothesis.

All human dealings and transactions are a vast, context of cir-

cumstances, interwoven and connected with each other, and also

with the natural world, by innumerable mutual links and ties.
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No one fact or circumstance ever happens which does not owe its

birth to a multitude of others, which is not connected on every

side by kindred facts, and which does not tend to the generation

of a host of dependent ones, which necessarily coincide and agree

in their minutest bearings and relations, in perfect harmony and

concord, without the slightest discrepancy or disorder.

It is obvious that all facts and circumstances which h/ive really

happened, were perfectly consistent with each other, for they did

so actually consist. It is, therefore, a necessary consequence,

that if a number of the circumstances which attended a disputed

fact be known and ascertained, and those so coincide and agree

with the hypothesis that the disputed fact is true, that no other

hypothesis can consist with those circumstances, the truth of

that hypothesis is necessarily established.

And again, where the known and ascertained facts so coincide

and agree with the hypothesis that the disputed fact is true, as to

render the truth of any other hypothesis, on the principles of

reason and experience, exceedingly remote and improbable, and
reasonably, though not absolutely and metaphysically, impossi-

ble, the hypothesis is established as morally true. It also follows,

that if any of the established circumstances be absolutely incon-

sistent with the existence of the supposed fact, the hypothesis

cannot be true, notwithstanding the degree and extent of coinci-

dence in other respects ; for, if that fact really existed, it was

necessarily consistent with all the circumstances.

Thus, in the first place, it sometimes happens, that the coinci-

dence between the known facts and the hypothesis is sucb as

absolutely and demonstratively to exclude any other. If, for

Instance, it were to be proved that A. entered a room containing

a watch, and that the watch was gone on his departure, and it

were also proved that no agent but A. in the interval had had

access to the room, the proof that A. took the watch would be

conclusive and complete, for the supposition that it had been

removed by any other agent would be entirely excluded.
In the next place, the nature and degree of coincidence be-

tween the circumstances and the hypothesis may oftentimes be

sufficient to exclude all reasonable doubt, and thus generate full

moral conviction and belief, although it is not, as in the former

case, of an absolute and demonstrative nature. The probability

of a hypothesis must always be proportioned to the nature, extent

and nuniber of its coincidences with the circumstances proved.

Connections and coincidences between circumstances and the

hypothesis which they tend to prove are either those of a natural

or mechanical nature, which are the objects of sense, or they are

of a moral nature. Those of the first class may consist generally

in proximity in point of time and space, and all other circum-

stances which show that the supposed agent had the means and
opportunity of doing the particular act, and connect him with it.

As common instances, the possession of stolen goods, in case of

burglary, robbery or larceny, and stains of blood upon the per-
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son, tlie possession of deadly weapons recently used, marks of
conflict and violence, in case of homicide, may be cited.

Circumstances of the above description, although they may be
in themselves of an imperfect and inconclusive nature, frequently

derive a conclusive tendency from those which are of a moral
kind, and which depend upon a knowledge and experience of

man as a rational and moral agent.

There are, in fact, no existing relations, natural or artificial,

no occurrences or incidents in the course of nature or dealings

of society, which may not constitute the materials of proof, and
become important links in the chain of evidence. Experience
points out some laws of human conduct almost as general and
constant in their operation as the mechanical laws of the mate-
rial world themselves are.

That a man will consult his own preservation, and serve his

own interests; that he will prefer pleasure to pain, and gain to

loss; that he will not (in a state of sanity) commit a crime or

any other act manifestly tending to endanger his person or pro-

perty, without a motive ; and conversely, that if he has done such
an act he had a motive for doing it, are principles of action and
of conduct so clear that they may be properly regarded as axioms
in the theory of evidence.

In estimating the force of a number of circumstances tending

to the proof of a disputed.fact, it is of essential importance to

consider whether they are dependent or independent. If the

facts A. B. 0. and D. are so essential to the particular inferences

to be derived from them, when established, that the failure in

the proof of any one of them would destroy the inference alto-

gether, they are dependent facts ; if, on the other hand, notwith-

standing the failure in proof of one or more of those facts, the

rest of them would still afford the same inference or probability

as to the contested fact which they did before, they would be
properly termed independent facts.

The force of a particular, inference, drawn from a number of

dependent facts, is not augmented, neither is it diminished, in

respect of the number of such independent facts, provided they

are established ; but the probability that the inference itself rests

upon sure grounds, is, in general, weakened by the multiplication

of the number of circumstances essential to the proof; for the

greater the number of circumstances essential to the proof is,

the greater latitude is there for mistake or deception.

On the other hand, where each of a number of independent

circumstances, or combinations of circumstances, tends to the

same conclusion, the probability of the truth of the fact is neces-

sarily greatly increased in proportion to the number of those

independent circumstances.
In concluding the subject of circumstantial evidence, a few of

the general rules will be noticed. And these rules are always

essential in the application of circumstantial proof.

Wait 11—68
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First. The circumstances from which the conclusion is drmm
must he fully established. If the basis be unsound, the super-

structure cannot be secure. The party upon whom the burden

of proof rests is bound to prove every single circumstance which

is essential to the conclusion, in the same manner and to the

same extent as if the whole issue had rested upon the proof of

each individual and essential circumstance.

It is obvious that proof of this nature is more strong and
cogent where the circumstances are numerous, and derived from

many different and independent sources, than where they are

few, and depend on the credit and testimony of one or two wit-

nesses. Where all the circumstances rest on the testimony of a

single witness, the evidence can never be superior to the lowest

degree of direct evidence, and must frequently fall below it; for,

in addition to the question, whether the witness was trustworthy,

an other question would arise, that is, whether the inference was
correctly drawn from the facts which he was sujjposed to prove.

A few circumstances may be consistent with several solutions;

but the whole context of circumstances can consist with one

hypothesis only; and the wider the range of circumstances is,

the more certain will it be that the hypothesis which consists

with, and reconciles them all, is the true one.

Secondly. It is essential that all the facts should ie consistent with

the hypothesis. For, as all things which, have happened were neces-

sarily congruous and consistent, it follows that if any one estab-

lished fact is wholly irreconcilable with the hypothesis, the latter

cannot be true. kSuch an incongruity and inconsistency is suffi-

cient to negative the hypothesis, even although it coincides and
agrees with all the other facts and circumstances of the case to

the minutest extent. Undoubtedly such an intimate coincidence

in other respects would suggest the necessity of investigating

the truth of the incongruous circumstances with great caution

;

yet, if the incongruity could not eventually be removed, the

hypothesis would fall, although no other could be suggested.

Thirdly. It is essential that the circumstances should he of a corv-

elusive nature and tendency. Evidence is always indefinite and

inconclusive, when it raises no more than a limited probabihty

in favor of the fact, as compared with some definite probabihty

against it, whether the precise proposition can or cannot be

ascertained. It is, on the other hand, of a conclusive nature and

tendency, where the probability in favor of the hypothesis ex-

ceeds all arithmetical or definite limits.

Such evidence is always insufiicient, where, assuming all to be

proved which the evidence tends to prove, some other hypothesis

may still be true ; for it is the actual exclusion of every other

hypothesis which invests the circumstances with the force of

proof.

Whenever, therefore, the evidence leaves it indifferent which

of several hypotheses is true, or merely establishes some finite

probability in favor of one hypothesis rather than an other,
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such evidence cannot amount to proof, however great the proba-
bility may be.

Fourthly. It is essential that the circumstances should, to a moral
certainty, actually exclude every hypothesis hut the one proposed to

ie proved. Hence results the rule in criminal cases, that the coin-

cidence of circumstances to indicate guilt, however numerous
they may be, avails nothing unless the corpus delicti, the fact that
the crime has been actually perpetrated, be first established. So
long as the least doubt exists as to the act, there can be no cer-

tainty as to the criminal agent.

Hence, in charges of homicide, it is an established rule that the
accused shall not be convicted unless the death be first distinctly

proved, either by direct evidence of the fact, or by an inspection
of the body.

So a prisoner cannot be convicted of larceny in stealing the

goods of a person unknown, unless the fact of the larceny or

robbery be previously proved.
Lastly. Mere circumstantial evidence ought in no case to be

relied on when direct and positive evidence, which might have
been given, is willfully withheld by the prosecutor, or the person
attempting to establish the issue in his favor by the introduction

of evidence. Where direct evidence is attainable, circumstantial

evidence is of a secondary nature ; and besides this, the great

excellence of indirect evidence is its freedom from suspicion, and
no greater discredit can be thrown upon it than by the withhold-

ing of direct evidence.

Weighing conflicting evidence.'] Where the evidence is conflict-

ing, the first step in the process of inquiry must naturally and
obviously be, to ascertain whether the apparent inconsistencies

and incongruities which such evidence presents, may not, without
violence, be reconciled ; and if not, to what extent, and in what
particulars, the adverse evidence is irreconcilable ; and then, by
careful investigation and comparison, to reject that which is

vicious ; and thus, if it is practicable, to reduce the whole to testi-

mony and circumstances of uniform and consistent tendency.

Where the testimony of direct witnesses is apparently at vari-

ance, it is to be considered, in the first place, whether they are

not, in reality, reconcilable, especially where there is no extrinsic

reason for suspecting error or fraud. But if their statements,

upon examination, are found to be irreconcilable, it becomes an
important duty to distinguish between the misconceptions of an
innocent witness, which may not affect his general testimony,

and willful and corrupt misrepresentations, which destroy his

credit altogether. The presumption of reason as well as of law,

in favor of innocence, will attribute a variance in testimony to

the former, rather than to the latter origin. Partial incongruities

and discrepancies in testimony, as to collateral points, are, as has

been already observed, to be expected ; and it is for a jury to

determine whether, in the particular instance, they are of such a

nature and character, under all the circumstances, that they may
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be, or cannot be, attributed to mistake. In estimating tlie proba-

bility of mistake and error, and also in deciding on which side

the mistake lies, much must depend on the natural talents of the

adverse witnesses, their quickness of perception, strength of

memory, their previous habits of general attention, or of attention

to particular subject matters. A physician or surgeon would be

much more likely to observe particular symptoms or appearances,

in a medical or surgical case, and to form from them correct con-

clusions, than an unskillful and inexperienced i)erson would be

likely to do. Much also must depend upon a comparison of the

means and opportunity which the witnesses had for making'

observations, of the circumstances which were likely to excite

and engage their attention, and of their reasons and motives for

attending ; and here it is to be observed, that thei-e is an import-

ant distinction between positive and negative testiinony.

If one witness were to swear positively that he saw or heard a

fact, and an other were to swear that he was present, but did not

see or hear it, and the witnesses were equally trustworthy, the

general principle would, in ordinary cases, create a x)rei>onderance

in favor of the affirmative ; for it would usually happen that a

witness who swore positively, minutely and circumstantially to

a fact which was untrue, would be guilty of perjury ; but it

would by no means follow, that a witness who swore nega-

tively would be perjured, although the affirmative were true;

because the falsity of the testimony might arise from inattention,

mistake, or defect of memory ; and, therefore, even independ-

ently of the usual presumption in favor of innocence, the pro-

bability would be in favor of the affirmative.

If, for instance, two persons should remain in the same room
for the same period of time, and one of them should swear that

during that time he heard a clock in the room strike the hour,

and the other should swear that he did not hear the clockstrike,

it is very possible that the fact might be true that the clock did

strike, and yet each might swear truly.

It is not only possible, but it is probable that the latter witness,

though in the same room, through inattention, might be uncon-

scious of the fact, or being conscious of it at the time, that the

recollection had afterwards faded or escaped from his memory.
It follows, therefore, by way of corollary to the last proposition,

that in such cases, unless the contrary manifestly appears, the

presumption in favor of human veracity operates to support the

affirmative.

And further,_when, in cases of conflicting testimony, upon a

comparison between the witnesses in respect of the means and

opportunity which they have had of ascertaining the facts to

which they testify, it turns out that the one class has had more

competent and adequate means of information than the other;

or that, under the circumstances, the attention of the latter was

not so likely to be so fully excited and particularly directed to

the" facts, this principle co-operates with the weight of evidence
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in favor of the former, in all cases where .there is room for error

or mistake.

The application of this principle supposes that the positive can
be reconciled with the negative testimony without violence and
constraint. Evidence of a negative nature may, under particular

circumstances, not only be equal, but superior, to positive evi-

dence. This must always depend upon the question, whether,
under the particular circumstances, the negative testimony can
be attributed to inattention, error, or defect of memory. If, in

the instance already supposed, two persons were placed in the
room where the clock was, for the express purpose of ascertain-

ing, by their senses, whether it would strike or not, there would
be little room to attribute the variance between their negative
testimony and the positive testimony of a third witness to mis-
take or inattention, and the real question would be as to the
credit of the witnesses.

Where the testimony of conilicting witnesses is irreconcilable,

and cannot be attributed to incapacity or error, it frequently
becomes a painful and difficult task to decide to which class

credit is due. And here it is to be observed, in the first place,

that all those considerations which have been applied as tests of
the credit and veracity of witnesses uncontradicted, are also tests

of credibility in cases of conflict in their evidence. The first

point of comparison is their character for integrity.

This may either depend on positive evidence as to their pre-

vious situation, conduct and character, or may be a matter of
inference and presumption, from their relative situation as to the

parties, or the subject-matter of the cause, and the various and
almost innumerable circumstances by which their testimony may
be influenced or biased. Where the testimony is equally balanced
in all other respects, a slight degree of interest or connection may
be sufficient to turn the scale. In such cases, also, any variance
in the testimony of the witness from a former statement relating

to the same transaction, if it is established and not explained,

necessarily tends to impeach either his integrity or his ability.

All those circumstances which were likely to influence and bias

a witness in favor of the party, are of course entitled to great

consideration in weighing their credit, although they do not ex-

clude their testimony. These are of too obvious and extensive

a nature to require enumeration. Ifot only may the stronger

motives arising from the ties of consanquinity, affinity, friendship

or expectation of future gain, cast a doubt upon the credit of

witnesses whose testimony is contrasted with that of persons who
stand wholly indiflfereut, but so also in cases where, in other

respects, the weight of testimony is nicely balanced, nay, many
considerations of an inferior and weaker description, such as the

interest which the witness may possess in a similar question, or

the bias and prejudice which may arise in favor of a i)arty from

connection in the way of trade, profession or membership of any
description; considerations of this kind, which would frequently
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afford not the slightest ground for questioning the credit of an

nnimpeached witness, may become of essential importance when
the credit of conflicting witnesses is in other respects in a state

of equipoise.

Such considerations become still more important where any

suspicion arises from the manner and demeanor of the witness

in delivering his testimony. These, indeed, frequently aJford

strong tests for judging of his sincerity, although his motive be

not apparent. Manifestations of warmth and zeal beyond those

which the occasion naturally calls for, over-forwardness in testi-

fying that which will benefit the party for whom he testifies, and
ill-concealed reluctance in declaring that which tends to his pre-

judice, flippancjr and levity of manner, coldness and apathy in

describing injuries which would naturally excite a contrary feel-

ing, indications of subtlety, artifice and cunning, are, with a mul-

titude of others, tests for estirflating the true character of. a

witness and the value of his testimony. But, above all, where
the credit of conflicting witnesses is doubtful, as far as regards

their number, their integrity, their means of knowledge, and the

consistency and probability of their testimony, a comparison of

their statements with each other, and with undisputed or estab-

lished facts, is a great test of credibility.

The relative consistency of testimony is a most important test

of comparison. The testimonies of witnesses of truth will con-

sist with each other, and with all the established circumstances

of the case, in numerous and minute particulars, which are fre-

(piently beyond the reach of invention, and will exhibit that

degree of solid coherency which necessarily results from a real

and actual connection and congruity in nature, which minuteness

and detail of circumstances will serve but to render more com-

I^lete. With false witnesses the very reverse takes place. Their

testimony must either be sparing in circumstances, and therefore

of a nature obviously suspicious, or be liable to detection from

comparing the invented circumstances with each other, and with

-those which are known to be true.

In cases of conflicting testimony, and particularly where the

subject of litigation is remote in point of time, or the question

depends upon the terms of oral communications, the evidence of

written instruments.or documents connected with the transaction

are, on account of their permanency, of the most obvious and

essential importance. Every day furnishes instances of the

weakness of human memory in such cases, and great opportunity

is afforded for misrepresentation or mistake, whilst writings are

permanent, and, as has well been observed, are witnesses difBcult

to be corrupted.

As the depositions of dead or absent witnesses are, in point of

law, of a secondary nature to the viva voce testimony of witnesses

subjected to the ordeal of cross-examination, so are they inferior

and weaker in point of force and effect ; so true is it that a wit-

ness will frequently depose that in private which he would be
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ashamed to testify before a public tribunal. It is by the test of a
public examiaation, and by that alone, that the credit of a wit-

ness, both as to honesty and ability, can be thoroughly tried and
appreciated.

As the credit due to a witness is founded in the first instance
on general experience of human veracity, it follows that a wit-

ness who gives false testimony as to one particular, cannot be
credited as to any, according to the legal maxim, falsum in uno,

falsum in omniius. The presumption that the witness will declare

the trutb ceases as soon as it manifestly appears that he is capa-
ble of perjury. Faith in a witness's testimony cannot be partial

or fractional. Where any material fact rests on his testimony,

the degree of credit due to him must be ascertained, and accord-

ing to the result his testimony is to be credited or rejected.''

It is scarcely necessary to observe that this does not extend to

the total rejection of a witness whose misrepresentation has
resulted from mistake or infirmity, and not from design ; but
though his honesty remains unimpeached, this is a consideration

which necessarily affects his character for accuracy.

Neither does the principle apply to the testimony given in

favor of the adversary. Such evidence is rather to be considered

as truth reluctantly admitted, and divulged only because it was
not in the power of a corrupt witness to conceal it. Hence it is

a general principle that a jury may believe that which makes
against his point who swears, although they do not believe that

which makes for it.

The presumption is always prima facie, and, in the absence of

circumstances which generate suspicion, in favor of the veracity

of a witness ; but, where the usual and general presumption is

encountered by an opposite one, it is necessary that the credit of

the witness should be established by some collateral aid, to the

satisfaction of the jury.

The correspondence or inconsistency of direct evidence with

well established circumstances, is the great, and frequently the

only test, for trying the truth of direct testimony which labors

under suspicion. 'A perjured witness will naturally, with a view
to his own security, so frame his fiction as to render contradic-

tion, by direct and opposite testimony, impracticable. He will

also be sparing in his detail of circumstances which are false, and
which are capable of contradiction, because the more circumstan-

tial his statement is, the more it is open to detection. Hence it

is that circumstantiality of detail is usually a test of sincerity,

provided the circumstances are of such a nature as to be capable

of contradiction if they are false ; and that, on the other hand,

if a witness is copious in his detail of circumstanced which are

incapable of contradiction, but sparing of those which are of an

opposite kind, his testimony must necessarily be regarded with

a degree of suspicion. As circumstances are the best and fre-

quently the only means of detecting false testimony, it follows

that no fictions are more formidable and more difflcult to be
(o) Note 656.
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detected tbau those which are mixed up with a large portion of

truth, because every circumstance of truth interwovert with tbe

fiction, so far from being merely negative in its effect, in afford-

ing no aid for detecting the fraud, actually tends to confirm it.

Where doubts arise from circumstances of an apparently oppo-

site and conflicting tendency, the first step in the natural ordei'

of inquiry is to ascertain whether they are not in reality recon-

cilable, especially where circumstances cannot be rejected with-

out imputing perjury to a witness; for perjury is not to be,

presumed; and in the absence of all suspicion, that hypothesis is

to be adopted which consists, with and reconciles all the circum-

stances which the case supplies. In the next place, where the

circumstances are inconsistent and irreconcilable, it becomes
necessary to inquire which of them are attributable to error and
which to design. Here, again, in distinguishing between the real

and genuine circumstances, and those which are spurious, regard

is to be had to those principles which have been adverted to ; for

it is rather to be presumed that one witness was mistaken, where
there was room for mistake, than that an Other witness, where the

facts excluded all mistake, was willfully perjured. Where mis-

take is out of the question, an examination of the different

degrees of credit due to the witnesses on whose testimony the

conflicting circumstances depend, becomes material ; and in such

cases a careful comparison of the circumstances which they state,

with facts either admitted or fully established, is of the most
obvious and essential importance. Every admitted or established

fact affords an additional test for trying the truth and genuine-

ness of those which are doubtful, by means of which those which

are genuine may be established and become additional tests of

truth, and those which are false may be rejected.

Whenever any fact is found to be wholly inconsistent with

those which are either admitted or indubitably proved, the mere
rejection of that single fact, and the difliculty thus removed, is

not the only step gained in the progress towards truth ; for the

vicious evidence must have resulted from error or fraud; and

whether, under the circumstances, it is to be ascribed to the one

source or the other, it affords a test for judging of the ability or

integrity of the witness, and not unfrequently affords some
insight into the conduct or motives of the party.

A few words more in relation to the excuses which jurors

sometimes offer, for the rendering of a verdict which is not in

accordance with either law or justice, nor even with the fair pre-

ponderance of evidence when that is properly weighed and

applied.

What circumstances will amount to proof can never be matter

of general definition. The legal test is the sufficiency of the evi-

dence to satisfy the judgment and the conscience of the jury.

Sometimes evidence is given by a witness which is so improbable

as to amount to a moral certainty that it is false, or at least

unreliable,, and yet effect is given to it by jurors who found their
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verdict upon it. In such cases the excuse is made by jurors that
the facts were sworn to, and they could not do otherwise than
to act upon them. If the jurors did not credit the evidence, they
had no right, under their oath, to give it any such effect. It is

true that jurors cannot arbitrarily disregard the evidence in a
cause ; but, as we have already seen, the law gives them a large
latitude in judging of the credit of witnesses, and of the effect to

be given to their evidence. If, on a full and careful examiuatiou
of the evidence of a witness, the jury are satisfied that it cannot
be true, they ought not to give effect to it in rendering their

verdict.

There are in many cases diflflculties enough as to the proper
disposition of some portions of the evidence, and the general
rules which have been given were intended to aid the proper
solution of the difficulty. No cases of conflicting evidence are
more difficult of solution than those where facts, apparently well
established, lead to opposite conclusions. -These, in some re-

markable instances, are of such a nature as to leave the mind in

a state of perplexity after the most patient and laborious investi-

gation. But it rarely happens where there are such conflicting

probabilities, so nicely balanced, that some rule of legal policy

does not intervene to turn the scale. And in all such cases in

which the evidence leaves the matter so doubtful, the true rule is

to decide it against the party who holds the affirmative of the

issue, whether that party be plaintiff or deferidant. Long v. Hitch-
cock, 9 Oarr. & Payne, 619 ; Fox v. Decker, 3^ E. D. Smith, 150

;

Cotton V. Wood, 8 J. Scott, jN". S., 568;

Where there is a general denial of all the allegations in the

complaint, the plaintiff will be required to satisfy the court or

jury that there is a preponderance of evidence in his favor, or he
will fail to recover. So,, where the' defendant does not inter-

pose a denial, or where he concedes that the plaintiff's cause of

action is established, but he relies upon some affirmative defense

;

such as a set-off, recoupment, tender, payment and the like, the

burden of proof is on the defendant to establish these issues,

and, if he does not satisfy the court or jury that the prepon-

derance of evidence is in Ms favor on these issues, his defense

will fail.

Wait II—59



PART VII.
TRIAL.

CHAPTER I.

PEEPAEATION FOR TRIAL.

SECTION I.

SUBPCENA.

After an issue has been joined, and the cause adjourned to a

day for trial, the next important matter which requires attention

is to make a careful preparation for such trial. This preparation

relates to two different subjects. The first is to examine the law

in relation to the action upon its merits, and also as to the admis-

sibility of any evidence which is not clearly admissible within the

general rules of evidence. So, it is also proper to examine such

legal questions as may be properly raised by the matters disclosed

by the answer. The duty of investigating all legal questions,

will, of course, devolve upon the attorney or counsel who is to

try the cause. And to a young lawyer nothing can be of greatei

service than to make a full and careful brief for the trial of every

cause of any importance. No point of law and no class of evi-

dence need be overlooked in the hurry of a trial if this is properly

done. It is not necessary to make a formal brief in every case,

but a methodical and diligent examination of the points of law,

and of the details of the evidence in a cause, are nearly indis-

pensable to a certainty of success, or to a thorough and exhaus-

tive trial on the merits. It may be convenient to state those

points, upon which a brief should be explicit. A brief usually

consists of three parts : 1st. An abstract of the pleadings ; 2d. A
statement of the case, and, 3d. A statement of the proofe.

A more particular and formal brief may contain an enumeration

of several important matters : 1st. The names of the parties,

their residence and occupation, the character in which they sue

or defend, and the reason why they prosecute or resist the action.

2d. An abridgment of the pleadings, showing what facts are in

issue, and what facts are admitted. 3d. A regular chronological

and methodical statement of all material facts. 4th. A summary
of the points or questions in issue, and of the proof which is to

support such issues, mentioning specially the names of the wit-

nesses by whom the facts are to be proved, or, if it is to be

established by written evidence, an abstract of such evidence.

5th. The personal character of the witnesses should be mentioned,
whether the moral character is good or bad, whether they are
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naturally timid or over-zealons, whetliei- firm or waveriag. 6tli.

If known, the evidence which will be introduced by the opposite

party should be stated, and such facts or witnesses as are adapted
to oppose, rebut, explain or answer it by new matter, should be
mentioned. Let the facts be stated in such a manner that it will

be convenient, at any moment, to find the desired information
which has been noted. Brevity is desirable, but when the facts

are material they cannot be too numerous, and so, when the

argument is pertinent and weighty, it cannot be too extended.

7th. A full and careful statement of the legal principles involved,

with a reference to the authorities which sustain them, is always
an indispensable part of a lawyer's duty in the preparation of a
cause for trial or for argv-ment. It is not to be understood, that

it is recommended that a very formal and particular brief should

be made for the trial of every action, since, in some cases, the

facts may be few and the legal rules undisputed. But, an expe-

rienced lawyer is well aware of the numerous surprises which
have been in reserve for him, in cases in which it was supposed
that" the matter was too plain to be doubted. And, when an inex-

perienced practitioner is required to meet counsel of long experi-

ence, the propriety of a thorough preparation will probably be
fully appreciated, even by those who rely quite confidently upon
fine natural abilities. And it may be stated as a rule, that in the

practice of the law, thorough examination of the law, and a
careful investigation of the evidence are indispensable pre-

requisites of professional success. Too many causes have been
tried, and a just cause lost, or a meritorious defense has been dis-

'

regarded for the want of due preparation for trial. And it is not a
little annoying to find that a cause was lost in consequence of

great negligence in not discovering and proving important facts

which really existed, but which a want of proper attention has

failed to elicit and prove on the trial. More has been said upon
this point, perhaps, than might be deemed necessary, but, it will

be found in practice, that far too many important causes are dis-

posed of in such a hasty and unprepared manner, that justice

fails and innocent parties unnecessarily and unjustly suffer loss.

Causes are occasionally tried on the return day of the process,

but this is so rarely the ease that no particular remarks need be

made in relation to the matter.

But when an issue has been joined, and the cause adjourned

for trial, the first duty of the parties is to obtain a subpcena, and
then immediately subpcena every material witness who may be

needed at such trial. And, so far as it is practicable, the party

ought to acquaint himself with the particulars of the evidence

which each witness will give. An observance of this rule will

avoid the subpoenaing of unnecessary witnesses, as well as with the

too common occurrence of swearing a witness before it is known
whether his evidence will not aid the opposite side of the case

more than that of the party calling him. And it is quite too fre-

quently the case that a witness is called and sworn, and then
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examined, merely to end in a disclosure that he knows nothing

material in relation to the case. Every material witness ought

to be duly subpoenaed. This course will compel his attendance,

if he is unwilling to appear voluntarily. But it is always best to

subpoena every witness, however willing he may be to attend.

Some event may occur which prevents his attendance, and if an
adjournment becomes necessary in consequence, it is important

to show due diligence to entitle the party to such adjournment.

Deas V. Smith, 1 Oaines, 172. So, if an attachment is desired, it

is important to show that the witness has been duly subpoenaed.

The attendance of witnesses to give evidence orally is procured
by the service of a subpoena, which is a process authorized by the

statute for that purpose.

A subpoena is usually obtained from the justice before whom
the cause is pending. This, however, is not indispensable, since

any justice of the peace may issue a subpoena to compel the

attendance of witnesses, either before himself or before any other

justice. Vol. I, 49, § 70. But no justice has a right to issue a sub-

poena returnable before any justice other than himself, unless the

party applying for it shall prove by his own oath, or that of some
other person, that an action is actually depending before such

other justice. Vol. I, 49, <§ 71. The oath may be in the following

form:

You do swear that you will true answers make to all such questions as

may be put to you in relation to the propriety or necessity of issuing a sub-

poena in a cause said to be now depending before A. E., Esq., a justice of

the peace of the town of New Scotland, in the county of Albany, in which

action C. D. is plaintiif, and E. L. is defendant.

After administering the oath, the justice may examine the party

sworn as to the pendency of the action, and when the actual

pendency of such action is shown, he should issue the subpoena,

making it returnable, of course, before the justice before whom
the action is to be tried.

A justice's subpoena extends, territorially, farther than the

limits of the county in which it is issued. And a subpoena is

valid to compel the attendance of any witness in the county in

which it issued, or from any adjoining county, but in no other

case. Vol. I, 49, § 70.

When the subpoena merely requires the witness to attend and
be sworn and examined orally, the process is called a subpasna ad

testificandum. There are cases, however, in which it is desirable

that the witntSss should T}ring with him, and produce at the trial,

certain books, documents, instruments or papers, which are

described in the process, and it is then called a subpmna. duces

tecum.

There is, however, but one subpoena, for when it is desirable

that a witness should produce a paper, &c.. it is merely necessary

to add a clause to that effect, in the manner shown by the follow-

ing forms:
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Subpoena to testify.

TOWN OF WATERVLIET,
[

County of Albany. j
*'

The people of the State of New York, to John Smith, greeting : You are

hereby commanded to appear personally before me, the undersigned, a jus-

tice of the peace of the town and county aforesaid, at my office in the town
aforesaid, on the 27th day of March, 1865, at ten o'clock in the forenoon, to

give evidence in a certain civil action, now depending befo^-e me, and then
and there to be tried between A. B., plaintiff, and C. D., defendant, on the

part ofthe defendant (or plaintiff) .
* Hereof fail not at your peril. Given

under my hand, at the town aforesaid, this 17th day of March, 1865.

E. F., Justice.

If either of the witnesses has a paper, &c., which is desired as

evidence at the trial, then add the following clause to the original

subpoena:
Duces tecum clause.

And you, John Smith, are also commanded to bring with you, and there

produce as evidence a certain promissory note (describe with particularity)

which is now in your possession, or under your control, together with all

papers, documents, deeds, writings or instruments, which you have in your
custody and possession, or under your control, which relate to the said

action.

This clause should be inserted immediately after the * in the

foregoing form, and then conclude with the words " hereof fail

not," &G., as in that precedent.

The particular paper desired must be described accurately in

the subpoena,, or the witness will not be compelled to produce it.

The description, however, will be sufficient if it fully apprises the

witness what paper, instrument, &c., he is required to produce.

He is entitled to fair notice of the paper required, so that he may
comply with the process ; so, on the other hand, he will not be

permitted to evade the process under the pretense that the notice

was not sufficiently explicit, if it is such that the court can say

is reasonably particular.

A witness or a party who is subpoenaed with a subpoena duces

tecum is as much bound to produce the papers or documents
required, as he is to appear and give evidence. His mere appear-

ance, without producing them, will not be a compliance with the

requirements of the subpoena ; and he will be liable to the party

subpoenaing him, to all damages which he may sustain in conse-

quence of his disobedience of the process, as well as to all the

consequences of a contempt of court. Lane v. Cole, 12 Barb., 680

;

Bonesteel v. Lynde, 8 How., 226, 352 ; MitchdVs Case, 12 Abb.,

249. But it does not follow that the court will always order the

paper to be introduced as evidence, merely because the witness

was bound to produce it at the trial.

There are some cases in which counsel will not be compelled to

produce a paper as evidence, if it was put into his hands as a

professional man. Mallory v. Benjamin, 9 How., 419 ; Kellogg v.

KeUogg, 6 Barb., 116 ; Jackson v. Denison, 4 Wend, 558 ; Coveney

V. Tannahill, 1 Hill, 33. Nor will he be compelled to disclose its
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contents as a witness. II). But he may be compelled to prove

the existence of the paper, that it is in his possession, and that

it was deposited with him by his client. This is done for the

purpose of authorizing secondary evidence of the contents of

the paper sought. The right to refuse to produce a paper, does

not seem to be favored by the late cases. Peck v. Williama, 13

Abb., 68 ; Mitchell's Case, 12 Abb., 249. It is for the court and

not for the Yitn*^ss to decide whether the disclosure will be a

violation of professional confidence. J6. And since the Code
requires a party to testify as to all material matters, like other

witnesses, the oM rule seems to be quite useless, if not really

abrogated. Ih. A witness is bound to produce a paper for the

purpose of identification, if duly subpoenaed for that purpose.

People V. Sheriff of N. Y., 29 Barb., 622 ; S. C, 7 Abb., 96. ISTo

collusion or combination between a party and his counsel will be

tolerated, where the object is to defeat the operation of the pro-

cess of the court. Ih. An officer of a corporation is not bound
to produce the corporate books and papers, under such a sub-

poena, because he has no such control over them, or any such

property in them, as makes it his right or his duty to produce

them. La Farge v. La Farge Fire Ins. Co., 14 How., 26 ; ^S*. C,

6 Duer, 680.

This process does not require a party to produce anything but

papers, documents, &c., and therefore a party cannot be required

to produce a chattel in relation to which an action is pending.

And where an action was brought upon a warranty made on the

sale of a watch, it was held that the plaintiff, though a witness

on the stand, was not compellable to produce it for inspection,

although he had it in his pocket at the time. Hunter v. Allen, 35

Barb., 42. But a witness being sworn, and having then a docu-

ment in his possession, is bound to produce it, if required, though
he has not received any notice to produce it, nor been served with

a suhpasna duces tecum. Snelgrove v. Stevens, 1 Oarr. & Marsh., 508

and see ante, 405, 406.

This subpoena is intended to secure the production of the paper

desired. But a mere notice to produce a paper will be sufficient

to authorize the introduction of parol evidence as to its contents.,

if such notice is served on a party to the action, and he has the

paper in his possession, or under his control. This subject has

been discussed in a previous place, ante, 404 to 408.

A party may take as many subpoenas as he chooses, or he may
take a single subpoena and insert the names of as many witnesses

as he sees proper. The justice sometimes inserts the name of

one witness, and then the party subsequently inserts the names
of such other witnesses as he deems material or useful. There is

no law, however, which requires a justice to insert the names of

any of the witnesses, since the statute relating to blank process

does not include subpoenas. Ante, 41, 42. The name of the wit-

ness may be inserted in the subpoena at any time, whether before

or after its service. Wakefield v. Gall, Holt's ¥. P., 526. A sub-
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poena may be served by a party to the action, or by an agent or
third person, or by a constable. Proof of service is rarely required,
unless for the purpose of obtaining an attachment or on the taxa-
tion of costs.

A subpoena must be served on the witness a reasonable time
before the trial, or he will not be liable to an attachment for nou-
atteadance. Hammond v. Stewart, 1 Strange, 510 ; Chalmers v.

Melville, 1 E. D. Smith, 502. A witness is allowed a reasonable
time to arrange his own affairs, so as to injure his interests as
little as may be. And where a party delays subpoenaing a wit-

ness to a very late hour before the trial, he may be compelled to

suffer such consequences as may result. An attachment was
refused in one case where the witness was served with a subpoena
about twelve o'clock at noon, to attend before a referee at half-

past three of the same afternoon. At the time of the service of
the process, the witness had closed his place of business on Satur-
day, and was about to go on board of a steamboat to go to a
specified place, to remain over the Sabbath, and his family were
then on board of the boat. The witness offered to attend as a
witness on the Monday following, on his return, and the court

held this sufficient, and refused an attachment. Ih.; and see Home
V. Smith, 1 Marsh., 410. A reasonable time for travel is allowed
to, a witness, and he may avail himself of the ordinary modes of

conveyance. WilMe v. Chadwick, 13 Wend., 49. He cannot be
required to travel on the Sabbath ; nor can he limit his traveling

to thirty miles a day. lb. The service, to be valid, must be per-

sonal, and it must be made upon the witness himself. If the wit-

ness is a married woman, the service must be made upon her

personally, and not upon her husband, and the fees must be paid

to her, and not to him. Goodwin v. West, Oro. Oar., 522 ; W. Jon.,

430. The subpoena must be served at some place within the

county in which the action is to be tried, or an adjoining county.

Ante, 4 to 11, Jurisdiction.

A witness may be subpoenaed in his o\N,n house. And when
the outer door of the house is open, the law authorizes the person

having such subpoena to enter the house and to make due service

of the process. And such person is not bound to leave the house

before he can reasonably make the service, notwithstanding he

may be ordered to leave. And if he entered the house peace-

ably, through an open door, or in any other legal manner, he may
lawfully resist any person who attempts to prevent the service

of the process. Hager v. Danforth, 20 Barb., 16. A subpoena

may be served by reading it to the svitness, or by stating its con-

tents to him. Vol. I, 50, | 72. Where the service of a subpoena

is commenced, either by reading, or by stating its contents to a

witness, he cannot evade such service by running off so as not to

hear it. The person making the service may continue reading or

stating the contents of the process, and the service will be entirely

valid, notwithstanding such witness failed to hear what was read

or stated, because it was the fault of the witness himself that he
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did not hear it, and he will not be allowed to take any advantage
of his own wrong. Vol. I, 571, 856, 940.

As a part of the service of a subpoena, it is necessary to pay to

the witness, or to tender to him, at the time of such service, the

fees allowed by law for one day's attendance. Vol. I, 50, § 72.

Since the enactment of the Code, which requires a party to appear

as a witness, when subpoenaed by the opposite party, it is as

necessary to pay fees to a party, when subpoenaed, as it is to pay
them to any other witness. Anderson y. Johnson, 1 Sandf., 713;
Hewlett V. Brown, 7 Abb., 74. 'So witness is bound to appear in

obedience to the commands of a subpoena until his legal fees are

paid or tendered to him. JEEurd v. Swan, 4 Denio, 75 ; Fuller v.

Prentice, 1 H. Bla., 49. ISTor can a witness be compelled to be
sworn as a witness until his fees are paid or tendered, although
he may be actually present in court at the trial. Hurd v. Swan, 4

Denio, 75 ; Bowles v. JoMison, 1 W. Bla., 36. The same rule

applies to a party when he is called as a witness by the opposite

party. Hewlett v. Brown, 1 Bosw., 655 ; S. C, 7 Abb., 74.

When the trial of a cause will occupy more than one day, it is

the duty of the plaintiff to seek for his witnesses, and to pay or

to tender to them their fees for a second day's attendance. And
this ought to be done on the first day, as the witness is under uo
legal obligation to remain any longer than the first day, unless

the fees for the second day are paid or tendered. Hurd v.. Swan,
4 Denio, 75. The witness is not bound to apply for his fees, nor

to notify the party that he will leave if his fees are not paid. li.

It is the duty of the plaintifi', too, to be certain that he has paid a
suflBcient sum as witnesses' fees ; and if he pays too little, the wit-

ness will not be bound to appear, though he accepted the money,
unless he expressly agreed to accept the sum paid as sufScient,

and promised to attend court. Ih. A witness may waive the

payment of fees, if he chooses to do so, by an express agreement
to that effect. 11. ; Goodwin v. West, Oro. Oar., 522, 540. So a

witness may agree to .attend as a witness, and accept of his board
and traveling expenses in lieu of' fees, and this will be a valid

contract. When there are two causes adjourned for trial on the

same day, and at the same place, the witness is entitled to fees

in both suits, even though the parties are the same in both
actions. Yence v. S'peir, 18 How., 168 ; Hicks v. Brennan, lb Abb.,
305.

A party cannot charge fees as a witness unless he attended for

that purpose, and not for the purpose of superintending the trial

of the cause. Logan v. Thomas, 11 How., 160 ; Case v. Price, 17

Id., 348; S. C, 9 Abb., Ill ; Cornell y. Potter, 15 How., 278. So
one defendant cannot tax witnesses fees for the attendance of a

co-defendant, unless he attended expressly and solely as a witness.

Walker v. Russell, 16 How., 91. But if proof is made that a party

attended solely as a witness, his fees are taxable. 11. ; Bronner v.

Frauenthal 20 How., 355 ; S. C, 12 Abb., 183 ; see cases cited and
reviewed. The fees of witnesses cannot be allowed unless they
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have been subpoenaed and paid, or unless they have actually-

attended at the trial. Brown V. Boiven, 16 How., 54:5 ; Wheeler y.

Lozee, 12 Id., 446.

The statute prescribes the amount of fees payable to witnesses.
Bach witness is entitled to twelve and a half cents a day for his

attendance, when he attends in the county of his residence, and
when he attends from an adjoining county or elsewhere, he is

entitled to twenty-five cents for each day's actual attendance.
Vol. I, 64, § 151 f.

A witness who has been duly subpoenaed is bound to attend
the trial in obedience to its command, and a refusal or an inex-
cusable neglect to do so will subject him to a liability' for aline, as
well as to the payment of all damages which may be sustained
by the party who subpoenaed him. Vol. I, 50, 51, ^'"^ 75, 80 ; Has-
Irouclc V. Balcer, 10 Johns., 248 ; and see Heermans v. Williams,
11 Wend., 636.

But before an action will lie, it must be made to appear that

the witness was a material one, and that the failure to try the

cause or the defeat of the party, arose ftom the absence of such
witness. Surd v. Swan, 4 Denio, 75; Courtney v. Balcer, 3 Id.,

27 ; Vol. I, 729. If the statute provides a mode of proof, by which
the attendance of an officer may be dispensed with, by producing
certified copies of such officer's proceedings, and the plaintiff

neglects or refuses to procure such evidence, he cannot maintain
an action against such officer for not attending with the original

papers or records. This was so held, in an action against a jus-

tice of the peace, for not producing his docket. Heermans v.

Williams, 11 Wend., 636. If the failure of the action arose in

consequence of the absence of the witness, it is not necessary to

show that a jury was impanneled in the cause in which such
witness was subpoenaed. Htircl v. Stvan, 4 Denio, 75. And it is

not necessary to show that_ the plaintiff had a good cause of

action, if he was nonsuited for the non-production of a book
which the witness was subpoenaed to produce at the trial. Lane
T. Cole, 12 Barb., 680. In an action against a witness for a
penalty for non-attendance, he may prove, if he can, that the

plaintiff declared that such witness knew nothing about the con-

troversy in the former action, in which such witness was sub-

poenaed. Courtney v. Balcer, 3 Denio, 27.

And a party who knowingly subpoenas a witness for the pur-

pose of vexation, when such witness does not know anything of

the case, is guilty of a contempt of court. 11
A party who voluntarily submits to a nonsuit, when he could

have avoided it, by obtaining and producing written or document-
ary evidence instead of calling such witness, cannot maintain an

action against him for non-attendance. Heermans v. Williams, 11

Wend., 636. A witness who attends the trial at the request of a

party, and is sworn, may recover his fees notwithstanding the fact,

thathe was not subpoenaed. Balcer v. Brill, 15 Johns., 260; Wheeler

V. Lozee, 12 How., 446. Where the statute prescribes the amount

Wajt 11—70
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of the fees which shall be paid, no more than that sum can be recov-

ered, either by an officer or a witness, even upon an express promise

to pay more, notwithstanding such promise is made before the ser-

vice is rendered. Downs v. McGrlynn, 2 Hilt., 14 ; S. C, 6 Abb.,

241 ; Hatch v. Mann, 15 Wend., 44 ; Fuller v. Mattice, 14 Johns.,

357 ; Vol. I, 105. Nor can a witness recover for the loss of time

while attending court, even upon an express promise to, pay for

it. Willis v. Peckham, 1 Brod. & Biug., 515 ; Lo^jes v. De Tastet,

3 Brod. & Bing., 292 But a witness who is called to depose to

a matter of opinion, depending upon his skill in a particular

trade, has, before he is examined, a right to demand from the

party calling him, a compensation for his loss of time ; and there

is a distinction between a witness thus called, and a witness who is

called to depose to facts which he saw. Webb v. Page, 1 Oarr. &
Kir. IsT. P., 23. The last case cited was in a court of record, and
it is an English case, . and how far it would be enforced in a

justice's court is uncertain. But, if a witness of skill or science,

or a professional man, is requested to examine any matter or

question, in order to render him an important witness, there is

no reason why he should not be paid for the services so rendered

on request, and on a promise, express or implied, to pay him

what his time is reasonably worth. A witness who is subpoenaed,

but not paid his fees, may attend the trial and refuse to be sworn

until his fees are paid, and if for that reason he is not called by

the party subpoenaing him, such witness may nevertheless main-

tain an action to recover his fees for attendance. Hallet v. Mears,

13 East, 15. Though a witness, subpoenaed by both parties, *

obtains from each, without the knowledge of the other, full pay-

ment of his fees, the party succeeding is entitled to have his

payment to the witness allowed him in his taxed costs of suit,

and that, although he made his payment after the witness had-

been already paid by the other party. Benson v. Schneider, 7

Taunt., 337 ; S. C, 1 Moore, 76. A witness who has been sub-

poenaed and paid, and has been sworn in chief, is bound to testify

on his cross-examination, or to give affirmative evidence for the

defendant, without further fees. Edmonds v. Pearson, 3 Oarr. &
Payne, 113.

When a witness has been duly and in good faith subpoenaed

to attend any court, in any case where the attendance of such

witness may be enforced by attachment, or commitment, he is

exonerated from arrest in any civil suit, while going to the place

which such subpoena requires him to attend, while remaining at

such place, and while returning therefrom. 3 E. S., 685, ^ 65, 5th

ed. The court before whom the witness was subpoenaed to attend

may discharge any witness who is arrested in violation of the last

section. 3 E. S., 685, § 66, 5th ed. Every such arrest is absolutely

void, and subjects the person who makes it to a liability of three

times the amount of damages assessed by a jury, as well as to all

other damages which may result from loss or hindrance caused

by such arrest. 3 E. S., 685, § 68. This exemption from arrest
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extends to those oases only in which the person is attending as a
witness, after having been duly served with a subpoena, and it

does not extend to the case of one who voluntarily attends as a
witness. And this is the rule even in those cases in which a wit-

ness was first examined, after being duly subpoenaed, and then
discharged, but subsequently appeared voluntarily to answer
further in the cause. Hardenbrooh^s Case, 8 Abb., 416 ; Cole v.

McClellan, 4 Hill, 59. But if a witness from an other state

attends voluntarily as a witness, and in good faith, solely to tes-

tify as a witness, he will be protected from arrest. Seaver v. Boh-
inson, 3 Duer, 622 ; Merrill v. George, 23 How., 331 ; Norris v.

Beach, 2 Johns., 294; Sanford v. Chase, 3 Oow., 381.

The law allows a reasonable time for going and returning from
court as a witness. Lightfoot v. Cameron, 2 W. Bla., 1113. But
if he takes an unreasonable time for that purpose, he will forfeit

his privilege and be liable to arrest. Randall v. Chxrney, 3 Barn.
& Aid., 252. And where he has previously been arrested in a
civil action, and has given bail, he may be arrested by such bail

at any time ; and if he has absconded, he may be retaken even in

court. Horn v. Swinford, Dowl. & Eyl., l!f. P., 20 ; Exparte Lyne,
3 Stark., 132. This privilege from arrest is personal, and it may
be waived by the witness. If he puts in bail without objection,

the privilege will be gone ; and so of giving notice of retainer

generally, and demanding a copy of complaint. Steivart v. Hoiv-

ard, 15 Barb., 26.

Attachment against a defaulting witness.'] Whenever a material

witness has been duly subpoenaed, and he makes default by not
appearing, the party who subpoenaed him may procure an attach-

ment against such witness. Vol. I, 50, § 73. But before an
attachment can be issued there must be due proof made that such
witness is material, that he has been duly subpoenaed, and
that without just cause, he has neglected or refused to attend

as a witness. II.

The subpoena, as we have seen, ante, 551, may be served by any
person, and, regularly, the proof of service of it ought to be made
by the person who served such subpoena. This, however, is not

indispensable, since the proof may be made by any person who
knows all the necessary facts of his own knowledge, by bein;.:

present at the service. There are several ways in which pro..!:'

may be made of the service of a subpoena for the purpose of

obtaining an attachment against a witness. It may be made by

affidavit, by oral oath, or by the return of a constable. An affi-

davit is a very convenient and prudent mode of making such

proof, since it leaves no question as to the facts proved, and it is,

besides, a proper apd reliable method of retaining due proof of

the proceedings The statute requires satisfactory proof, which

means, as in other cases, ante, 138, 139, such proof as is judicially

satisfactory.

Proof that a witness has neglected or refused to attend without

just cause, is sufficiently proved, when it is shown that the wit-
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ness does not attend in obedience to the command of the sub-

poena. Due proof of his non-appearance is prima facie evidence

of a want of just cause, and until the witness shows affirmatively

that he had a sufficient excuse 'for his neglect, he will be liable to

be attached. Before taking proceedings for the purpose of attach-

ing a witness, he ought to be duly and publicly called in open
court, after the cause has been properly called by th.e court. And
if he does not then appear the proper steps may be taken for

issuing an attachment.

Form of affidavit for an attachment.

Albany County, ss : John Doe, the plaintiff named in the subpcena

which is hereto annexed, being duly sworn, says, that on the 17th day of

March, 1865, he did at the town of Watervliet, in said county, serve the said

subpoena personally upon John Smith, a witness therein named, by reading

said subpoena to him, (or by stating its contents to him), and that at the

same time paid (or tendered) to him the sum of twelve and a half cents.

And this deponent further says, that such service of said subpoena was
made on said witness in the county in which such action is to be tried, (or

a county adjoining thereto), and in which said witness resides. And this

deponent further says that tne testimony of the said John Smith is material

to this deponent, upon the trial of the action mentioned in the said sub-

poena, and that the said John Smith has neglected (or refuses) to attend

the trial of said action, as he was commanded to do in and by said subpoena.

JOHN DOE.
Sworn before me, this 28th )

day of March, 1865, j

A. B., Justice.

This affidavit should be annexed to the subpoena, by virtue of

which the witness was subpoenaed, and this will be sufficient

proof to authorize the issuing of an attachment against the wit-

ness named.
It is not necessary, however, that the proof for an attachment

should be made by affidavit. If the party or any other compe-
tent person is sworn, and gives evidence of such facts as will

authorize the issuing of an attachment, that will be sufficient;'-

Baker v Williams, 12 Barb., 527. And when this course is adopt-

ed the following form of oath may be administered.

Oath to prove service of a subpcena.

You do swear that you will true answers make to all such questions as

shall be put to you in relation to the service of a subpoena, in an action

now pending before me, in which A. B. is plaintiff, and C. D. is defendant.

It may be necessary to swear the plaintiff (or the defendant),

as to the materiality of the witness, since no other person may
be able to testify as to that fact ; while it may be necessary to

swear an other person in order to prove the service of the sub-

poena, which was made by him. In any event, there must be

due proof made of the facts required by the statute, whether
such proof is made by one person or by several.
When a subpcena has been served by a constable, his return

will be due proof of the service. The return may be in the fol-

lowing form

:

'
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Return to s'ubpoBna.

On the 11th day of March, 1865, 1 did, at the town of Watervliet, in the

county of Albany, serve the within subpoena personally on A. B., the wit-

ness therein named, and at the same time I p'aid to him the sum of twelve

and a half cents.
'-

G. H., Constable.

Constable's fees 80.1 2|

The proof as to the materiality of a witness, may be made by
the agent ox attorney, in the same manner that it is done on a
motion to adjpurn a cause. Ante, 346.

• When the application for an attachment is made by the defend-
ant, the necessary changes must be made in the affidavit, if that

mode of proof is adopted.

When a cause is called for trial on an adjourned day, both
parties should see that all their material witnesses are present,

before the trial of the cause is commenced. If they are not
present, and the motion to attach them is made before the trial is

commenced, an attachment may be demanded as a matter of

right, on making due proof, in pursuance of the statute. If the
application is delayed until the cause is partially tried, that course
may cause an unnecessary waste of time, which might have been
avoided by an earlier application. And not only that, au appli-

cation made at that late time may cause a loss of time to a jury,

which would not have been impanneled, had the application been
made at the proper time. A justice might, perhaps, in his dis-

cretion, issue an attachment on an application made after the

trial has commenced, but he would not be authorized to adjourn
it as he might have done had the motion been made at the proper
time. Aherhall v. Boach, 11 How., 95 ; 8. C, 3 E. D. Smith, 345

;

Story V. Bishop, 4 B. D. Smith, 423. But, if a witness has been
regidarly subpoenaed, and he attended court, and then left it

after the trial commenced, the justice may, in his discretion,

suspend the trial until the witness can be attached and brought
in, if that can be done within a reasonable time. Bapelye v.

'Prince, 4 Hill, 119. If the trial of the cause has not commenced,
a justice may adjourn the cause, for a reasonable time, if that is

necessary, for the service and return of the attachment. The
object of issuing the attachment is to procure the attendance of

the witness, and not to punish him for the contempt, which may
be done at an other time and in an other manner. And where
the statute gives a process for a specific purpose, it also gives, by
imphcation, all other necessary powers to carry that purpose into

effect. Vol. I, 775. For this reason, therefore, an adjournment
may be made by the justice, for a reasonable time, whether the

attachment be obtained by the plaintiff or by the defendant.

When the witness is near the place of trial, and it is^ probable

that his attendance may be secured in a short time, it will some-
times be most convenient to hold the cause open for a short time,

instead of adjourning it. But, if the witness is at a distance,

and it is probable that some time will elapse before the attach-

ment can be served and returned, the better course will be for the
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justice to adjourn the cause i6 some day on which the witness

will be in court, and make the attachment returnable at that

time." If a single adjournment is not sufficient to enable the

constable to serve the attachment on the witness, a further

adjournment may be granted, though such a power ought to be

cautiously exercised. This may be done in a court of record, and

a justice has all necessary powers which courts of record have.

Vol. I, 37, '^ 1.

Attachment to compel attendance of witness.

Albany Countt, ss : The People of the State of New York to any

constable of said county, Greeting : Whereas- it has been made to appear

to the undersigned, a justice of the peace of the town of New Scotland,

in the county of Albany, by due and legal proof made before him, that

John Smith has been duly subpoenaed to attend on this day, at one o'clock

in the afternoon, at the office of said justice in New Scotland, aforesaid, as

a witness in behalf of John Doe, in an action now depending before said

justice, and then and there appointed to be tried, wherein John Doe is

plaintiff, and Richard Roe is defendant ; and that the said John Smith has

neglected or refused, without just cause, to attend as a witness in obedience

to the command of said subpoena; and the said John Doe having made due

proof by his affidavit, or otherwise by competent testimony, to the satis-

faction of the said justice, that the testimony of the said John Smith is

material on the trial of said cause » We hereby command you to attach

the body of the said .John Smith, and take him forthwith (or on some

specified day) before the said justice, at his office in New Scotland afore-

said, to give evidence in said cause, and also to answer all such matters as

shall then and there be objected against him for having neglected to attend

the trial of the said action as a witness. And have you then and there this

precept. Given under the hand of the said justice, at New Scotland, afore-

said, this 28th day of March, 1865. A. B., Justice.

After the attachment is made out it must be delivered to a

constable to be executed. And the statute declares that it shall

be executed in the same maimer as a warrant. Vol. I, 50, § 74.

The constable should make a return of his proceedings upon the

attachment. And if the witness has been attached, it may be

in the following form :

Return of constable.

By virtue of the within attachment I have attached John Smith as I am
herein commanded, and I have his body, together with said attachment,

before the said justice as by said attachment directed and required. Dated

March 28th, 186.5. Fees $1.00. L. M., Constable.

The fees of the officers who issued and served the attachment

must be paid by the defaulting witness, unless he shows reason-

able cause, to the satisfaction of the justice, why he omitted to

attend. IT). In case the witness shows satisfactory cause for his

non-attendance, the party who procured the attachment must

pay all the costs of issuing and serving it. J6. Immediately on

the return of an attachment, and the appearanee of the attached

witness, the justice should determine whether the witness or the

party should pay the costs and expenses of issuing and serving

such attachment. If the witness claims to have a legal and suffi-

cient excuse for his non-attendance the justice should hear his

(a) Board of Excise. &.c.. v. Sackrider, 8 Tiff., 159, 160.
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proof of the facts. And, for that purpose, he may administer an
oath to such witness, or to any other persons who may be offered

as witnesses to establish such excuse. The oath may be in the

following form :

Form of oath.

Tou do swear that you will true answers make to all such questions as

may be put to you in relation to the omission of John Smith to attend as a

witness on the part of the plaintiff, in an action appointed to he tried on

the 28th day of March, 1865, before A. B., justice, at his office in New
Scotland, wherein John Doe was plaintiff and Richard Roe defendant.

After swearing the party, he may be permitted to state the

reasons why he did not attend as a witness, in obedience to

the subpoena. And the justice or the person who procured the

attachment may interrogate the witness as to any matter perti

nent to the question. The burden of proof is on the witness to

show satisfactory cause why he did not attend. And if he does

not prove satisfactorily to the justice that he has a sufScient

cause to excuse his non-attendance, such justice should order the

witness to pay the costs and expenses incurred. The party who
procured the attachment is primarily liable to the justice apd
constable for their fees. But, if the witness is ordered to pay the

costs, and he neglects to do so, the party who procured the attach-

ment may then pay the amount, and afterwards bring an action

against such witness to recover the amount so paid. If the jus-

tice decides that the party shall pay the costs, he will be liable

to the justice and constable in the same manner that he would
be for any similar service which might have been rendered at his

request.

Im/posingfine upon witness.] A witness who disobeys a subpoena,

or who attends and refuses to be sworn, or who is sworn, but
refuses to answer proper questions, is not liable to the payment
of costs merely, but he is liable to a fine, and imprisonment if the

fine is not paid. Vol. I, 50, § 75. His liability to the party has

been discussed. Ante, 553. If the witness has been brought in

upon an attachment, and is present before the justice, and has an
opportunity of being heard against the imposition of a fine upon
him for his refusal to appear, or to be sworn or to answer, &c.,

the justice may proceed with the matter without issuing any sum-
mons or other process. Vol. I, 50, § 76. In such a case, the jus-

. tice ought to call upon the witness to show cause why a fine

should not be imposed upon him, and the cause of imposing such

fine should be distinctly stated to him, so that he may know
what he is called upon to answer. The excuse or defense offered

by such witness must be upon oath, either of himself or of that

of some other person. Vol. I, 50, § 75. If no sufficient cause is

shown, the justice should impose a fine upon the witness, which

cannot exceed ten dollars, nor must it be less than sixty-two

cents. Vol. I, 50, -^ 75.

The law gives a discretion as to the amount of the fine between

the Umits specified. And this discretion will enable a justice to
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administer such punishment as maybe just under all the circuiu

stances of the case. When the disobedience has been intentional,

and with a view to insult the court, the whole amount of the fine

should be promptly adjudged as the sum to be paid. But, on

the other hand, if the evidence shows mitigating circumstances,

the fine may be reduced to the lowest sum authorized. This

power of punishing a refusal to be sworn, relates exclusively to

the trial of civil actions ; and a justice has no authority to com-
mit a witness for refusing to answer as to the cause of his intoxi-

cation, when he has been arrested under § 17 of the act to suj)-

press intemperance, &c., passed April 16th, 1857. People v. Web-
ster, 14 How., 242. If the witness is not present before the jus-

tice, or if the proceedings are taken before some justice other

than the one before whom the previous trial was had, and in the

proceedings of which the penalty was incurred, a summons should

be issued against such defaulting witness.

The statute does not prescribe any form for such summons,
nor does it fix any time for its return day, or for the time which

shall intervene between its date and return, nor as to the length

of time between the time of the service of the summons and its

return. The object of the process is to inform the witness that

he is to be proceeded against for his neglect or refusal to obey
the subpoena, or for refusing to be sworn or to answer proper

questions, &c. The summons ought, therefore, to have a reason-

able time intervening between the date and its return ; and so

the service ought to be made at a reasonable time before the

return day of the process. What is a reasonable time will depend
much upon circumstances. If the witness resides in the imme-
diate vicinity of the justice, a short notice is sufficient ; but if his

residence is at a distance, a longer notice ought to be given.

The proceedings against a defaulting juror are analogous to those

against a defaulting witness. Voh I, 50, 54, §§ 75, 76, 103. In

one case a summons against a defaulting juror was made return-

able in two days from its date ; that is, it was issued on the 9th

day of the month, and returnable on the 11th, and was served on

the juror on the 10th, and this was held to be a sufficient notice,

either as to time or as to service. Bobiins v. Gorham,. 26 Barb.,

586 J S. a, affirmed, 11 B. P. Smith, 588. This proceeding by
summons may be, and usually ought to be, taken at a time sub-

sequent to the trial of the action in which penalty is incurred.

lb. The summons ought to be personally served, and the justice

ought not, in any case, to proceed with the matter until a per-

sonal service of such summons has been made upon the default-

ing witness.

Summons against witness^

Albany CotrNrr, ss : The People of the State ofNew York, to any con-

Btable of said county, greeting : We command you to summon John Smith
to appear before the undersigned, a justice of the peace of the town of

Watervliet, in said county, at his office in said town, on the 19th day
of March, 1865, at one o'clock in the afternoon, to show cause why a fiue
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«hould not be imposed upon him, according to law, for his non-attendance
as a -witness before the said justice, at his office in the said town, on the
28th day of February, 1865, to give evidence in a cause then depending
before said justice, in which John Doe was plaintiff and Richard Roe
defendant, on the part of the plaintiff. And have you then and there this
precept. Given under my hand, this llth. day of March, 1865.

A. B., Justice.

ConstoMe's return to said summons.

I certify and return that, on the I7th day of March, 1865, at the town
of Watervliet, in the county of Albany, I did personally serve the within
summons on John Smith, therein named, as by said summons I am com-
manded. Dated March 17th, 1865. Constable's fees $0.50.

C. D., Constable.

The summons may be served by any other person than a con-
stable, if duly authorized by the justice for that purpose. Ante,

48, 49, and Vol. I, 72, >§ 196.

A justice ought, in all cases, to require a proper return of the
service of the summons before acting in the matter, since he has
DO authority to proceed, except such as is given by the statute,

and a statute authority ought always to be strictly followed. It

is said that the proof may be made by oral testimony. 2 Cow.
Treat., 320, 3d ed ; Benedict's Treat., 234, 4th ed. But the pru-
dent course will be to require a regular return, as in the case of
other process. The service of this summons may be made in the
same manner that a personal service is made of an ordinary
summons. If a fine is imposed, the justice is required to make
up a minute of the conviction and to enter it into his docket, and
it must state the cause of conviction. Vol. I, 50, >§ 77. Such
conviction is to be deemed a judgment, at the suit of the over-

seers of the poor of the town. Tb.

Minute of conviction of defaulting witness.

Albaitt County, ss : Be it remembered that on the 1 9th day of March,
1865, John Smith is convicted before me, and fined the sum of ten dollars

besides one doUar and fifty cents costs for non-attendance as a witness, to

give evidence before me, at my office, in the town of Watervliet, in said

county, on the 28th day of February, 1865, in a certain cause then and
there depending before me, in which John Doe was plaintiff, and Richard
Eoe was defendant. A. B., Justice.

After the imposition of the fine the defendant must pay the

amount of such fine, together with the costs, and in default of
such payment the justice is required forthwith to issue an execu-
tion for the collection thereof. Vol, I, 50, 51, % 78. The fine and
costs are to be collected of the goods and chattels of such delin-

quent, and in case he has no goods or chattels out of which the

amount can be collected, his person is liable to imprisonment. J&.

Though such imprisonment cannot exceed thirty days. Ih. If

the money is collected it is to be returned to the justice, who is

required to pay it over to the overseers of the poor of the town.

Vol. I, 51, § 79.

Wait 11—71
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The constable to whom the execntion is delivered should levy,

advertise, and sell the property in the same manner as upon any

ordinary execntion. And if he cannot find goods and chattels to

satisfy the execution, the arrest of the defaulting witness is to be

made as in other cases of arrest upon an execution. The proceed-

ings of a justice, in imposing a fine upon a witness or juror, are

of a judicial nature, and, therefore, no civil action can be main-

tained against him to overhaul his acts, nor to recover the amount
paid. Boblins v. Gorham, 26 Barb., 586 ; S. C, affirmed, 11 E. P.

Smith, 588 ; Moor v. Ames, 3 Oaines, 170 ; Richmond v. Dayton,

10 Johns., 393 ; Vol. I, 737.

The only mode of redress is by a review of the matter by pro-

ceedings in the same cause or matter. JZ>. The conviction will

be valid, although it may not have been entered in the justice's

docket, since the statute, in that respect, is merely directory. 11.

After drawing up and subscribing the record of conviction, the

justice is authorized and required to issue an execution, which
may be in the following form :

Execution to collect fine.

Albany Cotjntt, ss : The People of the State of New York : To an7
constahle of said county, geebting : Whereas John Smith was, on the 10th

day of March, 1865, convicted and fined hy me, the undersigned, a justice

of the peace of Watervliet, in said county, the sum of ten dollars, besides

one dollar and fifty cents costs, for non-attendance as a witness to give evi-

dence before me, at my office in the said town of Watervliet, in said county,

on the 28th day of February, 1865, in a certain action then and there

depending before me, the said justice, in which John Doe was plaintifi", and
Richard Roe was defendant, a record of which conviction, and of the cause

thereof, has been duly made up, subscribed and entered in the docket of

said justice. And, whereas the said John Smith has neglected to pay the

said fine and costs, you are therefore hereby commanded, in the name of

the people of the State of New York, to levy the said fine and costs of the

goods and chattels of the said John Smith, and, for want thereof, to take

and convey the said John Smith to the jail of the said county of Albany,
there to remain until he shall pay such fine and costs; and the keeper

thereof is hereby required to keep the said John Smith in close custody in

said jail until the fine and costs aforesaid are paid, or until thirty days after

the commencement of his imprisonment. Given under my hand, at Water-
vliet, in said county, on the 19th day of March, 1865.

A. B., Justice.

The various precedents, which have been previously given, are

intended as a mere general guide, and whenever the circumstances
of the case differ from those set out in such forms, the justice

will make the necessary alterations, so as to make them corres-

pond with the actual facts of the particular case. If the proceed-

ings to collect the penalty are taken before some justice other

than the one before whom the penalty was incurred, the suni'

mons, conviction, and execution will be modified accordingly;
and so in all similar matters.
The county court has power to remit the fine, and to discharge

the party from imprisonment. 3 E. S., 789, § 43, 5th ed.
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SECTION II.

COMMISSION TO TAKE EVIDENCE.

When the attendance of a witness cannot be procured because
he resides at a place beyond the reach of a subpoena, the statute
provides for taking his evidence on a commission. Vol. I, 67, 68,

\^ 169, 170, 171. The two principal points to be shown are,

that the witness is material to the prosecution or the defense
of the action, and that he does not reside in the county in which
the suit is pending, nor in any county adjoining thereto. lb.

The commission may be directed to one or more competent per-

sons ; and it may authorize them or any one of them to examine
the witness, upon oath, upon the interrogatories sent for that
purpose. Vol. 1, 67, § 169. The commission ought to be directed

to persons against whom neither party can raise a reasonable
objection. In a court of record it is usual for the moving party
to name the commissioners. Harris v. Wilson, 2 Wend., 627.

But the court will not nominate any person as commissioner if a
reasonable ground can be shown why he should not be appointed.

Such objection must, in strictness, be proved on oath if that is

required, or the proof of the facts may be made by affidavit.

Biays v. Merrihew, 3 Johns., 251. If the justice knows of any
good reason why any particular person ought not to be appointed
a commissioner, the appointment of such person ought not to

be made. So, if it is shown by affidavit, or other satisfactory evi-

dence, that a particular person named as commissioner is not a
proper person to be appointed, the adverse party may object to

him, and in that case he ought not to be appointed.

The application for a commission may be made by either party;

and it may be made at any time, if due notice has been given at

least six days before the application. Vol. I, 68, § 170. Due
proof must be made of the service of such notice, if that fact is

not admitted by the opposite party, or waived by his appearance
and non-objection upon that ground. Ih.

The issuing of a commission will not authorize an adjournment
beyond ninety days from the joining of issue, unless by consent

of the parties. li. There must be an issue of fact to authorize

the issuing of a commission, unless it is in a case in which the

defendant neglects or refuses to appear and answer in the action,

and in that case the plaintiff is entitled to a commission to examine
a material witness, who cannot be reached by a subpoena. Vol. I,

68, § 170.

The names of the witnesses to be examined ought always to

be inserted in the commission, if possible. And when the names
of the witnesses might have been ascertained by due diligence,

bat this was not done, the commission was refused. Wright v.

Jessup, 3 Duer, 642. Where the names of-the witnesses are not

known, and they cannot reasonably be ascertained, the commis-

sion may describe them in such a manner as to be most likely

to identify the witness, or the commission may be general to
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examine such witnesses as may be produced for examination.

Shaffer v. Wilcox, 2 Hall, 502."

The commission, in the last case cited, authorized the examin-

ation of the clerics of a person who was named.
The notice of application for a commission ought to be given

at the joining of issue, or, at least, six days before the adjourned

day, if the application is made by the plaintiff. He can have but

one adjournment, ante, 337, and that must be had at the joining

of the issue ; and he is also required to give six days' notice of

this application. The notice may be given at any time after the

service of the process and its return, so that the application may
be made on the day of joining issue, if there is time to give the

proper notice, and if that course is desirable.

The statute does not provide that an adjournment may be

granted, on motion of the plaintiff, for the purpose of giving him
an opportunity to serve the required notice, and, therefore, he

ought to be careful to adjourn for a length of time suflScient to

serve a proper notice before the a(\journed day.

The statute does not authorize an adjournment, on motion of

the plaintiff, at any other time than at the joining of issue, in

those cases in which the attendance of his witnesses is procured

by subpoena. And the statute does not, in express language,

give any greater privilege when a commission is taken.

It will be most convenient to serve a written notice of the

intended application for a commission, since the proof of service

will be readily made, and the terms of the notice indisputable.

Notice of application for a commission.

JUSTICE'S COURT.

° °
.

°®
^ Before A. B., a justice of the peace of Watervliet, in

Richard Roe. )
Albany county.

Sir: Please to take notice, that on the 27th day of March, 1865, at ten

o'clock, in the forenoon, at the office of the said justice, in the town of

Watervliet, in said county, I shall make an application to the said justice,

A. B., for a commission, to be directed to C. D., of the city of Buffalo, to

examine E. ¥., of the same place, as a witness in the above entitled action,

upon interrogatories to be annexed to said commission. Dated March 1 7th,

1865. JOHN DOE, Plaintiff.

To Richard Roe, Defendant.

If the opposite party appears at the time and place mentioned
in the notice, and he does not require proof of the service of the

notice, or if the service is expressly admitted, no proof of service

need be made. But if such party does not appear, either in per-

son or by attorney, then due proof of the service must be made
by the party who desires such commission. Such proof may be
made orally and upon oath, or it may be made by affidavit, which
is the advisable course. The affidavit may be drawn upon the

back of such notice, or at the bottom of it, in the following form :

Albany County, ss: John Doe being duly sworn, says that he is the

plaintiff named in the within (or above) entitled action, and that, on
(o) McMahon v. AUen, 18 Abb., 292.
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tfie iTth day of March, 1865, at the town of Watervliet, in said county, he
personally served said notice on the said defendant, by delivering to him a
true copy thereof, and leaving the same with him. JOHN DOE.
Sworn before me this 27th )

day of March, 1865, j

A. B., Justice.

If the proof is oral, an oath in the following form may be
administered

:

You do swear that you will true answers make to such questions as may
be put to you in relation to the service of a notice for an application for a
commission in this action.

When the service of the notice is not admitted expressly, or by
implication, by appearance without objection, or where the oppo-
site party does not appear, there must be legal proof of the service

of such notice. Yol. I, 68, § 170. The notice may be served by
any person, and the proof of service may, of course, be made
by the person who serves the notice. If the opposite party
should not appear, and the commission should be issued without
proof of the service of the notice, the issuing of the commission
will be irregular, and unless the irregularity is subsequently
waived, the evidence returned by the commissioner will not be
legally admissible. If the notice is defective in form, or if it is

not served in time, nor personally, an objection may be taken by
the opposite party. But these objections, and all others of a
similar character, must be taken at the first opportunity, or they
will be waived ; and if a notice is defective, either in form or sub-
stance, the objection must be taken at the time when the com-
mission is awarded. It will be too late to raise the objection, for

the first time, at the trial, by objecting to the evidence. Allen v.

Edwards, 3 Hill, 499. After proper notice has been given, the

party should appear before the justice on the day and at the place

mentioned in the notice, for the purpose of furnishing interroga-

tories and of obtaining the commission. But, before issuing a
commission, the justice ought to be satisfied that the evidence of

the witness is material, and that he resides out of the reach of a
subpoena. This proof may be made by affidavit, or the witness

may be sworn and examined oraUy. The oath may be in the

following form

:

Form of oath.

You do swear that you wUl true answers make to such questions as may
be put. to you in relation to the necessity of issuing a commission in this

action.

The proof of the materiality of a witness may be made by the

agent or attorney of the party, if he is able to prove facts suffi-

cient to make a case. Beall v. Bey, 7 Wend., 513 ; Murray v.

Kirhpatrick, 1 Cow., 210 ; Demar v. Van Zandt, 2 Johns. Oas.

69. And this is especially the case when the party himself is

absent from the county in which the action is to be tried. JSaton

\. North, 7 Barb., 631. It will be sufficient if the materiality of
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the witness is sworn to positively, as it is not necessary to swear

to the advice of counsel upon that point. Beall v. Dey, 7 Wend.,

513 ; Demar v. Van Zandt, 2 Johns. Oas., 69. But it is necessary

to show that the witness does not reside in the county in which

the trial is to be had, or in an adjoining county ; and if an affldar

vit does not state that fact, it will be defective. Pa/rmelee v

Thompson, 7 Hill, 77. To state merely that the witness is in an

other county, is not sufficient, since that is consistent with his

being in an adjoining county. Ih. The residence of the witness

need not be sworn to positively ; it will be sufficient if sworn to

upon' information and belief. Eaton v. North, 7 Barb., 631. If

there are no circumstances of a suspicious nature, the justice has

no right to require a party to state what he expects to prove by the

witness, whose evidence is desired to be taken on such commis-
sion. Eaton V. North, 7 Barb., 631. But if the party applying for

a commission states what he expects to prove by such witness,

and the opposite party offers to admit the truth of the facts so

stated, not merely that the witness would swear to them, the

commission maybe refused. People y. Yermilyea, 7 Oow., 369;

Bank of Commerce v. Michel, 1 Sandf., 687. But an admission of

that nature which is to be introduced in evidence on the trial,

ought, in all cases, to be reduced to writing, and signed by the

party making such admission, and the admission delivered to

the party who applied for the commission. This course will

obviate all question, on the trial, as to what facts were really

admitted, and it will also be conclusive evidence of the truth of

those facts.

Ordinarily a commission is granted when a prima fade case is

made ; but there may be suspicious circumstances shown which
will authorize a justice to require the applicant to state what he
expects to prove by his witness. Rogers v. Rogers, 7 Wend., 514.

So where a party offers to admit whatever the applicant will

swear he expects to prove by the witness, the justice may require

a statement of the facts expected to be proved. Bank of Commerce
V. Michel, 1 Sandf., 687. The admission, however, must be that

the facts so stated are true, not merely that such witness will

swear to them. lb. Such offers of admission, however, will not

frequently be made, even to prevent the issuing of a commission.
If a statement is made as to the facts which are to be proved by
the absent witness, and those facts are not material or relevant,

the commission may be denied. This power, however, should

be exercised cautiously, since it is not always easy to determiue
in advance what facts may become material on the trial. The
defendant is not compelled to take a commission, if he can pro-

cure the attendance of his witness within the ninety days allowed
by law. He may take the chances of getting his witness if he

prefers to do so, and may adjourn the cause in the usual manner.
But, since a plaintiff is not entitled to such adjournments, he must
take a commission if he would secure the evidence.
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Commission.
Albany County, ss ; To James Smith, of the city of Buffalo, in the

county of Erie and State of New York : Whereas it appears to me,
the undersigned, a justice of the peace in the town of Watervliet, in the
county of Albany, that A. B., of the town of , in the county afore-
said, is a material witness in the prosecution (or defense) of a certain action
now depending before me, in which John Doe is plaintiff and Richard Roe
defendant. Now, therefore, confiding in your prudence and fidelity, and
in pursuance of the statute, I have appointed, and by these presents do
appoint you, commissioner to examine the said witness ; and for that pur-
pose do authorize you, at certain days and places, to be by you appointed,
diligently to examine the said witness on the interrogatories hereto annexed,
on oath, to be taken before you ; and to cause such examination to be
reduced to writing, and signed by such witness, and certified by yourself,
and to return the same, annexed hereto, to me, inclosed tinder your seal,

according to the directions herewith given you. Given under my hand, at
"Watervliet, aforesaid, this 2'7th day of March, 1865.

E. F., Justice.

Di/rections indorsed upon commission.

The commissioner within named will return said commission to me, at
"West Troy, in the town of "Watervliet, in Albany county, my place of resi-

dence, by mail. E. F., Justice.

If the commissioii is to be returned by express, or by a speci-

fied agent, then state that fact, and require its return by the
person named as agent, or by such express company.

Interrogatories and cross-interrogatories.

EST JUSTICE'S COURT.

•'^°^° °°®
I Before E. F., a justice of the peace of Watervliet, in

Richard Roe. \
Albany county.

Interrogatories to be administered to A. B., a witness to be produced,
sworn and examined under the annexed commission, on the part and behalf
of John Doe, plaintiff, in the above entitled action, now depending before
E. F., a justice of the peace of Watervliet, in Albany county:
Mrst. Do you know the parties, plaintiff and defendant, in the title of

these interrogatories named, or either of them^and which of them, and how
long have you known them, or either of them ?

Second. Are you accjuainted with the handwriting of the said Richard
Roe?

Third. Look at and examine the paper writing now produced and shown
to you at the time of your examination, and marked " A," and purporting to

be a promissory note made by the said Richard Roe, and payable to the

said John Doe or bearer, for two hundred dollars, and dated January 1st,

1863. In whose handwriting is the signature to the said note?

Fourth. Do you know, and if so, wbat is the usual business followed by
each of the parties; and do you know of the sale of any goods and chattels,

wares and merchandise by the said plaintiff to the said defendant, and, if so,

when, where, what articles, and what was the value, if you are acquainted

with the market value of such articles ?

Lastly. Do you know any other matter or thing touching the matters in

question, that may tend to the benefit of the plaintiff? If yea, declare as

fiilly and at large as if you had been particularly interrogated thereto.

{Annex documents., to he identified, if any.) JOHN DOE, Ptairtiff.
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Oross-interrogatories.

Interrogatories to be administered to the said A. B., by way of cross-

examination :

Mrst. How frequently have you seen the said Richard Roe write, and

under what circumstances ?

/Second. Are you familiar with the usual market value of the articles

mentioned in the fourth interrogatory of the plaintiff?

These interrogatories will be framed according to the circum-

stances of the case.

Assent ofparties to interrogatories.

We, the undersigned, parties to the action named in the annexed com-

mission, hereby consent and agree that the interrogatories hereto annexed

may be propounded to the witness therein named, by the commissioner to

whom the coinmission is directed.

JOHN DOE, Plaintiff.

RICHARD ROE, Defendant.

Settlement of interrogatories hy justice.

I hereby certify that I have settled the within interrogatories and croes-

Interrogatories, and that I approve of the same. E. F., Justice.

Commissioner's summons to witness.

Ekie Coijntt, ss : Whereas the undersigned has received a commission,

issued by E. F., a justice of the peace of the town of Watervliet, in Albany
county, directed for the examination of A. B., a witness in an action

depending before the said justice, between John Doe, plaintiff, and Richard

Roe, defendant, you, the said A. B., are therefore required to be and
appear before me, the said commissioner, at my office, at No. , in

street, in the city of Buffalo, on the 10th day of April, 1865, at ten o'clock

in the forenoon, then and there to be examined, and to testify the truth,

according to the best of your knowledge, for and on behalf of the plaintiff,

(or the defendant) and herein you are not to fail. Dated March 30th, 1865.

JAMES SMITH.

Commissioner's subpoena to witness.

Eeib County, ss : To A. B., greeting : In the name of the people of the

State of New York, you are commanded to appear personally before the

undersigned, a commissioner duly appointed and empowered to examine wit-

nesses in a certain action now depending before E. F., a justice of the peace

of the town of Watervliet, in Albany county, between John Doe, plaintiff,

and Richard Roe, defendant, at my office, at No. , in street, in the

city of Buffalo, on the tenth day of April, 1865, at ten o'clock in the fore-

noon, then and there to be examined as a witness in said action, and to

testify the truth, according to your knowledge, for and on behalf of the

plaintiff (or defendant), under and by virtue of a commission issued for that

purpose. Hereof fail not. Given under my hand, at the city of Buffalo,

this 30th day of March, 1865. JAMES SMITH

Oath to ie administered iy commissioner to witness.

You do swear (or affirm) that the answers to be given by you to the

interrogatories proposed to you by the commissioner here present, to exe-

cute a commission directed to him, issued by E. F., a justice of the peace

of the town of Watervliet, in Albany county, in a certain action thera

depending before him, between John Doe, plaintiff, and Richard Roe
defendant, shall be the truth, the whole truth, and nothing but the truth.
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Caption of deposition.

Deposition of A. B., a witness produced, sworn and examined on oath,
on the 10th day of April, 1865, at my office in the city of BuflFalo, by virtue
of a commission issued by E. F., a justice of the peace of the town of
Watervliet, in Albany county, to me, James Smith, directed, for the exam-
ination of A. B., a witness in an action depending before the said justice,
between John Doe, plaintiff, and Richard Roe, defendant.
The said A. B., being duly sworn, deposes as follows : To the first inter-

rogatory he says. (Give the answer of the witness fully.)

To the second interrogatory he says. (Give the answer.) A. B.
Subscribed and sworn before me, this )

tenth day of April, 1865, [
James Smith, Commissioner.

Indorsement of an exhibit.

On the tenth day of April, 1865, at the execution of a commission issued
by E. F., a justice of the peace of the town of Watervliet, in Albany county,
for the examination of A. B., a witness in a certain action depending before
the said justice, between John Doe, plaintiff, and Richard Roe, defendant,
the within paper writing, marked " A," wq,s produced and shown to the
said A. B., a witness sworn and examined, and by him deposed unto at
the time of his examination as a witness under such commission.

JAMES SMITH, Commissioner.

Return to commission.

I, James Smith, the commissioner appointed by the within commission,
do hereby make return thereto, and certify, that in pursuance thereof, I
did, on the tenth day of April, 1865, diligently examine A. B., the witness
within named, on the interrogatories and cross-interrogatories hereto
annexed, on oath publicly administered by me to the said A. B., and that I
caused said examination to be reduced to writing, and to be subscribed by
the said A. B., which examination is hereto annexed.
Dated, Buffalo, April 10th, 1865.

JAMES -SMITH, Commissioner.

Where a commission is duly received by mail, by the justice

who issued it, the legal presumption will be that the commissioner
deposited it in the post-oflQce, as required by the statute, although
there is nothing on the envelope, or elsewhere, showing such fact.

Hall V. Barton, 25 Barb., 274. The correct practice, however,
will be to indorse a certificate of the mailing upon the envelope.

And it may be in the following form :

Certificate of mailing.

Deposited in the post-oifice at Buffalo, and the postage thereon paid by
me, on the 10th day of April, 1865.

,

JAMES SMITH, Commissioner.

Where a commisson is returned by an agent, his affidavit as

prescribed by statute, that he received it from the hand of the com-
missioner, and that it has not been opened or altered since be
received it, is indispensable, tmless waived by consent. A com-
mission returned by express, and unaccompanied by such affidavit,

is inadmissible, although that method of returning it was expressly

authorized by the commission. Dwinelle v. Rowland, 1 Abb., 87.

Wait 11—72
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When the commission is returned by an agent, the proof required

may be stated in the affidavit in the following form :

Affidavit of agent.

JUSTICE'S COURT.

John Doe

i;.

Richard Roe.

Albany City kst) County, ss : A. B. being duly sworn, says, that on

the 10th of April, 1865, he received the packet now delivered by him

to E. F., the justice who issued the same, from the hand of James Smith,

(a counselor-at-law) of Buffalo, who is the commissioner, as deponent is

informed and believes, named in the commission inclosed in the said packet,

and that the same has not been opened or altered since deponent received it.

Subscribed and sworn before me, ) A. B.

this 10th day of April, 1865, |

E. F., Justice.

The precedents which have been given are sufficient to assist

in the discharge of the duties of issuing, executing and returning

a commission. Such changes as are necessary, may be readily

made. A brief notice will now be taken of some of the rules

which relate to commissions.
The interrogatories and cross-interrogatories must, necessarily,

embrace every subject which is material to the prosecution or the

defense of an action, and, therefore, no precedent will be of any
use further than as an illustration of the manner in which they

ought to be framed. The questions contained in the interrogar

tories ought to conform to the rules of evidence as much as though
the witness were to be examined in court at the trial. Either

party is permitted to insert any question which he may choose,

if it is pertinent to any of the issues, or if the evidence which it

will elicit will be admissible on the trial. It is not possible,

in every case, to frame particular questions which shall be
adapted to the purpose of eliciting all the information which a
witness may possess, since the party may not be fully informed
as to how much the witness knows upon the matters in litigation.

And the witness may know material facts about which the party
has no knowledge whatever. For this reason, the law permits
either party to put a general interrogatory as in the precedents
given. And any evidence which is given under such general

interrogatory, is as competent as that which is given in response
to a particular question. Percival v. Hickey, 18 Johns., 257, 289;
McCarty v. Edwards, 24 How., 236. When the interrogatories
are settled by the consent of the parties, they may agree to waive
all objections as to the form of the questions, or as to the com-
petency of witnesses, or of specified items or qualities of evidence.
And if it is expressly stipulated that certain objections are

reserved, and may be made at the trial, it will be presumed that

all other objections were intended to Ibe waived, and, therefore,

no others can be raised on the trial. Morse v. Cloyes, 11 Barb.
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100. What objections may be taken on the trial will be discussed
in a subsequent place.

When the parties do not agree to the interrogatories, they must
submit them to the justice for settlement. See form, ante, 568. And
any question pertinent to the cause may be inserted in the inter-

rogatories.

When the commission has been made out and signed by the
justice, and the interrogatories have been drawn and settled,

either by agreement of parties, or by the decision of the justice, the
interrogatories ought to be annexed to the commission, and
the papers sent to the commissioner. The papers may be sent by
mail, or by express, or in any other manner which the parties

may agree upon. But, the papers ought to be sent by mail,

unless the parties agree to some other mode, and the person who
applies for the commission is bound to pay the expense of mail-

ing them.

A commission issued by a justice of the peace is to be executed
in the same manner as a commission issued by a court of record.

(Vol. I, 68, § 171.) And the statute which relates to the execu-
tion and return of commissions which are issued by courts of
record is as follows : 3 E. S., 676, § 16, 5th ed.

" The persons to whom such commission shall be directed or

any one of them, unless otherwise expressly directed therein, shall

execute the same as follows :

" 1. They or any one of them, shall publicly administer an oath
to the witnesses named in the commission, that the answers given
by such witnesses to the interrogatories proposed to them shall

be the truth, the whole truth, and nothing but the truth

;

"2. They shall cause the examination of each witness to be
reduced to writing, and to be subscribed by him, and certified by
such of the commissioners as are present at the taking of the

same;
" 3. If any exhibits are produced and proved before them, they

shall be annexed to the depositions to which they relate, and
shall in like manner be subscribed by the witness proving the

same, and shall be certified by the commissioners

;

" 4. The commissioners shall subscribe their names to each sheet

of the depositions taken by them ; they shall annex all the depo-

sitions and exhibits to the commission, upon which their return

shall be indorsed ; and they shall close them up under their seals,

and shall address the same when so closed, to the clerk of the

court from which the commission issued, or to the clerk of

the county in which the venue shall be laid, as shall have been

directed on the commission at his place of residence

;

" 5. If there is a direction on the commission to return the same
by mail, they shall immediately deposit the packet so directed in

the nearest post-oj03ce

;

" 6. If there is a direction on the commission to return the same
by an agent of the party who sued out the same, the packet so

directed shall be delivered to such agent.
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" A copy of this section shall be annexed to every commission

authorized by this article."

A deposition may be valid and may be read in evidence,

although the oath to the witness was not administered by such

commissioner, if the oath was administered by a person of com-

petent authority, and if at the place where the commission was
executed, the laws prohibited the commissioners from administer-

ing an oath. Lincoln v. Battelle, 6 Wend., 476.

Where nothing appears to the contrary, the court will presume
that the oath was publicly and regularly administered. Halleran

V. Field, 23 Wend., 38; Williams v. Mclridge, 1 Hill, 249. The
statute requires that the examination shall be reduced to writing,

but it does not require the commissioner to do the writing, and,

therefore, he may employ a clerk for that purpose. And each

witness must subscribe his name at the end of the evidence given

by him, which must be certified by the commissioner, ante, 571, ^ 16,

sub. 2. When exhibits are produced and proved before the com-

missioner, they must be annexed to the deposition to which they

relate, and they must be subscribed by the witness, and certified

by the commissioner. When the certificate clearly identifies the

exhibit referred to, the courts will not permit a technical objec-

tion to prevent its introduction in evidence.

The exhibit in one case was a bill of sale, and the witness duly

sworn and examined, and the commissioner certified upon it,

that on the day of the execution of the commission, the exhibit
" was produced and shown to the said James Meighan (the wit-

ness), a witness sworn and examined, and by him deposed unto at

the time of his examination as a witness under such commission,"
and this was held to be a suflBcient certificate. Sail v. Barton, 25

Barb., 274, 277. In an other case the exhibits were two notes

which were respectively marked A, and B. They were referred

to by the witnesses as being thus marked ; a copy of each was
also given, with a statement that the witnesses had written their

names upon each note, and all this appeared in the depositions.

The return of the commissioners, among other things, stated

"that the witnesses Clark and Lee, testified as above written;

that such testimony was subscribed by the witnesses, who, also,

in the presence of the commissioners, signed their names on the

back of the notes attached to their testimony, which notes were

produced and shown to them." This was held to be sufficient.

BrumsJcill v. James, 1 Kern., 294. The commissioners are required

to subscribe each sheet of the depositions taken by them, and to

annex all the depositions and exhibits to the commission. Ante,

571, § 16, sub. 4.

In every case in which a justice issues a commission to examine
a witness, he must direct the manner in which such commission
shall be returned. If this is not done, the depositions cannot be

read in evidence. Smith v. Randall, 3 Hill, 495; 3 E. S-, 675,

^ 15, 5th ed. This direction as to the manner of returning the

commission will be valid though indorsed on the interrogatories
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instead of the commission. Hurd v. Pendrigh, 2 Hill, 502. So it

will be sufficient if the body of the commission contains an
explicit direction as to its return, although there is do direction
indorsed upon the back of it. Hall v. Barton, 25 Barb., 274
But such direction must be signed by the justice, or the deposi-

tions cannot be read in evidence. Crawford v. Loper, 25 Barb.,

449. A neglect by the commissioners to deposit the commission
and depositions in the post-office immediately, as required by the
statute, will not prevent the depositions from being read. The
statute is merely directory to the commissioner upon this point.

Ealleran v. Field, 23 "Wend., 38. So, the sending of a copy of
the section of the statute with the commission is a matter
merely directory, and if the commission is properly executed,
the omission will do no harm, and the depositions will be admis-
sible. Hallv. Barton, 25 Barb., 274; Williams y.Eldridge, 1 Hill,

249. If the commission and depositions are received by mail, the
presumption will be that they were properly mailed as required
by the statute, although there is no indorsement on the envelope
showing that fact. lb.; Brumsllill v. James, 1 Kern., 294.

Where the commission is executed by the proper person, a
mistake in the name of the commissioner, as stated in the caption
to the depositions, will not vitiate. A plaintiff in an action in a
justice's court gave notice of an application for a commission to

take the testimony of a witness. The commission was to have
been directed to one 0. ; but on settling the interiogatories, the
parties agreed to substitute one K., as a commissioner, in the place

of 0. ; and the justice inserted the name of K., in the commission,
and the commission was, in fact, executed and returned by K.,

but the justice inadvertently omitted to strike the name of 0. out
of the caption to the interrogatories where it had been inserted

pursuant to the notice. This was held not to invalidate the com-
mission, and that the depositions were admissible in evidence.

Eall V. Barton, 25 Barb., 274. The commissioner ought to be
careful to require the witness to answer all of the interrogatories,

either on the direct or on the cross-examination. And if the

last general interrogatory is not answered the depositions will

not be admissible in evidence, unless the objection is in some
manner waived. Brown v. Kimhall, 25 "Wend., 259.

In courts of record the commission is usually returned to the

clerk of the court, and therefore sub. 4 of § 16, ante, 571", provides

for such a course. But in a justice's court, there is no such clerk,

and the commission must be returned to the justice himself, and
the directions ought to be direct and exphcit upon that point.

For, if no directions are given as to its return, the depositions

will be inadmissible, as has been seen, ante, 572. "Where the com-
mission is executed out of this state, a summons is a proper pro-

cess for requiring the attendance of the witnesses. See Form,
ante, 568. But, when the commission is to be executed within

the limits of this state, a subpoena is a proper process ; aud the

commissioner has the same power to issue a subpoena to compel
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attendance, and to swear witnesses that justices of the peace

have in civil actions. Laws 1841, chap. 138, ^2; Vol. I, C8, § 173.

Either party may examine the adverse party on a commission in

the same manner as any other witness. Vol. I, 33 ; Code, § 390.

In the absence of any evidence as to the form of the oath admin-

istered by the commissioner to the witness, it will be presumed

to be regular, ante, 572. But, where the form of the oath is

returned, and it is clearly not such as the statute requires, the

depositions cannot be received in evidence. This was so held,

where the oath administered to the witness was " that he should

true answers make to the interrogatories read to him ;" instead

of an oath to tell " the truth, the whole truth, and nothing but

the truth." Whitney v. Wyncoap, 4 Abb., 370. It is not necessary

to annex an original paper to a commission. A copy may be

made and annexed, and the original produced at the examination

and identified by the witness. Commercial Bank of Pennsylvania

V. Union Bank of New York, 19 Barb., 392 ; S. C. affirmed, 1

Kern., 203 ; BrumsMll v. James, 1 Kern., 294. The return to a

commission ought to be made upon the commission itself, as the

statute requires. And it has been held that an omission to do so

would render the depositions inadmissible as evidence. Flemings.

HollenbacJc, 7 Barb., 271. But the rule is now well established,

that a return is equally as valid when made upon any of the

papers annexed to the commission, as when made upon the com-
mission itself. Pendell v. Coon, 6 B. P. Smith, 134 ; Sail v. Bar-

ton, 25 Barb., 274; McCleary v. Edwards, 27 Barb., 239 ; and see

Hurd V. Pend/righ, 2 Hill, 502.

The powers of a commissioner are limited, and he must com-
ply strictly with the statutory requirements. But the construc-

tion, as has been seen in the cases cited, is not so strict as to

defeat the object in view, and the ends of justice. By examining
the provisions of the statute, and following their directions expli-

citly, no errors need be committed. The amount of fees and dis-

bursements which are allowed on issuing a commission, and for

its execution and return, will be found in the statute. Vol. I, 65;

§ 154. If a commission issued by a court of record is defectively

executed, the court may order it to be returned to the commis-
sioner so that he may amend it. Keeler v. Yanderpool, 1 Code
Rep. N. S., 289. In the case just cited, the names of the wit-

nesses were incorrectly stated, and the commission was returned

for correction. This power is as important in a justice's court as

in any other, and in a proper case it may be exercised, if the

granting of such a motion does not extend the time beyond the

limits of the justice's power of adjournment. Either party may
take as many commissions as may be necessary, as, for instance,

where he has witnesses in two different places which are at a dis-

tance from each other. And the commissions may be all taken

out at the same time, or at separate times. If a commission is

issued, and before its return, it is discovered that the evidence of

an other witness is material, a commission may be taken for the



COMMISSION TO TAKE EVIDENCE. 575

purpose of obtaining his evidence. Such an application, how-
ever, will not be looked upon with favor, if the party was aware
of the importance of such evidence and of its existence at the
time when the application for the first commission was made.
And so when the commissioner has refused to require an answer
to cross-interrogatories because the party who framed them
desires to withdraw them without the consent of the other party,
the commission will be returned for the purpose of taking such
answers. The Union Bank of Sandusky v. Torrey, 2 Abb., 269.
Where a commission has been executed and returned, the courts
will not order a returning of it to the commissioner for the pur-
pose of enabling a witness to modify his testimony, especially
when the change will be to contradict a witness who has died
since the execution of the commission. Baney v. Weed, 1 Barb.,
220. The evidence which is taken on a commission may be offered
and used in evidence on the trial of the cause by either party

;

and every objection to the competency or credibility ofa witness
so examined, or to the competency or relevancy of any question
put to him, or of any answer given by him, may be made in the
same manner and with the like effect as if such witness were per-
sonally examined at such trial. 3 E. S., 677, § 23, 5th ed.

An objection that interrogatories are leading, is an application
to the discretion of the court, and the ruling of the justice will

be conclusive upon the question. Ante, 504. And it is now well
settled that leading questions may be put to a witness on the
trial, in the discretion of the court. See Leading questions, ante,

504. The depositions must be read in evidence before they con-
stitute a part of the testimony in the cause. If there is any
objection to the competency of the witness examined on such
commission, the objection must be made when the deposition is

offered as evidence, and before it is so received. If any question
is improper as it is framed in the interrogatory ; or if any answer
is incompetent, improper, irrelevant, or illegal evidence, an objec-

tion must be taken to it at the time of reading the depositions in

evidence. Ocean Insurance Company v. Francis, 2 Wend., 65, 71

;

Fleming v. Holleriback, 7 Barb., 271 ; WiUiams v. Fldridge, 1 Hill,

249 ; and see Morse v. Cloyes, 11 Barb., 100. The parties have a

right to appear by counsel on the execution of a commission.

Union Bank of Sandusky v. Torrey, 2 Abb., 269. lifeither party

can withdraw cross-interrogatories on the execution of the com-
mission, unless by mutual consent, li. A witness who is exam-
ined on commission is bound to answer every interrogatory and
cross-interrogatory ; and he will not be permitted to shield himself

from a ieross-interrogatory by a reference to an answer given to a

du-ect interrogatory. Ih.; Willis v. Welch, 2 Code Eep., 64 ; Union

Bank of Sandusky v. Torrey, 5 Duer, 626 ; S. C, 2 Abb., 269. A
party has the same right to an answer to a cross-interrogatory on a

commission that he has to have an answer to a question put on

cross-examination, when the examination is an oral one. But it

has since been held at general term that it is not a valid objection
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that cross-interrogatories in a commission oflfered in evidence, are

not all answered, where it appears that some of them, in whole

or in part, are answered by a reference to previous answers,

where the latter are full and explicit. McCarty v. Edwards, 24

How., 237. When the witness to be examined, cannot speak

English, the depositions must be taken and returned in English,

by means of an interpreter. Belmore v. And&rson, 2 Oox's Oh.

Oases, 288. The signature of the commissioner will be judicially

noticed, whether the name is written in full or is abbreviated. Wil-

liams V. Eldridge, 1 Hill, 249. The several papers which are to be

annexed to each other may be fastened by a wafer, or some similar

tenacious substance. A tape and seal are not indispensable. Ih.

A whole deposition will not be suppressed because a portion of

the answers are objectionable. And when an objection is made
to a deposition, such objection must be confined to the objection-

able portions of it, for if it is made to the whole deposition, when
a portion of it is proper, the objection will fail because it is too

extensive. Commercial Bank of Pennsylvania v. Union Bank of

New York, 1 Kern., 203 ; S. C, 19 Barb., 391. The witness must
answer the interrogatories himself, and he will not be permitted

to read his answers from a written statement made by his coun-

sel, for the alleged reason that owing to a dizziness of the head

of the witness, he could not intelligently answer the interroga-

tories otherwise. Creamer v. Jackson, 4 Abb., 413. Answers
which have been taken in that manner cannot be given in evi-

dence, li. A party is not compelled to introduce a deposition in

evidence ; and if, after a witness has been examined on commis-
sion, and its return to the justice, the witness should return so

that his attendance can be procured at the trial, he may be sworn

and examined orally on the trial instead of introducing his depo-

sition as evidence. Fisher v. Dale, 17 Johns., 343, 345. A party

may waive a commission by going to trial before its return, with-

out any objection, or any motion to adjourn for that purpose.

Brain v. Rodelicks, 1 Oaines, 73. A party who has caused a depo-

sition to be taken, does not necessarily, by offering parts of it in

evidence, Ijind himself to read it all, or make answers which are

irrelevant or incompetent, admissible. Gellatly v. Lowery, 6 Bosw.,

113, 122. The opposite party may, however, read the entire

deposition as evidence if he chooses. li. Taking the evidence

on commission reduces the statements of the witness to writing,

and a party may introduce as much of it as he chooses, precisely

as he may elect what questions he will ask on an oral examina-
tion of a witness. And the opposite party may introduce the

balance of the deposition upon the same principle that he may
cross-examine a witness in relation to statements made by him
on direct-examination. If a party is examined as a witness on

commission, his statements may be read as admissions, even if

his answers would not be admissible, by way of cross-examinar

tion, if he were an ordinary witness. Gellatly v. Lowery, 6 Bosw.,

113, 122 ; Forrest v. Forrest, 6 i)uer, 102. An answer which is
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not responsive to an interrogatory may be objected to on the trial

by either party, and the answer must be struck out. Lansing v.

Coley, 13 Abb., 272.

CHAPTER n.

GBNEEAIi EULES RELATING TO TRIALS.

In ordinary cases the place for the trial is specified in the pro-
cess, or is fixed by the justice at the time of granting an adjourn-
ment. If the trial takes place on the return day of the process,

and in the absence of the defendant, the cause must be tried at

the place specified in the process, or the judgment will be errone-

ous. Stavart-v. Meigs, 12 Johns., 417 ; Case v. Van Ness, 1 Johns.
Oas., 243. So, if issue is joined, and the cause is adjourned for

trial, and the defendant does not appear on the adjourned day, the
cause must be tried at the place specified. But when both par-
ties appear, either on the return of process or at an adjourned
day, the justice may adjourn the cause to a more convenient
place of trial, if it is within a reasonable distance and within the
same town. Morrell v. Near, 1 Oow., 112. This may be done by
the justice whether the parties assent or dissent ; and if they
accompany him to the place of trial without objection, consent
will be presumed. Ih. It has been seen that on the return of
process, the justice must wait one hour for the appearance of the
parties, unless they sooner appear. Ante, 217. The same rule

applies to the adjourned day ; and a justice must, in all cases,

wait one hour before proceeding to trial on an adjourned day,

unless the parties sooner appear. Sherwood v. Saratoga Sc Wash-
ington Railroad Co., 15 Barb., 650 ; Stafford v. Williams, 4 Denio,

182 ; Shufelt v. Cramer, 20 Johns., 309. So where a cause is held

open to a particular time for some reasonable cause, as for the

return of an attachment issued against defaulting witnesses, the

justice must wait one hour for the parties before proceeding with
the trial. Clark v. Garrison, 3 Barb., 372. And in such a case,

if the justice proceeds with the trial in the absence of either

party, before the expiration of the hour, his judgment will be
erroneous, and will be reversed on an appeal. 11). The justice

mnst be careful to give correct information to parties in relation

to proceedings pending before him. In one case a defendant

appeared before a justice at the proper hour and at the proper

place, on the return day of process.. The defendant asked the

justice to call the cause in which he was sued, but the justice

informed him that no such cause was pending, and he thereupon

left the court with his witnesses. The justice afterward found
the papers in the cause, and adjourned it to an 'other day for trial,

when the action was tried, but the defendant did not appear.

This was held erroneous notwithstanding the plaintiff claimed

that he had given the defendant notice of the trial, which the

defendant denied. Murling v. .Grote, 1 Hilt., 116 ; S. C, 3 Abb.,

Wait 73
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109. So where the defendant appeared at the proper time and

place for the return of process, and the justice informed him that

the action was discontinued, and the defendant thereupon left

court, it was held that the justice could not afterward proceed

with the cause in the absence of such defendant, on the ground

that the constable had made a mistake in informing the justice

that the cause was discontinued. Tyler v. Olney, 12 Johns., 378.

A justice has no right to proceed before the expiration of the

hour, upon the ground that he is informed by the plaintiff that

the defendant does not intend to appear ; and if he does so pro-

ceed and render a judgment, it will be error. Beach v. McCann,
1 Hilt.. 256. The justice may hold open a cause on the adjourned

day, when a reasonable cause exists therefor. This subject has

been already discussed. Ajite, 343, 344. The witnesses ought to

be sworn by the justice before whom the cause is pending. Vol.

I, 53, "^^ 98, 99. The justice before whom the trial is pending,

cannot be sworn as a witness by an other justice, who administers

an oath' for that purpose. Perry y. Weyman, 1 Johns., 520; Morss

V. Morss, 11 Barb., 510; S. C, 1 Code Eep. K S., 374; and see

Vol. I, 55, § 109. But the parties may waive any such objection,

and if they consent that the justice shall be sworn as a witness

by some other justice ; or that he may give his statements with-

out being sworn at all ; or if this is done without objection, the

irregularity will be waived, and it cannot be reviewed on an

appeal. Beed v. Gillett, 12 Johns., 296 ; Blanchard v. Biclily, 7

Johns., 198 ; Morss v. Morss, 11 Barb., 510 ; S. C, 1 Code Eep.

]^. S., 374. A plaintiff may discontinue his action at any time

before a verdict is rendered, when the trial is by jury ; or at any

time before the cause is finally submitted to the justice for judg-

ment. There may be many reasons why a plaintiff should prefer

to withdraw his action. He may be disappointed by the non-

appearance of his witnesses ; the evidence may differ from what
it was expected or represented to be ; he may discover during the

trial that important evidence exists which was unknown to him
before the trial commenced ; he may wish to impeach or contra-

dict witnesses on the other side who have surprised him by untrue

or unexpected statements ; he may discover that he has omitted

to perform some act which is important for the purpose of giving

him a right of action ; and when from any of these reasons or

others of a similar nature, it is evident that a fair trial cannot be

had, it is the right of the plaintiff to discontinue his action. By
so doing he will, of course, subject himself to the costs of the

action, and the payment of his own expenses. The plaintiff may
withdraw his action at any time before the jury have actually

rendered their verdict, even after their verdict has been found,

and the jury have returned into court for the purpose of declar-

ing their verdict in open court. Vol. I, 55, <^ 110, sub. 5 ; Piatt v.

Storer, 5 Johns., 346. The right of the plaintiff to withdraw his

action is not affected by the nature of the defense interposed

And though a defendant may interpose the defense of a set-oflf
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i.ad establish its truth so as to entitle him to a judgment in his

tavor if the cause were actually decided, this will not prevent the
plaintiff from discontinuing his action if he elects to do so. Bid-
well V. Weeks, 2 Hilt., 106. And, where a plaintiff fails to appear
on the adjourned day, the justice must render a judgment of

nonsuit ; he has no right to hear the evidence of the defendant
proving a set-off, and then render a judgment in his favor against

the plaintiff. Norris v. Bleakley, 3 Abb., 107 ; S. C, 1 Hilt., 90.

The non-appearance of the plaintiff on the return day of pro-

cess, or on the adjourned day, is equivalent to a withdrawal of

the action. And the statute so treats it, by requiring the justice

to render a judgment of nonsuit against a plaintiff who so fails

to appear. Vol. I, 55, '^110. Nonsuits are either voluntary or

compulsory. They are voluntary where a plaintiff intentionally

withdraws his action when he is present in court ; or where he
intentionally omits to be present and answer to his action when
it is called. A nonsuit is compulsory when it is granted against

the wishes and consent of the plaintiff, and on motion of the

defendant. The subject of voluntary nonsuits has been already
sufficiently noticed ; and the following cases will relate to com-
pulsory nonsuits.

The motion must in all cases be made by the defendant, before

the cause is finally submitted to the justice or jury for a final

decision. After a cause has been actually submitted to a jury
for their decision, upon a question of fact, the justice has no right

to take the cause from them and nonsuit the plaintiff. Young v.

Hubbell, 3 Johns., 430. And since the jury are made judges of

questions of law, as well as of fact, there is no reason why the

same rule ought not to be applied when a question of law has
been finally submitted to the jury. After a cause has been com-
pletely tried, and submitted to a justice for his adjudication upon
the merits, it is too late to moye for a nonsuit. JElwell v. McQueen,
10 Wend., 519 ; Peters v. Diossy, 3 E. D. Smith, 115. A motion
for a nonsuit is usually decided at once on the trial. This, how-
ever, is not the invariable rule. If the cause is tried before a

justice, without a jury, and a motion for a nonsuit is made
before the final submission of the cause to the justice, and the

decision of the motion is reserved, he may subsequently render a

judgment of nonsuit, which will be as valid as though rendered

on the trial at the time of making such motion. Seaman v. Ward,
1 Hilt., 52. ,

When a motion is made for a nonsuit, the defendant should

state fully and distinctly the grounds of his motion. In one case

the grounds were stated thus, " that the plaintiff had shown no
right to recover;" and also, "that the evidence did not entitle

the plaintiff to recover under the complaint in this cause." The
motion was denied, and on an application for a new trial, the

court said: "The motion for a nonsuit was properly denied.

The first ground upon which the defendants relied was, that the

plaintiff had shown no right to recover. This was entirely too
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general and indefinite. The ground relied upon should have

been so specifically stated that the court and the opposite counsel

might understand' the real point which the party intended to

raise. This is due to the court, to enable it to determine the

question intelligently. It is also due to the opposite party, that

he may, if he can, obviate the objection by further evidence."

Trustees of 8t. Mary's Church v. Cagger, 6 Barb., 576, 581 ; Castle

v. Buryea, 32 Barb., 480 ; and see ZFnderhill v. Pomeroy, 2 Hill,

603 ; 7 Hill, 388.

This rule, however, applies to those cases only in which a de-

fendant wishes to raise a question as to some particular defect in

the proofs of the plaintiflf; which defect the plaintiff might per-

haps be able to supply if the precise objection or defect were
specified. But when the defendant relies upon the ground, that

the plaintiff cannot recover upon the whole case, because the

entire evidence and the law applicable thereto will not authorize

a recovery, no other objection than a general one need be taken.

In such a case the objection is specific, for it apprises the plain-

tiff that the defendant will insist that upon the whole merits of

the case there is no legal right of action. A defendant ought to

be careful to ascertain that a general objection is sufficient, before

he rests his cause upon it. And in every case in which he relies

upon the ground, that some particular fact or state of facts has

not been proved, which ought to be proved to make a case, the

particular defects ought to be specifically stated.

"A motion for a nonsuit is generally made at the close of the

plaintiff's evidence in chief, and after he has rested his cause.

This is the proper time to make the motion, when it is founded
upon defects in the proofs on the plaintiff's part. But, this is

not the only time when the motion can be properly made ; for a
nonsuit may be granted on the whole case after the entire evi-

dence is closed. Biidd v. Davis, 7 Hill, 529 ; S. C, 3 Hill, 287

;

Fort V. Collins, 21 Wend., 109 ; Jansen v. Aclcer, 23 Wend., 480.

It is very rarely the case, however, that a nonsuit can be granted
upon the whole evidence in the case. There will almost always
be some conflict in the evidence upon some question of fact, and,

in that case, the question must be submitted to the jury, if one
is impanneled to try the action. Justices are frequently in great

doubt whether a nonsuit ought to be granted ; and in some cases

the question is so nicely balanced, that none but a discriminat-

ing, accurate and experienced mind can promptly and correctly

dispose of the motion. In all cases of doubt, it is best to err on
the safe side by denying the motion. And whenever there is

any conflict in the evidence, upon a question of fact, the cause
must be submitted to the jury, if there is one impanneled, instead

of granting a nonsuit. Thompson v. .Dickerson, 12 Barb., 108

;

Ernst V. Hudson Biver E. B., 32 Barb., 159 ; McGrath v. Same, Id.,

144 ; Bussell v. Cronkhite, Id., 282 ; 8mith v. Tiffany, 36 Barb., 23.

If, however, there is a material defect in the proof on the part

;>f the plaintiff, so that he is not entitled to recover, or if, on the
(a) Note 657.
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whole evidence in the case the plaintiflF cannot recover, and there

is no conflict in the evidence, so that the question can be dis-

posed of upon undisputed facts, a nonsuit may properly be
granted. Carpenter v. Smith, 10 Barb., 663 ; Haring v. N. Y. &
Erie B. R., 13 Barb., 9 ; Fox v. Decker, 3 E. D. Smith, 150 ; Beirne
V. Dord, 4 Duer, 69 ; Morrison v. JSf. T. & N, R. B. B. Co., 32
Barb., 568 ; Sheldon v. Hudson Biver B. B., 29 Barb., 227 ; Stuart

V. Simpson, 1 Wend., 376 ; Bemyer v. Soiiser, 6 Wend., 436 ; Budd
v. Davis, 3 Hill, 287.

Whenever the case is such, that a court would set a verdict

aside, on the ground that it was unsupported by evidence, or was
contrary to it, a nonsuit may be granted. 11. And whenever a
nonsuit may be demanded, as a matter of right, it is error to

refuse it if a motion is properly made for that purpose. Lomer v.

Meeker, 11 E. P. Smith, 361. Where the uncontradicted evidence

in a case establishes the defense of usury, it will be error to

refuse a nonsuit if it is demanded. li. That the jury mighj;

choose to discredit unimpeached evidence, which is not incredible

on its face, is no reason for submitting it to their consideration.

16. But if a nonsuit is asked, at the close of the plaintiff's evi-

dence, on the ground of a defect in the proofs, the court ought
to permit tlie defect to be supplied, if the plaintiff offers to give

the necessary evidence. Lewis v. Byder, 13 Abb., 1. A refusal

to receive the evidence will be suflScient ground for reversing

the judgment. Ih. And where the evidence has been closed,

and the cause summed up on the part of the defendant, a new
trial has been granted because of a refusal to receive material

evidence at that stage of the cause. Mercer v. Sayre, 7 Johns., 306.

When a motion is made for a nonsuit at the close of the plain-

tiff's case, on account of a defect in his proofs, the defendant
must be careful that he does not subsequently supply the defect

;

for if he does, the error in refusing the nonsuit will be waived.

Colegrove v. Harlem & New Haven Bailroad, 6 Duer, 383 ; Mayor
ofNew York y. Mason, 1 Abb., 344 ; Hyland v. Sherman, 2 E. D.
Smith, 235 ; Schenectady & Saratoga Flank Boad Co. v. Thatcher,

1 Kern., 102.* If the defect in the proof is supplied by either

party during the trial, that will be sufficient. Ih. A nonsuit

may be granted as to some of the defendants, and refused as to

the others. The application is in the nature of a nonsuit,

although it is in form a motion by some of the defendants to be
discharged. In an action for a tort where there are several

defendants, if there are some of the defendants against whom
no evidence is given, they are entitled to be discharged at the

close of the plaintiff's case, and this is a matter of right, not a

mere discretionary power of the justice. McMartin v. Taylor, 2

Barb., 356; Dominick v. Backer, 3 Barb., 18. The same rule

applies when the action is joint and several, so that there may
be a recovery against some of the parties even if no cause of

actioD is proved against the others, as in the case of an action

against the makers and indorsers of a note, &c. But when the

(a) Ballard v. Lochwood, 1 Daly, 158.
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cause of action is joint, and not several, nor joint aud several,

the recovery must be sustained against all of the parties, or it

cannot be maintained against any. In the case of joint debtors

there is not usually much difldculty. See title Joint debtors. In

an action for a tort to personal property, the nonjoinder of a co-

plaintiff, who was a tenant in common with the plaintiff, may be

objected by way of nonsuit at the trial, when the objection

appears on the face of the complaint. Bice v. Hollenbeclc, 19 Barb.,

664. But see Tripp v. Biley, 15 Barb., 334, which holds that the

objection must be taken by way of answer in abatement. In the

last case, however, the tenants in common had divided the [iro-

perty, and the plaintiff was permitted to recover for the con-

version of his portion of the property. A misjoinder of plaintiffs

is a ground of nonsuit at the trial. Ackley v. Tarhox, 29 Barb.,

612 ; Spencer v. Wheelock, 11 Leg. Ob., 329." A nonsuit may be

granted in an action of replevin in the same manner as in other

actions. Woodburn v. Chamberlin, 17 Barb., 446 ; Gale v. Hoys-

i-adt, 7 Hill, 179. Where a plaintiff is nonsuited and he brings

an appeal, the defendant may rely upon any fact which appears

in the case, to show that the action was not maintainable. New-
cortib V. Glarii, 1 Denio, 226. If the decision is correct upon any

ground, it is of no consequence that the justice put the decision

upon untenable grounds. II).; Munro y. Potter, 34 Barb., 358;

and see Pepper v. Haight, 20 Barb., 429. A mere nonsuit is not

a bar to a new action. Coit v. Beard, 33 Barb., 357 ; Elwell v.

McQueen, 10 Wend., 519; Seaman y. Ward, 1 Hilt., 52.

In a court of record, a dismissal of the complaint, with a judg-
ment thereon, in an action between the same parties where the

merits were inquired into, will be a bar to a subsequent action

for the same cause, especially if the action is such a one as would
have been tried in a court of equity under the former practice.

Bostwick V. Abiott, 40 Barb., 331 ; aud see Vol. I, 954.

Where the action is founded upon a tort for the wrongful
taking and conversion of the plaintiff's property, and there is an

entire failure to prove that the taking was wrongful, or that

there was any fraudulent intent on the part of the defendant,

the plaintiff ought to be nonsuited if a proper motion is made
for that purpose. Ransom v. Wetmore, 39 Barb., 104. In such a

case, the plaintiff cannot at the close of the case, elect to waive
the tort and recover as upon a contract. Ih. The court will not

grant an amendment which will change the entire nature and
form of the action, as by changing the complaint from tort to

contract, when the motion is not made until after the entire case

is closed. li.

There are several matters relating to the discretion of the

justice which will be noticed elsewhere. The recalling of wit-

nesses, the adjournment of the cause, and numerous other similar

matters, are matters of common occurrence whether the trial is

with a jury or without one. If any matter of defense has arisen

since the last adjournment, the defendant may interpose it by
(a) Note 658.
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way of answer. And such answer may be put in at any time
before the verdict is rendered, or before the cause has been sub-
mitted finally to the justice. Broome v. Beardsley, 3 Oaines, 172.
This answer is as applicable to a justice's court as to a court of
record. Eessequie v. Brownson, 4 Barb., 541 ; West v. Stanley, 1
Hill, 69.

CHAPTER III.

TEIAL WITHOUT A JUET.

A trial is the judicial examination of the issues between the
parties, whether they be issues of law or of fact. Code, § 252,

Vol. I, 24.

After the service and return of process, an issue is usually
joined by the parties. And after both parties have appeared, an
issue must be joined before an adjournment can be had, unless

the defendant neglects or refuses to plead, by putting in a de-

murrer or an answer. Ante, 350. In case the defendant does not
appear and join issue, the plaiutiflf must still put in his complaint
in the action, the truth of which must be proved in the same
manner as though a denial had been interposed by an answer.
So, if the defendant does appear and join issue, and adjourn the

cause to a future day, at which time he does not appear, there

will be an issue to try. When no answer is put in by the defend-

ant, there is not, in strictness, any issue to try. But the law does

not recognize any defaults in actions in justices' courts. And,
when no answer is interposed, the plaintiff is required to sub-

stantiate his ease by competent evidence or he cannot recover a
validjudgment. Vol. I ; 10 ; Code, § 64, sub. 8; PerJcins v. Steilins,

29 Barb., 523.* The evidence must also be sufiicient to warrant

the judgment, and if there is a total want of evidence, or a
material defect in the proofs, the judgment will be reversed on
an appeal. Carter v. Dallimore, 2 Sandf., 222 ; Stvift v. Falconer, 2

Sandf., 640 ; Alburtis v. McCready, 2 E. D. Smith, 39 ; Howard v.

Brown, 2 E. D. Smith, 247 ; Jones v. Pridham, 3 E. D. Smith,

155; McOollum v. McClave,.! Hilt., 141; Perkins v. SteUins, 29

Barb., 523. But this rule does not extend further than to require

a plaintiff to prove his case, in the same manner as though a

general denial had been interposed. The plaintiff is not bound,

therefore, to negative any affirmative defense which a defendant

might have set up by answer ; and for that reason, no proof need

be given to avoid the statute of limitations, or to show that pay-

ment has not been made, or to establish any other fact which

would be sufficient to answer an affirmative defense had one

been interposed. Humphrey v. Persons, 23 Barb., 313.

The rule is the same when the defendant has appeared and

answered at the return of process, by putting in a general denial,

and also setting up an affirmative defense. If he does not appear

at the trial, and prove the truth of his affirmative defense, the
(a) Armstrong v. Smith, 44 Barb., 120.
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plaintiff will not be required to prove anything more than is put

in issue by the general denial. As to the aflfirmative defense,

the burden of proof is on the defendant, and until he gives some

evidence of its truth, the plaintiff is not required to negative

such defense by proofs. Hiimplirey v. Persons, 23 Barb., 314 ; Lef-

ferts V. HolUster, 10 How., 383. There are instances, however,

in which the defense may be established by the plaintiff's evi-

dence. For instance, an action is brought upon a promissory

note which is barred by the statute of limitations, and this

appears from the note itself. In such a case, if the defendant

appears and pleads the statute as a defense, as he is required to

do. Vol. 1, 13, Code, § 74, no proof of the truth of the defense

need be given. And although the defendant does not appear at

the trial, the defense must be allowed, unless some proof is given

by the plaintiff to show that the demand has been contiuued in

force, or that it ha-s been revived or renewed in some legal

manner. Penfield v. Jacobs, 21 Barb., 335 ; Walrod v. Bennett, 6

Barb., 144.

The rules in relation to the trial of issues of law, has been

noticed when treating of demurrers. Ante, 332 to 334. When no

defense is interposed by the defendant, or when a ^defense is

interposed, the action must be tried if the plaintiff" requires it.

When no issue is joined, the cause must be tried by the justice

without a jury. But if an issue has been joined, either party

may demand that the cause be tried by a jury. Vol. I, 51, §§ 81,

82, 83. If neither party requires a jury, the justice must try the

cause without one. lb. In such a case the justice performs

the functions of both court and jury. As a court he determines

the competency of witnesses, and of the evidence offered, and he

also determines all the other questions which arise in relation to

the conduct of the trial. And. all such matters are to be decided

in the same manner as though a jury had been impanneled.

Acting in the capacity of a juror, he is required to decide all

questions of fact which may arise upon the pleadings and the

evidence.

This mode of trial has some advantages over a trial by jury.

If the justice is careful to take full notes of the evidence, which,

as a matter of duty he ought to do, he will be able to know with

certainty what the evidence is which was given on the trial. He
also has an other important advantage in the discharge of his

duty ; he has four days for deliberation, during which time he

can carefully weigh and compare the entire evidence. And in

cases of doubt, he can advise with some able and impartial legal

adviser who can render valuable assistance. Under such circum-

stances, a justice ought to be able to discharge the duties of his

office, in such a manner as to comply with the requirements of

the statute, which declares that it shall be his duty " to hear the

proofs and allegations of the parties, and to determine the same
according to law and equity, as the very right of the case maj
appear." Vol. I, 51, '^ 81.
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There is one diflSculty, however, which besets a justice on
every trial, whether with or without a jury ; and that relates to
questions arising as to the admissibility of evidence. Causes are
frequently tried by the parties themselves, and sometimes with
the aid of an inexperienced lawyer, or by some person who is not
skilled in the law, and at other times by zealous and learned
counsel. When a cause is tried by the parties, or by inex-
perienced counsel, it is to be expected, as of course, that much
irrelevant, incompetent or illegal evidence will be offered, and a
most earnest effort will be made to secure its admission by the
justice. On the other hand, competent and legal evidence will

be objected to ; and between the two diflQculties, a justice will be
most fortunate indeed if he succeeds in rejecting the illegal,

while he admits the legal and competent evideuce. l^o general
rules can be given which will render a justice much service in

such a case. If he would hope to imderstand his duty fully, he
can learn it in no other way than by a careful study of the rules

of evidence. And to many persons who are called upon to dis-

charge the duties of a justice, such a study is impossible. An
intelligent justice may, however, be able to learn enough of the
general principles of evidence to enable him to decide most ques-
tions correctly. See Evideuce, ante, 361 to 545.

The first jjoint which a justice should clearly understand is,

that iu relation to the issues which he is called upon to try. An
examination of the pleadings will generally determine this ques-
tion. After ascertaining what issues are to be^tried, the evidence
ought to be confined to the ijroof or the disproof of those issues,

or of such new matter as answers or qualifies them. The plain-

tiff is entitled, on introducing his evidence in chief, to prove such
facts as establish the truth of the allegations in the complaint.
After he rests his cause, the defendant is entitled to prove such
matters as disprove the plaintiff's case: and also to prove
such other matters as legally tend to establish the defense set up
in the answer. After the defendant has rested his case, the

plaintiff is entitled to introduce evidence to disprove the defense,

or to explain and qualify it.

What facts and circumstances are relevant and competent
evidence frequently perplex the most skillful, and a justice must
exercise his best judgment upon such questions as arise for his

decision. When it is doubtful whether evidence is admissible, it

is the usual practice to receive it, if the party offering it insists

upon its reception. This, of course, is understood to apply to

those cases in which the justice has real and sincere doubts upon
the question. For, a justice is not by any means authorized to

admit evidence which he is satisfied is inadmissible, however
iQuch its reception may be urged by the party offering it. When
evidence is offered, and its admission is objected to, the justice

ought carefully and fully to write out in his minutes both the

offer and the objection. He will thus see clearly what is offered

and what is objected, and can then decide intelligently ; and if a

Wait 11—74
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return is required of liim, he can return truly and clearly the

offer and the objections, with his ruling thereon.

A justice cannot, like a juror, be challenged and set aside by a

defendant. And although a justice may be related to the plaiu-

tiflf, or may be interested in the result of the action, or may be

unduly partial to the plaintiff', he cannot be prevented from

trying the cause. But, the rights of a defendant are not lost or

jeoparded in consequence. An appeal from thejudgment rendered

will correct all such improprieties. And when the facts do not

appear in the return, the proof may be made upon affidavits, or

by oral evidence, when error in fact is assigned. When a justice

is disqualified from acting, see ante, 21 to 28. Any objection

which exists why the justice ought not to try the cause, should

be made before the trial is commenced, or before it is closed, if,

the party knows of the objection. So, when a defendant desires

to make an objection to a recovery, on the part of the plaintiff,

because of a defect in the proofs, or because of the illegality of

the evidence, the objection must be taken on the trial, if the

objecting party is present at the trial. Wesibrooli v. Douglass, 21

Barb., 602; Jencks v. Smith, 1 Oomst., 90, and cases cited; Austin

V. Burns, 16 Barb., 643. But, if the defendant does not appear

at the trial, he may urge objections to the legality of the evi-

dence, upon an appeal taken from the judgment. Northrup v,

Jackson, 13 Wend., 85 ; Squier v. Gould, 14 Wend., 159 ; Finch

V. McDowall, 7 Cow., 537 ; Clark v. Tan Yrancken, 20 Barb., 278;

Perkins v. StebMns, 29 Barb., 523 ; Davidson v. HutcMns, 1 Hilt.,

123." On the other hand, any objection to the competency of a

juror must be taken iu the court below, and a failure to appear

and take the objection will be a waiver of it. Clark v. Tan
Yrancken, 20 Barb., 278 ; and see Eggleston v. Smiley, 17 Johns.,

133. So objections to the form of pleadings will be waived by
non-appearance in the court below. Stafford v. Williams, 4

Denio, 182.

If a plaintiff" intends to submit to a voluntary nonsuit, it must
be dqne before the cause is finally submitted to the justice. If

it is not done before that time, and the cause is submitted to the

justice for his decision upon the merits, he is bound to render a

judgment upon the merits ; and he is not authorized to grant

a nonsuit at a subsequent time, on the ground of a defect in the

proofs. An intentional omission to render a judgment in such a

case, would be indictable as a misdemeanor, since a justice is

always indictable for an intentional omission of any of the duties

of his office. People v. Coon, 15 Wend., 277 ; People v. Brooks, 1

Denio, 457.

If a justice should render a judgment of nonsuit, instead of a

final judgment upon the merits, that would not change the legal

rights of the parties, because the law will construe the judgment
of nonsuit as a final judgment, and will bar any subsequent
action upon the original cause of action. JElwell v. McQueen, 10

Wend., 519; Hess v. Beekman, 11 Johns., 457. If the justice's

(a) Armstrong v. Smith, 44 Barb., 120.
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docket shows a judgment of nonsuit, it will be conclusive upon
that point, because parol evidence is not admissible to show that
the cause was submitted to him on the merits, and the judgment
would not be a bar to an other action. Brintnall v. Foster, 7
Wend., 103. So if a justice should omit to render any judgment
whatever, the mere submission of the cause to him would not
bar a subsequent action for the same cause. Young v. Rummell, 5
Hill, 60 ; 8. C, 7 Hill, 503. Where a nonsuit is granted upon a
given state of facts, and upon an appeal, the judgment of non-
suit is reversed and set aside, the decision establishes the right

of the plaintiff to recover upon proof of a similar state of facts

upon a subsequent trial. Buelly. Trustees of Lockport, 4 Seld., 55.

The credibility of witnesses must be decided as a question of
fact, and a nonsuit cannot be ordered on the ground that the
plaintiff's witnesses are not entitled to credit. Merritt v. Lyon, 3
Barb., 110.

The decision of a justice upon a question of fact, is treated in

the same manner as the verdict of a jury. Harpell v. Curtis, 1 E.
D. Smith, 78. In deciding a question of fact the justice should
always remember the rule which throws the burden of proof
upon the party who holds the aflQrmative of the issue in question.

When the complaint is met by a denial of all its allegations, the
burden of proof is on the plaintiff, and there ought to be a pre-

ponderance of evidence in his favor before he is entitled to

recover. A doubtful case, or a mere possibility from which it

may be conjectured that he has a cause of action, will not an-

swer. If there are doubts, the advantage which arises from
them goes for the benefit of the defendant. Ante, 545. If the

evidence is conflicting, it is for the justice to weigh the credit of

the witnesses, and all the circumstances of the case, before he
can decide where the balance of proof lies. See ante, 525 to 545.

So, when the complaint is admitted, either expressly, or by impli-

cation by not denying it, and the defendant relies upon an
affirmative defense, the burden of proof is then thrown upon
him, and before he can succeed in the action, he must establish

such defense as clearly as a plaintiff is required to do when a

denial is interposed to the complaint. The rules by which the

credit of witnesses is to be determined, will be found ante, 525

to 545.

The trial of a cause before a justice alone, is conducted sub-

stantially like a trial before a jury. And after the evidence is

closed, both parties have a right to be heard in relation to their

views of the evidence and the law of the case. This is a right

which cannot be denied to either party, and if it is, it will be

error! And if a justice enters up judgment while one of the

parties is summing up the cause, it is an error for which the

judgment will be reversed. Prentiss v. Sprague, 1 Hilt., 428.

There may be cases which seem to be so plain that argument will

not change the opinion of the justice, and yet he may entertain

a most erroneous impression of the case. And even jvhen the
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party arguing is entirely mistaken, he still has a right to be

heard, for no man is to be condemned criminally, nor affected

materially in his interests or rights by a court of law, without

first having an opportunity for a full and a fair hearing. " He
who decides a cause without hearing both parties, though his

decision may be just, is himself unjust." 4 Bla. Com., 283, note

5 ; Bagg's case, 11 Coke, 99, b. ; King v. GasUn, 8 Term, 209.

After hearing the evidence and the arguments which may be

made by the parties or their counsel, the justice must proceed to

decide the cause. For this purpose he has four days during

which he may deliberate. And when the parties expressly stipu-

late that the justice may take more than four days during which

to render judgment, the agreement is valid. Barnes v. Badger,

41 Barb., 98 ; and see Judgment. The first point to which he

should turn his attention is to ascertain and determine what facts

have been established on the trial. No question of law can arise

until the questions of fact are settled, for questions of law are

always founded upon facts conceded by the parties, or established

by a trial. The justice should first examine whether the plain-

tiff's allegations have been admitted, or established by the evi-

dence. If they have, then the legal questions relating to snch

facts may be decided. If such facts have not been conceded nor

proved, the plaintiff's case will generally fail for want of proof.

But even if a plaintiff has established all the allegations in his

complaint, it does not follow that he will, in all cases, be entitled

to a judgment in his favor. For it may happen that the defend-

ant has interposed a defense which concedes the truth of tli s

allegations in the complaint, but answers them by showing new
matter which constitutes a perfect defense. And, therefore,

when an afiirmative defense is set up, and the plaintitt''s case is

admitted or proved, it will then become necessary to examine the

evidence to see if the defense is proved. If it is then the legal

questions applicable to it will arise. But if such defense is not

proved or admitted, the defendant will fail for the same reason

that a plaintiff does not succeed when he does not prove his case.

A plaintiff may have a complete reply to the defense interposed,

either by way of denial or by new matter ; and if it consists of

new matter, he must prove it aflSrmatively, as in \he case of any

other affirmative matter. After thus examining the whole issues

and the evidence bearing upon them, the justice will decide the

questions of fact. And next he will turn his attention to the

rules of law which are applicable to the facts so found ; and when
he has examined the whole matter as to the evidence and the law,

he will render such judgment as his judgment and conscience

declare is consonant to justice and law.
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CHAPTER IV.

TRIAL BY JtTEY.

SECTION I.

GENERAL PKINOIPLES.

Either party may demand a trial of the action by jury, if such
demand is made in proper time and manner. It is too late to call

for a venire if the trial of the cause has already been commenced
before the justice alone. Vol. I, 51, <5, 83. But it is only questions
of fact that can be tried by a jury. An issue of law arising upon
a demurrer to a pleading, must be determined by the justice.

Ante, 330. There must be an issue of fact joined, before a jury
can be called or impanneled. For, though it is not indispensable
that an issue should be joined to authorize a justice to proceed
and take the evidence on the part of the plaintiff, and render a
judgment, ante, 584, yet an issue of fact is indispensable to a
jury trial. Vol. I, 51, § 83. Manny v. DoMs, 3 Oaines, 219; Mead
V. Darragh, 1 Hilt., 395. In one case a return on an appeal
showed that the defendant did not appear on the return of the
summons; that no pleadings were put in; that the justice

received a statement of facts by a person who claimed to be an
attorney of the defendant ; that no witnesses were examined

;

aud that on these facts a judgment was rendered in favor of the
plaintiff, and it was held that the judgment was erroneous. Heid-
enheimer v Lyon, 3 E. D. Smith, 54. When an issue of fact has
been joined, a trial by jury is a matter of right, if properly
demanded. Meech v. Brown, 1 Hilt., 257 : S. C, 4 Abb., 19. And
it is not necessary to take any exception to the decision of the
justice if he refuses to issue a venire. Ih. The provisions of the
statute as to trials hj jury have been given in full. Vol. I, 51-
54 ; §§ 81 to 103 inclusive, and they will not be repeated here.

A venire may be demanded at any time after issue joined, and
before the trial has actually commenced before the justice. It

may be demanded by either party, and it will be deemed the pro-

cess of the party who first demanded it, notwithstanding both
parties should demand that a venire should be issued. The stat-

ute requires a venire to command the constable to summon twelve
good and lawful men, in the town where such justice resides,

qualified to serve as jurors and not exempt from serving on juries

in courts of record, who shall be in no wise of kin to the plaintiff"

or defendant, nor interested in the suit. Vol. I, 51, <§ 84. The
statute relating to the qualifications of jurors in courts of record

are as follows. They must be

:

" 1. Male inhabitants of the town, not exempt from serving

on juries.
" 2. Of the age of twenty-one years and upwards, and undei

sixty years old.
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" 3. Who are at the time assessed for personal property belong-

ing to them in their own right, to the amount of two hundred

and fifty dollars ; or who shall have a freehold estate in real prop-

erty in the county, belonging to them in their own right or in

the right of their wives, to the value of one hundred and fifty

dollars.
" 4. In the possession of their natural faculties, and not infirm

or decrepit.
" 5. Free from all legal exceptions, of fair character, of ap-

proved integrity, of sound judgment and well informed." 3 E.

S., 695 ; § 5, 5th ed.
" Every person residing in either of the counties of Niagara,

Erie, Chautauqua, Cattaraugus, Allegany, Genesee, Orleans, Mon-
roe, Livingston, Jefferson, Lewis, St. Lawrence, Steuben and

Eranklin, who does not possess either of the qualifications speci-

fied in the third subdivision of the last section, but is quahfled

in all other respects, and who shall have been assessed on the

last assessment roll of the town for land in his possession which

he holds under contract for the purchase thereof, upon which

improvements shall have been made to the value of one hundred

and fifty dollars, and who shall own such improvements, shall be

deemed qualified to serve as a juror ; and the town oflBcers author-

ized to select and return jurors, may take the names of such

jurors."
" Every person residing on the l^ew Stockbridge tract, in the

towns of Vernon and Augusta in the county of Oneida, and

Lenox and Smithfield in the county of Madison, who shall be in

possession of lands under a contract for the purchase thereof,

and shall be worth one hundred and fifty dollars in personal prop-

erty, or shall have made improvements on such lands to that

amount, shall, if otherwise qualified according to law, be quali-

fied to serve as a juror in any court holden before any justice of

the peace within the town." 3 E.. S., 696, § 6, 5th ed.

It will be seen that the statute requires that a person shall be

assessed for the requisite amount of property before he is a com-
petent juror. Above, § 5, sub. 3. But in the city of New York
such assessment is not necessary, if the party possesses the other

qualifications of a juror. 3 R. S., 697, § 14, 5th ed. Jurors must
be residents of the town in which the justice resides, unless the

action is between two towns, in which case the jurors must be

summoned from other towns in the same county. Vol. I, 51, 52,

§§ 84, 87. There are numerous classes of persons who are exempt
from serving on juries, and the statute has provided general rules,

as follows

:

" The court shall discharge any person from serving on a jury,

in the following cases

:

" When it shall satisfactorily appear that such person is not, at

the time, the owner, in his own right or in the right of his wife,

of a freehold estate in real property, situated within the county,

of the value of one hundred and fifty dollars, and is not the
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owner of personal property to the value of two hundred and fifty

dollars, and in the counties in the preceding fourteenth section,

that such person is not possessed of the property qualification

required

;

" 2. When it shall appear that such person is under twenty-one
years of age, or over sixty years of age ; or that he is not in the
possession of any of his rational faculties

;

" 3. When there is any legal exception against such person
;

"4. When such person is anon-commissioned oflQcer, musician
or private of any uniform company or troop, and is duly equipped
and uniformed, according to law, and shall claim such exemption.

" The evidence of such exemption shall be the certificate of the
commanding officer of the company or troop, that the person
claiming the same is a member of such company, and is duly
equipped and uniformed according to law. Such certificate must
be dated within three months of the time of presenting the same,
and the signature must be verified by oath. Every such certifi-

cate shall be filed with the clerk of the court to which it shall be
offered

;

" 5. When such person is a member of any company of firemen,

duly organized according to law

;

" 6. When such person is in the actual employment of any
glass, cotton, linen, woolen or iron manufacturing company, by
the year, month or season

;

" 7. When such person is a superintendent, engineer or col-

lector of any canal authorized by the laws of this state, any por-

tion of which shall be actually constructed and navigated

;

" 8. When such person is a minister of the gospel, or teacher in

any college or academy, or when such person is or shall be spe-

cially exempted by law from serving on juries." 3 E. S., 713,

^ 99, 5th ed.

Among the persons who are thus specially exempted by law
are the following

:

"Every collector of tolls, the clerks of each collector, not

exceeding two, having the collector's certificate that they are

actually employed by him, and all superintendents of repairs,

lock-tenders, inspectors of boats and weigh-masters, shall be

exempted from the performance of military duty and jury service,

while actually engaged in their respective employments on the

canals, while the same are navigable." 1 E. S., 639, § 348, 5th ed.

" The superintendent and each of his deputies, and all persons

employed in attendance upon any works for the manufacturing of

coarse salt, shall be exempt from serving on juries, and from all

military service, except in case of actual invasion or insurrection

;

and the commission or appointment in writing of any such

officer or deputy, and the certificate of any owner or agent of

any coarse salt manufactory, that any person is so employed or

engaged in attending upon such manufactory, shall be evidence

of the facts stated therein." 1 E. S., 680, -^ 236, 5th ed.

"The resident officers of the state lunatic asylum, and all
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attendants and assistants actually employed therein during the

time of such employment, shall be exempt from serving on juries

from all assessments for labor on the highways, and, in time of

peace, from all service in the militia ; and the certificate of the

superintendent shall be evidence of the fact of such employ-

ment." 2 E. S., 887, § 26, 5th ed.
*' All general and staff officers, all field officers, and all com

missioned and nou-commissioned oflBcers, musicians and privates

of the military forces of this state, shall be exempt from jury

duty daring the time they shall perform military duty." 1 E. S.,

739, part of § 15, 5th ed.

The officers and men organized as guards of the Auburn or

Sing Sing state prisons are exempt from jury duty so long as

they continue to be members of such companies. 3 E. S, 1^95,

§ 139, 5th ed. So of the firemen belonging to the fire company
organized in the vicinity of Auburn. 3 E. 8., 1097, § 153, 5th ed.

The keeper of every county or state prison, and all persons

employed in any such prison, shall be exempted, during their

continuance in office, from serving on juries and from military

duty. 3 E. S., 1100, § 171, 5th ed.

Seventh day Baptists, and others who keep Saturday as the

Sabbath, are exempt from serving on juries on Saturday. Laws
1847, ch. 349, <^ 1. So the keeper of every poor house or alms

house, or other place provided by any city, town or county for

the reception and support of the poor, are exempt from jury duty.

2 E. S., 855, § 95, 5th ed. An alien is not a competent juror. 3

E. S., 8, <§ 42, 5th ed.

Firemen who have served as such for five years in any city or

village of this state are exempt from any jurv duty thereafter.

Laws 1848, ch. 188, § 1.

In IsTew York city no fireman is exempt from serving on a jury

unless he actually performs all the duties of a fireman, and pro-

duces a certificate from the foreman or other chief officer of his

company, showing that he is a faithful and acting member. 3 E.

S., 700, § 30, 5th ed.

Idiots, insane persons, and all others who are not in the pos-

session of their natural faculties, and all persons convicted of an

infamous crime, are incompetent jurors.

Courts, also, have power, in certain cases, to excuse some indi-

viduals from serving on a jury, although they may not have a

right to be exempted absolutely by law. The statute provides

:

" The court to which any person shall be returned as a juror

shall excuse such juror from serving at such court, whenever it

shall appear

:

" 1. That he is a practicing physician, and has patients requir-

ing his attention ; or,
'' 2. That he is a surrogate, or justice of the peace, or executes

any other civil office, the duties of which are, at the time, incon-

sistent with his attendance as a juror

;
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" 3. That he is a teacher in any school, actually employed and
serving as such

;

"4. When, for any other reason, the interests of the public, or
of the individual juror, will be materially injured by such attend-
ance, or his own health, or that of any member of his family,
requires his absence from such court." 3 E. S., 714, § 101, 5 th ed.

No constable ought to summon any person as a juror whom
lie knows to be exempt, or to be incompetent to serve on a jury.

He is bound by his oath to discharge this duty, like all others,

according to the best of his ability. And his process commands
him to summon good and lawful men, who are not interested or

related to either party.

Form of a venire.

COLUMBIA COUNTY, ) ,

Town of Kindbehook, j

**

'

The People of the State of New York, to any constable of said county
Greeting : You are hereby commanded to summon twelve good and law-

ful men of the said town, qualified to serve as jurors, and not exempt from
serving on juries in courts of record, who shall be in no wise of kin to John
Doe, plaintiff, or Richard Roe, defendant, nor interested in the suit, to

appear before me, the undersigned, a justice of the peace in the said town
and county, at my office in said town, on the 26th day of June, 1865, at

one o'clock in the afternoon, to make a juiy for the trial of a civil action

now depending between the said parties before me, and then and there to

be tried. And have you then and there the names of the jurors you shall

summon, together with this precept. Given under my hand at Kinder-
book, this 24th day of June, 1865.

JAMES MILLER, Justice.

Return to a venire.

By virtue of the within venire, I have personally summoned as jurors

the several persons in the annexed list. Dated June 26th, 1865.

A. B., Constable.

Six jurors is the number which the law intends as a full jury

for the trial of an action in a justice's court. The statute pro-

vides that the parties may agree upon a less number of jurors;

and it implies that such agreement is to be- made before the

venire is issued, since it declares that the venire need not require

any greater number of jurors to be summoned than double the

number agreed upon to try the cause. Vol. I, 52, § 86. But
such an agreement will be equally valid, although not made
until the time of impanneling the jury. Carman v. Newell, 1

Denio, 25 ; Keeler v. Delavan, 4 Barb., 317.

Any irregularity in the impanneling of a jury may be waived

by the parties. And, where a cause was tried before issue was

joined, for want of an answer, but the defendant litigated the

cause, and introduced evidence on the trial, this was held to be a

waiver of the irregularity. Keeler v. Delavan, 4 Barb., 317 ; Day-

bursh V. Enos, 1 Seld., 531.

Wait 11—75
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So the parties may waiye any irregularity in the manner of

summoning the jurors, or any question as to the competency

of the individual jurors. Tallman v. Woodworth, 2 Johns., 385

;

Kittle V. Balcer, 9 Johns., 354 ; PMnney v. ^arle, 9 Johns., 352.

This waiver may be in express terms, or it may be implied from

the act of going on with the trial without making any objection.

WatUns V. Weaver, 10 Johns., 107. And every objection to the

competency of a juror will be waived by neglecting to appear at

the trial and taking the objection there, since the objection can-

not be made for the first time on an appeal from the judgment.

Olarh v. Van Yrancken, 20 Barb., 278; and see EggUston v.

Smiley, 17 Johns., 133.

The justice is required to deliver the venire, or to cause a

delivery of it to be made, to some constable of the county, who is

disinterested between the parties, and against whom no reasonable

objection shall have been made by either party. Vol. I. 52, % 88.

If a constable has been employed to act, or has acted, as an

agent or attorney in respect to the claim or matter in controversy,

he cannot be employed to summon a jury to try such claim. Vol.

I, 52, g 85. The language of the statute is broad, and it is also

imperative that such a constable shall not be employed to sum-

mon the jury. Any constable may properly act as an agent or as

an attorney for a plaintiff in his attempt to obtain what he

believes to be his just due. But a constable who has been so

employed would be apt to have quite too much feeling and inter-

est in the matter to summon a jury with entire impartiality. If

a constable appears and acts as advocate for either party at the

trial, he cannot serve the venire. Vol. I, 44, § 42, and ante, 224,

Appearance.
A justice ought not to deliver a ventre to a constable for service

until the parties have had a proper opportunity to make all

reasonable objections to such officer. Rice v. Buclianan, 41 Barb.,

147. And where a venire was issued by a justice, on the demand
of the defendant, out of court, and in the absence of the plaintiff,

and was delivered to a constable without the knowledge of the

plaintiff, or any notice to him of the application therefor, it was

held that the justice did right to set aside the venire and the

panel of jurors returned by the constable, on a motion made by

the plaintiff for that purpose ; and that he was authorized to

issue a new venire in the place of the one thus set aside. lb., and

see Mead v. Darragh, 1 Hilt., 395. If either party desires to take

out a venire between the time of the joining of issue, or of

adjournment, and the time of trial, he ought to fee required to

give the opposite party a reasonable notice of the time and place

of making such application to the justice. lb. The case ot Eice

v. Buchanan, already cited, will well repay a careful perusal by

those interested in the question.

As to what is a reasonable objection to a constable within the

meaning of the statute, no precise rule can be laid down. But,

if either party can show, or if it is evident to the justice, in any
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manner, that any particular constable has a feeling of enmity or
unfriendliness towards one of the parties, or a feeling of friendli-

ness and interest in favor of the other, then such constable ought
not to serve the venire.

There is now, and there always has been too much indifference

on the part of justices as to the manner in which this dut^ is dis-

charged by constables. ISTothiug is more conducive to justice and
to a fair and impartial administration of the law, than to see that
all the proceedings are conducted by honest and impartial officers.

No person of any experience as an attorney or counselor has
failed to see, and to feel, at times, that partiality and partisan-
ship had its influence in selecting the jury. And the only safe

and reliable remedy for such evils must be found in an intelli-

gent and an upright magistracy.
The statute imperatively commands the constable to execute a

venire fairly and impartially ; and, not only that, he is forbidden
to summon any person whom he has reason to believe biased or
prejudiced for or against either of the parties. Vol. I, 52, § 89.

It is a part of the justice's duty to select a constable who will

strictly comply with the commands of the statute.

When either of the parties can state any reasonable ground of
objection against a particular constable, the venire ought not to

be given to him, but to some other officer against whom neither

party can have any just grounds of objection. The statute does
not require that either party should state his objections under
oath. But every person who makes an objection in good faith

will be entirely willing to swear to the truth of his statements.

A refusal to state the objection on oath, would naturally excite
,

the suspicions of a justice, while a full and fair statement of the'

facts and reasons might carry conviction that the objection was
a valid one.

Form of Oath.

Yoa do swear that you will answer truly all such questions as shall be

put to you, in relation to the reasons why A. B. should not execute the

venire in this cause.

After hearing a full statement of these reasons, the justice

must depide whether the venire shall be delivered to the officer

objected to. And he ought to remember that the very fact of

objecting to a constable may have a tendency to create a preju-

dice in the mind of the officer against the objecting party. And,
in these cases, if the justice doubts the impartiality of the con-

stable, the better way will be to give the process to some other

officer. More has been said upon this subject than might seem

necessary. But the experienced members of the legal profession

and the judges who have frequently been called upon to review

the judgments rendered in justices' Courts, will not complain that

too much has been said, especially if some of the evils may be

remedied as a consequence of the suggestions here made.

If a constable willfully and corruptly summons a packed 01
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partial jury, in violation of his duty as an officer and in violation

of the statute, and of the rights of the injured party, he is indict-

able for the misdemeanor.
The several jurors must be summoned personally, and the con-

stable must make a list of the persons summoned, which he must
certify acid annex to the venire, and return to the justice with the

venire and his return thereon. Vol. I, 52, § 89. This list of

jurors may be written on the back of the venire, if there is suf-

ficient room for that purpose ; or it may be written upon a sepa-

rate piece of paper, and then attached to the venire. The service

of the venire may be made either by reading or by stating its

contents to each of the persons summoned as a juror.

The jurors should be summoned at such a time as to give them
a reasonable opportunity for attending ; and care should be taken

to state distinctly the name of the justice who issued the venire,

as well as the time and place of trial.

If a trial by jury is demanded by either party, and a venire is

issued, the cause must then be tried by a jury, unless it is waived
by the party who made such demand, with the consent of the

other party. For, after a jury has been called for and summoned,
either party may insist that the trial shall be by jury. This is

evident from the fact that either party may demand a jury at any
time before the trial has actually commenced. Vol. I, 51, § 83.

And to insist upon a trial by the jury summoned at the request

of the opposite party, would be a valid demand of a jury trial.

A jury trial may be waived by consent even after a jury is

summoned.
A party who calls for a jury may waive or forfeit his right to

it by his own conduct. If the venire is delivered to a defendant
instead of a constable, and the party suppresses the venire, and
he does not appear at the trial, nor does any jury appear, this

conduct is equivalent to a waiver of a jury trial, and the justice

may proceed, and try the cause without any jury. Coon v. Sny-
der, 19 Johns., 384. In such a case, however, the justice may
issue a second venire, if the first one is mislaid, kept, or withiield

by the party who called for it, and to whom it was delivered.

Dmj V. Wilier, 2 Oaiues, 134, 137. And when it does not appear
that the party has improperly suppressed the venire in such a case,

the justice is bound to issue a new venire, if the defendant
demands it, and to try the cause without a jury, under objection

to that course, would be error. Sebringv. Wheedon, 8 Johns., 460.

But where a defendant demanded a venire, which was issued, but
the jury did not appear at the proper time, nor was the venire
returned, and the defendant demanded a nonsuit for that reason,
but he did not demand a new venire, and the justice proceeded
to the trial of the cause without a jury, this was held to be
proper. Blanchard v. BicJily, J Johns., 198.

In an other case the defendant demanded a jury, and a venire
was issued. At the trial but five jurors answered, the sixth one
being unable to attend on account of his sickness. The defend
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ant refused to try the cause with five jurors, and objected to a
new venire, and he also refused to have a talesman called.

And at his request the five jurors were dismissed by the justice.

The plaintiff" insisted upon an immediate trial, but the defendant
objected to that, and asked an adjournment. The justice offered

to grant the adjournment upon terms which the defendant
rejected. The defendant insisted upon a jury trial, but only on
an adjourned day. The justice offered the defendant a new
venire returnable forthwith, which was refused. The justice then
proceeded to the trial without a jury, and this was held to be
proper, and that the conduct of the defendant amounted to a
waiver of a jury. Babcock v. Hill, 35 Barb., 52.

The parties may, by consent, dispense with a jury at any time
before a verdict is rendered. And where a jury cannot agree
upon a verdict, the parties m^ submit the cause to the justice,

who may render judgment upon the evidence given before him
on such jury trial. Vol. I, 54, § 102.

• A justice cannot, in any case, require that a cause shall be tried

by a jury. That is a right which the statute confers upon either

of the parties, but not upon a justice. And even when a jury
has been demanded and summoned, and the jurors have appeared,
the parties may consent to waive a jury, because they may waive
any benefit which the statute has given to them, if they so elect.

In such a case the justice must dismiss the jury, and try the

cause himself, for he has no more power to insist upon retaining

a jury against the consent of the parties, than he had to order a
jury without their request.

After the return of the venire with a list of jurors summoned,
the first duty of the justice is to call over the list of jurors, and to

write down the names of such as appear, and to note the names
of those who do not appear. The names of the jurors who
appear are to be written on several and distinct pieces of paper,

as nearly of one size as may be, and the constable, in the presence

of the justice, shall roll up or fold such pieces of paper as nearly

as may be in the same manner, and put them together in a box,

or some convenient thing. Vol. I, 52, § 90. In ordinary cases

the justice then draws out the names of six of the persons so

summoned- as jurors, whose names have been so put in the box,

or other thing. Vol I, 51, § 91. If any of the persons so drawn
are challenged, and set aside, on motion of either party, the justice

must continue drawing until a sufficient number is obtained

against whom no objection is made. If the parties have agreed

to try the cause with less than six jurors, the justice will diavv

until the agreed number is obtained. The persons so drawn, in

either case, will be the jury for the trial of the cause. If a suffi-

cient number of jurors cannot be drawn from the written

number, on account of the incompetency of the persons drawn,

or on account of challenges made by either or both of the parties,

the justice may supply the deficiency by directing the constable

to summon any of the bystanders or others, who are competent
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to serve as jurors, and against whom no cause of challenge may
appear. A tales is a supply of such men as are necessary to

make up a deficiency of jurors. Such supplementary men are

called talesmen, and are commonly taken from the bystanders or

persons in court. A tales may be awarded if one only of the

regular jurors appears ; and it is said that at comnjon law a jury

might be composed entirely of talesmen. Denbawd v. Woodley, 10

Ooke, 102. Either party has a right of challenge against any
person who may be drawn in either mode, if the cause of chal-

lenge is a legal one. And he may use his peremptory challenges

without any cause if he is so inclined. When the venire is not

returned by the constable to whom it was delivered, or when a

full jury has not been obtained from the panel returned, together

with the talesmen summoned from the bystanders, the justice

must issue a new venire. Vol. I, 53, § 93. The jurors who have

been selected will be retained, and the justice must hold open the

court while the new venire is being served, and until the return

of the jurors so summoned. The qualifications of the jurors must,

be the same as those summoned upon the original venire. The
venire, however, will differ somewhat in its form from the ordinary

venire. For, instead of commanding the constable to summon
twelve jurors, it will direct him to summon " two good and lawful

men," &c. (or such other number as is needed), " to make so many
ofa jury," &c. A new venire may be issued from time to time, as

frequently as may be necessary, in order to procure a full jury of

competent persons. If a venire is not returned, or if it is quashed
on account of partiality in the constable, or if there are no persons

who appear, or if so many are challenged and set aside as to

prevent the drawing of a full jury, and sufficient talesmen are not

present, the justice must issue a new venire. Such second venire

will be deemed the process of the party who demanded the first

one. Day v. Wilier, 2 Oaines, 134, 137. The jurors who appear

upon a second or subsequent venire are not balloted for as is done
upon the first venire. As their names are called either party

may challenge them according to law, and if no challenge is

interposed the juror will take his place as a juror.

Of challenges.'] The law furnishes every facility for securing an

impartial trial by jury. And if a jury has been improperly and
unfairly selected, the entire panel may be set aside. So, if either

of the jurors is incompetent,' or if there is legal cause why he

should not sit as a juror, he may be rejected. Such objections

ought, however, to be taken at the earliest opportunity. And a

challenge to the array, or to individual jurors, must be taken
before the jury is sworn.
The manner of making a challenge is to state, orally, to the jus-

tice the precise grounds of objection, whether made to the array

or to an individual juror. It will be convenient, as well as proper,

for the justice to take down the objection in his minutes. This

question is to be immediately tried.

A challenge to the array is an exception to the whole panel of
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jurors, oa account of partiality or corruption in the constable
who summoned the jury.

A challenge to the polls is an exception to any one or more of
the individuals returned as jurors on the ground that they are

not competent jurors, or that they are not indifferent between
the parties.

A peremptory challenge is the right which the law gives for set-

ting aside a person without giving any reason whatever, except
the will of the challenging party.

A challenge /or cause is one in which the party shows the cause
or reason why a panel ought to be quashed or a juror ought not
to sit.

A principal challenge is one in which, if the facts alleged are

true, it is sufficient in law of itself, without leaving anything to

the conscience or discretion of the triers.

A challenge to the favor is where no principal challenge can be
made, but an objection is raised that the juror is not indifferent,

or that the officer who summoned the jury is not impartial, which
questions are to be left to the decision of the triers.

Challenge to the array.'\ A challenge to the array may be either

a principal challenge or a challenge to the favor. The grounds
of challenge are very numerous. Though the more common
grounds of principal challenge to the array are the following: It

is a ground of principal challenge to the array that the oi)posite

'party nominated any of the jurors summoned; that the constable

is the servant, counselor or attorney, or acts as advocate of the

opposite party, Vol. I, 52, § 85 ; Id., 44, '^ 42; that the constable

is interested in the result of the cause, when that interest is

adverse to the challenging party; that an action is pending
between the constable and the party challenging, if the action

implies malice, such as assault and battery, slander, intentional

trespass, or injury to real or personal property, and the like cases;

that there is a relationship by consanguinity between the con-

stable and the opposite party within the ninth degree, or even
however remote the relationship may be. So, relationship by
aflSnity is a principal ground of challenge. So, it is a principal

cause of challenge that the constable permitted any person to

make the panel, for it is the duty of the officer to do this without

any interference on the part of any person whatever. A princi-

pal challenge will be sustained whenever the facts show clearly

that there is such a partiality as is inconsistent with a fair trial,

by reason of a partial or improper selection of jurors. A chal-

lenge to the ^rray for favor is founded upon the same principle

that a challenge to the favor is sustained when made as to an

individual juror. If the constable is biased or partial to one

party, or is unfriendly, or in litigation with the other, or if there

are any reasons why he is not indifferent between the parties, the

challenge ought to "be sustained, and the array quashed, so that

a new jury may be summoned by one whose impartiality is

unquestioned.
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A challenge to the polls is an exception to the jurors individii

ally, whether they were summoned upon the original venire, or

as talesmen, or upon a new venire. The same causes which are

good ground of principal challenge to the array are equally valid

as against any individual juror. The statute has provided as to

the competency of jurors in certain cases: "No inhabitant of any

town, city or county shall be disqualified as a juror or witness in

any cause brought to recover any penalty or forfeiture, on the

gound that such penalty or forfeiture is to be applied for the

benefiC of such town, city or county, or for the benefit of the poor

thereof; nor shall any officer, on such ground, be disqualified from
serving any process for the summoning of a jury in such cause."

3 E. S., 865, § 2, 5th ed.

"In penal actions for the recovery of any sum it shall not be a

good cause of challenge to the jurors summoned, or to any officer

summoning them, that such juror or officer is liable to pay taxes

in any town or county which may be benefited by such a recov-

ery." 3 E. S., 718,, § 124, 5th ed.
" On the trial of every action in which a town shall be a party,

or be interested, the electors and inhabitants of such town shall

be competent witnesses and jurors, except that in suits and pro-

ceedings by and against towns no inhabitant of either town shall

be a juror." 1 E. S., 837, § 4, 5th ed.

The causes of principal challenges to the polls are numerous.^
And, first, it is always a principal challenge to the polls that

the juror is not competent because he is not such a jaror as the

statute requires. The statutory qualifications will be found iu the

statute. Ante, 689, 590, §§ 5 and 6. It is a principal cause of

challenge that a juror does not possess the property qualification

required by the statute,* or that he is an alien, ante, 590, 592; that

he is under the age of twenty-one, or over the age of sixty years;

that he is an idiot or a lunatic. A person in a state of intoxi-

cation is unfit to discharge the duties of a juror, and the justice

may, on his,own motion, set aside such a juror and refuse to

swear him. Bullard v. Spoor, 2 Oow., 430. But a matter which
merely exempts a person from serving on a jury, for some reason

personal to the juror himself, is not a cause of challenge by the

parties, if he is otherwise legally qualified. And it is sometimes
said that a person who is thus exempt cannot refuse to sit if

there are not jurors enough without him, provided he has been
summoned and appeared. This is quite strange, if true. A
party who is legally exempt from jury duty cannot claim his

exemption if he appears in court! It may be that he has
appeared there for the express purpose of claiming his exemp-
tion, and for showing that he has good grounds therefor. If the

statute clearly and explicitly exempts him from serving on a jury,

no court has a right to compel him to perform jury duty. See ante

590, 591, § 99. There may be cases in which a justice has a dis-

cretionary power to excuse a person from serving as a juror, and
in which, if he refuses to discharge such juror or exempt him,

(a) Note 659.
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he may be required to serve on a jury. Ante, 592, 593, § IQl

.

But even in such cases, the statute declares that the court shall

excuse such juror when the facts are shown which excuse him.
It is a good ground of principal challenge to a juror, that he

is a tenant of the opposite party. Hathaway v. Helmer, 25 Barb.,

29. ISo, it is a good ground of principal challenge that the juror
has expressed an opinion upon the question in controversy. Blake
V. Millspaugh, 1 Johns., 316 ; Lord v. Brown, 5 Denio, 345. A
juror who has formed an opinion upon a statement of facts made
to him by one of the parties, is not competent. Rogers v. Rogers,
14 Wend., 131. But a mere hypothetical expression of an opinion,

which is founded upon mere rumor, stands upon different grounds.
And where a juror had expressed an opinion that one of the par-

ties was in the wrong, but he stated, at the same time, that he had
no personal knowledge of the matter, and that if the reports of the
neighbors were correct the defendant was wrong, and the plaintiff

right, this was held not to be a ground of principal challenge. Diir-

rellY. MosJier, 8 Johns., 445. But when a juror has formed a de-

cided opinion upon the questions in the case, he is not an irapartiiil

and competent j uror. A juror was called and was challenged tor

principal cause. He was sworn as a witnesss, and testified, on
his direct examination, that he had formed an opinion and ex-
pressed it ; but, on his cross-examination, he said that he had no
fixed opinion, none which could not be removed by evidence.

He was held incompetent, and the court said :
" His mind was

preoccupied with an opinion upon the issues to be tried, which it

would require evidence to remove ; and that, upon principle and
by all the cases, incapacitated him for a juror." Gamcemi v. People,

2 E. P. Smith, 501, 505. Eelationship, either by consanguinity
or by aflBnity, is a cause of principal challenge. Ante, 24. And
whenever it is evident, from the facts admitted or proved, that

the juror is interested in the result of the action, or that there is

a clear and certain bias in his mind in favor of one of the parties,

from whatever cause, that is sufficient to disqualify him from
serving as a juror.

Challenges to the polls for favor may arise from so many
causes that it is not possible to enumerate them. A juror ought
to be above all exception as to his impartiality. The law does

not intend that a cause shall be tried by any juror who is not

entirely indifferent between the parties. His fairness and impar-

tiality, ought to be above all suspicion. There is no general rule

which declares what particular acts or things are such evidence

of favor or partiality as to disqualify a juror. The feelings, the

affections and the prejudices of men are so various, and so easily

influenced by circumstances, that it is peculiarly a question for

the triers, on all the evidence, whether the juror stands indifferent

between the parties. Where a juror is an intimate friend of one of

tlie parties, and a stranger or an enemy to the other, he would
scarcely be called entirely indifferent. So, if one of the parties

nail the juror are interested in the result of pecuniary affairs

Wait 11—76
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between them, as where the juror is indebted to the party, or the

party to the juror. Or, if there is an intimate family relation

existing between the party and the juror; or, if there is a per-

sonal enmity or a family dispute, in all such cases it is a ques-

tion for the triers to determine whether such facts do not furnish

evidence of the impropriety of permitting such a person to

occupy a seat as a juror. It is not necessary to show clearly that

a juror is partial, interested, or that he has a feeling in favor of

the success of one of the parties in order to set him aside. If the

evidence is such that it raises a fair and reasonable doubt in the

minds of the triers whether the juror is indifferent, he ought to

be set aside. Smith v. Floyd, 18 Barb., 522 ; Freeman v. People, 4

Denio, 35, 9. A hypothetical opinion is not a ground of princi-

pal challenge, but on a challenge to the favor, the triers may find

that such a juror is not indifferent. lb. And if the justice

should instruct the triers, as a matter of law, that a hypothetical

opinion does not disqualify a juror, it will be error. lb. The
question, in such a case, is one for the triers, on all the evidence

given to them. It is for the justice to decide what evidence shall

be given, but it is for the triers to determine the question whether

the juror shall try the cause. lb. It is no impeachment of a

juror to decide that he is not indifferent. There may be such an

intimate friendship or so close a relationship, between one of the

parties and a juror as to render the latter an incompetent juror,

and yet that is no discredit to the person set aside. The influ-

ence of such relations is excedingly great, and many times it is

not appreciated by the person who is most influenced in conse-

quence. The declaration of Lord Ookb is a most salutary one

:

" The rule of law is, that the juror must stand indifferent, as he

stands unsworn."
Time of maldng a challenge^ Until a full jury of six persons

have appeared no challenge can be taken , either to the array or

to the individual jurors. King v. Edmonds, 4 Barn. & Aid., 471

;

Yicars v. Langham, Hob., 235 ; 2 Hawk., c, 43, § 1. In such a

case a sufficient number of talesmen ought to be summoned to

complete the number required. lb. The parties may waive the

enforcement of this rule if they choose. And, in common prac-

tice, it is not Insisted upon, but the challenge to the aiTay is

made upon the return of the venire ; and the individual jurors

are frequently challenged as they are called to take their seats,

if challenged at all. If there are several grounds of challenge,

either to the array or to the polls, the causes of challenge mnst
all be stated at once, or those not stated at first will be waived,

A party is not permitted to try one ground of challenge, and, if

that fails, then to interpose an other and then try that, and thus

try the matter by piecemeal. If one party challenges a juror and
he is found indifferent, this will not prevent the opposite party

from challenging the same juror, in the same manner as though
he had not been previously challenged. The order of making
challenges is important. A challenge to the array cannot be
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taken aiter a challenge to the polls. Mayor ofNew York v. Mason,
4B. D. Smith, 143, 152, 153 ; Co. Litt., 158, a. A challenge to the
array may be made at any time before one of the jurors is sworn,
and a challenge to the polls may be made. any time before the
challenged juror is sworn. Ih.; Penning, on Small Causes, 170.
After a juror is sworn it is too late to challenge him ; and any
objection to him is waived, even when the defendant does not
appear at the trial. Clarli v. Tan Vrancken, 20 Barb., 278 ; EggUs-
ton V. Smiley, 17 Johns., 133.

It is immaterial which of the parties makes his challenge first.

And if the parties disagree upon that point, it is a question for

the justice to settle. In strictness, the party who makes the first

challenge is bound to complete his challenges before the other
party commences. But this rule cannot be so applied as to pre-

vent both parties from having an opportunity of challenging
either of the jurors called. Suppose that a defendant should
challenge several jurors, and that finally six jurors were empan-
neled who are entirely satisfactory to him ; the plaintiff may then
challenge any or all of the six jurors, and if some of them are
set aside on his challenge, then other jurors must be called to

supply the deficiency in the panel. The plaintitf may challenge
any of the new jurors thus summoned, until a full jury is obtained,
when the defendant will be entitled to challenge any of the new
jurors then called. And so each party may alternately continue
his challenges, until he has had an opportunity of objecting, at

some time, to each of the jurors called. In ordinary cases there

is no strictness as to the practice on this point, and either party
challenges such jurors as he deems objectionable, without regard
to the question whether the opposite party has finished his chal-

lenges or not. The important object to be attained, is to secure

to each party a full opportunity for making all legal challenges.

The challenges of the party who first challenged will be enti-

tled to be first tried. A challenge, whether in writing or by
parol, must be in such terms that the court can see, in the first

place, whether it is for principal cause or to the favor, and so

determine by what forum it is to be tried ; and, secondly, whether
the facts, if true, are sufficient to support that challenge. Again,
the challenger must state why the juror does not stand indiffer-

ent; he must state some facts or circumstances which, if true,

will show either that the juror is positively and legally disquali-

fied; or which create a probability or suspicion that he is not, or

may not be, impartial. In the former case, the challenge would
be a principal one, triable by the court; in the latter, it would be

to the favor, and submitted to triers. Freeman v. The People, 4

Denio, 32, opinion ; Mann v. Glover, 2 Green's E., 195 ; and see

Pringle v. Hulse, 1 Cow., 432. When the facts are stated, the

opposite party may take issue as to their truth, by denying

them. If denied, it is a question to be decided upon the evi-

dence if admitted, it is a mere question of law for the court to

decide, as it would a question raised by a demurrer. The People
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V. Yermilyea, 7 Oow., 108. An erroneous decision upon the law

as to the competency of a juror may be corrected on an appeal.

lb.; The People v. Freeman, 4 Denio, 10; Hathaway v. Helmer,

25 Barb., 29.

A principal challenge, either to the array or to the polls, must

be tried by the justice alone, upon such evidence as may be

given ; or upon a demurrer to a challenge, which is an admission

of the facts stated in the challenge. If witnesses are sworn, the

oath may be as follows

:

Oath to witness.

You do swear that you will answer truly all such questions as may be

put to you in relation to the challenge now depending and on trial.

On the trial of a challenge to a juror, such juror may himself

be called as a witness to testify as to his competency to sit as a

juror. And he may be asked whether he has formed or express-

ed an opinion in relation to the merits of the cause, or in favor of

one of the parties. Pringle v. Hulse, 1 Oow., 432 ; The People v.

Yermilyea, 7 Oow., 108 So, he may be examined as to having

formed an opinion, which, if he had done, would disqualify him,

although he had not expressed such opinion. Tlie People v. Mather,

4 Wend., 230. Not ouly may a principal challenge be tried by

the justice, but, if the parties choose, they may also try a chal-

lenge to the favor in the same manner, instead of calling triers.

Ih. And if the evidence upon the question is' given before the

justice without calling triers, he may decide upon the compe-

tency of the juror, and his decision will be final. Trymg the

question thus, without calling for triers, is a waiver of them. lb.

A juror may be required to testify as to any facts which affect

his competency, except such as would tend to his infamy or dis-

grace, or subject him to punishment or to a penalty. He may
be asked whether he is a freeholder or not, or any other question

as to his qualifications which the statute requires. Ogden v. Parks,

16 Johns., 180 ; Fenwick v. Parker, 3 Oode Eep., 254.

Oath to jwror.

You do swear that you will answer truly all such questions as may be

put to you in relation to your competency as a juror in this action between

A. B., plaintiff, and C. D., defendant.

A challenge to the array for favor in the constable is triable by

triers, who are to be appointed by the justice. An admission of

the truth of such facts would, of course, require the quashing'

of the array. A denial of the facts is to be tried by the triers

appointed, who may be taken from the panel returned, or from

any of the indifferent bystanders. Gardner v. Turner, 9 Johns.,

260. If the triers find the challenge true, and that the consta-

ble is ')iot indifferent, the panel will be quashed; but if, on the

other hand, it is found that the constable is indifferent, the panel

will be affirmed, and the balloting for jurors will proceed. If



TRIAL BY JURY. 605

the panel is quashed, the justice ought to issue a new venire to
some other constable who is indifferent, unless the parties agree
to waive a jury.

OatJi to triers on challenge to array for favor.

You do swear that you will well and truly try this issue of challenge

to the array of jurors in this action, in which A. B. is plaintiff, and C. D.
is defendant, and a true finding make according to evidence.

Oath to triers on challenge to polls for favor.

You do swear that you will well and truly try, and truly find whether
J. E., the juror challenged, stands indiiferent between A. B., who is plain-

tiff, and C. D., who is defendant in this action, in which this challenge

is now to be tried.

If a challenge is made to the polls for favor, the challenging
party states to the justice that A. B., the juror called, is not
indifferent between the parties for which cause he challenges him.
The grounds of objection ought to be stated. Ante, 603. If the
opposite party denies the allegations, an issue is joined which
must be immediately tried.

If a juror is challenged before any one of the panel is sworn,
two triers are to be appointed and sworn for that purpose. See
above for the form of oath. After being sworn, the triers hear the
evidence and decide and report to the justice whether the chal-

lenge is true. If the juror is found indifferent he is sworn, and
he and the two triers try the competency of the next juror chal-

lenged, who, if found indifferent, is also sworn as a juror. And
as soon as two jurors are found indifferent, and are sworn as

jurors, the triers must be discharged ; and any subsequent chal-

lenges must be tried by the two jurors so found indifferent and
first sworn. If two jurors are sworn without objection before

any challenge is made, they are sworn as triers in all cases, but
if one is sworn without challenge, and the next juror called is

challenged, two triers must be appointed and sworn, who, with
the first juror, constitute the triers. After a second juror is found
indifferent and sworn, the two triers must be discharged. As to

the rule of setting aside jurors, see ante, 600 to 603.

When a principal challenge is improperly overruled by a justice,

it is an error for which the judgment will be reversed. And pro-

ceeding with the trial is no waiver of the objection. Hathaway v.

Eelmer, 25 Barb., 29. Challenges for principal cause, and to the

favor, having been disposed of, it is important to notice an other

Mnd of challenge now permitted. It may be that there is no
sufllcient ground of challenge, or it may be that the justice or

the triers decide that a juror is indifferent when he really is not.

In such cases, it is important that the juror may be set aside.

And for that reason either party may now, by statute, challenge

two jurors peremptorily.

"Upon the trial of any issue or issues of fact joined in a civil

action, each party shall be entitled peremptorily to challenge two.
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of the persons drawn as jurors for stich trials." Laws 1847, ch.

134, § 1.

" Nothing in this act contained shall be deemed to prevent any

challenges heretofore allowed, either to the array of jurors or to

individual jurors." lb., § 3.

No resort to this challenge will be proper until the other

metliods have failed. And it is best not to exercise the right of

peremptory challenge until the last moment when it can be

properly made, since it is difficult to anticipate who may be drawn
upon the jury. And those jurors who are most objectionable,

and who cannot be set aside upon the ordinary challenge, are the

persons whom it may be most desirable to challenge peremptorily.

Challenges ought to be made with caution and for good reason

;

and when once made, it is important that they should be sus-

tained. A challenge made against a juror naturally affects his

feelings as to the result, even when he is a fair and just man.
And, although he may subsequently try the cause with fairness

and justice, he will, in most cases, not feel quite so indifferent as

though no challenge had been made.
When a sufficient number of competent jurors appears, and the

appropriate number has been selected to try the cause, the next

step will be to swear them. The manner of administering the

oath may be in the usual form or by affirmation. Vol. I, 53, <^94.

The oath may be administered to the jurors separately, or several

may be sworn at a time.

Form of juror's oath.

You do swear well and truly to try the matter in difference tetween A.

B., plaintiff, and C. D., defendant, and, unless discharged by the justice, a

true verdict to giye according to evidence.

After the jury have been sworn, they are ready to hear the

case upon the merits. And when the case is of any importance

it is usual, as well as advantageous, to open or state the case to

the jury.

The party who has the affirmative of the issue is entitled to

open the case to the jury ; to introduce his evidence first ; to

introduce his evidence in reply ; and to sum up the cause last

to the jury. As to the right to begin, or as to which party holds

the affirmative, see ante, 413, 414. If the pleadings are exten-

sive or complicated, or if the evidence is likely to be voluminous
or contradictory, a full, clear and accurate statement of the case

will be of great service to the justice in determining questions

relative to the admissibility of evidence ; and it will also aid the

jury in readily comprehending the bearing and effect of each

part of the evidence as it is introduced.
The party opening the case should state the nature of the action

;

the issues which have been joined, or which will be tried; the

facts and circumstances of the case ; and the substance of the

evidence to be adduced, and its effect in proving the case stated.

It is proper, also, to notice the grounds of defense stated in the
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answer, and the effect of the defenses if established. So it is

equally proper to state the nature of the evidence which will be
offered in reply by way of disproving the case set up by the
opposite party. It is only a general view of the case that should
be given in opening ; the details will be more appropriate as they
app6ar from the lips of the witnesses. And candor, as well as
policy, dictates that an opening should never exceed the strict

truth as to the real facts to be subsequently proved by the wit-

nesses. A party may omit to state all the material facts of his

case in the opening, but this will not prevent him from giving
evidence as to all the material points in the case, merely because
it was omitted in the statement of the case. Nearing v. Bell, 5

Hill, 291.

After opening the case, the party holding the affirmative

proceeds to introduce his record evidence, or to call his witnesses.

The opposite party may object to the competency of the witness,

and the court must decide as to the validity of the objection. See
title Evidence, as to competency of witness. If no objection is

made to the witness, or if the objection is overruled, he is then
sworn.

The statute orescribes the form of oath. Vol. I, 53, § 90.

Form of oath to witness.

You do swear that the evidence you shall give relating to the matter in

difference between A. B., plaintiif, and C. D., defendant, shall be the truth,

the whole truth, and nothing but the truth.

The party who calls a witness first proceeds to examine him ;

after which the opposite party is entitled to cross-examine him ;

and he may then be re-examined for the purpose of explaining
his cross-examination. See ante, 477 to 488.

The number of witnesses to be called and sworn is usually

limited by the discretion of the party calling them. There are

some cases in which the courts have occasionally limited the

number of witnesses to be sworn on each side as to some collat-

eral question, or as to a mere matter of opinion. Sizer v. Burt,

4 Denio, 426 ; Anthony v. Smith, 4 Bosw., 503 ; Ward v. Wash-
ington Ins. Co., 6 Bosw., 229 ; Spear v. Myers, 6 Barb., 445 ; Nol-

ton V. Moses, 3 Barb., 31. But when a witness is called for the

purpose of testifying to facts which are material upon the main
issues to be tried, it is difficult to see upon what principle such

^witnesses can be rejected. It is true that the calling of a large

number of witnesses may protract a trial, but that is a small

matter when compared with a result which may deprive a party

of justice and of his legal rights. The safe rule will be not to

reject a witness who is offered to prove material facts upon the

main issues in the case. EaMn v. Brown, 1 E. D. Smith, 37. If

a party wishes to object to the introduction of witnesses on the

opposite side, on the ground that a great many witnesses have

been a,lready called, he ought to admit that the tact sought to be
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proved is true. lb. As each witness is called, any objection as to

his competency must be made. And so, when a witness has been

sworn, and is giving his evidence, any objection to the questions

put to him, or as to the relevancy, competency, or legality of his

answers, must be taken, or they will be waived.

The right to object, and the manner of taking objections, will

be discussed in a subsequent place. See Objections. If any record

evidence is to be introduced, or any depositions of witnesses, it

must be introduced as a part of the plaintiff's case, unless it is

intended as a matter in reply.

Eegularly and strictly, the party who opens the case must
exhaust his testimony on his side before he rests the cause. And,
technically, no evidence, except in reply to the evidence of the

opposite side, will be admissible after resting the cause. Ante,

477. This is a matter, however, which is entirely within the dis-

cretion of the justice. See Discretion. And it is very seldom,

indeed, that the rule is enforced. Either party is quite liable to

overlook some material matter, and if he desires to correct the

mistake, or to supply the omission, at any time before the evi-

dence is closed, it is usually permitted by the justice.

If a justice intends to enforce the strict rule, he ought to give the

parties notice of that fact at the commencement of the trial ; aud
not only that, but the same rule must be applied to both parties,

so that when either rests his side of the case, he waives the right

to introduce any evidence which was properly admissible at the

time of resting. It is proper for a justice to require the parties

to conform to the proper rule, as nearly as it can reasonably be

done, since it promotes order and convenience in the trial of the

cause. But that is ordinarily the extent to which the rule should

be enforced in justices' courts. And the rule should never be

so enforced as to deprive either party of substantial justice, and
a fair trial. If parties willfully omit to introduce their evidence

in proper time and order, for the purpose of gaining some advau-
tage over the opposite party, they, of all persons, would have
least cause to complain of an enforcement of the strict rule.

Defense stated and evidence-l After the plaintiff has introduced
all his evidence and rested his case, the defendant may move for

a nonsuit, if the case is one in which the case ought not to be sub-

mitted to the jury, or ought not to be heard and decided upon the

merits by the justice, if no jury is called. As to nonsuits, see ante,

579, 580. If the nonsuit is refused, the defendant, or the party

not holding the affirmative of the issue, opens his side of the

case. When this is done by the defendant, his proper course is

to state the nature of his defense, and the evidence which will be
introduced to sustain it. He may also explain how it will be
affected by the evidence in reply.

In ordinary cases, each party ought to be limited to a state-

ment of his own side of the case, and an explanation of the

claims made by the opposite side. The defendant has no right

to sum up the cause while opening his own case. Such is not
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the object or the intention of an opening by either party. Ay-
rault V. Gliamberlain, 33 Barb., 229, 233, 234, 235. In the case
last cited, it was held that the court had a right to limit the
plaintiff's counsel to a statement of his own side of the case, and
that he could not state the evidence which would be given in

reply.

After opening his case, the defendant proceeds to call his wit
nesses and swear them, in the same manner as the plaintiff did.

And any objections to witnesses or to evidence must be made as

the cause progresses, and as either is offered.

After the defendant rests his case, the plaintiff introduces such
rebutting evidence as he may wish to offer. The term " rebut-

ting evidence " may not be clear to every person. It means not
merely evidence which contradicts the defendant's witnesses, and
corroborates those of the plaintiff, but evidence in denial of some
affirmative case or fact which the defendant has endeavored to

prove. Silverman v. Foreman, 3 E. D. Smith, 323, 324. But
rebutting evidence may also be introduced by way of avoidance
of the defendant's case. Suppose that the defendant should set

up in his answer and attempt to prove a set-off, or a release. The
plaintiff would be entitled to prove that the claim by way of set-

off had been paid, or that the release was obtained by fraud, and
this would be strictly rebutting evidence.

If the oath is improperly administered to a witiiess, or if he
gives his evidence without being sworn at all, this will not be an
error which will reverse the judgment, unless an exception is

properly taken at the time. Blanchard v. RicMy, 7 Johns., 198

;

Eeed v. Qillet, 12 Johns., 296.

The subject of evidence, including the rules for the examina-
tion of witnesses, has been explained. Ante, 361 to 545. After

the entire evidence has been introduced, and both parties have
rested theii case, the cause is submitted to the jury or to the

justice without comment, or it is summed up. The just admiu-
istration of the law is greatly facilitated by an appropriate

summing up. It is not intended to give an extended discus-

sion upon the method of performing this important duty in a

cause. But a few suggestions will be made which may be of

service to some of the younger members of the profession. In

every cause there are two branches, either of which may be

njost important in some particular case. The first relates to the

facts in the case, and the second relates to the rules of law appli-

cable to those facts when settled. In some cases the law of the

case is conceded, or at least not disputed, but the conclusion as

to facts is denied ; in such a case the questions of fact become

the most important part of the case. In other cases the facts of

the case are undisputed, or are so clearly in favor of one side that

it becomes principally important to determine the law of the

case. A careful practitioner will endeavor to fully understand

both of these branches of every case which he tries. In a court

of record, where the presiding judge invariably charges the jury

Wait II—V 7
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as to the law, it is not necessary or customary to argne the ques

tions of law to the jury since they are bound to take the law

from the court as delivered to them in the charge. So, a justice

of the peace has a right to charge a jury as to the law ; and, in

that case, the jury are as much bound to follow his directious .as

to the law, as a jury is in a court of record. But, in ordinary

cases, the justice does not assume to exercise his rights in this

respect, and the cause is submitted to the jury, if one is called,

upon all the questions in the case, whether of fact or of law.

When either party has the just side of the case, nothing is more
important to him than a proper presentation of his case to the

jury, or to the justice when he sits in their stead. A clear,

accurate, and comprehensive statement of a case is frequently

sufficient of itself to determine the questions of fact. And this

is especially true when the evidence is not complicated or contra-

dictory, and the issues are few and simple. But sometimes there

are cases in which a vast amount of evidence is given ; the

evidence itself is conflicting and unsatisfactory ; there are numer-
ous issues involved, each of which is thus embarrassed ; and in

many instances the evidence upon the main issues is so nearly

balanced as to perplex the best jurors. In such cases, an able

presentation of the case to the jury is at once a service to them,

as well as to the party in whose behalf it is done, l^either

general rules' nor particular instructions will enable all persons

to discharge this duty with equal ability. It is a natural endow-
ment which some persons possess, and in which they excel without

study and without especial effort. But this does not prevent

some general hints from being of service to others.

And, in the first place, a jury ought to be clearly and fully

informed as to all the issues involved in the case. When they

know what the plaintiff alleges, and what portion of these alle-

gations is denied, they can see what evidence is relevant to such

issues. If any of the material allegations in the complaint are

admitted, it is important that this should be clearly understood,

and that no proof is necessary as to such allegations. So, where
the entire complaint is admitted, and an affirmative defense is

relied upon, the jury should be informed of that fact, and that no
proof need be given to establish the truth of the complaint.
When the answer puts in issue the entire complaint, the plain-

tiff will be required to prove all the facts upon which he relies

for a recovery. And the evidence ought to be so arranged and
presented as to enable the jury to say with certainty whether the

plaintiff has maintained^uch issues. And if, besides such gene-
ral denial, affirmative defenses are also set up, the burden of

proof is upon the defendant to establish their truth. If the proof
is conflicting or doubtful, care ought to be taken in explaining
and applying the evidence, so that each part of the evidence
shall have its just influence upon the result.

No pleading by way of reply is permitted in a justice's court;
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but any evidence which either controverts the defense by way of
denial, or by way of confession and avoidance, is admissible.

This brief view of the matter shows that either of several issues

may be the turning point in the case. If the complaint is admit-
ted, either by not denying it, or by an express admission, the
defendant will be required to prove the truth of his affirmative

defense, or he will fail in the action. But it may be that the
answer admits the truth of the complaint, and that the plaintiff

in turn admits the matter set up as an affirmative defense in the

answer, and that the plaintiff relies upon showing that there is a
perfect answer to the defense, by way of new matter in reply.

In that case the real burden of proof would be upon the plaintiff,

to show the truth of the matter relied upon as a reply.

After the issues are clearly presented to the jury, the evidence
which bears upon them will next be a subject of discussion. And
the most essential service which can be rendered to a cause, is to

point out fully and clearly all the evidence which bears upon each
of the material issues to be tried. Eloquence and energy and
earnestness are valuable qualities ; but the logic of established

and indisputable facts will weigh conclusively with an honest
and an intelligent jury.

The rules by which the value of evidence is determined will be
noticed under the title Evidence. When there are questions of

law involved in the determination of the case, and there is a

dispute as to the law, it will be necessary to discuss the legal

questions before the jury. And, in doing this, the first step will

be to show how the legal question arises and to what issues it is

applicable.

There can be no question of law until the facts are settled.

And, when the facts are in dispute, every legal question must of

necessity be discussed hypothetically. In discussing legal ques-

tions, whether before the court or before a jury, each party is

entitled to see and examine the authorities cited by the opposite

party. And, in summing up, the party who holds the affirmative

is bound to furnish his authorities to the other party before he

sums up on his side, so that he may be able to examine and dis-

cuss their relevancy or their value before the jury. If such

authorities are not furnished at the proper time, the party

demanding them is not deprived of his rights, for he will be

entitled to discuss the authorities cited after the summing up of

the affirmative side of the case. In the trial of the cause and

during the summing up, the same course of practice and of court-

esy should be observed that would characterize the conduct of a

lawyer at the circuit. Eespect for the court and jury, and gen-

tlemanly deportment of counsel towards each other, is of the

highest importance, even in a justice's court. This court has

long been the school in which the most eminent lawyers have

taken their first lessons. And, since the extension of its jurisdic-

tion, it is becoming one of the most useful courts in the state,

He who adds to its dignity and usefulness is a public benefactoB
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But each person has a personal interest in this matter; for if

there were no other reason why he should observe the proprieties

of professional duty, there is one which must arrest his attention

and command his respect. If an unfair, technical, frivolous, dis-

respectful and uugentlemanly course is pursued in these courts,

the effects of such practices will be certain to exhibit themselves

at the circuit, where they will meet with a proper corjectiou.

These remarks are not made because the profession generally

indulges in such conduct, but because it is intended to suggest

what kind of conduct it is desirable to avoid, so that the profes-

sion shall never hold a lower position than the exalted one which

it now maintains in the estimation of society.

Charging the jury.'] A justice may charge a jury, or he may
decline to do so ; and his refusal is not a ground of appeal. Be-

lancy v. Nagle, 16 Barb., 96. If he assumes to charge them as to

the law, an^ he errs in his charge, that will be error. Trustees of

Penn Yan v. Tliorne, 6 Hill, 326 ; Chapman v. Fuller, 1 Barb.,

70 ; Stroud v. Butler, 18 Barb., 327 ; Pettit v. Ide, 12 Abb., 44.

When he charges the jury at all, he must discharge the duty

fully, and he cannot then refuse to charge any proper matter at

the request of either party. For, by assuming to charge at all,

he undertakes to do all that a judge of a court of record could

be required to do by way of charge. And, therefore, if he charges

incorrectly, or if he refuses to charge a proper matter on request,

either will be error.

It j^ to be wished that every justice of the peace was qualified

to charge juries properly. Much injustice would be thereby pre-

vented ; and, in many cases, the costs of expensive appeals would

be avoided. In charging a jury, the justice should aim at pre-

senting all of the issues involved in the case, and should call the

attention of the jury to all the important portions of the evidence

which has been given on the trial. By taking notes of the argu-

ments of counsel in' summing up, the justice can ascertain what
points each party deems material, and then, by adding his own
views, he can generally present the whole case with fairness and

correctness. There is one advantage which will result from the

practice of charging a jury. Not only will questions of fact he

quite as properly settled, but on all questions of law there will

be a full and fair opportunity to reserve all legal points for settle-

ment upon an appeal. If the charge is affirmative, and is

erroneous, an exception to the charge will clearly present the

question for review. So, if the justice refuses to charge upon a

point on which he ought to charge as requested, an exception to

his refusal will save the rights of the party on appeal. When the

entire questions, both of fact and of law, are submitted to the jury,

it is frequently impossible to determine with certainty whether

the case was decided upon a question of fact or upon a question

of law. If the jury disposed of the case upon a question of law,

their decision may be reviewed. But if it was decided upon a

question of fact, that is generally conclusive. And since it is not
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always easy to ascertain upon wbicli ground the jury proceeded,
there is sometimes a failure of justice in consequence, though
this matter is of less importance since the amendment of the
Code, which allows a new trial in the county court.

There are some incidents of the trial which have not been
mentioned, that may properly be noticed in this place :

There is occasionally a defect in the proofs or a surprise at

some unexpected evidence, which operates unfavorably to one of
the parties. In such a case, a juror, may be withdrawn by
consent, or the entire jury may be discharged and the cause
adjourned, if both parties agree. But the party who has the
advantage from such a state of facts does not usually consent to

such an arrangement, because he prefers to retain the advantage
which he thus possesses. It is said that the justice may with-
draw a juror in such cases, and still retain the cause for trial,

whether the parties consent or not. 2 Cow. Treat., 351, 3d ed.

There are cases in which a justice may suspend or delay a ti-ial

for a short time. Ante, 343. But the withdrawal of a juror is

equivalent to discharging the jury before the cause is tried, and
before they have rendered a verdict. This is a right which is not
given in express terms by any statute relating to justices' courts.

And it is diflScult to see upon what authority such an act could
rest for its support. The statute, it is true, confers all necessary

powers which are possessed by courts of record. But such a
power can scarcely be called a necessary one. It might be a con-

venience to one of the parties, but that is not sufficient. A second
adjournment would frequently be of great convenience to a
plaintiff, but it will not be contended that it can for that reason

be granted. An adjournment cannot be granted after the trial

has commenced, unless by the consent of the parties. Pollock v.

Uhle, 2 E. D. Smith, 541 ; Matthews v. Fiestel, 2 E. D. Smith,

90; Montfort v. Hughes, 3 E. D. Smith, 591. And such an
adjournment for thirteen days was held ground for reversal of the

judgment, and the reason assigned was that no power exists to

adjourn a cause when it is half tried. Aberhall v. JRoach, 3 E. D.

Smith, 345 ; ^S*. C, 11 How., 95, and see ante, 343, 344.

The discharge of a jury and an adjournment of a cause against

the consent of one of the parties, after the cause has been par-

tially or wholly tried, is not within any of the powers conferred

upon a justice. The utmost that the courts have tolerated in

this respect is, to permit a justice to hold open his court, and

suspend the trial for a short time, to enable a party to procure an

absent witness. But even in that case, the time allowed is quite

brief, and twenty hours was held to be an unreasonable time to

hold open for the purpose of enabling a party to get a witness

who was twenty miles distant. Ante, 343, 344.

There is an other class of cases in which a justice has a discre-

tion to exercise. The parties occasionally omit, by accident, to

introduce all their evidence before the close of the trial. And
they sometimes discover the existence of important evidence
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after the close of the evidence, but before the cause has been

finally submitted to the justice or the jury. In such a case the

justice may permit the introduction of the evidence, even after

both parties have declared the case closed. Burger v. White, 2

Bosw., 92 ; Dunclde v. Kocker, 11 Barb., 387. And the rule has

been extended so far that the justice may receive further evi-

dence on an adjourned day to which the cause was postponed for

summing up, when the trial had taken place on a former day.

Heidenheimer v. Wilson^ 31 Barb., 637. The court held that, in

such a case, the trial was not closed until the cause was summed
up and submitted for final judgment ; and that, until that time,

it was discretionary with the justice whether to receive further

evidence. To open a case for further evidence after it has once

been declared closed, cannot be claimed as a matter of right.

The justice may grant or refuse the application, and his decision

is final. And, in deciding the question, the justice ought to be

governed by the principle that the granting or the refusing of

the motion is to be for the furtherance of justice, and for no

other purpose.

If the witnesses on both sides are all still present, so that they

may any of them be recalled if necessary, it will be pretty much
a matter of course to allow the evidence. But if the witnesses

of the opposite party have left court so that they cannot be

recalled ; or if the evidence offered will be a surprise upon the

opposite party, so that he cannot meet it by evidence which he

may have, but which is not at that time within his reach, the

justice will scarcely feel that it would be just to open the cause

for the advantage of one party, when it would operate as an

injury and injustice to the other. The decision of the justice will

not be reviewed unless the circumstances show a gross disregard

of the rights of one of the parties. It must appear that the

justice acted upon the ground that be had a discretion, and that

he decided accordingly. For, if the justice should refuse to receive

evidence in a case upon the sole ground that he erroneously sup-

posed he had no power to receive it, his judgment would be

reversed. BiissellY. Conn., 6 B. P. Smith, 81; Beach v. Chamber-
lain, 3 Wend., 366; Packer v. French, Hill & Denio, 103;

McElwain v. Corning, 12 Abb., 16 ; Regina v. Pilkington, 2 Ell.

& Bla., 546 ; Mercer v. 8ayre, 7 Johns., 306.

When such evidence is material, and its admission will be an

advantage to the party offering it, the justice should admit it

unless its reception would do an injustice to the opposite party

by way of surprise, or from inability to meet it with counter

evidence which is not then available. After a jury has been

empanneled and sworn the justice has no right to permit some
of the jurors to be withdrawn and others substituted iu their

place, unless both parties consent. Cook v. Bitter, 4 E. D. Smith,

253. If this is done, and no objection is made at the time, the

parties will be presumed to have assented to the change. li.

It has been seen, ante, 581, that one of several defendants may



TRIAL BY JURY. 615

be discharged iu an action for a tort, when there is no evidence
against him. But this rule does not authorize a justice to strike

out the uame of one of the defendants, on his motion, for the

alleged reason that there is a misjoinder of defendants, and that

a joint action cannot be maintained against all of them. Mont-
fart V. Hughes, 3 B. D. Smith, 591. So a ju^stice has no i)Ower

to compel a substitution of parties in an action. An action

against the trustees of a school district does not abate by reason

that the term of office has expired ; but if it did, that would not

authorize the justice to compel a substitution of the new trustees,

though this might be done by consent of all the parties. Oole-

grove v. Breed, 2 Denio, 125 ; and see Manchester v. Herrington
,

6 Seld., 164. A nonsuit ought not to be granted until the whole
evidence in the cause is properly before the court, where the

motion is not made at the close of the plaintiff's case. A plaintiff

proved a, 'prima facie case and then rested his cause. The defend-

ant then proved an affirmative defense, and immediately at the

close of his evidence moved for a nonsuit. The justice refused

to grant it until after the plaintiff had an opportunity to intro-

duce his evidence in reply to the defense, and this was held to be

the correct practice. Garland v. Day, 4 E. D. Smith, 251.

In courts of record, the court may strike out a complaint, an-

swer, or reply, if a party refuses to be examined as a witness.

Vol. 1, 35; Code, § 394. But this provision does not apply to a

justice's court. Vol. I, 2; Code, § 8 ; Id. 11, '^ 64, sub. 15. And
a justice has no power to strike out any pleading on account of

the refusal of a party to be examined as a witness. Mayor of
New York v. Mason, 1 Abb., 344. So, when a complaint or

answer is defective, because it does not state facts sufficient to

constitute a cause of action, or a ground of defense, and it is not

demurred to, but the cause proceeds to trial, the justice cannot

dismiss the complaint, nor disregard the answer for that reason.

Wooster V. Chaniberlin, 28 Barb., 602; Silliard v. Austin, 17

Barb., 141 ; Turch v. Richmond, 13 Barb., 533 ; Smith v. Mitten,

13 How., 326. If no demurrer is interposed to the pleading, and
a substantial case or defense is established by the evidence, that

will be sufficient to require the cause to be disposed of on its

merits. Ih.^

When a witness is under examination, and he is suddenly

taken ill the justice may suspend the trial a reasonable time, to

enable him to recover sufficiently to complete his examination.

And the party producing him as a witness, must see that he is

present in court, so that he may be cross-examined by the oppo-

site party, or his evidence will be struck out. Clements v.

Benjamin, 12 Johns., 299. But if a witness is partially exam-

ined, and the cause is then adjourned by consent of parties, and

the witness dies before tlie adjourned day, his evidence cannot be

struck out, but is to be considered as a part of the evidence in

the cause, even though the right of cross-examination should be

lost. Forrest v. Eissam, 7 Hill, 463; reversing S.C., 25 Wend., 651,

(a) Ante, 295, 310, 311.



616 TRIAL BY JURY.

If irrelevant evidence is offered, the justice may re^ject it on his

:)wn motion, even though no objection be taken to it ; Farmers'

and Manufacturers' Bank v. Whinfield, 24 Wend., 420 ; Keeler v.

Delavan, 4 Barb., 317. And irrelevant evidence ought clearly to

be rejected when an objection is interposed to it by one of the

parties. But if irrelevant evidence is received under objec^

tion, the opposite party is entitled to explain, contradict, or

answer it by counter evidence. Ward v. Washington Ins. Co., 6

Bosw., 229. By receiving the evidence under objection, the jus-

tice decides that it is competent, and this is sufficient to author

ize the opposite party to rebut it by evideace. lb. If irrelevant

evidence is offered and received without objection, it is discre-

tionary whether to receive contradictory or explanatory evidence

in answer to it. Farmers' and Manufacturers' Bank v. Whinfield,

24 Wend., 420; Keeler v. Delavan, 4 Barb., 317.

After a jury has been empanneled and sworn, they ought to

have a place assigned to them which is separate and distinct

from all other persons. And during the progress of the trial, no

persons ought to be allowed to talk or communicate with them

unless by the permission of the court. And, above all other things,

the justice ought to require the strictest order and quiet to be

observed ; the proceedings ought to be so conducted that the

jurors shall have an opportunity of hearing every word that is

given as evidence ; not only that, but there ought to be such rules

adopted as shall prevent anything from distracting the attention

of the jury from the proceedings at the trial.

If any of the parties or their friends should attempt to prodnce

any influence upon the jury by improper manifestations of satis-

faction at some of the evidence and proceedings, and of dissatis-

faction with other proceedings, the justice ought promptly and

firmly to restrain such conduct. And if a proper admonition

should fail of its effect, a commitment for a contempt of court will

most effectually remove the cause.

Improper conduct of this character is most severely -censured

by the courts. Conrad v. Williams, 6 Hill, 444, 452. At the lat-

ter page the court said, " It is not to be tolerated that men should

go into such a place and manifest their feelings, prejudices or

passions, for the purpose of exerting an influence upon those

who sit in judgment upon the rights of parties." Where a party

had been guilty of grossly improper conduct towards the justice

on the trial, the court expressed itself thus :
" The powers of

magistrates are ample to repress and punish such behavior in any
stage of the cause, whether proceeding from a party, his counsel,

or a bystander. Yol. I, 73, § 199, and self respect, as well as a

due regard for the administration of justice, imperiously demand
that they should be used, and order enforced with a firm and

steady hand. Justices may at all times rely upon the counte-

nance and favor of this court, in the due command and vigorous

enforcement of good order while conducting their proceedings;

and, as all necessary powers have been conferred upon them for
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this purpose, they should know and feel that they alone are justly
responsible for its observance. We cannot commend the forbear-
ance of the magistrate in the instance before us, and would have
been better satisfied if he had repressed the disorderly behavior
of the party at once, when admonition failed, by fine, or com-
iiituient, or both." Omlerdonk v. JRanlett, 3 Hill, 323, 328, 329.

The justice has a right to restrain the summing up of the cause
within its proper limits.

If evidence has been offered on the trial, and rejected by the
justice as incompetent or illegal, counsel have no right to com-
ment upon such evidence as though it were in the case. Mitchell

v. Borden, 8 Wend., 570.

There ought to be the largest latitude allowed to counsel in

summing up a cause ; but there is no reason for tolerating them
in discussing matters entirely foreign to the cause. •' The
merits of a cause can only be rightly determined by a fair and
unprejudiced consideration of the evidence, uninfluenced by any
extraneous considerations calculated to excite the passions and
warp the judgment. As it is a rule of pleading that the issue

should be on a material point, so it is an essential rule of evidence
that the proof should be material and relevant to the issue. It is

equally indispensable to the orderly course of judicial proceed-
ings, and an impartial administration of the laws, that counsel
on either side should not be allowed to lose sight of the evidence
and the issues, and indulge in denunciations of a party based
upon facts not proved, and which therefore should not be permit-

ted to disturb that calm deliberation which it is the duty of

jurors to bestow, and which tlie parties have a right to expect and
demand." Fry v. Bennett, 3 Bosw., 202, 242. Boswokth, J.

If counsel indulge in such remarks in their summing up, where
the evidence does not authorize it, the opposite party may object

to the remarks, and if the justice refuses to restrain them, it will

be error. A proper enforcement of this rnle is sometimes indis-

pensable, since it occasionally happens that an unscrupulous
person attempts to supply a want of evidence by the most unjust

denunciations and charges or insinuations against parties and
witnesses, when there is no evidence to warrant their course of

conduct.

After a case is closed, and it has been submitted to the jury,

they may render a verdict immediately without retiring from

courtr if they are already unanimous as to their verdict. But
ordinarily such is not the practice. A semblance of deliberation

is at least a propriety, and it is only in the plainest cases, or

when a jury is acting under some strong impulse, that a verdict

is rendered without retiring for deliberation. A trial must be

closed and submitted to a jury on a week day and not on Sunday.

In one case a trial was commenced on Saturday and it was con-

tinued until two o'clock in the morning of Sunday, when it was

submitted to the jury, and they rendered their verdict about three

O'clock A. M. This was held irregular, and the judgment reversed.

Wait 11—78
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Pulling X. The People, 8 Barb., 384 ; Butler v. Kelsey, 15 Johns.,

177. lu such cases, the cause ought to be adjourned over to

Monday, when the trial could be legally completed. When a

jury retires to deliberate upon their verdict, a constable must be

sworn to attend them. Vol. I, 53, § 100. If this is omitted, the

judgment will be reversed. Douglass v. Blackman, 14 Barb., 381.

And if it appears that the jury retired from court for deliberation,

it must also appear affirmatively that a constable was sworn to

attend them, or the judgment will be erroneous, for no intend-

ment will be indulged that a constable was sworn. Ooughnet v.

JEasteniroolc, 11 Johns., 532. It must expressly appear, however,

that the j ury retired from the court before it is necessary to show
that a constable was sworn. Hatch v. Mann, 9 Wend., 262 ; Fink
V. Hall, 8 Johns., 437. If the jury are left alone in the room ia

which the trial was held, a constable must be sworn as in other

cases. Douglass v. Blaclcman, 14 Barb., 381. It is in those cases

only in which a verdict is rendered bj^ the jury without leaving

their seats, that the swearing of a constable can be dispensed

with. Ih. If, however, the parties expressly agree that the jury

may retire for deliberation without any constable to attend them,
this waives the irregularity. Tower v. Hewett, 11 Johns., 134.

The statute prescribes the following oath to be administered to

the constable. Vol. I, 53, '^ 100.

Form of oath to constable.

" You swear, in the presence of Almighty God, that you will, to the

utmost of your ability, keep the persons sworn as jurors on this trial to-

gether in some private and convenient place, without any m.eat or drink

except such as shall be ordered by me ; that you will not suffer any com-

munication, orally or otherwise, to be made to them ; that you will not

communicate with them yourself, orally or otherwise, unless by my order,

or to ask them whether they have agreed on their verdict, until they shall

be discharged ; and that you will not, before they render their verdict, com-
municate to any person the state of their deliberations or the verdict they

have agreed on."

A mis-recital of the oath will not be error, if accidental, and
if no objection is made at the time of administering the oath.

Brownell v. Slocum, 3 Johns., 430. So, the oath may be waived
if the parties agree to it. Tower v. Hewett, 11 Johns., 134.

And the waiver need not be express ; it is sufficient if no objec-

tion is made at the time. Howard v. Sexton, 1 Denio, 440. The
next subject for consideration is the conduct of the jury after

being placed in charge of the constable. Purity in the adminis-
tration of the law is one of its chief ornaments and advantages.
But, after the most scrupulous care in the selection of jurors,

and in the precautions observed for the purpose of placing jurors

beyond the reach of improper influences, there will occasion-

ally be an improper person upon the jury. They may have
those qualifications which the statute requires ; they may be in-

telligent ; they may be influential and earnest ; they may have
attended carefully to the evidence as it was given ; but if they
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lack impartiality, and are obstinate in the pursuit of their own
particular views, whether right or wrong, they are not useful
jurors.

Firmness in an opinion honestly entertained is commendable
;

but it is important that the mind should be open to conviction if

it can be shown that the previous opinion is erroneous.
The very nature of a jury requires a most careful exercise of

the judgment, and of the willingness to assent to any correct
view of the case, however much that may dift'er from any pre-
conceived view of the matter.

An honest discharge of this duty is enforced by the sanctions
of a solemn oatli. And the very object of retiring to deliberate

is to allow the influence of a full discussion and a comparison of
different views to have a proper influence in arriving at the
truth. l^To man is bound, nor ought he, to surrender his views
when his judgment and his conscience declare that he is right.

But it will be well to be certain that it is not the will, instead of
the judgment and conscience, which controls the juror's action.

A juror's duties are confined to his acts in relation to himself,

and to his fellow jurors, and to the evidence and the law of the
case, when no charge is given by the justice. Every act which
can influence a juror in his conduct ought to be scrupulously
avoided. Hence, it would be exceedingly improper for auy per-

soQ to sit upon a jury when be has made a bet as to the result

of the action. In such a case his interest and his duty, under his

oath, would be in direct conflict, which would destroy his impar-
tiality as a juror.

Eeading newspapers in the jury room is not illegal, though
such a practice would tend to protract a trial unnecessarily. If

the newspaper, however, contains comments upon the proceed-
ings of the particular trial, and are calculated to produce an
improper result, they ought not to be read by the jurors. In

justices' courts the trials are usually so brief that newspapers are

seldom found in the jury room ; but in some protracted trials at

the circuits, and even in justices' courts, the jurors make a news-
paper supply the place of society.

After a jury have retired to deliberate upon their verdict, they

ought to continue together until their verdict is made, and until

they return into court. And during that time they ought not to

have any communication with strangers in relation to the case,

nor upon any other subject, without the permission of the court.

A separation of the jury will sometimes be considered a sufticieut

ground for setting aside the verdict; though this is not done
when it appears that no improper influence has resulted from it.

Anthony v. Smith, 4 Bosw., 503. It would be highly censurable

for a juror to attempt to inform the successful party what verdict

had been found, before it was openly delivered in court
;
yet a

mere attempt has been held not to be a sufficient ground for

setting aside the verdict. Fash v. Byrnes, 14 Abb., 12. A con-

stable is sworn not to interfere with the deliberations of a jury
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aDd lie violates his oath if he does so ; but the fact that he urged

the jurors to give a verdict in favor of the successful party is not

a sufficient ground to reverse the judgment, especially when the

jurors told him to mind his own business, and when the jurors

all swear that they paid no attention to his remarks. Baker v.

Simmons, 29 Barb., 198 ; and see Taylor v. Everett, 2 How., 23

But the least interference by a party with the jury will be good

ground for setting aside a verdict rendered in his favor. Reynolds

V. Champlain Transp. Co., 9 How., 7 ; Coster v. Merest, 3 Brod. &
Bing., 272 ; Oliver v. Trustees, &c., of Springfield, 5 Cow., 283.

In the case last cited the jurors had leave to bring in a sealed

verdict, and to separate whenever the verdict had been agreed

upon. They fraudulently pretended that they had agreed upoo
a verdict, and thus induced the constable to permit them to

separate ; when they went into a public bar-room, where the case

was much talked about. They then returned into court, and

informed the court that they had not agreed upon their verdict;

whereupon, after explaining certain testimony upon which the

jury had disagreed, the judge sent them out again for further

deliberation, though the plaintiff objected; and the jury found a

verdict for the defendant, which was set aside as irregular. But,

where leave was given to bring in a sealed verdict, and the jury

actually agreed upon their verdict and separated for the night,

and in the morning, upon polling the jury, one of them dissented

from the verdict, when the jury were again sent out, and he

then assented to the former verdict, this was held to be regular.

Douglass v. Tousey, 2 Wend., 352. A jury have no right to deter-

mine a verdict by lot, and where ballots were placed in a hat,

and some of the ballots were marked prize and others blanks,

and it was agreed that if more prizes than blanks were drawn,

then the plaintiff should have the verdict, otherwise it was to be

for the defendant, the drawing resulted in favor of the defendant,

Avhen he had the verdict, which was set aside as irregular. Mit-

chell V. Wile, 10 Wend., 595.

So it would be irregular to determine the amount of a verdict

by lot. In one case the jury fixed the amount of the verdict, by
requiring that each juror should mark the amount of his verdict,

and that the amount fixed by each should be added together, and

the amount thus found divided by six, which should be the

amount of the verdict without alteration. This was hield to be

erroneous, and the judgment reversed. Harvey v. Biokett, 15

Johns., 87. If such a course is adopted for the purpose of com-
paring views, but without any agreement to abide by the amount
found as the verdict, the verdict will be permitted to stand.

Dana v. Tucker, 4 Johns., 487. But it would be error to charge

a jury, on a question of values, that if there was a difference of

opinion of the witnesses on that subject, and the witnesses were

of equal integrity and capacity to judge, they might then arrive

at the average of their estimates by adding together their several

estimates and dividing the aggregate by the number of witnesses
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and that they might take the quotient as the value of the prop-
erty ; that they were under no obligation to do so, but it was
legal for them to resort to this method in arriving at the value,
if, after in this way they had ascertained an amount, they were
satisfied it was the value of the property, and thought proper to

adopt it as such. Thomas v. Dickinson, 2 Kern., 364.

Every verdict is founded upon matter of fact and matter of
law. If the justice charges the jury as to the law, they will

have nothing to do but to determine the questions of fact and to

apply the law as it is laid down to them by the court. But, when
no charge is given to them, they must, of necessity, determine
first what the facts are, and then declare the law and apply it to

the facts found. And in such a case they will be permitted
to judge what the law is as well as to determine the questions of
fact. McNeil v. Scoffield, 3 Johns., 436.

It is now well settled that the justice may permit a jury, on
retiring for deliberation, to take with them any deposition or

written instrument which has been properly proved and intro-

duced in evidence. Rowland v. WilleUs, 5 Seld., 171; S. C, 5
Sandf., 219." But they are not permitted to take out with them
the minutes of testimony of one of the counsel without consent.

And, where this was done, and the verdict was in favor of the

party whose counsel's minutes were taken, the judgment was
reversed. Durfee v. Eveland, 8 Barb., 46. In such a case the pre-

sumption will be that the counsel delivered the minutes to the

jury. Ih.

The jury have no right to examine a witness by themselves,

even though he had been sworn and examined on the trial. If

they are in doubt as to what the evidence is upon any question,

they should inform the court ; and, in that case, the witness will

be recalled, or, more correctly, the justice will state the evidence

to them as he has taken it upon his minutes of the trial. Black-

ley V. Sheldon, 7 Johns., 32. If the justice's minutes are not full

and accurate, the best method will be to recall the witnesses upon
the particular questions as to which information is desired. But
both parties ought to be notified, and have an opportunity of

being present at such a re-examination ; and, if they have the

opportunity, but refuse to avail themselves of it, the justice may
still permit the examination, even if it takes place in the jury

room. Henlow v. Leonard, 7 Johns., 200.

A justice has no right to send his minutes of the evidence to

the jury, at their request, unless the parties consent ; and the

error will be sufficient to reverse the judgment rendered.

Neil V. Abel, 24 Wend., 185. So, after a jury has retired, the

Justice has no right to go into the jury room for the purpose of

informing them what the evidence is upon any point, or to give

them any other information whatever, unless the parties consent

in express terms. Moody v. Pomeroy, 4 Denio, 115 ; Taylor v.

Betsford, 13 Johns., 487 ; Bunn v. Oroul, 10 Johns., 239 ; Benson

V. Clark, 1 Oow., 258. If the parties are notified, and they do
(a) Forkr v. Movmt, 45 Barb., 422.
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not go into the jury room, but the justice does so on the mis-

taken supposition that the parties were following when they

were not, this will not be error if the justice refuses to say any-

thing to the jury, and he immediately leaves the room because

the parties were not present. Keeler v. Lockwood, Hill & Denio,

137. And it has been held that, where the jury sent for the

justice, and the defendant consented that the justice might go
and see what they wanted, such consent gives the justice a right

to read his minutes in explanation of the evidence for the infor-

mation of the jury. Hancock v. Salmon, 8 Barb., 564. The per-

mission of the defendant that the justice should enter the room, is

an implied consent that he may give such information as is desired,

or would have been proper if the parties had been present. J6.

In courts of record the judge will not permit a jury to see a

treatise on the law, even if the parties consent ; because the jury

can state the point upon which they desire information, and
it will be furnished by the court. Burrows v. Unwin, 3 Oarr. &
Payne, 310.

But where the justice does not charge the jury, nor instruct

them as to the law, no such rule exists. And every facility

ought to be furnished to the jury which the circumstances

of the case will permit. If authorities have been cited by
counsel on the argument, there is no reason why the jury

should not be permitted to examine them if they wish to do so.

Certainly they will not be much more likely to go astray with

all the aids they can get, than they would if they groped their

way by chance.
While the jury are out of court, or are deliberating in their

room, they ought not to hold communications with any third

persons ; nor should either of them relate facts bearing upon the

case, unless he was sworn as to them as a witness ; for in the

event that he was not sworn, his statements would naturally

have some influence with the jury ; and this would deprive one

party of a right to cross-examine him, to rebut it by other evi-

dence, or to have his statements sanctioned by an oath. And it

is equally improper for jurors to listen to the statement of stran-

gers. In one case the court said :
" Jurors seem not to be aware

of the gross impropriety of conversing with other persons

about the case on trial before them. Hardly any act can be

more reprehensible. Jurors are sworn to try the case according

to the law and the evidence. That is not evidence to which the

juror listens out of court, where there is no opportunity to meet
it, and no chance for cross-examination ; and yet it influences

the mind, tends to the grossest wrong and injustice, and is a

violation of the most sacred obligations of a juror." Nesmith v.

Clinton Fire Ins. Co., 8 Abb., 141, 147.

It is desirable that juries should agree in every case if that is

possible, since it saves the parties much tfouble and expense.

But in some cases the character of the evidence is such that the

several jurors cannot agree in their views in relation to it. And



TRIAL BY JURY. 623

in such a case, if the jury cannot agree upon a verdict, they
ought to notify the justice of that fact." On their return into
court, it will be proper to state to the justice what diflBculties are
in the way of agreeing upon a verdict. And if any explanation
as to the evidence will be of service, the justice ought to give it,

and then send the jury out for a further deliberation.
So, if the difficulty arises as to a question of law, the justice

ought to explain it to them as well as he is able, allowing either
party an exception as to his instructions if they desire to take
one. The duties of a court towards a jury are well expressed by
a learned judge, in the case of Green v. Telfair, 11 How., 260,
262: "A judge may also keep the jury together as long as, in
his judgment, there is any reasonable prospect of their being
able to agree ; but beyond this, I do not think he is at liberty to
go. An attempt to influence the jury by referring to the time
they are to be kept together, or the inconvenience to which they
are to be subjected, in case they shall be so pertinacious as to
adhere to their individual opinions, and thus continue to disagree,
cannot be justified. A judge has no right to threaten or intimi-
date a jury in order to affect their deliberations. I think he has
no right even to allude to his own purposes as to the length of
time they are to be kept together. There should be nothing in

his intercourse with the jury having the least appearance of
duress or coercion. The jury, while all proper motives to induce
them to agree upon a common result may be repeatedly and
earnestly urged upon them, should be left to feel that they act
with entire freedom in their deliberations. That, should they
continue to disagree, they are not to be exposed to unreasonable
inconvenience, nor to receive the animadversion of the court."
The foregoing remarks are peculiarly appropriate, not merely

in relation to courts of record, but are still more carefully to be
observed in a justice's court. When it is evident that further
discussion between the jurors will be fruitless, the justice ought to
discharge them. The length of time during which they ought
to be kept out for the purpose of deliberating must necessarily
be controlled by the particular circumstances of each case, and
the law has confided a proper discretion to the justice in such a
case. Vol. I, 54, § 102. If the jury is discharged, the justice is

required to issue a new venire, returnable within forty-eight

hours, unless the parties consent to submit the case to the justice

upon the evidence already giv.en. Vol. I, 54, § 102. The parties

may agree upon a different time for the return of the venire.

And if the justice proposes to make it returnable at a later day
than that specified by the statute, and neither party objects,

when both are present and hear the proposition, their consent will

be presumed. Fiero v. Reynolds, 20 Barb., 275.

The verdict.'] A verdict is the opinion which is declared by a
jury as to the truth of the matters of fact or law which are

submitted to them for trial and decision. It is the unanimous
determination of the jury, after hearing the case, the evidence,

(o) Note 660.
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the arguments of counsel, and the charge of the court, if one is

given.

A general verdict is one by which the jury pronounce, at the

same time, on the fact and the law, either in favor of theplaintiff

or of the defendant.

Aspecial verdict is oneby which thejury find the facts of the case,

and the law arising thereon is submitted to the court for decision.

In a justice's court, the verdict must be a general one in all

cases, for the law does not authorize the finding of a special ver-

dict in these courts ; and the justice would have no power to

render a judgment upon such a verdict even if it were found.

Wylie v. Hyde, 13 Johns., 249. When the complaint claims

double or treble damages under some statute the verdict ought

to be general, but it should state whether it is found for single

damages, or for the whole amount of double or treble damages,

for, in the absence of such a statement, the legal intendment will

be that the verdict was for the double or treble damages. Living^

ston V. Plainer, 1 Cow., 175. Such damages must be claimed in

the complaint, or the jury have no right to give them. Mrown v.

Bristol, 1 Oow., 176. If' the jury find single damages in express

terms, then the justice may add to their verdict such sum as will

make double or treble damages, by multiplying the verdict by

two or three, as the case may require. Sedg. on Dam., 571, marg.

pag., and cases in note, 3d ed.

In actions of replevin the jury must find a general verdict for

one party or the other as to the title or right to the possession

of the property, and, in a proper case, must assess the damages
at some specified sum. A verdict must be delivered in open

court and publicly. Yol. I, 54, "^ 101. On the return of a jury

into court for the purpose of rendering their verdict, the justicB

ought first to call the names of all the jurors, and if they all

appear, the plaintiff should then be called to hear the verdict.

If the plaintiff is absent, and no one appears for him, the verdict

cannot be received by the justice. Vol. I, 54, '^ 101.

Before receiving a verdict a justice ought to be careful to ascer-

tain that the plaintiff, or some one in his behalf, is present. And
where a return stated that the justice called the plaintiff, and that

some person not known to the justice answered, it was held irregular

to receive the verdict, and the judgment was reversed. Shove v.

Baynor, 3 Denio, 77. In such a case it affirmatively appears that

some miknown person answers, when it ought to appear that the

plaintiff or some person in his behalf appears and answers.
A judgment will not be reversed on the ground that the return

is silent as to whether the plaintiff was called or not; if it is

desired to raise that question the return ought to show affirnia-

tively that the plaintiff was not called. Warring v. Loomis, 4

Barb., 485 ; Baum v. Tarpenny, 3 Hill, 75.

But if it is fairly to be inferred from the return that the plain-

tiff was not present, although this is not stated in express terms,

the judgment will be reversed. Douglasii v. Blackman, 14 Barb., 381.
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If the plaintiff is actually present at the time of receiving the
verdict, the mere omission to call his name will not be an error
sufficient to reverse the judgment. McEacliron v. Bandies, 34
Barb., 301 ; Oakley v. Tan Horn, 21 Wend., 305.

Before such an objection can be made available, it must appear
from the return that the plaintiff was absent, and that no one
appeared or answered for him. lb.

A judgment which is rendered upon a verdict which was
received in the absence of the plaintiff is not absolutely void, and
it cannot be questioned collaterally, although it is erroneous
and reversible upon an appeal. Belyea v. Bamsay, 2 Wend., 602.
Lamoure v. Caryl, 4 Denio, 370, 373. And when the judgment in

such a case is rendered in favor of the defendant, an appeal must
be taken if the plaintiff would avoid the effect of the judgment,
for he cannot question its validity in a collateral way. lb. When
the plaintiff does not appear, nor any one for him, the proper
judgment for the justice to render is a judgment of discontinu-

ance with the costs of the action. Vol. I, 55, § 110, sub. 5.

If the plaintiff appears, and the jurors are all present, the jus-

tice then asks : Gentlemen of the jury, have you agreed upon your
verdict? To which the foreman of the jury will respond, we have,

if a verdict has been agreed on. The justice next asks : Whom
do you find for ? To which the foreman answers, we find for the

plaintiff {stating the sum), ov ive find for the defendant. And if

a set-off has been proved, which the jury have allowed, so as to

entitle the defendant to a judgment in his favor, the foreman will

state the amount. In replevin actions, the foreman will state that

they find for the plaintiff, or the defendant, and that the damages
are assessed at a specified sum, which must be stated.

The justice will immediately note the verdict in his minutes,

and after this is done, he will address the jury thus: Gentlemen

of the jury i listen to your verdict as it is recorded by the court. You
say you find (stating the verdict as it was rendered), and so say

you all. Unless some of the jury then dissent, this will be the

verdict in the action.

The mere form of the verdict is generally unimportant if it is

substantially a verdict in favor of one party or the other.'' A
verdict of "no cause of action" is very commonly rendered, and
it is substantially a. verdict for the defendant, and the justice

should so enter it in his minutes and docket, which will be

entirely regular. Felter v. Mulliner, 2 Johus., 181.

The justice is bound to render a proper judgment upon such a

verdict, and it will bar a second action for the same cause, even

though no judgment is rendered upon it. lb.

In an action af trespass the jury found a verdict in favor of

the defendant, for six cents damages, and six cents costs, and this

was held to be a verdict for the defendant generally, rejecting the

damages. Goodenow v. Travis, 3 Johns., 427.

A verdict in favor of a plaintiff", for a sum greater than he

claims, or is willing to receive, is a mere formal defect, and the

Wait 11-79 (a) Note 66 1.
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plaintiff may remit the entire verdict or any portion of it, before

judgment is rendered upon it by the justice. Clark v. Denure, 3

Denio, 319 ; Barber v. Rose, 5 Hill, 76 ; Putnam v. Shelop, 12

Johns., 435; Vol. I, 56, § 116.

So, where a verdict is rendered in favor of a defendant for a

specified sum, when he is not entitled by law to recover any sum
by way of damages, he may remit the amount found in his favor,

and take a general verdict in his favor. Burger v. Eortright, 4

Johns., 414.

A verdict may be rendered, and a judgment entered in favor

of a defendant, for a set-off which is proved on the trial, although

the plaintiff does not prove any claim which is allowed in his

favor. Greenleaf v. Low, 4 Denio, 168.

A justice has no power to open a judgment, nor to alter it,

after his judgment has been once rendered, and entered in his

docket. People v. Dela/ivare Com. Pleas, 18 Wend., 558 ; AppMy
V. Strang, 1 Abb., 143 ; Hardy v. Seelye, 3 Abb., 103; S. C, 1 Hilt.,

90 ; Sperry v. Major, 1 E. D. Smith, 361.

But when a judgment is taken by a plaintiff in the absence of

the defendant, on the return day, the default may be opened by
consent, and the cause tried. Scranton v. Levy, 4 Abb., 21 ; S. C, 1

Hilt, 261.

At any time before a verdict is recorded, the jury may correct

or amend it either in form or substance. This may be done upon
their own motion, or at the suggestion of the justice. It may be

done in open court, or they may retire to their room for that

purpose.

In one case, the jury came into court with a verdict in favor

of the defendant ; but the verdict was written upon a piece of

paper, which was handed to the justice, who read it, but did not

publish it, and he then informed the jury that, in his opinion, they

had mistaken the evidence, and he requested them to reconsider

their verdict. The jury retired, and soon after requested the re-

examination of a witness, which was granted in the presence of

both parties, without objection by either ; and, after deliberation,

the jury rendered a verdict in favor of the plaintiff, for twenty-
four dollars and forty-two cents, which was held valid. BlacMey
V. Sheldon, 7 Johns., 32.

At any time before a verdict is publicly delivered and recorded,

any of the jurors may dissent from it, for until that is done it is

not a final verdict. J6.
And before that timie, any juror may change his mind, and

refuse his assent to the proposed verdict, even when it is a sealed

one, which he himself has signed. Root v. Sherwood, 6 Johns., 68.

In such a case, the justice may send the jury out again, to see

whether they cannot agree upon a verdict, and if they do, the

verdict will be regular. Bunn v. Hoyt, 3 Johns., 255.

The jurors must be unanimous, or there is no verdict. And, to'

ascertain whether the jurors are all agreed, either party has a

right to poll the jury, at any time before the verdict is recorded.
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Fox V. Smith, 3 Cow., 23. And the rule is the same, even where
the verdict is a sealed one. 11. To poll a jury is to examine
each juror separately, after the verdict has been given, as to his

concurrence in the verdict. And at the request of either of the
parties, the justice is bound to poll the jury, which he does by
calling each juror by his name, and asking him " Is this your
verdict?" AJad when there are several defendants the form of
question is the same. The defendant polling the jury, cannot
require the justice to put the question in this form: "Is this

your verdict against each and both the defendants?" Lobar v.

Koplin, 4 Oomst., 547. At any time before the verdict is recorded
either party has an absolute right to poll the jury, which it will

be error to refuse. J6. If, on polling the jury, they are unani-
mous, the verdict is recorded, and judgment rendered upon it.

If any of them dissent from the verdict, the justice will either

send them out to reconsider the case ; or he will discharge them,
if that, in his judgment, is the best course.

Where a jury retires late at night, and it is probable that they
wiU be out some time, the justice may direct them to hud a
sealed verdict, whether the parties consent or not. Green v. Bliss,

12 How., 428. Ins such a case, strict practice requires that all

the jurors should sign the verdict, since that is the rule in relation

to sealed verdicts: Ih. But if such verdict is delivered to the

court in the presence of the unsuccessful party, without objection,

it will be valid. 16. So, on polling a jury, if the answer of any
juror is unsatisfactory, the objection must be taken at the time,

or it will be waived. J&.

The party who demands a venire is bound to pay the jurors

their fees on their coming into court with a verdict, and before it

is declared by them, or recorded by the justice.

It has been seen, ante, 617, that a jury cannot be sent out on
Sunday, for the purpose of deliberating upon their verdict. But
if the jury were sent out on Saturday night, and they do not
agree upon a verdict until Sunday, the justice may receive the

verdict even upon Sunday. Hoghtaling v. Osiorn, 15 Johns., 119.

But no judgment can be entered upon it until the next day,

and if there is, it will be reversed. Ih.

There are several matters which are incident to jury trials,

which may as well be noticed here as in any other place.

Questions of fact for jury.] Every question of fact which arises

in the case upon the issues raised by the pleadings, must be
determined by the jury upon all the evidence given on the trial.

And whenever there is any evidence given which raises a question

as to the existence of any fact or facts, the jury are the exclusive

judges of the question. When there is evidence upon both sides

of the question, it must be submitted to the jury for their deter-

mination, notwithstanding the fact that the preponderance of the

evidence is decidedly in favor of one of the parties. Ca/rland v.

Bay, 4 E. D. Smith, 251 ; BoUins v. Dillaye, 33 Barb., 78; AyrauU
V. Chamberlain, 33 Barb., 229 ; Cook v. Litchfield, 2 Bosw., 138.
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So, where there is a general denial of the complaint, and there is

some evidence given by the plaintiif in support of his case, the

question must be submitted to the jury, if the evidence is so far

sufficient that a verdict in favor of the plaintiff would not be

reversed because it was contrary to the evidence, or unsupported

by it. Gates v. Brower, 5 Seld., 205 ; Thompson v. Diclcerson, 12

Barb., 108 ; Bussell v. Cronlchite, 32 Barb., 282 ; McGrath v. Hud-
son River R. R., 32 Barb., 144; Ernest v. Same, 32 Barb, 159;

Borrodaile v. Leek, 9 Barb., 611 ; Kellogg v. Willcie, 23 How., 233.

And, on the other hand, where the complaint is not denied, and
an affirmative defense is set up, or where there is both a denial and
an affirmative defense, if there is any evidence given by the

defendant to establish the truth of such defense, the question

must be submitted to the jury. Thompson v. DicJcerson, 12 Barb.,

108 ; Gardner v. McJEwen, 5 E. P. Smith, 123; Griswold v. Shel-

don, 4 Oomst., 682.

The cases illustrative of these general principles are very

numerous, and are extremely various as to the facts involved in

the decision.

Where the law prescribes a particular measure of damages, the

jury must follow it. But in actions for torts, and in all cases

where the amount of damages is to be assessed upon all the evi-

dence, the jury are the exclusive judges as to the amount of

damages which shall be given, unless the sum should be so

large and disproportionate as to furnish evidence of fraud, par-

tiality, or some other improper motive in the conduct of the jury.

Tifft V. Culver, 3 Hill, 180 ; Cropsey v. Murphy, 1 Hilt., 126

;

Pierce v. Dart, 7 Oow., 609. Or unless the sum is so small as to

show gross injustice to the plaintiff, upon the imcontradicted

evidence given on the trial. Roihins v. Hudson River R. R. Co.,

1 Bosw., 1. Stephens v. Wider, 5 Tiff., 351.

The credibility of witnesses is always a question for the jury.

Merritt v. Lyon, 3 Barb., 110; Leach v. Kelsey, 7 Barb., 466;
Whiting v. Otis, 1 Bosw., 420; McLaughlin v. Barnard, 2 B. D.
Smith, 372 ; Conrad v. Williams, 6 Hill, 444. And the court

below cannot take the question from them, nor can a court above,

on an appeal, reverse their decision. J&.*

Fraud is a question of fact for a jury, where there is any evi-

dence fairly tending to establish it, but whether the evidence
tends to establish fraud, or not, is always a question of law for

this court ; JErxvin v. Voorhees, 26 Barb., 130, 127 ; Gage v. Par-
ker, 25 Barb., 141 ; Vol. I, 854.

Whether there has been a delivery and acceptance of goods in

pursuance of a contract of sale, or whether the delivery was a

conditional, or an absolute one, is a question of fact for a jury.

Smith V. Lynes, 1 Seld., 41. So, a question whether a negotiable

note was taken before or after due, or with or without knowledge of

prior equities. Glo/rkY.Dearlorn, 6 Duer, 309; and so, whether a bill

or note was taken as an absolute payment, or by way of collateral

security. Atlantic Fire Ins. Co. v. Boies, 6 Duer, 583. So, as tc

(a) Note 662.
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whether a sale was made with an intent to hinder, delay or
defraud creditors of the vendor. Brown v. Wilmerding, 5 Duer,
220. So, whether consent was given to an act which would be a
trespass but for the license. Walter v. Post, 6 Duer, 363. Where
a contract was made on the 8th day of October, for the sale of a
quantity of oats which were to be delivered " on or about the first

of November next," and the oats were not delivered, it was held
that the measure of damages was to be regulated by the price at

the time when the oats ought to have been delivered, which
must be within a reasonable time after the first of November

;

and the.question of reasonable time is one of fact for the jury.

Eipp V. Wiles, 3 Saudf., 583. So, when it is shown that money
is delivered by one person to an other, it was a question for the
jury, whether it was a payment or a loan of the money. Morse
V. Bogert, 4 Denio, 108 ; S. C, 1 Oomst., 377. When there is a
dispute-between two persons as to the amount which is due from
one of them to the other, and a certain sum is paid, it is a question

for the jury whether that sum was paid in part or in full payment.
Pierce v. Pierce, 25 Barb., 243. So, whether the payment and
acceptance of money was a usurious transaction is for them to

decide. Garland v. Day, 4 E. D. Smith, 251 ; Bobbins v. Dillaye,

33 Barb., 78 ; Ayrault v. Chamberlain, 33 Barb., 229.

But, where there is no dispute as to the facts, it is a question of

law whether a transaction is usurious. Thomas v. Murray, 34
Barb., 157 ; Dunham v. Dey, 13 Johns., 40." Whether services

were rendered gratuitously, or with an expectation of compensa-
tion therefor, is for the jury. Pendleton v. Empire Stone Co., 5

E. P. Smith, 13. So, whether a written contract for the sale of

goods was delivered conditionally or absolutely. Scott v. Pentz,

5 Sandf , 572.

So, it is for the jury to say for whose benefit an accommodation
note was indorsed. Bridgeport City Banic v. Empire Stone Co., 30
Barb., 421 ; S. C, 19 How., 51. So, where a principal is sought to

be charged with the acts of his alleged agent, the question of

authority in fact is for the jury. Thurman v. Wells, 18 Barb., 500.

So, as to whether a sealed instrument was executed and deliv-

ered at the time it bears date, if there is any evidence to rebut

the legal presumption that it was so executed. Center v. Morri-

son, 31 Barb., 155 ; JElsey v. Metcalf, 1 Denio, 323. So, it is a

question of fact for a jury, whether material alterations in a

written agreement were made before or after execution. Pringle

V. Chambers, 1 Abb., 58. So, when an instrument has no date,

the time of making it is a question of fact. Coons v. Chambers,

1 Abb., 165.

The question of negligence, when the facts constituting it are

alleged to exist, either on the part of the plaintiff or of the defend-

ant, is for the jury, if, on the evidence. It is contested or doubtful

who was negligent. Johnson v. Hudson River B. B., 6 E. P.

Smith, 65 ; S. C, 5 Duer, 21 ; Vanderpool v. Husson, 28 Barb.,

196 ; Brown v. New York Central B. B., 31 Barb., 385 ; Bernhardt
(a) Note 275.
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V. Rensselaer & Saratoga B. B., 32 Barb., 165 ; *S'. C. affirmed, 28

How., 166 ; Fero v. Buffalo & State Line B. B., S E. P. Smith,

209 ; Brown v. Same, 8 E. P. Smith, 191.

Whether a specific erection or building, or whether particular

acts amount to a nuisance, is a matter entirely for a jury. Morgan
V. King, 18 Barb., 277 ; St. John v. Mayor of New Yorlc, 6 Duer,

315. But if the facts are undisputed, it is then a question of law

whether such facts amount to a nuisance. Harlow v. Humision,6
Cow., 189 ; Updike v. Campbell, 4 E. D. Smith, 570 ; Bygcrt v.

Schenclc, 23 Wend., 446 ; Congreve v. Smith, 4 E. P. Smith, 79.

Questions of law for the court.'] Whether a witness is com-
petent to be sworn, is a question of law for the court in all cases,

whether the question is one relating to the legal capacity of the

witness to be sworn, or for any other cause. Prall v. Hinchman,
6 Duer, 351. There are numerous cases of incapacity, such as

idiocy, insanity, infancy, where the witness is of too tender years

to comprehend the nature of an oath, and intoxication, where it

is so gross as to incapacitate the witness. Some of these defects

are temporary, and others are permanent.
So, too, it is always a question for the justice to decide, whether

evidence which is offered is admissible ; its competency or admis-

sibility is for the court ; its credibility or value, for the jury.*

Where there is no question as to the facts, the construction of

a written instrument is for the court, as for instance, the sufficiency

of a notice. Cook v. Litchfield, 2 Bosw., 138 ; S. C., 5 Seld., 279.

So, where a chattel mortgage is fraudulent on its face, the justice

must so hold it as a matter of law ; and in that case, there is no

question of fact to submit to a jury. JEdgell v. Hart, 5 Seld., 213

;

Williston V. Jones, 6 Duer, 504 ; Sjnes v. Boyd, 1 E. D. Smith,

445. Whether a party has committed a fraud is a question for

the jury upon such evidence as is introduced ; but whether par-

ticular evidence which is offered tends to prove fraud is for the

justice to decide. Gage v. Parker, 25 Barb., 141 ; Erwin v. Yoor-

hees, 26 Barb., 127.

Those cases in which a justice is called on to decide upon the

validity of written instruments, are, first, where the plaintiff sues

upon some instrument, and the defendant insists that upon the

face of the paper it Is evident that, as a matter of law, there can-

not be a recovery ; and this objection is frequently, if not usually

taken by way of motion for nonsuit, if it is the sole cause of

action, or by way of objection to its introduction in evidence,

when it is otfered ; or, secondly, when the defendant relies upon
some similar instrument, by way of defense, as a set-off or other-

wise, and the plaintiff objects to its introduction in evidence ; or,

thirdly, whenever either party offers in evidence a paper which,

it is alleged, is not admissible because its invalidity or its incom-
petency appears upon its* face. In all such cases, the justice is

called upon to decide the questions as they arise. But, in the

great majority of cases, the parties leave all the questions of fact

(a) Hills T. London, &c., Gas Co., 3 Htirlst. & Norm., 920.
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Of of Jaw to the jury, uuless it is in the three classes of cases
which have been just mentioned.
There is one other case in which a justice is called upon to

decide upon the law relative to the whole case. When the
defendant insists that there is a material defect in the plaintiff's

proofs, or when he insists that upon all the facts proved, even if

taken as true, there cannot be a legal recovery because the law
will not authorize it, the defendant may insist upon a decision of
this question by way of motion for a nonsuit. And, if the objec-
tion is well taken, the motion must be granted, or it will be error.

See title Nonsuit.
After the evidence is all in, and the case is submitted to the

jury, they will be authorized to decide all the questions involved
upon the merits, whether of Jaw or of fact, unless the justice shall

elect to charge them as to the law ; and, in that case, they are
bound tv> follow the rules of law as laid down by the court in the
charge given. But all questions of fact are exclusively for the
jury, and the court has no right to instruct them how to find upon
any question of fact. The law has made them sole judges of the
questions ot fact, upon such evidence as the court shall permit to
be introduced before them on the trial.

If the jury err in deciding as to the law, when the whole case
is submitted to them, this error can be corrected by an appeal.
See title Appeal. But upon questions of fact, when the evidence
is contradictory, or when the case turns upon the credibility of
witnesses, and there is impeaching evidence, the general rule is

that the verdict is conclusive. See title Appeal. When a judg-
ment will be reversed because it is contrary to evidence, or is

unsupported by it, see Appeal.
A verdict will cure every irregularity in the practice which is

not objected to, as well as every defect in the pleadings, if a sub-
stantial cause of action or a good ground of defense has been
established by the evidence. Brown v. Harmon, 21 Barb., 508

;

Bias V. Short, 16 How., 322.

Objections, exceptions, &c.] In the trial of every action it is very
important that each party should protect his rights, and secure

an opportunity for relief on an appeal, by making objections to

every irregularity in practice, whether it relates to matters of

process, pleadings, or evidence." If an objection is made in due
time, and in regular and sufficient form, it will enable the object-

ing party to review the error complained of; but if no objection

is made, or if it is not made in due time or manner, most import-

ant interests may be hazarded, if not altogether lost. The first

step in the way of reserving a question is to state, orally, to the

justice the precise objection which is urged, and if, after hearing

the matter, the objection is overruled, then an exception is im-

mediately taken, by stating to the justice, orally, that the party

excepts to the ruling or decision of the justice. But, though

objections are made orally, they are not to be left to the keeping

of the memory. Every objection which is made ought to be one
(a) Note 663.



632 TRIAL BY JURY.

in which the party has some confidence of its propriety. And
the objection ought to be taken down in writing in the minutes

of the party, so that the precise ground of objection will appear

in writing. And it is the duty of the justice to take down every

objection in writing, in his minutes, and precisely as it is made.

If it is very lengthy, the substance of it may do ; but the prudent

course of every justice will be to note the objections just as they

are made, or as nearly so as it can be reasonably done. The

object of making an objection, where it is done in good faith, is

to be able to have the objection returned on an appeal, and the

justice cannot do this properly if he omits to take a correct note

of the point made. The law is intended to guard every right of

a partj-, and it is framed on the supposition that fairness will

characterize the conduct of counsel on the trial of a cause, and,

therefore, counsel are permitted to raise as many objections as

they please on the trial. WUUams v. JEldridge, 1 Hill, 249, 253.

But this right cannot be abused by employing it as a means of

wasting time, or of trifling with the court.

A justice ought always to regard an objection as made in good

faith until he can clearly see that such is not the case. And this

same rule applies to a cross-examination of a witness. A learned

judge expressed himself as follows: "I have no doubt of the

power of the court to restrain an abuse of the right of cross-ex-

amination, and to prevent an improper or vexatious delay in the

progress of a trial ; and where a party attempts, bj' frivolous and

impertinent inquiries, to retard the course of justice, and need-

lessly occupy time, the court may correct the abuse by refusing

to permit the party to continue the examination. Such a power
is indispensable to the orderly conduct of a trial, and necessary

to enable the court to bring the cause to a termination. It is,

therefore, the duty of the court to exercise that power whenever
the ends of justice clearly require its interposition. Xot only so,

I think the conduct of a party, or his counsel conducting such

an examination, is a contempt of court, and might properly be

punished as such. Ifo doubt that if, after the court had thus

restrained a frivolous and impertinent trifling with the adminis-

tration of justice, the examining party should desist from such

a course of inquiry, and propose Or offer to propose a question

or questions, clearly pertinent and proper, such questions should

be received and propounded to the witness, even though the

witness had been previously directed to leave the stand. But
neither a party nor his counsel is at liberty to persist in a course

of inquiry vexatious to the witness, tending to delay or embarrass
his adversary, hindering the course of justice, or disrespectful to

the court. The exercise of this power is a matter of some deli

cacy, and it should only be exercised in cases which dearly

require its interposition, and, to some extent, that exercise mnst
be regarded as resting in the sound discretion of the court. In

order to enable the party to review the action of the court in

such cases, he should, no doubt, be suffered to go far enough
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in his examiuation to enable the court to see that his course of
examination is improper, and that he is persisting therein. It

could not be said that a single impertinent question warranted
such an interference. And, for the same purpose of review, the
examining party would be warranted in having a distinct ruling

of the court upon a reasonable number of questions, though
deemed by the court to be irrelevant, to the end that the party
may enter his exceptions to the ruling, and that the appellate
court may have an opportunity to see whether the exigency was
such as to call the discretion of Ihe court below into exercise.

But to go beyond this, and hold that the party may consume the

time of the court in receiving such questions and ruling upon
their propriety, and noting exceptions to such rulings, would
defeat the very power in question, and in its results be as oppres-

sive, improper, disrespectful to the court, and subversive of the

ends of justice as to suffer the questions to be propounded to

the witness." Woodruff, J., in Peck v. Biohmond, 2 E. D. Smith,
381, 382 ; and see Onderdonk v. Banlett, 3 Hill, 323, 328, 329.

One of the most frequent objections heard in a justice's court

is, that certain proposed evidence is irrelevant, immaterial, incom-
petent, illegal or iuiproper. And it certainly is of the first im-
portance to interpose a prompt, clear and sufficient objection to

every kind of illegal or improper evidence. An omission to object

is equivalent to a consent that it may be introduced. The objec-

tion must be made in an appropriate manner, and in the natural

order of time. If a question is improper in form, the question

itself ought to be objected to, and the particular objection as to

its form pointed out. If the question is such as to show that a
responsive answer would introduce illegal, incompetent or irrele-

vant evidence, then the question ought to be objected to on that

ground, and also on the ground that such answer, if given, would
be illegal, incompetent or irrelevant evidence, as the particular

case may be.

When evidence is clearly illegal, and it bears upon a material

issue in the case, its admission under a proper objection to it is an
error which will reverse the judgment if rendered against the

objecting party. Williams v. Fitch, 4 B. P. Smith, 546 ; Frien v.

Lorillard, 5 E. P. Smith, 299 ; Worrall v. Parmelee, 1 Oomst., 519 ;

Wilmot V. Richardson, 6 Duer, 339, opinion ; Murray v. Smith,

1 Duer, 413; Whiting v. Otis, 1 Bosw., 420, 424 ; Ward v. Wash-
ington Ins. Co., 6 Bosw., 230; Dresser v. Ainsworth, 9 Barb., 619;

PenfieldY. Carpender, 13 Johns., 350; Tattle v. Hunt 2 Oow., 436.

There is a class of cases in which it has been held that the

admission of irrelevant or improper evidence would not be a

cause of reversal of the judgment, provided there was abundant

competent evidence in the case to warrant the judgment, exclu-

sive of the improper evidence. Port v. Smith, 5 Barb., 283;

Spencer v. Saratoga & Washington R. R. Co., 12 Barb., 382 Buck
V. Waterhury, 13 Barb., 116 ; Andretvs v. Harrington, 19 Barb.

343 ; Moore v. Somerindyke, 1 Hilt., 199.

Wait 11—80
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There may be cases in which it is entirely clear that improper

evidence could not have influenced the result in the court below;

and in such cases the decisions just referred to may be applicable.

But in every case in which it is evident that the improper evi-

dence may have influenced the result, the error will be a fatal one

to the judgment. And in cases of doubt whether the improper

evidence really affected the result, the reception of the evidence

will be held erroneous. Post, 905.

When an irregularity is objected to, or when improper evidence

is offered, the party objecting must fully, clearly and distinctly

state the grounds of objection." A general objection may be

sufficient in some cases, as for instance, where the objection could

not have been obviated had it been specifically pointed out.

Merritt v. Seaman, 2 Seld., 168. Where an objection is general,

and the evidence is proper, but the mode of proving it is

improper, the court will presume that the objection is not made
as to the manner, but as to the matter, and the objection will be

unavailing. Bellows v. Saclcett, 15 Barb., 96. Where a written

instrument is offered in evidence, and the objection is general, it

will not reach a defect in the execution or acknowledgment of

it. Mabhett v. Wliite, 2 Kern., 442 ; nor as to the want of the

subscribing vvitness. Banney v. Gwynne, 3 E. D. Smith, 59; CrooTie

V. Mali, 11 Barb., 205.

So, where evidence is offered which is competent as to one of

two defendants, but not as to the other, the objection by the latter

must limit the objection to himself; for if it is general as to both
defendants, it will be too broad, and will not be available as to

the one who might have properly objected. Black v. Foster, 28

Barb., 387 ; Fox v. Jackson, 8 Barb., 355. But where there is a

connected oifer to prove several facts, some of which are admissi-

ble and some inadmissible, a general objection to the whole offer

will be sufficient to sustain its exclusion by the court. Hosley v.

Black, 26 How., 97.* The time of making an objection is of much
importance, and especially is this true when the opposite party

could have obviated the objection had it been seasonably taken.

And whenever the objection relates merely to matters of practice,
^

either as to process, pleadings, the introduction of evidence, or

'

the rulings of the court, the objection must be promptly presented
or it will be conclusively waived. The court does not favor a

deceptive, secret, or unfair mode of raising an objection ; and,

therefore, such objections as could have been fairly answered, if

they had been seasonably made, will be disregarded on appeal
if not specifically made below. Coon v. Syracuse & Utica B. B.,

1 Seld., 492; Dayharsh v. Ems, Id., 531; Barnes v. Ferine, 2

Kern., 18; Jencksv. Smith, 1 Comst., 90; Cowperthwaite v. Shef-

field, 3 Id., 243; Bumstead v. Dividend Mut. Ins. Co., 2 Kern., 81
Brotvn v. Cayuga & Susquehanna B. B., Id., 486; Hunter v. Oster

houdt, 11 Barb., 33 ; Grooke v. Mali, Id., 205 ; Rubha/rd v. BusseU,
24 Id., 404 ; Westbrook v. Douglass, 21 Id.. 602 ; Fowler v. Clear-

water, 35 Id., 143 ; Willard v. Bridge, 4 Id., 361 ; Peck v. Bioh-
(a) Note 664 * S. 0.. 1 Tiff., 438.
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motid, 2 E. D. Smith, 381 ; Fairbanks v. Corlies, 3 Td., 583 ; Avo-
gadro v. Bull, 4 Id., 384. The foregoing are but a few of the
very numerous cases upon this question.
Where the objection, however, is one which the opposite party

could not have answered by further evidence, or by any act on
his part, the objecting party may raise it, for the first tiuie, on an
appeal. Tifft v. Tifft, 4 Denio, 175 ; Pepper v. Haight, 20 Barb.,
429 ; NewGomb v. Clarice, 1 Denio, 226.

Where there is no appearance by the defendant in the court
below, he does not waive the right to object to illegal evidence
which was introduced at the trial, and he may raise the question,
for the first time, on an appeal. Perkins v. 8teUins, 29 Barb.,
523; Northrup v. Jackson, 13 Wend., 85; Squier v. Gould, 14
Wend., 159 ; Finch v. McDowall, 7 Cow., 537 ; Stafford v. Wil-
liams, 4 Denio, 182, 184 ; Warnick v. Crane, Id., 460 ; Davidson
V. HutcMns, 1 Hilt., 123 ; McNutt v. Johnson, 7 Johns., 18." So,
where there is no appearance below by the defendant, he may
insist that there is a material defect in the proofs. IT). But, in
such cases, if a good case is proved, no objection to the sufliciency

of the pleadings can be taken, Stafford v. Williams, 4 Denio, 182;
nor can any objection to a juror be taken, Clarke. Tan Vrancken,
20 Barb., 278 ; and in one case it was held that the admission of
illegal evidence was not a fatal error, if there was abundant valid

evidence besides to sustain the judgment. Puck v. Wateriury, 13
Barb., 116.

Objections which go to the jurisdiction may always be raised

on an appeal, even when there is no appearance below. Tiffany v.

Gilbert, 4. Barb., 320; Robinson v. West, 11 Id., 309; Willins

V. Wheeler^ 8 Abb., 116 ; 8. C, 28 Barb., 669 ; Cooper v. Pall, 14
How., 295. And where the justice has no jurisdiction of the
subject matter of the action, or where he is related to one of
the parties, an appearance on the trial and a litigation of the

cause, without mentioning the objection, will not prevent the

party from raising the question upon an appeal, because express

consent would not confer jurisdiction in such a case, and, of

course, an implied consent by waiver would not be any better

than an express consent for that purpose. Post v. Black, 5 Denio,

66 ; Converse v. McArthur, 17 Barb., 410 ; Dudley v. Mayhew, 3
Oomst., 9 ; Beach v. Nixon, 5 Seld., 36 ; and see ante, 16, Juris-

diction. An erroneous ruling of a justice* in favor of admitting
illegal evidence under exception, will do no harm if no illegal evi-

dence is actually introduced under such ruling. Hoivland v. Wil-
letts, 5 Seld., 1 70 ; S. C, 5 Sandf., 219 ; Yallance v. King, 3 Barb., 548

When a ruling or decision is made by a justice upon any ques-

tion raised by any objection, it is not important whether the

justice assigns a correct reason for his decision ; if the decision

Is right it ^ill be sustained, however erroneous the reason assigned

for it may be. Gillespie v. Torrance, 7 Abb., 462 ; Munro v. Pot-

ter, 34 Barb., 358 ; Deland v. Richardson, 4 Denio, 95.

A justice has power to strike out illegal evidence on a motiou
(a) Armstrong v. Smith, 44 Barb., 120.
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for that purpose. Beely v. Barnes, 4 Denio, 73/ But when evi-

dence is received under an objection, it must be acted upon as a

part of the evidence in the case, even though it be illegal. Heely

V. Barnes, 4 Denio, 73 ; Meyers v. Betts, 5 Id., 81 ; PenfieU v.

Carpender, 13 Johns., 350 ; Allen v. Way, 7 Barb., 585. When
evidence is offered and objected to, the justice must admit it

absolutely, or not at all ; he cannot admit it conditionally, unless

the parties consent. Haswell v. Bussing, 10 Johns., 128 ; Allen

V. Way, 1 Barb., 585. But the parties may, by express consent,

receive the evidence, subject to a future decision as to its admis-

sibility, and the evidence may, in that case, be taken conditionally.

And express consent need not be shown, for if that course is

proposed, and no objection is made, consent will be implied.

McKnight v. Bunla/p, 1 Seld., 537. Whenever any fact or state

of facts is assumed below as true, such assumption will be held

to be conclusive when the case is removed by appeal to an

appellate court. When a matter is treated as a question of law

in the court below, it cannot be urged on appeal that it was really

a question of fact for a jury. Barnes v. Ferine, 2 Kern., 18. So

when a fact is assumed as proved at the trial, no allegation to

the contrary can be heard on appeal. Andrews v. Harrington,

19 Barb., 344.'' So, in an action upon a chose in action, if no

objection is made that the plaintiff has failed to show title to it,

that will be conclusive on aj)peal. Austin v. Bums, 16 Barb.,

643. A fact assumed to be conceded in the pleadings is conclu-

sive after the trial below. Munson v. Hegeman, 10 Barb., 112.

Where the defendant assumed that the plaintiff was a corporation,

this was held conclusive upon appeal. Kennedy v. Cotton, 28

Barb., 59. So, an assumption that a plaintiff is a public oflficer

is governed by the same rule. Paige v. Fazackerly, 36 Barb.,

392. Whenever it is intended to raise a question as to the sufH-

ciency of the evidence below, the objection must be distinctly

and clearly taken before the justice, or it will be assumed that

no objection is made on that account. Westbrook v. Douglass, 21

Barb., 602 ; Austin v. Burns, 16 Id., 643 ; Jencks v. Smith, 1

Oomst., 90; Smith v. Sill, 22 Barb., 656; 'Merritt v. Seaman
6 Id., 330 ; Whitlock v. Bueno, 1 Hilt., 72 ; Calre v. Sturges, Id..

160 ; Lee v. Schmidt, Id., 537. But when there is no conflict

in the evidence, nor any question as to its sufficiency, and the

whole question relates to the right to recover, as a matter of law,

upon all the evidence, no objection need be taken as to the sutii-

ciency of the evidence. Pratt v. Foote, 5 Seld., 463.

The rejection of legal and competent evidence is always a

fatal objection on an appeal. Ealcin v. Broivn, 1 E. D. Smith, 37

;

Kendall v. Grey, 2 Hilt., 301 ; Bissell v. Marshall, 6 Johns., 100.

As we have alreadj' seen, ante, 631, general objections are usually

unavailable. But great care is necessary in taking specific objec-

tions, for the reason that, when a specific objection is taken, it

will be presumed that the party did not intend to raise any other

questions than those specified, and all other objections which
(a) NOTB 665. (6) Note 666.
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might have been taken, but were not, will be deemed to be
waived. Sheldon v. Wood, 2 Bosw., 269; Neivton v. Harris, 2
Seld., 345 ; Potter v. Deyo, 19 Wend., 361 ; Dunham v. Simmons,
3 Hill, 609 ; Smith v. Hill, 22 Barb., 656. Objections are some-
times taken more broadly than is proper, and the objection thus
fails altogether, when a proper objection would have been avail-
able, and sustained by the court. Where several letters or papers
are offered in evidence, a general objection to them all will be
useless, if any of the letters or papers are admissible. To secure
a valid objection, it should be contined to the objectionable paper
or letter. Day v. Both, 4 E. P. Smith, 448 ; and see MoAlUster
V. Eeab, 4 Wend., 484; S. C, 8 Id., 109. When evidence is

offered which is admissible for one purpose, but not for an other,
or when it is admissible as to one of the parties, but not as to
an other, the objection must be confined to that purpose or
person as to which it is not admissible, or the objection will be
unavailing. BlacJc v. Foster, 28 Barb., 387; Fox v. Jackson, 8
Id., 355 ; Harris v. Panama E. R., 5 Bosw., 312 ; Dunham v.

Simmons, 3 Hill, 609; Richardson v. Wilkins, 19 Barb., 510.
Offers to prove certain facts are sometimes made, and objected

to by the opposite party, and ruled upon by the justice. When
it is supposed that the offer will be overruled, it is generally
made quite as broadly and strongly as the facts will walrrant

;

though no reputable lawyer will make an offer to prove facts

which he knows cannot be established by proof, if permitted to

make the attempt. And when an offer is made in good faith,

it must be done in such a manner as to show clearly what is

offered, and that the evidence is competent and relevant. If the
offer is ambiguous, or if it does not show that the evidence is

relevant and competent, it will be insufficient. Daniels v. Patter-
son, 3 Oomst., 47, 51. Objections and exceptions which are
relied on must be specifically taken; and a general agreement
that all the evidence shall be considered as objected to, will

not be sufficient to raise particular objections upon an appeal.

Stephens v. Reynolds, 2 Seld., 454.

An objection will be useless where the decision is one within
the discretion of the justice ; Ford v. David, 1 Bosw., 570 ; Hol-
hrook V. Wilson, 4 Bosw., 65 ; Hunt v. Hudson River R. R., 2
Dner, 482 ; Roth v. Schloss, 6 Barb., 308 ; Broivn v. McGune, 5

Saadf., 224 ; Watson v. Bailey, 2 Duer, 509 ; Phincle v. Yaughan,
12 Barb., 215. An objection may be waived, although it may
originally have been a valid one. If a nonsuit is moved for

upon the ground of a defect in the evidence, when there really

was such a defect, the introduction of evidence which completes

the proof by either party, will cure the error of refusing to

grant the motion at the time when it was naade. Kent v. Har-
Gourt, 33 Barb., 491 ; Barrick v. Austin, 21 Id., 241 ; Breidert v

Yincent, 1 B. D. Smith, 542 ; Lambert v. Seely, 2 Hilt., 429 ; and
see ante, 579, 580, Nonsuit.

Of the Justice's discretion.'] There are many matters as to
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which it is impossible to lay down any general rnle for their dis-

position ; and at the same time, it is necessary that there

should be some decision of them. In such cases a large discre-

tion is conferred upon the justice, in the belief that he will

faithfully, fairly and equitably exercise it. The right to open and

close the case to the jury, or to the justice in their stead, is not a

matter of discretion, but of strict right, to be governed by legal

rules. Huntington v. Gonkey, 33 Barb., 218 ; Ayrault v. Ohaml&r-

lain, 33 Id., 229 ; ante, 414.

But whether the pleadings shall be read to the jury, is a mere

matter of discretion. Willis v. Forrest, 2 Duer, 310. If a portion

of them is read, they must all be read if that is asked. And
where a plaintiff" rea4 a portion of the answer, it was held that

the defendant had a'right to have the entire answer read. &il-

dersleeve v. Jfa/ioity, S JDuer, 383. In a justice's court, either

party should, be .pietmitted to read the pleadings to the jury; for

it is important thait those who are sworn to try the issues should

know what those issues are. All relevant and competent evi-

dence must be received if offered. But the order in which the

proof shall be introduced is entirely within tbe justice's discre-

tion. Bedell v. Powell, 13 Barb., 183. And after a plaintiff has

given some evidence and rested his cause, and the defendant has

introduced his evidence, the justice may, in his discretion, permit

the plaintiff to go into evidence in relation to an entirely new
cause of action, as to which no proof had been previously given,

if it is a matter which is embraced within the pleadings. Peckham
V. Leary, 6- Duer, 495. But the defendent will be entitled to

rebut such proof by evidence, and to make any defense which he

may have to it. So, after either or both parties have rested, the

jxistice may permit new witnesses to be recalled upon points as

to which evidence has already been given by both parties.

Anthony v. Smith, 4 Bosw., 503.

A justice may grant, or he may refuse a suspension of the

examination of a witness to enable him to look for a paper which
is important, and which he had not been notified to produce at the

trial. Fairbanks v. Corlies, 1 Abb., 150 ; S. C, 3 E. D. Smith, 582.

If one party introduces irrelevant evidence, the justice may
permit a cross-examination as to the same matters. Keelsr v. Del-

avan, 4 Barb., 317. Still the justice is not bound to hear irrel-

evant evidence in answer to irrelevant evidence given on the other

side without objection. Farmers' andManuf. Bnnkv. Whinfield, 24

Wend., 420. But, if irrelevant evidence is decided to be compe-
tent, and it is admitted in favor of one of the parties under

objection, the justice will be bound to permit the opposite party

to prove the contrary, or to answer such evidence by evidence in

answer or reply. Ward v.Washington Ins. Co., 6 Bosw., 229.

Where both parties have given parol proof of the contents of a

written instrument without objection, thejustice may permit either

of them to pursue the inquiry as to its contents, by parol. Morss'V.

Stone, 5 Barb., 516.
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Upon questions relating to the characters of witnesses, the jus-
tice may limit the number of impeaching witnesses to be sworn
on either side. Spear v. ilf^/ers, 6'Barb., 445; Nolton v. Moses, 3
Id., 31; Oreen v. Brown, 3 Id.', 120. -But- the rule ought to

be laid down at the commeneeiiritot of the exaitiiuation upon sucti

questions ; and it ought to be equal as to the parties. So, too, the
number of witnesses may be lihiited, when they spe^k of mere
matters of opinion. Sizer v. Burt, 4 Denio, 426. But this rule

does not apply when the witnesses are called to prove facts in

relation to material points upon the merits. Ante, 607.

When evidence is offered which, standing alone, does not seem
relevant, the justice may require the party offering it to state

how it is to be made material. Adsit v. Wilson, 7 How., 64 ; Beal
V. Finch, 1 Kern., 135. So, a party may object to evidence which
is apparently irrelevant, and require a statement of facts showing
its relevancy. Tb.

Irrelevant evidence may be excluded by the justice on his own
motion ; he need not wait for an objection from the opposite

party. Cooper v. Barber, 24 Wend., 105 ; Corning v. Corning, 2

Seld., 97. Ante, 616.

Whether leading questions shall be put to a witness is entirely

discretionary with the justice. Cheeiney v. Arnold, 18 Barb., 435
;

Budlong v. Tan Nostrand, 24 Barb., 25 ; Seymoiir v. Bradfield, 35
Barb., 49. And this discretion will not be interfered with unless it

is evident that it has been grossly abused. Ih. Whether a wit-

ness shall be recalled after he has left the stand, is entirely a
matter of discretion. Sheldon v. Wood, 2 Bosw., 269 ; Treadwell v.

StebMns, 6 Id., 538 ; Meakim v. Anderson, 11 Barb., 216. Aud
so of recalling a witness after the case has been declared closed

as to the evidence. Anthony v. Smith, 4 Bosw., 503 ; Chancel v.

Barclay, 1 E. D. Smith, 384; Heidenheimer v. Wilson, 31 Barb.,

637; DuncJcle v. Koclcer, 11 Id., 387; Burger v. White, 2 Bosw.,

92 ; Silverman v. Foreman, 3 E. D. Smith, 322 ; Sarpell v. Curtis,

1 E. D. Smith, 78 ; Stacy v. Qraliam, 3 Duer, 445.

After a plaintiff has rested his cause, the justice may refuse to

receive any further evidence on his side, except by way of reply.

SUepard v. Potter, 4 Hill, 202. This rule, however, is scarcely

ever enforced in a justice's court; and to refuse evidence to

supply a mere formal defect in the plaintiff's evidence, even
after he had rested his cause, will be sufficient ground to reverse

the judgment. Lewis v. Ryder, 13 Abb., 1.

A witness will not be permitted to return to the stand merely
to reiterate his statements, though the justice may allow it if he
sees fit. Hughes v. Mulvey, 1 Sandf., 92, 95.^ This may sometimes
be proper, as where there is a disagreement as to what the

witness testified, or if it has not been taken down in the minutes

;

and see ante, 488. A witness may be recalled after the summing
np of the cause has commenced, if the case is a proper one to

require it, and the justice thinks it best to permit it. DuncMe v.

Kocker, 11 Barb., 389. In the last case cited the witness was
(a) Note 667.
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recalled to state how he had testified upon a particular point

;

and see Lmv v. Merrills, 6 Wend., 268 ; and see ante, 488. After

a cause has been submitted, and partially or wholly summed up,

it ought to be a strong case which would induce a justice to

permit a witness to be recalled, especially when a corrupt wit-

ness would see precisely how to shape his answers, after hearing

ihe entire cause argued by counsel.

It is for the justice to determine how long he will hold open
bis court for the appearance of a witness who is absent; though

the exercise of this discretion will be corrected when it has

evidently been abused.

SECTION II.

PROCEEDINGS AGAINST A JUROR FOR NON-ATTENDANCE.

The statute provides that a fine may be imposed upon a juror

who has been duly summoned, and who refuses or neglects to

appear or to serve as such without a reasonable excuse therefor.

Vol. I, 54, § 103. When a juror has been duly summoned, and
he refuses to attend or to serve as the law requires, the justicf,

ought to proceed with the trial without him ; and after the com-
pletion of the trial, a summons should be issued by the justice

requiring the juror to show cause why he should not be fined.

A two days' summons will be proper. UobMns v. Qorham, 26

Barb., 586; 8. C, 11 E. P. Smith, 588. If this summons is

returned, personally served, and the juror does not appear on

the return day, at the proper time and place, the justice should

then issue an attachment for the purpose of bringing such delin-

quent juror before him. II). The attachment may be made
returnable forthwith, or at some short period, say two days;

and it should be served in the same manner as an attachment
against a defaulting witness. A non-appearance by a juror, or

a refusal to serve as such in a proper case, is a contempt of court.

n. 'And before proceeding to fine him, a summons may be

issued and served on him for the purpose of giving him an oppor-

tunity to excuse bis default. If he refuses to appear in obedience

to the summons, the law gives a compulsory process by attach-

ment, to compel his attendance. BobMns v., Gorham, 26 Barb.,

586 ; & C, 11 E. P. Smith, 588. It is not necessary, however, for

the justice to issue a sumin.ons for the purpose of notifying the

juror to attend, li. The justice may issue a warrant in the first

instance, and the process,, though it should be in the form of an

attachment, is in substance and legal eifect a warrant. II. The
validity of a conviction under this statute is not affected by the

omission of a justice to enter in his docket the minute thereof

made by him. Ih. If a summons is issued in the first instance,

and the juror attends, in pursuance of its commands, and appears
in the action, the justice may dispose of the matter of the fine

upon the return of the summons. li. But if he does not appear,

no action can be taken until the juror is actually present before

the justice. 11. There is no plaintiff" in such a proceeding, for
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it is not an action, but a summary proceeding ; and the defaulting
juror is allowed to excuse himself upon his own oath, or by other
legal evidence. Ih. The statute does not, in terms, give a war-
rant or attachment, but it gives the power to impose a fine ; and
the power to punish, of necessity, gives the power to bring the
delinquent before the court for punishment. II. The return
of the constable that he had summoned the juror is prima facie
evidence of a proper service, and if not traversed is conclusive evi-
dence of the fact. Ih. On the return of the attachment, if the
juror does not show a sufficient excuse for his non-attendance,
the justice should proceed to impose a fine upon him, which
cannot exceed ten dollars, nor be less than sixty-two cents,
together with the costs. Vol. I, 50, § 75 ; Id., 54, § 103. The
fine is collectible by execution against the property of the juror,
if he has any liable to execution, and in default thereof he may
be imprisoned. Vol. I, 50, 54, §§ 75, 76, 77, 78, 103 ; BoUins v.

Gorham, 26 Barb., 586 ; S. C, 11 E. P. Smith, 588. In the case
last cited the court commended the conduct of a justice in
enforcing the attendance of a juror by attaching and fining him
for his non-attendance. The justice ought to draw up and sign
the record of conviction, and copy it into his docket ; but the
omission to enter it into his docket will not affect its validity, as
the statute is merely directory upon that point. li.

Summons against a defaulting juror.

Albany County, ss: The People of the State of New York, to any con-
stable of said county, greeting: We command you to summon Richard
Smith to appear before the undersigned, a justice of the peace of the town
of Bethlehem, in said county, at his office in the said town and county, on
the 4th day of June, 1865, at ten o'clock in the forenoon, to show cause
why he should not be fined, according to law, for his non-attendance as a
juror before the said justice, at his said office in the said town, ou the 1st

day of June, 1865, in a certain cause there depending before the said jus-

tice, in which A. B. was plaintiff, and C. D. was defendant ; and have you
then there this precept. Given under my hand this 2d day of June, 1865.

J. WOOD, Justice.

Constable's return to summons.

On the 2d day of June, 1865, I did, at the town of Bethlehem, in the

county of Albany, serve the within summons, personally, on Richard Smith,
the juror named therein. Dated, Bethlehem, June 2d, 1865. Constable's

fees, $ . TIMOTHY SHERROD, GonstabU.

Attaxihment to compel attendance of juror.

Albany GotrNTY, ss : The people of the State of New York, to any
constable of said county, greeting : Whereas, it has been made to appear

to the undersigned, a justice of the peace of the town of Bethlehem, in

the county of Albany, by due and legal proof made before me, that Richard

Smith was, on the 1st day of June, 1865, duly summoned as a juror, to

appear before the undersigned, at his office in said town, at ten o'clock

in the forenoon, to make one of a jury, to try a cause then depending

before me, in which A. B. was plaintiff, and C. D. was defendant, and

whereas said Richard Smith made default, and refused to appear or attend

Wait 11—81
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as such juror at the time and place aforesaid ;
and whereas, on the

second day of June, 1863, a summons in due form of law, was duly

served upon the said Richard Smith, requiring him to appear before me
at my office at the town aforesaid, on the fourth day of June, 1865, at

ten o'clock in the forenoon, to show cause why a fine should not be

imposed upon him for such non-attendance as a juror as aforesaid ;• and

whereas, the said Richard Smith has neglected to appear and show

cause why he should not be fined according to law, after due service of such

summons, and due proof of the service thereof having been made before me,

we command you to attach and take the body of the said Richard Smith

and bring him forthwith (or on some specified day) before the said

justice, at his office in the town aforesaid, to answer all such matters as

shall then and there be objected against him, for having neglected to attend

the trial of said action as a juror. And have you then and there this pre-

cept. Given under my hand this fourth day of June, 1865.

J. WOOD, Justice.

See also the form in Boblins v. Gorham, 11 E. P. Smith, 589,

590, which was sustained by the court of appeals.

Minute of conviction of a defaulting juror.

Albany County, ss: Be it remembered, that on this sixth day of June,

1865, Richard Smith is convicted before me, and fined the sum of ten dol-

lars, besides two dollars costs for non-attendance as a juror before me at my
office, in the town of Bethlehem, in the county of Albany, on the first day

of June, 1865, in a certain cause then and there depending before me, in

which A. B. was plaintiff, and C. D. defendent.

J. WOOD, Justice.

Execution against juror for fine and costs.

Albany County, ss : The People of the State of New York, to any

constable of said county, greeting : Whereas, Richard Smith was, on the

6th day of June, 1865, convicted and fined by the undersigned, a justice

of the peace of the town of Bethlehem, in the county of Albany, the sum
of ten dollars, besides two dollars costs, for non-attendance as a juror'before

the said justice, at his office in the town of Bethlehem, in the county of

Albany, on the 1st day of June, 1865, in a certain cause then and there

depending before me, the said justice, in which A. B. was plaintifii and C.

D. was defendant, a record of which conviction, and of the cause thereof,

has been duly made and entered in the docket of the undersigned justice.

And whereas the said Richard Smith has neglected to pay the said fine

and costs, you are hereby commanded to levy the said fine and costs of

the goods and chattels of the said Richard Smith ; and for want thereof, to

take and convey the said Richard Smith to the jail of said county, there to

remain until he shall pay such fine and costs. And the keeper ofsaid jail is

required to keep the said Richard Smith in close custody in said jail,

until the fine and costs aforesaid be paid, or until thirty days after the

commencement of this imprisonment. Given under my hand, at Bethlehem,

this 6th day of June 1865.

J. WOOD, Justice.

SECTION III.

0ONTE51PTS OF COURT.

There is no doubt about the common law right to punish a

contempt of court in certain cases ; but, in this state, the statute
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has expressly given authority in certain cases, and as expressly
excluded it in all others. Vol. I, 73, § 199. Under this statute
the only question will be, whether the act done or omitted is a
violation of the statute. The punishment is also prescribed by
statute. Vol. I, 73, § 200. No person can be punished for a
contempt until he has had an opportunity to be heard in his

defense. When the contempt is committed in the immediate
presence of the justice, he may at once call upon the offender
for his defense, without issuing any process for that purpose. If

such person leaves the court before he can be called upon to

make his defense, the justice may issue a warrant for his arrest

Vol. I, 73, '^ 201.

Warrant to arrest for a contempt.

ALBANY COUNTY, )

Town of Bethlehem, j

**

'

The People of the State of New York, to any constable of the county of
Albany, greeting : We command you to apprehend Richard Peters, and
bring him before J. Wood, Esq., one of the justices of the peace of the
town of Bethlehem, in the county of Albany, at his office in said town, to
show cause why he, the said Richard Peters, should not be convicted of a
criminal contempt, alleged to have been committed on the 2d day of June,

1865, before the said justice, while engaged, as a justice of the peace, in

judicial proceedings. Given under my hand, at Bethlehem aforesaid, this

2dday of June, 1865. J. WOOD, Justice.

This warrant should be delivered to any constable of the
county for service ; and the oflScer will proceed to execute it

in the same manner that a civil warrant is executed. After the
arrest of the person who committed such contempt, and his

appearance before the justice, the latter should state distinctly

to such offender the particular circumstances of the offense with
which he is charged ; and he should be called upon for his

defense. The justice may reduce such statement to writing,

which will be the more prudent course, since it will then be easy
to show precisely what was alleged as the contempt. If the

offender can show any facts which will excuse his acts from being
considered as a contempt, the justice may discharge him ; but
if the excuse is unsatisfactory, or if he refuses to make any
excuse, the justice will proceed to convict him of the contempt.

No evidence is necessary in such a case, since the justice proceeds

entirely upon such matters as occurred in his immediate presence.

The object of punishing a contempt is to secure that invariable

respect for the laws and for courts which must exist if the laws

or if justice is to be properly administered by the courts. When
a proper apology is offered, the justice may accept it, and omit

to enforce the further proceedings. But when there is a refusal

to apologize, and a persistence in contumacious conduct, the

justice ought to enforce the law with a firm hand ; and, if justice

requires it, the punishment should extend to the full limits of the

law. Vol. I, 73, § 200. In every case of a conviction for a

contempt the justice must immediately make up a record of con-
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viction, in which must be stated the particular circumstances of

the offense, and the judgment rendered thereon, which must be

subscribed by the justice, and filed in the county clerk's office

within ten days after its date. Vol. I, 73, '^-^ 202, 203.

Record of conviction for a contempt.

Albany County, ss: Whereas, on this second day of June, 1865, while

the undersigned, a justice of the peace of the town of Bethlehem, in said

county, was engaged in the trial of an action (or other judicial act), in

which A. B. was plaintiff, and G. D. was defendant, at his office in said

town, in accordance with the statute in such case made and provided,

Richard Perry did, willfully and contemptuously, interrupt me while

engaged in the trial of said case, and did then and there conduct himself

so disorderly and insolently towards the said justice, and, by making a

loud noise and a great disturbance, did inteiTupt such proceedings, and
impair the respect due to the authority of such justice ; and, on being

ordered by me, the said justice, to cease making such noise and disturbance,

he, the said Richard Perry, refused so to do, but, on the contrary, he

declared publicly and with a loud voice that I was a partial justice, and

that no defendant ever received justice in a cause tried before me (or what-

ever the offensive words may be) ; and whereas, the said Richard Perry

was immediately called upon by the said justice to answer for the said

contempt, and to show cause why he should not be convicted thereof, and
he, not showing any cause nor making any defense to said charge, nor

excusing himself therefrom,* be it therefore remembered, that the said

Richard Perry is adjudged to be guilty, and is convicted of the contempt
aforesaid, before the said justice, and adjudged by the said justice to pay
a fine of ten dollars, and be imprisoned in the county jail of said county

for the term of five dayS) and until he pays such fine, or he is duly dis-

charged from imprisonment according to law. Given under my hand this

2d day of June, 1865. J. WOOD, Justice.

In every instance the statement of the offense should be made
with particularity and minuteness, so as to comply with the

requirements of the statute. Vol. I, 73, % 202.

A precedent is useful merely as a guide in the matter, for the

circumstances of each case will differ from any precedent, and
from almost any other case. Two things should be constantly
observed in drawing a record of conviction; one is, that the

offense is clearly one within the meaning and intent of the statute,

and the other is that the offense should be stated as nearly in the

language of the statute as may be, with a circumstantial detail

of the acts constituting the oifense. If a warrant was issued

for the arrest of the offender, for the purpose of bringing him
before the justice, the record of conviction should recite that

fact. After stating the facts showing the contempt, the recital iu.

the record of conviction may show the arrest as follows : "And
whereas, the said Eichard Perry was brought before me upon a

warrant duly issued by me for that purpose, and required to

answer for the said contempt, and show cause why he should not
be convicted thereof." Then, following this, continue the state-

ment that no cause was show:n, &c., as follows: "And whereas the

said Eichard Perry was thereupon required to answer for the said
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contempt, and show cause why he should not be convicted thereof;

and whereas the said Eichard Perry did not show any cause, nor
make any defense against the said charge ; Be it therefore remem-
bered," &c., as in the precedent.

'

Warrant of commitment for a contempt.

COUNTY OF ALBANY, ) ^ .

Town or Bethlehem,
)

The People of the State of New York, to any constable of said county,

and to the keeper of the common jail of said county, greeting : Whereas,
&c., (recite the record of conviction so as to show the entire charge

-therein contained, omitting the conclusion of the record, which states the

conviction in the following words :
" Be it therefore remembered," &c.,

and then proceed as follows) : And whereas, the said Richard Perry was
thereupon adjudged to be guilty, and was convicted by me, the said justice,

of the criminal contempt aforesaid, and was adjudged to pay a fine of ten

dollars and be imprisoned in the county jail of said county for the term of

five days, and until such fine is paid or he is discharged from imprisonment

according to law.

Therefore you, the said constable, are hereby commanded to take, con-

vey and deliver the said Richard Perry into the custody of the said keeper

of the said jail ; and you, the said keeper, are hereby required to receive

the said Ricibard Perry into your custody in the said jail, and him there

safely keep during the said term of five days, and until he pays the said

fiae, or is duly discharged according to law ; hereof fail not. Dated this

2d day of June, 1865. J. WOOD, Justice.

The justice acts judicially in convicting any person of a con-

tempt, and therefore no civil action can be maintained against

him for making any such conviction. RobMns v. Gorham, 26

Barb., 586 ; S. G., 11 E. P. Smith, 588. And if the fine is col-

lected or the offender is imprisoned, no action lies against the

justice, because his proceedings cannot be overhauled in such a

collateral way. J6.

The proceedings must, however, be regular on their face, and

show a compliance with the requirements of the statute. II.

Though the statute is merely directory as to entering the convic-

tion of a defaulting juror into the docket. 16. If the record of

conviction shows jurisdiction, the statements contained in it are

not traversable, and are conclusive in any action which may be

brought against the justice. Mather v. Hood, 8 Johns., 44 ; Bob-

lins V. Gorham, 26 Barb., 586 ; S. G., 11 E. P. Smith, 588.

If the conviction is erroneous for the reason that the acts done

or omitted do not legally amount to a contempt, the conviction

may be reversed if the proper steps are taken for that purpose.

Mallory v. Benjamin, 9 How., 419. The counsel of either of the

parties cannot be compelled to produce in evidence a paper which

came into his hands as counsel, by the delivery of his client ;
and

a conviction for a contempt for such refusal will be erroneous.

li. In such a case a refusal to produce the paper is not a resist-

ance to a lawful order made by the justice, within the meaning

of sub. 3 of § 199, Vol. I, 73.
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SECTION IV.

PROCEEDINGS AGAINST A WITNESS FOR REFUSING TO BE SWORN.

The statute upon this subject will be found, Vol. I, 73, '^'^ 204,

205, 206. The proceedings for compelling the attendance of a

witness have been already given. Ante, 555. The present pro-

ceedings relate exclusively to the case of a witness who is prestiut

in court and refuses to be sworn at all, or, if sworn, to answer

any proper question which- is put to him. Before a person can

be punished for refusing to be sworn as a witness, it must be

'

shown that he has been legally subpoenaed. Though if he is

present in court, and his fees are paid or tendered to him there,

that will be sufficient. The proper practice, however, is to sub-

poena the person regularly as a witness, and' especially is this so

where it is intended to pursue the proceedings by way of punish-

ment for a contempt in refusing to be sworn. Due proof of the

service must always be made before the justice is authorized to

act in the matter. This proof may be made by the return of a

constable upon the subpoena, or by the affidavit of any other per-

son who served the subpoena. And it is best to require such

proof in every case in which proceedings of this nature are taken.

An express admission of the due service of the subpoena, if made
by the witness himself, is sufficient. It is not sufficient to merely
prove that a witness has been duly subpoenaed, and that he

refuses to be sworn ; it must also be shown that he is a material

witness. Vol. I, 73, ^ 204, or he cannot be committed for such

refusal. The materiality of the witness must be shown, on

oath, by the party at whose instance he was subpoenaed. Vol.

I, 73, § 204.

Oath of materiality of witness.

You do swear that you will truly answer all such questions as may he
put to you in relation to the materiality of the testimony of Charles .Tones,

a witness in the action now on trial befoi'e me, in which A. B. is plaintiff,

and 0. D., defendant.

If the party then states, under his oath, that the witness is a
material one, and that he cannot safely proceed to the trial of
the cause without his testimony, the justice must require the wit-

ness to be sworn, or to answer the question proposed, if already
sworn. If the witness refuses to comply with the requirement of
the justice, he must be committed to the county jail, where he
shall remain until he submits to be sworn, or to answer, or until

he is dead or insane. Vol. I, 73, '^§ 205, 206.

Commitment of a witness for refusing to he sworn, &c.
ALBANY COUNTY,

[
Town of Bbthlbhem, )

*'

J. Wood, a justice of the peace of the town of Bethlehem, in the county
of Albany, to any constable of said county, and to the keeper of the county
jail of said county, gebeting : Whereas, on the trial of a civil action
before me, the said justice, this day, in which A. B. was plaintiff, and C.
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D., defendant, Charles Jones, being called as a witness on the part of the
plaintiff (or defendant), and being present, and it being proved by the
return of Arthur White, one of the constables of said county, that the said
Charles Jones had been duly subpcjenaed, &c., refused to be sworn, as such
witness, in any form prescribed by law. And the said A. B. having made
oath, before me, that the testimony of the said Charles Jones was so far

material that without it he could not safely proceed with the trial of the
said action, now, therefore, you, the said constable, are hereby commanded,
forthwith, to convey and deliver the said Charles Jones into the custody
of the said keeper of said jail, and you, the said keeper, are hereby required
to receive the said Charles Jones into your custody in the said jail, and
him there safely keep until he shall submit to be sworn as such witness as
aforesaid, and shall be discharged by due course of law ; hereof fail not.

Given under my hand this 3d day of June, 1865.

J. WOOD, Justice.

The foregoing form is applicable to a case in which the witness
refuses to be sworn at all as a witness. But a witness is fre-

quently sworn, and answers most of the questions put to him,
though he may refuse to answer some of the questions propounded
to him. In that case, the commitment ought to be similar in

form to the one just given, with such a difference in the state-

ment as will conform to the facts of the case. Instead of reciting

that the witness refused to be sworn, the commitment ought to

state that the witness was duly sworn, and that he refused

to answer some specified question or questions, which statement
may be in the following form :

" The said Charles Jones was called and duly sworn by me as a witness,

on the part of the plaintiflf (or defendant), and on his examination (or

cross-examination) the said Charles Jones was asked, by the said plaintiflT

(or defendant), the pertinent and proper question, ' Whether he had seen

C. D., the defendant in the action, write ?' to which question the said

Charles Jones refused to make any answer."

The commitment must state the question precisely as it was
put to the witness, which may readily be done by reducing the

question to writing.

A witness cannot be committed to jail, under this statute, for

refusing to answer where he obtained liquor, or as to the cause

of his intoxication, when the proceeding is one instituted under
the Excise Laws of 1857, ch. 628. People v. Webster, 14 How., 242.

And if so committed, he will be relieved on habeas corpus, and
discharged from imprisonment. lb. In such a case, the question

is a jurisdictional one. On a habeas corpus, issued in a case of a

commitment for a contempt of court, two questions only are

examined One is, whether the court had jurisdiction to make
the commitment, and the other, whether the commitment is

regular and sulflcient on its face. People v. Sheriff of New York,

29 Barb., 622 ; S. C, 7 Abb., 96 ; People v. Kelly, 21 How., 54

;

S. C, 12 Abb., 150. A justice should never require an answer

to a question which might tend to criminate a witness, or subject

him to an action for a penalty, if he claims his exemption. Byass

V. Sullivan, 21 How., 50 ; 3 E. S., 690, § 102, 5th ed.
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CHAPTER V,

DAMAGES.

SECTION.!.

DAMAGES IN ACTIONS ON CONTRACTS.

General view of the subject.] The compensation, recompense,

or satisfaction which the law gives to the party injured against

the party causing or producing the injury, is termed damages.

As a general rule, the damages ought to be precisely commensu-
rate with the injury. But the cases hereafter cited will show
how far the rule is enforced in actual practice, and how far it is

modified or disregarded. In every case, the damages must be

the result of the injury complained of; whether it consists of the

withholding of a legal right, or the breach of a duty legally due

to the plaintiff. General damages are such as necessarily result

from the injury, and they may be proved under a general allega-

tion of damages in the complaint. Ante, 310.

The law always presumes some damage to follow from the viola-

tion of any right or duty implied by law, and therefore nominal
damages will be awarded, if none greater are proved. But where
the damages, though the natural consequences of the act com-
plained of, are not the necessary result of it, they are termed
special damages, which the law does not imply, and, therefore, in

order to prevent a surprise upon the defendant, they must be

particularly specified in the complaint, or the plaintiff will be

precluded from giving evidence of them on the trial. Ante, 310.

There are few instances in which the right to recover damages
to some amount will be disputed if it is conceded that the plaintiff

has established a cause of action. And yet there are a few cases

in which it is said that no damages are recoverable, because

the injurj' itself was so insignificant as to be beneath the notice

of the law. See Vol. I, 728, 734, 735, 793, 795, 796.

But, notwithstanding some exceptional cases, the law generally

gives a remedy by way of damages to the injured party. " Wher-
ever the common law gives a right, or prohibits an injury, it also

gives a remedy by action." 3 Bla. Com., 123, and see Vol. I, 729.

"If a statute gives a right, the common law will give a remedy to

maintain that right ; a fortiori, where the common law gives a
,

right, it gives a remedy to assert it. This is an injury, and every
injury imports a damage." Lord Holt in AsKby v. WMte, 1 Salk.,

19. " It is the pride of the common law, that wherever it

recognizes or creates a private right, it also gives a remedy for a
willful violation of it." Yates v. Joyce, 11 Johns., 140, opinion.

"It is a general and very sound rule of law, that where an injury
has been sustained, for which the law gives a remedy, that

remedy shall be commensurate to the injury sustained." Sedg-
wick, J., in Boclcwood v. Allen, 7 Mass., 254. It is a natural and
legal principle that the compensation should be equivalent to the

injury. Shippbn, Oh., J., Bussey v. Donaldson, 4 Dallas, 206.
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" The general rale of law is this : Whoever does an injury to
an other is liable in damages to the extent of that injury. It

matters not whether the injury is to the property or the person,
or the rights or the reputation of an other." Story, J., Dexter v.

Sjpear, 4 Mason, 115. But it is not to be assumed, from this

general language, that the law will give a remedy for every loss

which one individual may sustain from the acts of an other. If

the damages result from fraud, deceit, or malice, there are many
cases which are actionable. Vol. I, 727 to 737, 853 to 862. But
there are some few instances in which one person may suflfer

injury from the acts of an other, and yet the law gives no redress

by way of damages. See Vol. I, 728, 734, 735, 736, 793, 795.

As a general rule, the measure of damages is a matter of law
to be determined by the court. "In cases where a rule can be
discovered, the jury are bound to adopt it. That rule is, that the
plaintiff should recover so much as will repair the injury sustained
by the misconduct of the defendant." Washington, J., in Wallcer

V. Smith, 1 Wash. 0. 0. E., 152. Again, in reference to the rate

of damages on a foreign bill of exchange, the court said: "In
this, as in other cases of contract, the rule by which the amount
or extent of redress should be ascertained is a question of law."
Graves v. Dasli, 12 Johns., 17, 23.

Although the law aims at furnishing a compensation to the
injured party, it will be found that there are few instances in

which such a result is actually attained. Where the injury which
results from the acts or omissions of an other is from fraud, malice,

or willful wrong, there are several considerations which bear
upon the measure of damages. If the action is founded upon an
unpaid bill or note, or for the price of goods sold, or for the value
of property paid for, but not delivered, compensation will be
measured by the actual pecuniary loss directly sustained. In
such a ease no indirect loss is taken into the account, such as a loss

of profits that might have been made had the contract been per-

formed; nor is any notice taken of the loss sustained by the

derangement or disturbance of business produced by the failure

to perform the contract, such as loss of credit, or of business, or

even the insolvency of the injured party. Neither is any allow-

ance made in such a case for mental anxiety and suffering ; nor

is any account taken of the time and money expended in pur-

suing- a legal remedy, except such costs, fees, and charges as the

law allows against the unsuccessful litigant. So, too, the law,

as a general rule, does not change the rule of damages by reason

of the motives of the party who fails to perform his engagement
or contract ; and for that 'reason the measure of damages is the

Same, whether the contract was broken through honest inability

or fraudulent design. There are some cases, however, in which

the motives of a party may have an influence upon the question

of damages, and these will be noticed in a subsequent place.

Nominal damages.'] The law recognizes a distinction between

nominal and substantial damages. In an action for the recov-

Wait 11—82
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ery of substantial damages the object generally is to attempt to

obtain a remuneration for the loss actually sustained, or as near

that as the law will permit. , But there are cases in which the

injury is not such as to entitle the complainiug party to substan-

tial damages, and yet the law will permit him to recover nominal

damages. Where there is an invasion of a legal right the law infers

some damage as resulting therefrom, and in the absence of proof

of any particular damage, the law will award nominal damages
if no other. Vol I, 794, 796, 797." By nominal damages is to be

understood that a small sum is given, as a penny or a sixpence, &c.

In some cases the amount of damages recoverable is not import-

ant to the plaintiff, except in so far as it affects the right of

recovery. When the object of the action is to establish a right or

title, the recovery of a small sum is as effectual as a yerdict or

judgment for a large sum. In an action for a trespass upon lands,

or for injuries to a watercourse, or other cases of a similar nature,

the amount of damages is frequently quite small. Vol. I, 766,

767, 791 to 800. But the judgment in relation to the rights of

the parties is as conclusive as though the largest damages were

awarded.
Where a right of action is given by statute, and the plaintiff is

entitled, on the evidence, to maintain an action, the court ought

not to grant a nonsuit, even though the damages sustained by

the Plaintiff are merely nominal. Quin v. Moore, 1 E. P. Smith,

432, 434. And the same rule is applicable in those cases in

which the common law clearly gives a right of action for the

recovery of some damages for violating a clear legal right. Where
the action is brought for the purpose of determining a right as in

an action of trespass to real estate, or the like, and the plaintiff

establishes a right of recovery, then the defendant ought to pay
the expenses resulting from the litigation of the qhestion. There

are cases, however, in which the action is prosecuted from

motives of malice or revenge, and in which no important ques-

tion is involved ; and it is sometimes a question what ought to

be the decision in such a case. That such litigation ought not

to be encouraged is a point upon which there will be a general

agreement ; but it is not always easy to apply a proper corrective

by way of a legal disposition of the case. If, upon undisputed

evidence, the plaintiff is entitled to a judgment for some damages,

no court or jury have a right to disregard the law by determin-

ing the case against the plaintiff'; and, in such cases, the only

legal mode of disposing of the case is to render a judgment in

favor of the plaintiff for nominal damages. Such cases as these,

however, are not usual, for there is seldom a trial in which there

is not a fair issue made upon a question of fact, upon which there

is a conflict of evidence ; and when, in a case of that character

a court or jury can clearly see that malice alone is the motive for

bringing the action, they can apply the proper corrective by
finding a verdict in favor of the defendant. This course will

give full effect to the principle of law which declares against
(a) AuTli 668.
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Tiseless or vindictive litigation. If, however, the plaintiff makes
out a clear case according to law, it is the duty of a jury to be
very careful that they do not disregard their own duties and
their oaths by finding a verdict against law and evidence, merely
because they suppose that the plaiutiflf was actuated by an
improper motive in bringing his action.

Remote and consequential damages.'\ As a general rule the law
does not take into consideration any damages which are the
remote results of the act or injury complained of. And where
such damages exist, they are usually termed remote or conse-
quential damages, by way of distinguishing them from such
damages as are a positive and direct result of the alleged act or
injury. The principle here enunciated may seem to be easy of
apphcation, and in many cases it is so; but there are other
instances in which there is no little difficulty in deciding whether a
given case falls within the rule which excludes the damages as
too remote. A few of the numerous cases will be noticed for the
purpose of showing the application of the rule in actions of
contract and also those of tort. If a dealer in drugs and medicines
carelessly labels a deadly poison as a harmless medicine, and
sends it so labeled into the market, he is liable in damages to

any person who, without any fault on his part, is injured by using
it as a medicine, in consequence of the false label. Vol. I, 731,

834.

In an action to recover the price of a steamboat, the defense
was that a portion of the machinery was unsound; that in conse-

quence of such imperfections considerable delay was caused in the

use of the vessel, and the defendant claimed to deduct not only
the amount necessary to remedy the actual defects, but also for

the loss of profits upon the trips which might have been run
during the time the vessel was delayed for the purpose of repairs;

but the court disallowed the claim as to the profits as too remote.
Blanchard v. My, 21 Wend., 342.

So, in an action to recover the price of a steam engine, boilers,

and other apparatus, the defendant cannot recoup the gains and
profits- which would have arisen from the use of the engine if it

had been delivered at the time agreed ; such damages are too

remote. Freeman v. Glute, 3 Barb., 424; Griffin v. Golver, 22

Barb., 587.. The latter of the cases cited was affirmed by the

court of appeals, and the rule laid down by that court was that

where there is a breach of a contract which stipulates for the

delivery, at a certain day, of a steam engine, built and purchased

for the purpose of driving a planing mill, and other definite

machinery, the ordinary rent or hire which could have been

obtained for the use of the machinery whose operation was
suspended for the want of the steam engine may be recovered as

damages. Griffin v. Colver, 2 B. P. Smith, 489. The general rule

is that the party injured by a breach of contract is entitled to

recover all his damages, including gains prevented as well as

losses sustained, provided they are certain, and such as might
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naturally be expected to follow the breach.* It is only uncertain

and contingent profits, therefore, which the law excludes; not

such as, being the immediate and necessary result of the breach

of the contract, may be fairly supposed to have entered into the

contemplation of the parties when they made it, and are capable

of being definitely ascertained by reference to established market
rates. IJ).; see Hadley v. Baxendale, 9 Exch., 341; Fletcher v

Tmjhur, 17 0. B., 21 ; Davis v. Talcott, 14 Barb., 611 ; Hamilton.

V. McPherson, 1 Tiff., 72.

So, again, where, in a lease of a dairy for five years, the lessor

agreed to put the barns on the premises in a good state of

repair, but neglected to do so, it was held that the lessee could

not recover the damages sustained by injuries to the cows and
young cattle, or the increase of food and the decrease of produce

resulting from the state of the barns, because these damages
were altogether too remote and contingent. Dorwin v. Potter, 5

Denio, 306, Vol. I, 961.

In an action for a breach of the implied warranty of title, on

the sale of a horse, the measure of damages is the price paid by

the purchaser, with the interest thereon, and the costs recovered

against the purchaser in an action by the then owner ; but the

costs incurred in the defense of the action by the purchaser are

too remote, and cannot be recovered. Armstrong v. Percy, 5

Wend., 535 ; Burt v. Deivey, 31 Barb., 540.

A brief notice will now be taken of actions for a tort. Iq

cases of deliberate or malicious wrong, the law generally gives

very liberal relief; and in cases of reckless or mischievous acts

which are injurious to others, and even where exemplary dam-
ages are not claimed, the party in the wrong is frequently made
answerable for consequences very remote from the original act.

In one old case the defendant threw a squib into the market-
house, which fell on the stall of a gingerbread seller ; he, to save

himself, threw it on an other stall ; the proprietor of the second

stall also threw it off, and, in. so doing, it struck the plaintiff and
put out his eye ; here it was held that the injury was the direct

and immediate act of the defendant, and that he was liable for

the damages. Scott v. Shepherd, 2 W. Bla., 892. tSo, where the

defendant went up in a balloon, which descended in the plain-

tiff's garden, a short distance from the place of ascent, and
the defendant, being entangled and in a perilous situation,

called for help, and a crowd of people broke through the fences

into the plaintiff s garden, and beat and trod down his vege-

tables and flowers, it was held that, though ascending in a bal-

loon was not an unlawful act, yet, as the defendant's descent,

under the circumstances, would ordinarily and naturally draw
the crowd into the garden, either from a desire to assist him or

to gratify a curiosity which he had excited, he was answerable
for all the damage done to the garden of the plaintiff, including
that done by the crowd. Guille v. Swan, 19 Johns., 381. So,

where the defendant, having quarreled with a boy, pursued him
with a pickax, and followed him into the plaintiff's store, where,

(a) Smeed v. F-jord. 1 Ell. & E . 602.
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in his effort at fliglit, lie committed unintentional damage, the
defendant was held responsible for the damage done. Vanden-
lurgh V. Truaz, 4 Denio, 464; see S. C, Vol. I, 810. And for a
further illustration of these principles see Vol. I, 727 to 737.

Actio7is for breach of contracts.'] The law in relation to con-

tracts in geueraJ, and as to the right of action which may arise from

the breach of a contract, express or implied, has been sufiBciently

noticed in volume one. The cases which will be here noticed

relate to the measure of damages recoverable in actions founded
upon a breach of contract. Where nominal damages will be
awarded has been already seen, ante, 649. And it now remains

to ascertain and determine what rule is applicable where the

damages claimed are substantial. And, in the first place, it will

be observed that there are two principles which are prominently

kept in view in all such discussions. One of these principles is,

that the plaintiff must show that he has sustained damage, and
the law will not give actual compensation unless in those cases

in which there has been actual loss. The other principle is,

that the contract itself furnishes the measure of damages. The
exceptions to these rules will be noticed while examining the

cases cited hereafter. And, since they are so intimately related

and connected, the most convenient method will be to discuss

them together. There are numerous cases in which the parties

may legally fix the amount of damages by a special agreement
for that purpose ; and when this is done in a case in which the law
permits the agreement, the contract of the parties will furnish

the measure of damages, or, in other words, they establish a rule

for themselves, which will be the law of the case. The general

rule is that in all actions for the mere breach of a contract, the

damages are to be limited to the consequence of the breach alone,

without any regard to the motives which induced the violation

of the contract. To this general rule there are two exceptions,

one of them relates to a sale of real estate, and the other to a

breach of marriage promise. This subject will be further noticed

hereafter.

The principle that the contract furnishes the measure of

damages is not, in all cases, to be so construed as to enable a

party who performs his part of a contract to recover from the

defaulting party the entire sum named in the agreement; for

there are many instances in which it has been held that, in

actions for the breach of a contract, the measure of damages

is not the price stipulated to be paid on full performance, but the

actual injury sustained by the defendant's default. The reason

for such a decision is, that although the contract furnishes the

measure of damages, it is still subject to the qualification of

the other rule that compensation is given for the actual loss.

In an action for the breach of a contract, in not furnishing

freight for transportation as the defendant agreed, the plaintiff

claimed,to recover the entire price agreed upon for the transport-

ation of a number of horses upon a canal boat. It was shown



654 DAMAGES.

that the plaintiff tendered performance on his part, and that

there was a neglect or refusal on the part of the defendant ; yet

the court held that the measure of damages was not the sum or

price agreed to be paid on performance, but that it was limited

to the actual loss and injury sustained by the defendant's non-

performance. Shannon v. Comstock, 21 Wend., 457. So, where

the plaintiff was employed by the defendant to do certain work,

and he commenced and partially performed the job, but the

defendant then countermanded the order, though the plaintiff

went on and completed the job, and then sued to recover the

stipulated price; it was held that he could not recover that

sum. and that the measure of damages was a compensation for

the work done before the countermand, including the materials

furnished, and also such damages as resulted from the defend-

ant's breach of the contract. Clarli v. Marsiglia, 1 Denio, 317;
see this case and others similar, stated in Vol. 1, 180, 181, 182.

In an old case the action was founded upon an agreement by
the defendant to purchase a horse, and the agreed price was to

be settled thus : The defendant was to pay one barleycorn for

the first nail in the horse's shoes, and then to give two for the

second, and afterwards doubling the number for each nail in the

shoes. It appeared that there were thirty-two nails in the shoes,

and that the quantity of barley, at the agreed rate, would amount
to five hundred quarters. The judge who tried the case directed

the jury to disregard the contract, and to give the value of the

horse as damages, which was £8, which was done. James v. Mor-
gan, 1 Levinz, 111 ; and see TJwrnborow v. Whiteacre, 2 Ld.
Raym., 1164. Such extreme cases, however, are rare, and when
they do occur, the decision is put upon the ground that the
contract is unconscionable, and the court gives judgment for

such sum as is reasonable and just, without regarding the terms
of the contract.

In an action by an assignee, of a right of action for a breach
of warranty, the measure of damages is the same as though
the action had been brought by the assignor. Sweet v. Bradley,
24 Barb., 549 ; see, also, Yol. I, 91 to 94. In such a case the

assignee is entitled to recover the full amount of the claim or

demand without any reference to the sum which he may have
paid for it. li. But there are cases in which the plaintiff may
have a sufficient title or interest in a claim or demand, or in

property, to entitle him to maintain an action, although he may
not be entitled to recover the entire or full value. And in an
action between the general owner of property and one having
only a lien upon it, or a special interest in it, when the latter

prevails, his damages are limited to the amount of iis lien or

special interest. Seaman v. Luce, 23 Barb., 240 ; Bhoads v. Woods,
41 Id., 471. Where there is neither fraud nor an express agree-
ment to pay damages, the general rule is that no damages are
recoverable for'anything which occurs antecedent to the closing
of the contract ; and, therefore, no damages can be allowed for



DAMAGES. (J55

the time spent in making a contract wliich is subsequently
broken. JDurhee v. Mott, 8 Barb., 423, 427. And in an action for
the breach of a contract, the defendant may show, if he can,
that the fulfillment of the contract^would have cost the plaintiff

more than he was to receive from the defendant for such perform-
ance. IJ).

If one contracts for board and lodgings, for a specified time
at an agreed price, and he subsequently leaves before the expir-
ation of the time, without just cause, the other party will not
be entitled to recover the stipulated price as damages, but
merely the actual damages sustained by the breach of the con-
tract. Wilson V. Martin, 1 Denio, 602 ; Spencer v. Halstead, Id.,

606. And so where a contract is made for the use of lodging
rooms for a specified period, .and the defendant occupies them a
small portion of the time, and then leaves them without legal
cause, the plaintiff will be limited to the damages actually
sustained by the breach. Greene v. Waggoner, 2 Hilt., 297.* But
if the defendant claims that anything has been received, or might
have been received, for the use of the rooms by way of mitiga-
tion of damages, the burden of proof is on him, for the plaintiff is

not bound to show affirmatively that he could not have rented
the rooms, n. ; and see Oostigan v. MoJiawh & Hudson M. B.
Co., 2 Denio, 609, and Vol. I, 180, 181, 182.

In an action by one partner against the other, for dissolving
the partnership in violation of a provision fixing its continuance
for a certain term, the plaintiff may recover probable profits for

the time intermediate the dissolution and the end of the term
contracted for. Bagley v. Smith, 6 Seld., 489. And evidence as

to the amount of the past profits is admissible as a means of esti-

mating the damages sustained. li.

In an action for a breach of a continuing covenant to keep in

repair a gate upon the plaintiff's lands, the measure of damages
is not such a sum as will enable the plaintiff to repair or rebuild

the gate, but nominal damages for the breach, and such addi-

tional actual damages as may have accrued to the plaintiff by the

entry of cattle upon his lands, or otherwise, in consequence of the

defendant's neglect. Beach v. Grain, 2 Oomst., 86 ; S. C, 2 Barb.,

120. In such a case the covenant is a continuing one, and a re-

covery in one action does not bar an other action for damages sub-

sequently accruing from a neglect to make such repairs. lb. But
a bond conditioned to furnish the obligee and his wife with all

necessary meat, drink, lodging, washing, clothes, &c., during both

and each of their natural lives, is an entire contract, and a fail-

ure by the obligor to provide for the obligee and his wife accord-

ing to the substance and spirit of the covenant, amounts to a

total breach ; and full and final damages may be recovered, for

the future as well as the past. Shaffer v. Lee, 8 Barb., 412.

In an action on an instrument which purports to assign a judg-

ment, when there was, in fact, no such judgment, the measure of

damages is the value of the property owned by the alleged judg
(o) Note 669.



656 DAMAGES.

ment debtor, and which might have been taken on an execution

at the time of the pretended assignment, not exceeding the

amount of the alleged judgment. Jansen v. Ball, 6 Cow., 628.

Since tlie decision of the jcase just cited, the law has been

altered so that property may be obtained by supplementary pro-

cediiif^s when an execution has failed to reach it. And since the

object of the law was to give such damages as would be equal to

the remedy attainable against the alleged judgment debtor, it

uiaj- be that the true rule would be to fix the measure of dama-
ges at such sum as is equal to that collectible of the defendant
upon a valid judgment, by any legal means, not exceeding the

amount of the judgment.
A telegraph company received from the plaintiff a message

informing the person to whom it was addressed where he could

get a certain sum of money, which message was, by the negli-

gence of the company, delayed until it was too late for the money
to be used as the plaintiff intended, in consequence of which
neglect he lost a valuable contract, and was also compelled, by
the terms of his contract, to pay a large sum in damages. But the

company was not informed that the money was intended for any
particular use, and it was held that the plaintiff could not recover

of the company anything more than the amount paid for the

message, and the amount of interest which accrued on the sum
specified in the message during the time it was delayed. Lands
berger v. Magnetic Telegraph Co., 32 Barb., 530.

The well settled rule in such cases is that the damages must
be such as may fairly be supposed to have entered into the con
templation of the parties when they made the contract; that is,

they must be such as might naturally be expected to follow its

violation. lb.; Griffin v. Colver, 2 E. P. Smith, 489; Hadley v.

Baxendale, 9 Exch., 341 ; Hamilton v. McPherson, 1 Tiff., 72.

The measure of damages for delay in fulfilling a contract to

repair a vessel, by reason of which the other party lost the use
of it in the meantime, is the rent or price which would be i)aid

for the charter of the vessel during the period of delay, and not
the probable profits. Rogers v. Beard, 36 Barb., 31.

Where there is an executory contract for the performance of

work, and it is provided that payments shall be made as the

work progresses, but the contract is rescinded by the employer
by a refusal to fulfill it, and the other party consequently aban-
dons the work, the covenants for the payment of installments
subsequent to the time at which the work was abandoned, though
independent covenants, become mere penalties, and the measure
of damages is merely the actual losses and expenditures of the

party employed. SUnner v. White, 17 Johns., 357; and see Skin-
ner V. Dayton, 19 Id., 513; Masterton v. Mayor of Brooklyn, 7

Hill, 61; Story v. N. T. & Harlem B. B., 2 Seld., 85.

Where work is done under a special contract, at estimated
prices, and there is a deviation from the original plan, by consent,
the estimates are to be the rule of payment so far as the special
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contract can be traced, and for the extra labor the party is

entitled to recover upon a quantum meruit, with the addition of
such sums as may be requisite to compensate for the extra
expense caused by the defendant's interruption of the work.
Duiois V. Delaware & Hudson Canal Co., 4 Wend., 285; 8. C, 12
Id.. 334; 15 Id., 87.

So, where work is to be done according to a certain plan, and
for a specified sum, and the parties abandon the plan by consent

so that it is impossible to trace the contract in the work done,

the measure of compensation is the value of the work, which may
be recovered as though no contract had been entered into. Hol-
linsead v. Mactier, 13 Wend., 276. But where there is a special

contract to do specified work at stipulated prices, and the em-
ployer is to furnish the materials, which he does for a part of the

work, and then neglects to furnish the rest of the materials in

season, in consequence of which the laborer abandons the job,

the measure of damages is not the value of the work done by
estimating its value as though no contract had been made, but
the recovery must be governed by the contract price, unless the

plaintiff shows aflB.rmatively that the defendant's neglect rendered

the work more expensive, or that it had to be done at a less

favorable season of the year, at an additional expense. Kaon v.

Greenman, 7 Wend., 121.

As to the rule where an employee is improperly discharged,

see Vol. 1, 180, 181. Where an employee improperly abandons his

employer's service, in a case where he had hired out to serve

for a specified time, the legal measure of damages is the dift'er-

ence between the wages agreed to be paid to the defendant and
the price which the plaintiff" was obliged to pay for labor to

supply his place. Peters v. Whitney, 23 Barb., 24. Injuries which
may occur to the plaintiff's crops by reason of the defendant's

leaving the service cannot be considered, and evidence of such

damages is inadmissible. li.

There are cases in which a party is excused from the*full

performance of a special contract, in the event of sickness or

death. Vol. I, 119. In such cases the laborer may recover the

actual value of the services rendered. Wolfe v. Howes, 6 E. P.

Smith, 197. But the recovery must be for what the services are

reasonably worth ; and if they have not been worth anything,

there can be no recovery. Clark v. Gilbert, 32 Barb., 577. The
contract price which was to be paid for the completed service is

not the measure of compensation for the partial and interrnpted

service. 11. In an action for the recovery of the value of ser-

vices rendered under a contract which was void by the statute of

frauds, beca-iise the contract was not to be performed within a

year, the plaintiff may recover according to the contract price,

if there is no other evidence of value given by either party.

Nones v. Homer, 2 Hilt., 116. But where the agreement provides

that services are to be paid for in land, or by a permanent lease

of land, the contract is void by the statute of frauds, and the

Wait 11—83
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measure of damages is the value of the services rendered, not

the value of the land or of the lease. :ErJ)en v. Lorillard, 5 E. P.

Smith, 299. And evidence of the value of the land or of the

lease is not admissible evidence if objected to. lb.; King v

Brown, 2 Hill, 485, and Burlingame v. Burlingame, 7 Cow., 92,

are overruled on these points.

'^Actions upon Mils or notes.'] In an action upon a bill of exchange

or a promissory note, where there is no question made as to the

currency or rate of exchange, the rule is established by law, and is

fixed and arbitrary. The plaintiff will recover precisely the legal

rate of interest, neither more nor less. The actual damages may
be, and they frequently are, much greater. The non-payment of

the money at the time when it was due may have been a cause

of great inconvenience to the creditor, or it may have caused him
serious and positive loss, even to the extent of causing him to

fail in business. And yet, the law does not take into account
these remote results, nor allow any damages for them. But
while it is true that the creditor cannot recover anything but the

legal rate of interest, he is also relieved from proving any
damages whatever. And if the money is not paid or tendered

when it is due or before action is brought, the plaintiff will

recover legal interest, even though he could not have loaned out

the money for interest if it had been duly paid.

Notes are frequently given which are payable in specific arti-

cles. They usually specify the amo^nt intended to be paid, and
contain a promise to pay the amount in chattels of a particular

character. Sometimes the number or quantity of articles is

mentioned, and at other times the promise is general to pay a
given sum in a kind of chattels mentioned. The time when, and
the place where, such notes are payable is discussed in Vol. I,

415 to 417. But it is sometimes a question whether such notes

are to be considered as contracts for the payment of money, or

agreements for the delivery of goods. In this state such con-

traqiis are held to be contracts for the delivery of goods, provided
the promisor complies strictly with the terms of his contract by
delivering the chattels in due time and manner. But if the

promisor neglects to avail himself of the option or privilege

allowed to him of paying in chattels, then the contract is

regarded as a promise to pay the debt in money, with interest

from the time of the default. Fletch-er v. Derrickson, 3 Bosw.,

181, 189. An action was brought upon a chattel note in this

form: "For value received, I promise to pay A. B. $79.50, on,

&c., in salt, at fourteen shillings per barrel," and it was held that

the measure of damages was the sum specified in the note, and
not the value of the salt, on the day specified for payment. Fin-
ney V. Gleason, 5 Wend., 393 ; reversing S. C, 5 Oow., 152 ; and
see BrooJcs v. Hubbard, 3 Ooun., 58 ; Pefrry v. Smith, 22 Verm.,
301, and CUrli v. Pinney, 7 Oow., 681.

It does not make any difference in the rule of damages whether
the price of the chattels has increased or depreciated in value,

(a) Note 670.
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nor whether the value of the chattels at the time fixed for pay-
ment is greater or less than the sum specified in the note, because
the amount of the debt, with interest from the time when
payment should have been made, is the measure of damages in

any event. li.,- Fletcher v. Berrickson, 3 Bosw., 181, 189.
There are other contracts which provide for the payment of

chattels, although the promise is not in the usual form of a chat-
tel note, yet, in legal effect, it is treated as a chattel note. Where
an agreement is made between a debtor and his creditor, that
the former will make and deliver to the latter a specified sum of
money in merchandise, of a specified description, at a certain
sum per pound, " to be paid on specified days," and that the
latter will apply it on debts, for which he also has security, such
agreement or contract is, in legal effect, a promissory note,
payable in chattels, aud the measure of damages, where there is

a breach of the agreement, is the amount so agreed to be paid,
whether the action is brought against the principal debtor or
against his sureties. Fletcher v. Derrickson, 3 Bosw., 181. In
such a case it is of no consequence whether the market price of
the article is greater or less than the price at which it was to be
received. JZ>.

Interest as damages in actions on contract^ The subject of
interest has already been fully discussed. Vol. I, 548 to 559.

And whenever interest is payable by the terms of the contract,

or by operation of law, then interest may be allowed by way of
damages. And whenever the law gives interest as a matter
of right, it is not discretionary with a court or jury whether to

allow or refuse it. If not allowed in those cases in which it is

clearly allowable by law, the disallowance will be sufficient to

render the judgment erroneous.

In an action upon a judgment, interest is recoverable whether
the original demand drew interest or not. And even when the

action is for a tort, interest is recoverable in an action founded
upon a judgment rendered for such tort. KlocJc v. Robinson, 22
Wend., 157; Lord v. Mayor of N. Y., 3 Hill, 426. But interest

is recoverable from the date of the judgment only, and not from
the rendition of the verdict. Ih. "Every judgment shall bear

interest from the time of perfecting the same." 3 E. S., 637, § 1,

5th ed. ; Laws 1844, ch. 324, "^ 1. Interest is also taxable as costs

on a verdict or report of a referee. J6., % 2.

Sales ofpersonal property.'] In actions for the recovery of dam-
ages for the breach of contracts relative to the sale of personal

property, there may be several distinct classes of cases. The
vendor may neglect or refuse to deliver the goods sold, whether

the purchase price has been paid or not ; the vendee may refnse

to accept or pay for the articles purchased ; there may be a breach

of warranty in relation to the quality or quantity of such article,

or there may be a failure of title to it. In all such cases the

injured party is entitled to relief by way of damages. Before

noticlDg these several classes of cases, it may be proper to refer
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.0 those cases in which goods or chattels are sold and delivered

without any express agreement as to the price. In all such cases

the vendor is entitled to recover the fair market value of the

articles delivered, which will constitute the measure of damages.

If there is a running account, interest is not generally recover-

able, though there are some exceptional instances. See Vol. I,

553, 554. And now as to those cases in which the vendor

neglects or refuses to perform his contract. In an action by a

vendee against a vendor for the recovery of damages for the non-

delivery of goods, merchandise, or chattels, pursuant to the con-

tract of sale, the measure of damages is the difference between
the market value of the article contracted for on the day when it

ought to have been delivered, and the price which, by the terms

of the agreement, was to have been paid for it. Dana v. Fiedler,

2 Kern., 41 ; McKniglit v. Dunlop, 1 Seld., 537; Billings v. Vander-

heck, 23 Barb., 546. The reason for this rule is, that such sum
would enable the purchaser to go into the market and supply
himself with the same or a similar article from an other vendor.

It would follow from this rule, that, if at the time fixed for the

delivery, the article has not risen in price, or has fallen, the

vendee has lost nothing, and he can, therefore, recover nothing.

Where no precise day is fixed for the delivery, but the articles

are to be delivered "on or about" a specified day, the vendee
will not be limited to the difference between the contract price

and the market value on the precise day named, but he may
recover the difference between the contract price and the market
value within a reasonable time after that day. Kipp v. Wiles, 3

Sandf., 585.

The cases already referred to were cases in which the purchase
price was not paid in advance. But where such price is paid in

advance, a different case is presented, and a different rule applied
and enforced. And, in the case of contracts for the purposes of

trade and commerce, when the purchase price is paid in advance,
and the vendor neglects or refuses to deliver the goods according
to the contract, the purchaser is not confined, in measuring his

damages, to the value of the goods on the day when they should
have been delivered; and if he, without unreasonable delay,

commences and prosecutes his action, he is entitled to the

highest price between the day fixed for delivery and the day of

the trial. ClarTt v. Pinney, 7 Cow., 681 ; Dey v. Dox, 9 Wend.,
129 ; Bawdon v. Barton, 4 Tex., 289 ; Calvit v. McFadden, 13 Id.,

324 ; West v. Wentworth, 3 Cow., 82.

Where the vendee has not paid the purchase price in advance,
and the vendor neglects or refuses to deliver the property sold,

the measure of damages is the difference between the contract
price and the market value on the day fixed for the delivery,
with interest from the time of the default. Clark v. Dales, 20
Barb., 42 ; Belden v. Nicolay, 4 B. D. Smith, 14 ; Davis v. Shields,

24 Wend., 322 ; Havemeyer v. Cunningham, 35 Barb., 515.
In an action for the breach of an executory contract to sell'
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and deliver goods, the measure of damages is the difference
between the contract price and the marliet value of such goods
at the time and place specified for delivery, with interest thereon.
The interest must be allowed as a part "of the damages, and is

not a matter of discretion with the jury. In ascertaining the
market value, the evidence must be confined to the actual nmrket
value, and the defendant cannot inquire into the probable effect

of throwing upon the market the quantity which he was to
dehver. The inquiry is, at what price the vendee could have
purchased the commodity in market, not what he could have sold
it for if it had been delivered. Dana v. Fiedler, 2 Kern., 40 ; S. C,
1 B. D. Smith, 463. In such a case, the defendant cannot be
permitted to give evidence as to its market value in quantities
equal to that named in the contract, unless it is first shown as
a matter of fact, that there is a market price for it in such
quantities, nor can he go into a speculative inquiry as to the usual
difference between prices on large and small lots, unless it

appears that it was, or could be, purchased at the time and place
for delivery, in the quantity specified in the contract. lb.

Where there is a market price at the place fixed for the delivery
of goods under a special contract of sale, evidence of the market
price at other places is not admissible. G-regory v. McDowel, 8
Wend., 435. If there is an agreement to deliver a specified

quantity of property, and the vendor partially performs the
contract by delivering a portion of it, but he neglects or refuses
to deliver the residue, the only damages recoverable are such as
result from the non-delivery of such residue. McKnight v. Dun-
lop, 1 Seld., 537. But where the vendor, in an executory contract
for the sale of an entire parcel of goods, has, by disposing of a
part thereof, put it out of his power to render a full performance,
the proper measure of damages, in an action brought against
him by the buyer, is not merely the difference between the price

and the value of the portion which the vendor was unable to

deliver, but such difference upon the whole parcel. Grist v.

Armour, 34 Barb., 378. If, however, the contract is for delivery

of all the grain raised upon specified lands, and it is to be deliv-

ered in merchantable order, an offer to deliver all that grew upon
the land, when three-fourths of it was unmerchantable, is not an
offer of performance, and it leaves the buyer at liberty to treat

the contract as broken ; and, in that case, his measure of damages
would be the difference between the contract price and the

market price of the merchantable part of the grain, together with

the sum he had advanced on the contract, and interest thereon.

Hamilton v. Ganyard, 34 Barb., 204.

In an action by the purchaser of goods against the vendor for

damage done to them between the sale and delivery, the measure
of damages is the difference between the actual value of the

goods in their damaged and in their undamaged state. Gerard v.

Prouty, 34 Barb., 454. The price paid by the purchaser is not
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a criterion of the actual value of the goods in their undamaged
state. Ih. ; see, also, Vol. I, 676 to 678.

Having thus briefly considered the measure of damages as

against the vendor, when he fails to deliver the article contracted

for, a few cases will be noticed for the purpose of showing the

rule of damages in case the purchaser refuses to accept the article

or to make payment. In some cases the contract fixes the price

;

in others it does not. If the goods have been delivered, and the

price is fixed by the agreement, the measure of damages will be

the contract price. If the actual possession of the goods has not

been changed by a delivery of them to the purchaser, by reason

of his refusal to receive them, the vendor may resell the goods
and recover the difference between the contract price and that

realized at the sale. Vol. I, 675, 676.

Where a contract is made with a mechanic for the manufacture
of an article in the way of his trade, and he makes the article

and tenders it to the person who ordered it, but who refuses to

accept and pay for it, the mechanic may deposit the article with

a third person, and give notice thereof to the purchaser, and then

maintain action upon the contract, and recover the price agreed

on as the measure of damages. Bement v. Smith, 15 Wend., 493;
and see Vol. 1, 510, 675, 676.

Where a contract is made for the sale and delivery of a specified

quantity of articles at a specified price, and the vendor delivers a

part of the articles, and is willing and offers to deliver the residue,

but the vendee, without legal excuse, refuses to receive them, the

vendor may sue for the value of the portion so delivered, and
may recover their full market value without reference to the price

fixed in the contract. Terwilliger v. Knapp, 2 B. D. Smith, 86.

In an action for the breach of a contract in which the purchaser
agreed to receive and pay for specified goods, at a fixed price, at

an agreed time and place, the vendor may recover the difference

between the contract price and the market price; but if no
evidence is given as to the value of the property, the plaintiff is

not entitled to recover more than nominal damages. Billings v.

Vanderieck, 23 Barb., 546.

Where there is a sale of goods which are to be paid for by a

bill or note, payable at a future day, and there is a neglect or

refusal to deliver such bill or note as agreed, the vendor may
sue immediately for the breach of the special agreement, and
recover as damages the whole value of the goods, allowing a

rebate of interest during the stipulated credit. Hanna v. MillSf

21 Wend., 90 ; Einehart v. Olwine, 5 Watts & Serg., 157.
Where there has been a sale of goods or chattels at a certain

price, to be delivered at a specified future time, and before that
time arrives the purchaser notifies the vendor that he will not
accept the goods, the measure of damages for a breach of the
contract is the difference between the contract price and the market
price on the day fixed for delivery, and not on the day when
notice was given that the goods would not be received. Leigh v
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Paterson, 8 Taunt., 540 ; PhUIpott v. Evans, 5 Mees. & Wels.,
475 ; Stewart v. Cauty, 8 Mees. & Wels., 160 ; Boorman v. Nash,
9 Barn. & Oress., 145.

If a contract provides for a performance by both parties at the
same time and place, and either party, before that time arrives,

notifies the other that he will not perform the contract, and he
does not, before the time of performance, recall the notice ; or if

he puts it out of his power to perform the contract on his part,

this will relieve the other party from averring or proving either
performance or an offer to perform. Crist v. Armour, 34 Barb.,
378. And if the contract is for the sale of a specified quantity
of articles, to be paid for on delivery, and the vendor sells and
delivers a portion of them to a third person, this will be sufiicieut

to sustain an action by the vendee against the vendor without
any averment of performance. Ih. In such an action the vendee
may recover damages for the breach of the entire contract, and
he is not limited to the damages sustained by selling a part of
them to such third person. lb.; see Skinner v. Tinker, 34 Barb.,

334, as to notice that contract will not be performed. As to the
rule of damages in cases of contract of sale or return, see Vol.
I, 479, 480 ; and King v. Paddock, 18 Johns., 141, 144.

Warranties as to quality or quantity.'] There may be a perform-
ance of the contract by the vendor so far as it relates to a deliv-

ery of the articles sold, and yet he may be liable to an action for

a breach of a part of the contract of sale. The general rule is

that there is no implied warranty of the quality of the articles

sold, though there are some exceptions to the rule. See Vol. I,

517 to 534. In those cases in which there is an implied warranty,

or if there was an express warranty given on the sale of goods or

chattels, and there is a breach of the warranty, the purchaser will

be entitled to damages for such breach. There are some cases in

which the vendee may return the goods and rescind the sale, pro-

vided the goods do not answer the warranty. See Vol. I, 512,

516. But where there is neither fraud, nor an express agreement
giving a right to return the goods, that cannot be done even
though the warranty be broken. Vol. I, 511, 512.

The law, however, gives an ample remedy, for the vendee may
retain the goods and still maintain an action for the recovery of

such damages as may have resulted from the breach of the war-

ranty. Vol. I, 516, 517. In an action for a breach of warranty

on a sale, where there is no fraud in the transaction, the measure-

of damages is, as a general rule, the difference between the value

of such an article as it was warranted to be, at the time of the

sale, and the value of the inferior article sold. Yoorhees v. JEarl,

2 Hill, 288 ; Muller v. JEno, 4 Kern., 597, 600.

In an action for a breach of warranty of soundness in the sale

of a horse, the measure of damages is the difference between his

value at the time of the sale, considering him as sound, and

his value with the defects alleged and proved. Fales v. McKeon,

2 Hilt., 53; Gomstock v. Hutchinson, 10 Barb., 211; Gary v. Qru-
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man, 4 Hill, 625 ; Sharon v. Mosher, 17 Barb., 518. So, in all

actions founded on a breach of warranty as to the quality of

goods which have been sold, the measure of damages is the diflfer-

ence between the value of the goods, had they been as they were

represented, at the time of the sale, to be, and their actual value

with the defects complained of. Ih.; Muller v. JEno, 4 Kern.,

597; reversing S. C, 3 Duer, 421 ; Lattin v. Davis, Hill & Deuio,

9. Where the vendors of a quantity of wool knew that it was

purchased by the plaintiffs for the purpose of manufacturing it

into hats, and that if there were any cotton in it, it would be

unfit for that purpose, but they did not warrant that it was fit

for that purpose, but only that the flocks sold contained no cot-

ton ; it was held that the only damages which the plaintiffs were

entitled to recover upon a breach of this warranty, was the dif-

ference between the market value of the wool in its actual state,

and what it would have been worth had it contained no cotton,

with interest on that difference; and that they could not recover

their losses which were caused by manufacturing hats which
proved to be of less value on account of the intermixture of cot-

ton. Prentice v. Dike, 6 Duer, 220. So, in an action for a breach

of warranty, on the sale of a quantity of coal dust, that it had no

dust of soft or bituminous coal mixed with it, the legal measure
of damages is the difference between the value of the article as

it actually was and its value had it been as represented; and the

fact that the purchaser stated the purpose for which he bought
it will not change the rule so as to entitle him to recover damages
for the injuries which resulted from using it. Milburn v. Belloni,

34 Barb., 607 ; S. C, 12 Abb., 451 ; and 22 How., 18 ; Hargous v.

AUon, 5 Hill, 472 ; S. C, 3 Denio, 406, and see Vol. I, 523, 524.

As to what constitutes a warranty on a sale by sample, see

Vol. I, 527, 528. And where goods were sold by sample upon a

warranty or representation that they were of a specified quality,

which they were not, and the plaintiff recovered as damages the

difference between the price obtained on a resale and that which
would have been obtained had the goods been of the quaUty
represented, this recovery was sustained by the court. Roberts

V. Carter, 28 Barb., 462 ; S. C, 17 How., 524. The price realized

on a second sale is admissible as one mode of determining the

value. Beggio v. Braggiotti, 7 Oush., 166 ; Foster v. Eodgers, 27

Ala., 602. And proof of the amount for which goods were sold

at auction is admissible as a circumstance to be considered on
the question of value ; but it is neither conclusive, nor, in gene-
ral, sufficient, without other proof. Benaud v. Peclt, 2 Hilt., 137.

There is sometimes a warranty of quantity, either expressed or

implied ; and in that case the purchaser is entitled to have the
article made equal in quantity to what the warranty declared it

to be ; but he is not legally entitled to claim damages by way of

remuneration for injuries remotely sustained in consequence of the
deficiency. Vol. I, 531.

Warranty of titleJ] A warranty as to the title of property sold
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may be express or implied ; and, when the warranty is estab-

Hshed, the measure of damages is the same in both cases. A.s to

implied warranties of title, see Vol. I, 530.

In an action brought for a breach of an implied warranty of

title in the sale of a horse, the measure of damages is the price

paid, the interest thereon, and the costs recovered against the

purchaser or his vendee, in case of a suit by the true owner and a
recovery by him, provided due notice of such action was given

to the vendor ; but the costs and expenses of the defendant in

making his defense are not recoverable. Armstrong v. Percy, 5

Wend., 535 ; Blasdale v. Babcocli, 1 Johns., 517 ; Beggio v. Brag-
giotti, 7 Oush., 166 ; Jeter v. Glenn, 9 Eich. ; S. 0., Law, 374.=^ If

no notice of the action is given to the vendor, the measure
of damages for the breach of the implied warranty of title is the

amount of the purchase price, with interest thereon. Burt v.

Dewey, 31 Barb., 540, 543 ; and see Vol. I, 532.

A pawnbroker who sells a chattel as a forfeited pledge, merely
undertakes that the subject of the sale is a pledge, and irredeem-

able, and that he is not cognizant of any defect of title to it. He
is not liable to his vendee upon an implied warranty of title,

even though the pledgor had no title to the property, and the

true owner subsequently reclaims his property. Morley v. Atten-

iorough, 3 Exch., 500. So, on sales by officers of the law, there

is no implied warranty of title. li., 514, note and cases cited.*

When a vendor is liable for a breach of an express warranty,

he may also be liable for the expenses of a litigation which has

resulted from acting upon his warranty. If the vendor of a
horse sells him with a warranty of soundness, and the vendee,

relying thereon, resells him with a similar warranty, and is sub-

sequently sued by his vendee, and Jie then offers the defense of

the action to his vendor, who does not interpose, and the party

defends the action himself, he will be entitled to recover the

costs of such defense from the original vendor as a part of

the damages occavsioned by his breach of warranty. Lewis v.

Pealce, 7 Taunt., 153. So, where the defendants had sold the plain-

tiff a picture, warranted to have been painted by Olaude, but, in

fact, not painted by him, and the plaintiff sold it to a third

party with like warranty, and the second vendee sued the plain-

tiff on the warranty, and recovered damages and costs, it was
held that if the second sale was a iona fide sale, the plaintiff

could recover the costs paid to such second vendee. Pennell v.

Woodiurn, 7 Oarr. & Payne, 117. But in such cases the vendee

from the first vendor must act in good faith and with proper care,

or he cannot recover such costs as may result from the breach of

a warranty made by him, as will be seen from the following case

:

The plaintiff purchased a horse of the defendant, with a war-

ranty of soundness, and he then resold it, with a like warranty,

to A. ; some months afterward A. returned the horse, finding it

to have been unsound at the time of the sale; the plaintiff

declining to take it back, A. brought an action on the warranty

,

Wait 11—84 (»> ^^'^^ ^''^-
^^^

^°™ ^^^-
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the plaintiff gave the defendant notice that the horse was

returned to hira as unsound, and that an action was brought;

the defoliant disregarding this notice, the plaintiff defended the

action l)iought against him by A., and failed. In an action

against the defendant, on his warranty, the jury finding that the

plaintiff might, by a reasonable examination of the horse, have

discovered that it was unsound at the time he sold it to A., it

was held that the plaintiff was not entitled to recover the costs

incurred by him in the defense of the former action, because

such defense was, under the circumstances, rash and improvi-

dent. Wrightup v. Chamberlain, 7 Scott, 598 ; and see Penley v.

Watts, 7 Mees. & Wels., 609.

If a person has bought a horse with a warranty, which has

been broken, and he tenders the horse back to the seller, who
refuses to receive it, the buyer is entitled to keep the horse for a

reasonable time, till he can fairly sell it, and he may recover

against the seller the expense of keeping the horse during that

time as a part of his damages. £!llis v. Cliinnock, 7 Oarr. &
Payne, 169.

In such a case the purchaser may keep the horse for a reason-

able time for the purpose of selling him. Chesterman v. Lamh, 2

Ad. & E., 129. But it must be limited to such time as would be

required to resell the horse to the best advantage. McKensiey.
Hancock, E. & M., 436. And if the purchaser does not tender

the horse to the vendor by offering to return it to him, there can

be no recovery for the expense of keeping it. Caswell v. Coa/re, 1

Taunt., 566 ; Curtis v. Hannay, 3 Esp., 83.

Principal and surety^ Some of the cases relating to the measure

of damages in actions by and between principal and surety have

been given in another placg. Vol. I, 121 to 125, 371 to 373, 376,

As to the case of co-sureties, see Vol. I, 377, 378.

Principal and agent.'] The rights, duties and liabilities of each

of these parties to the other, and the damages following a

breach of duty, has been sufficiently explained elsewhere. Vol. I,

251, 252, 253, 254. There are two general principles relating to

this subject which may be properly stated in this place. The first

is, that when an agent violates his duty or his obligation to his

principal, whether by exceeding his authority, or by misconduct or

omission, and any damage results to his principal, he is responsible

for such injurious consequences, and bound to make indemnity.

Vol. I, 228 to 232, 242, 449.^ The other rule is, that an agent

who, without any default on his own part, incurs losses or dam-

ages in the course of transacting the business of his agency,

or in following the instructions of his principal, will be entitled

to full compensation therefor. Vol. I, 253, 254.

Landlord and tenant^ The general rules of law relating to the

rights and duties of such parties have been stated in an other place.

Vol. I, 187 to 215. A few cases will now be given in illustration

of the measure of damages in actions by and between them.

Where a landlord refuses to give his tenant possession of the

(o) Note 673.
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demised premises as he agreed to do, the tenant, in an action for
the breach of agreement, may recover the expenses incurred by
him in preparing to remove to the premises and to occupy them,
together with the difference between the real value of the lease
and the contract price. Driggs v. DwigJit, 17 Wend., 71 ; Giles v.

O'Toole, 4 Barb., 261 ; Ward v. 8mith, 11 Price, 19.

But the tenant cannot recover as damages the profits which he
might have made had he obtained possession of the premises. IJ).

So, in an action by a tenant against a landlord for the breach of
an agreement to let a store, the tenant cannot recover as damages
the amount of loss which he suffered in consequence of being
obliged to crowd his goods into a small space while looking for
an other store, nor the expense and injury resulting from pack-
ing them, where such packing was not done for the purpose of a
removal into the landlord's store. Lowenstein v. Chappell, 30
Barb., 241. 'Nov can he recover interest on the value of his stock
of goods which he intended to put into the store, for the time
during which he was prevented from exposing them for sale. II.
So, in an action by a tenant against a landlord for damages for

the breach of an agreement to make an addition to the demised
premises, for which addition the tenant was to pay an increased
rent, the plaintiff can recover merely the difference between the
value of the improvement contracted for, and the additional rent
to be charged when the addition was completed. Berrian v. Olm-
xtead, 4 B. D. Smith, 279 ; Vol. I, 961.

In an action by the lessee against the lessor for withholding
the premises from the lessee's possession, the measure of dam-
ages, whether the action is founded upon contract or for a tort,

is the difference between the rent reserved or agreed aiid the

yearly value of the premises. Trull v. Granger, 4 Seld., 115

;

Dean v. Eoesler, 1 Hilt., 420. Where there is a breach of the

landlord's covenant to renew a lease at the same rent, and the

leissee accepts a new lease at an increased rent, under a declara-

tion that he reserves his right of action, the measure of damages
for the landlord's breach, is the difference between what the
tenant was to have paid and what he was compelled to pay.

Tracy v. Albany Exchange Co., 3 Seld., 472.

If an action is brought by a tenant against a landlord for a
trespass in entering upon the premises after the tenant had left

them, but before the expiration of the term, and there is no evi-

dence of actual damages, and there are no circumstances from
which improper motives on the part of the landlord can be pre-

sumed, the tenant may maintain the action, but upon such evi-

dence he can recover nothing more than nominal damages. Shan-
non V. Burr, 1 Hilt., 39. Where a tenant is in the quiet and
peaceable possession of premises, with a right to remain for a

particular period of time, or until the tenancy is terminated by
a legal notice, and the landlord enters upon the premises without

any process, and closes the entrance thereof, and refuses to per-

mit the tenant to remove his goods, these facts will entitle the



6(38 DA:\[AGES.

tenant to maintain an action against the landlord, and the nieas

ure of damages will be the value of the goods detained and tht

injury done by breaking up the tenant's business. Marquart v.

La Farge, 5 Duer, 559.

As a general rule, where goods are intrusted to a carrier, and

they are not delivered according to the contract, the measure of

damages is the value of the goods, with interest thereon from

the day when they ought to have been delivered. Sherman

V. Welis, 28 Barb., 403. But it is also a frequent question

as to the place at which the value is to be computed or settled.

Where the goods intrusted to a carrier are lost before he com-

mences the journey, he is not liable for more than their value at

the place where he receives them, whatever may be their value

at the place of their destination. Lalceman v. Orinnell, 5 Bosw.,

.625. But where a carrier reaches his place of destination, and

he fails to deliver the goods transported by him, the measure of

damages is the value of the goods at the place of delivery. Van

WinMe v. U. S. Mail SteamsUi) Co., 37 Barb., 122.

Where goods are embezzled, or lost during the voyage, the

master is bound to answer for the value of the goods missing,

according to the clear net value of goods of like quality at the

port of delivery." But interest is not recoverable as of course,

though the jury may give interest, if the conduct of the master

has been improper.

In estimating the value of his goods, the charges which the

owner would have had to pay for freight, &c., had they arrived,

must be deducted. WatMnson v. Laughton, 8 Johns., 213 ; Amory
V. McGregor, 15 Johns., 24. So, where the owner of a vessel con-

tracts to carry goods to a certain port, and the voyage is aban-

doned in an intermediate port, by reason of the unseaworthiness of

the vessel, and the goods are sold there, the measure of the dam-

ages is the loss of the increased value of the goods at the place

contemplated for their delivery by the contract. Ih.; Wheelwright

V. Beers, 2 Hall, 391. In an action against a carrier, for his failure

to deliver goods intrusted to him, interest is not allowable as a

matter of law ; but it is in the discretion of the jury to give or

withhold it, according to circumstances. Richmond v. Bronson, 5

Denio, 55.

It has been held that, in an action against a common carrier

for negligence in not carrying merchandise to market in a reason-

able time, the plaintiff cannot recover as damages the difference

between the price of the merchandise at the time when it should

have been delivered, and the price at the time of its actual

delivery, if no deterioration has occurred to the article itself.

Jones V. N. Y. & Erie B. B., 29 Barb., 633 ; Wibert v. N. T. &
Erie B. B., 19 Barb., 36 ; approved in Conger v. Hudson River

B. B., 6 Duer, 375.'' Carriers of goods do not, in the absence of

a special agreement, assume the risk of changes in the market

value of goods ; and in case of a delay on their part, they are

not liable for the fall in price in the meantime. IT). But, in one
(a) Note 674. (6) Note 675.
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case, in an action against common carriers, for the recovery of
damages resulting from their delay in transporting goods to
market within the time agreed, that a loss sustained by the
plaintiff, in consequence of a fall in the market price between
the time when they should have arrived, and the time when they
did arrive, is a proper element of damages, to be taken into

account by the jury, in connection with other facts. Kent v. Hud-
son River B. R., 22 Barb., 278.

If there is a special and express agreement to deliver goods at

a particular or a specified day, and the contract is broken, the
measure of damages is the difference between the contract price

of the goods, had they arrived on the day agreed, and the

price for which they were actually sold in market at the time of
their arrival. Medbury v. N. Y. & Erie R. R., 26 Barb., 565.

In an action against carriers for delay in delivering goods, if

it is not shown that the goods depreciated in value in conse-

quence of the delay, the plaintiff cannot recover the value of the
goods as though they had been converted, nor can he recover

any damages except such as resulted directly and necessarily

from the negligence and delay of the defendants, such as trouble

and expense in procuring other similar goods for carrying on his

business. Briggs v. N. Y. Central R. R., 28 Barb., 515." In such a
case, the plaintiff cannot recover for the time and exi)enses of

an agent and team, while waiting for the arrival of the goods at

the terminus of the carrier's route, without first showing that the

defendants had notice, at the time of contracting for the trans-

portation of the goods, that an agent of the plaintiff would be

waiting there to receive them. li.

In an action for the refusal by the defendant to perform an
agreement to transport corn from 'New York to Liverpool in his

ship at a certain price, the plaintiff is entitled to recover for

Ms damages the difference between the contract price and what
he would be compelled to pay for the same service. Ogden v.

Marshall, 4 Seld., 340. In such an action, when a refusal to per-

form on the part of the contractor is shown, and it is proved

that the price of transportation had risen, before the time the ship

sailed, the plaintiff is entitled to his damages, measured by the rise

in price, without proving that he had the corn ready to ship. 11.

"When a bill is payable on a particular day after date, and

before its maturity the bill is delivered to an agent for present-

ment, and he fails to present it properly, the measure of damages
is prima facie the amount of the bill ; but the defendant is at

liberty to reduce the damages by proving the plaintiff's actual

loss, or that he did not sustain any. Allen v. Suydam, 20 Wend.,
321.'' That the agent will be liable for such loss as the principal

may sustain, by reason of the agent's negligence, is conclusively

settled. Ih.,- Walker v. Bank of the State of N. Y., 5 Seld., 582,

Where an agent or factor is intrusted with goods or chattels

to take to market and sell, and he makes a sale of the property,

but does not pay over the proceeds, and the principal sues for

(a) Note 676. (6) Note 677.
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the recovery of the money received on such sale, the jury may
allow the highest market value shown by the evidence, if the

defendant does not show for what price the goods were actnally

sold. Clark v. Miller, 4 Wend., 628.

If a factor is instructed not to sell goods below a specified

price, but he wrongfully sells the goods below that sum, the

measure of damages is the injury actually sustained by the prin-

cipal ; and, therefore, the factor may show that from the time of

the sale up to the day of trial, the market price of the goods has

not, at any time, been higher than the price for which they were

sold. Blot V. Boiceau, 3 Oomst., 78." Where the articles are such

as not to have any market value, such as antique paintings,

statues, or vases, the principal may insist upon the price named
in the instructions, without regard to the market. Ih.

In an action against an innkeeper for the loss of goods com-

mitted to his care, the measure of damages is the actual value of

the goods, and not the cost price. Needles v. Howard, 1 E. D,

Smith, 54.

Liquidated damages.] In the absence of any agreement tipon

the subject, the law fixes the amount of damages payable for the

breach of a contract. But the parties may, by express agreement,

provide for a different rule or measure of damages ; and if, upon
entering into an agreement, they stipulate that a definite sum
shall be paid for a breach of it, such agreement is valid. And
yet, notwithstanding the legality of such a stipulation, the courts

sometimes refuse to carry the agreement into effect. Still there

are some general rules which are observed and enforced by the

courts. Under such circumstances, the most that can be done, is

to state those general rules, and then to cite those cases which
' have been held to be fixed or liquidated damages, as well as those

which hold the stipulation to be a mere penalty.

Wherever the parties fix or settle the amount to be paid for

the breach of an agreement, the damages are termed, liquidated,

stipulated or stated damages. The court of appeals have stated

the rule upon the subject of liquidated damages as follows : 1

The language of the agreement is not conclusive, and the effort

of the court is to learn the intent of the parties. Hence the term

"liquidated damages" is not sufficient to control the construction,

if the court can discover in the other parts of the instrument

reason even to doubt as to the intention of the parties. 2. Where
the word penalty is used it is generally conclusive against its

being held liquidated damages, however strong the language of

other parts of the instrument in favor of such construction. 3.

If the sum stipulated is to be paid on the non-payment of a less

sum which is certain in amount (or, as some judges say, can be

easily ascertained by a jury), and made payable by the same
instrument, then it will be treated as a penalty. 4. When the

agreement is in the alternative to do an act or pay a given sum
of money, the court will hold the party failing to have had his

election, and compel him to pay the money. 5. If the sum be
(a) Note 618.
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evkieiitly fixed to evade the usury laws, or any other statutory
laws, or to cloak oppression, the court will relieve by treating ft

as a penalty. 6. If, independently of the stipulated damages,
the damages would be wholly uncertain and incapable of being
ascertained except by conjecture, in such case the damages will

be considered liquidated, if they are so denominated in the
instrument. 7. If the language of the parties evinces a clear and
undoubted intention to fix the sum mentioned as liquidated
damages in case of default of performance of some act agreed to

be done, then the court will enforce the contract, if legal in other
respects. Bagley v. Peddie, 2 E. P. Smith, 471, 472.

In the case last cited the plaintiff was a gold pen manufac-
turer, and to secure himself against having the secrets of his trade
divulged, as well as against embezzlement, he required from
one whom he employed a bond, with surety, which declared
the obligor to be bound, " in the sum of $3,000, as liquidated
damages, and not by way of penalty or otherwise," for the yenc-

formance of the covenants in the agreement by which he was
employed. None of the covenants were for the payment of
money, or for any other,thing where the damages resulting from
a breach could be computed from the instrument itself. One of
the covenants was, not to reveal the secrets of the trade ; and,
in an action for a breach of this covenant, it was held that the
damages were liquidated, and that the whole sum named was
recoverable, and see Price v. Green, 16 Mees. & Wels., 346.

By a deed for the dissolution of a partnership between the
plaintiff and the defendant, it was covenanted by the defendant
that he would not at any time or times thereafter, within the

next seven years, directly or indirectly, either by himself or in

copartnership with an other or others, carry on the business of

an attorney or solicitor, within the distance of fifty miles named,
nor interfere with, solicit, or influence the clients of the late

partnership ; and that, if he should in any respect infringe that

covenant, then he should immediately thereupon pay to the

plaintiff the sum of ^1,000 as and for liquidated damages,
and not by way of penalty ; and it was held that the sum of

£1,000 was, upon the construction of this covenant, to be consid-

ered by way of liquidated damages, and not as a penalty.

Galsworthy v. Strutt, 1 Wels., Hurlst. & Gord., 659. So, where
the defendant sold out his business and his house and lot to the

plaintiff, and covenanted in a bond that he would not locate

himself and practice as a physician or surgeon in the same
village, nor within six miles thereof, for the space of ten years,

and that in case he should locate so or practice, he would pay to

the plaintiff, on demand, $500 for each and every month that

he should so practice as a physician or surgeon, either in or

within six miles of said village, it was held that practicing within

such limits was a breach of the covenant, even though the

defendant resided without the prescribed limits, and that the

damages were liquidated, which entitled the plaintiff to $500 for
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each month. Smith v. Smith, 4 Wend., 468 ; Mott v. Mott, 11

Barb., 127.

Where, from the terms of a contract, there is a manifest diffi-

culty iu ascertaining what damages will arise from a breach of

it, and the fair and reasonable inference is that the amount
is specified and agreed on for the purpose of saving the expense

or avoiding the difficulty of proving the actual damages, there

the parties should be held to their bargain ; and this is especially

the case where the amount fixed and liquidated is not far beyond
what might naturally be expected to result from a breach of the

contract. Cotheal v. Tahnage, 5 Seld., 551 ; S. C, 1 E. D. Smith,

573 ; and see Lampman v. Cochrane, 2 E. P. Smith, 275.

Where parties, who contemplated a hazardous mining adven-

ture in California, made an agreement by which some of them
agreed to go out there as a company, to mine for gold according

to specified rules, and agreed to give the plaintiff, who was inter-

ested in the adventure, a bond to pay him $500, as liquidated

damages for a breach of the agreement, and the bond was given

accordingly, in the penalty of $1,000, conditioned for the pay-

ment of $500, as liquidated damages upon a breach of the agree-

ment, this was held to be a case of liquidated damages. lb.

Where the damages, which must result from the breach of a

contract, are, in their nature, uncertain, and not calculable or

ascertainable without a resort to evidence, a contract is made to

do a number of acts, and there is a provision that if either party

fails to perform his covenants or agreements, the failing party

shall pay to the other the sum of $500, as liquidated damages,
the parties will be held to have liquidated the damages at that

sum. Esmond v. Tan Benschoten, 12 Barb., 366.

So, where a contract in its legal effect provides for a single act

on either side, and is such that the damages, in case of a viola-

tion of it, will be uncertain iu their nature and amount, and the

I)arties have stipulated that, in the event of a breach, a certain

sum shall be paid by the party in default as liquidated damages,
they will be regarded as having so intended, and that sum will

be treated as the measure of damages. Mundy v. Guher, 18

Barb., 336.

When the intention of the parties is clear, and the agreement
is legal and valid, it will be enforced by the courts, without

inquiring whether it was wisdom or folly for the contracting

parties to make such an agreement. Hosmer v. True, 19 Barb.,

106. Where the defendant held a lease, of which two years were

unexpired, and he covenanted to assign it to the plaintiff by a

si)ecified day, and to deliver possession of the premises at that

time, and in default to pay to the plaintiff the sum of $500 as

liquidated damages, this was held to be a case of liquidated dam-
ages, and upon a breach of the covenant the defendent was held

liable to pay the full amount. Knapp v. Maltby, 13 Wend., 587.

Where a purchaser of certain city lots, in consideration that

they were sold to him at*a low price, covenanted that he would
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grade the lots within a reasonable time, and, also, that he would
build two houses on them by a certain day, or, in default of
building the houses, he would pay the vendor the sum of $4,000,
on demand, as liquidated damages, it was held that the cove-
nantee was entitled to recover the $4,000 as liquidated damages,
upon a breach of the contract by not building the houses. Pear-
son V. Williams' Adm., 26 Wend., 630; 8. C, 24 Wend., 246.
Where A., in consideration of $500, paid by B., in full for fifty

acres of land, covenanted to convey the land to B., by a good
and sufiScient deed, on or before a certain day, or in lieu thereof
to pay him $800, this was held to be liquidated damages, and
not a penalty, and that B. was entitled, on a breach of the con-
tract, to recover the $800, with interest. Slosson v. Beadle, 7
Johns., 72. A contract was made between the plaintiff and the
defendant for the sale and purchase of real estate. Both parties
were to perform the contract ou a specified day, on which the
plaintiff was to pay $4,000, to assign two mortgages, one for

$3,737 the other for $1,000, to convey to the defendant a house
and lot, and to deliver to him two promissory notes, to be made
by the plaintiff, with a good indorser, for $500 ; and on the same
day the defendant was to execute a conveyance of the land spe-
cified. There was a clause as to damages as follows :

" In case
either of the said parties shall fail to keep, perform and fulfill the
covenants and agreements herein contained, ou his part to be
kept, performed and fulfilled, the party so failing to perform shall

pay to the other party the sum of two thousand dollars, which
said sum is mutually agreed by and between said parties to be
the ascertained and liquidated damages for such non-perform-
ance." In an action by the purchaser against the vendor, for his

non-performance, it was held that the damages were liquidated at

$2,000, which sum the purchaser was entitled to- recover. Clement
V. Cash, 7 E. P. Smith, 253, 258. The court said: " The present
was a contract for the sale and transfer of real estate, where the

damages resulting from a breach would be uncertain in their

amount ; and it is not to be supposed that the parties were not
at least as well able to estimate the value of the bargain, and
appreciate the consequences of failure to obtain the land on one
hand, or the stipulated consideration on the other, as either judges
or juries.

The damages for non-performance were liquidated and fixed,

if the language used by the parties to a contract can, in any case,

fix the amount. It is precise and explicit, leaving nothing for

construction or intendment. The parties declare, in language
not capable of being misunderstood or misinterpreted, that they

have ascertained and liquidated the damages at two thousand

dollars, to be paid by the party failing to perform the agreement
to the injured party. If they could do this, that is the sum to

be treated as the measure of damages. That they could do it as

respected a contract like the present, is clear from numerous

Wait 11—85
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adjudications and upon principle ;" and see Reynolds v. Bridge, 6

Ell. & B., 528.

So, where, in a contract for the sale and conveyance of a farm,

the parties agree as to damages, thus: "the parties to these

presents bind themselves, each unto the other, in the penal sum
of two hundred dollars, as fixed and settled damages, to be paid

by the failing party," this will be held to be liquidated damages,

and the purchaser will be liable for that amount in case of a

breach of the agreement on his part. Brinkerhoff v. Ol'p, 35

Barb., 27.

In a contract for the sale of personal property, which is to be

executed at a future day, if there is a specified sum mentioned
which is to be paid as damages in case of non-performance by the

vendor, the sum so named will be considered as limiting the

amount, which the vendee can recover whether the damages are

regarded as liquidated or as a mere penalty. Main v. King, 10

Barb., 59.

A mere extension of the time for the performance of a contract

is not a waiver of the right to recover liquidated damages.
Esmond v. Van Benschoten, 12 Barb., 366.

So, where an agreement provides for the completion of a speci-

fied undertaking by a fixed day, and there is a stipulation that

the party who is to perform the work shall pay $10 a day for each

that shall elapse after that day, without a fulfillment of the con-

tract, this will be considered liquidated damages, beyond which
there cannot be a recovery. Pettis v. Bloomer, 21 How., 317.

Having examined some of the cases in which the damages
were held to be liquidated, it now remains to examine some of

the cases in which it was held that the stipulation was to be con-

sidered as a penalty, instead of liquidated damages.
In an action for the breach of a contract relative to the sale of

lands, the contract provided that if either party was in default,

he should "forfeit" to the other the sum of $500, to be paid by
the defaulting party, unless the default was occasioned by some
cause beyond his control, it was held that this was a provision for

a penalty, and not a case of liquidated damages. Richards v.

Edick, 17 Barb., 260; and see Davies v. Penton, 6 Barn. &
Oress., 216 ; Kemhle v. Farren, 6 Bing., 141. "Where a contract

provides for the performance of a number of things on both sides

and a certain sum is fixed to be paid by the failing party, it will

be held to be a mere penalty, even though it may in terms declare

it to be liquidated damages. li. ; Lampman v. Cochran, 2 E. P.

Smith, 275 ; 8. C, 19 Barb., 388.

A contract which provides that the party who is guilty of a

breach of it shall "forfeit" a fixed sum, implies a penalty, and
Dot liquidated damages. Salters v. Ralph, 15 Abb., 273.
Though the sum named in a submission to arbitration is stated

to be "ascertained and liquidated damages, ' to be paid by the

party refusing to abide by the award, it will be regarded as a

mere i)enalty, and not as liquidated damages. Spear v. Smith, 1
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] )enio, 464 ; and see Burgess v. Tucker, 5 Johns., 105 ; Hoag v,
MeGmnis, 22 Wend., 163 ; DaUn v. Williams, 17 Wend., 447

;

Astley V. Weldon, 2 Bos. & Pul., 346.

However strong may be the language in which the parties
have declared the sum to be stipulated damages, it will be con-
sidered as a penalty only, in all cases in which it applies to a
variety of stipulations, differing in importance, and in all cases
where, if construed as a debt, it would compel the payment of a
larger sum for a default in the payment of a smaller one. Ih. ; Beale
V. Hayes, 5 Sandf., 640 ; Boys v. Anoell, 5 Bing., N. 0., 390.
An agreement was entered into by an attorney and his client,

and the latter stipulated that he would forfeit one hundred dol
lars in default of placing in the hands of the former certain
specified claims for collection ; this was held to be a penalty, and
dot liquidated damages. Mills v. Fox, 4 E. D. Smith, 220.

SECTION 11.

DAMAGES IN ACTIONS FOR TORTS.

In most of the actions which are brought for the recovery of
damages for torts committed, the measure of damages may be
considered as settled. But, notwithstanding this is the general
rule, there are some questions upon which the authorities are not
entirely harmonious. In these actions, as in actions for the
breach of contracts, the object of the plaintiff is to obtain such
compensation or satisfaction as the law will give in the particu

lar instance. As a general rule, in actions for torts, if there is

no question of fraud, and there is no charge of willful injury,

malice, or oppression, the measure of compensation is a matter of

law. But, on the other hand, where the wrongful act is accom-
panied by aggravating circumstances, or where the motive of

the defendant is willful, fraudulent, malicious or oppressive, the

amount of damages is left quite largely to the discretion of

the jury, as will be more fully explained in a subsequent place.

One of the first principles relative to damages in such cases, is,

that if the rights of an other are illegally invaded, even though
the act may have been done without any evil motive or design,

the wrongdoer is still liable for the damages resulting from his

wrongful acts. And this is the rule, although his injury may
have been done accidentally, unless the act was the result of

unavoidable accident. Vol. I, 810, 845.

The man who unlawfully enters upon the lands of an other,

upon a mistaken supposition that he had a right to do so, is as

clearly a trespasser as he who enters with a full knowledge that

he is a wrongdoer. So, too, the man who unlawfully takes or

converts the personal property of his neighbor,, in the mistaken

belief that he is the owner, is as much liable in trespass or trover

as he who committed the wrong intentionally. But although

the motive in such a case does not affect the right of action, yet

it may have an influence upon the question of damages, as we
shall hereafter see when discussing that matter.
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Trover.'] Where the plaintiff recovers a judgment in an action

of trover, the general rule is that he is always entitled to recover

the value of the property at the time of its conversion, and, in

some cases, he is entitled to recover a greater sum. The rule

of estimating the value of the article is sometimes important.

Where a party has converted property, and he will not produce

it, the presumption will be that the article was of the best quality

and description. Armory v. Delamirie, 1 Strange, 505. In the

case last cited the plaintiff had found a jewel, and he took it to

the defendant, who was a goldsmith, to find out its value, and the

defendant took the jewel out of the locket and refused to return

it, though the locket was returned. In an action for the conver-

sion, the plaintiif proved what would be the value of a jewel of

the first water to fit the locket, but the defendant did not pro-

duce the jewel, and the court instructed the jury to find the value

of a jewel of the first water as the measure of damages, which
the jury did.

Again, it is frequently important to ascertain at what period

of time the value should be fixed or determined in those cases in

which there has been a change in the price or value of the article

between the time of its conversion and the time of the trial.

That the plaintiff is entitled to a sum equal to the value at the

time of the conversion, is settled beyond all controversy. Ken-
nedy V. Strong, 14 Johns., 128 ; Dilleriback v. Jerome, 7 Oow.,

294. But the plaintiff may be, and he frequently is, entitled to

a greater sum, as the measure of damages. In an action for the

recovery of damages for the conversion of property, if such action

is brought within a reasonable time, the measure of damages is

the highest value of the property, at any time between the con-

version and the day of trial. Wilson v. Mathews, 24 Barb., 295

;

Commercial Bank of Buffalo v. Kortright, 22 Wend., 348 ; Willard
V. Bridge, 4 Barb., 361.^

There are some cases in which the value of the property is

enhanced by the acts of the wrongdoer. And the general rule

is, that the party whose property has been tortiously taken is

entitled to the enhanced value till it has been so changed as to

alter the title. Where saw-logs are wrongfully taken and con-
verted into boards and plank, the owner is entitled to recover the

value of the boards and plank, and is not confined to the value
of the logs either in the woods or at the place where they were
sawed into boards and plank. Baker v. Wheeler, 8 Wend., 505

;

Brown v. Sax. 7 Oow., 95. In an action for logs, which have
been converted into lumber and sold at a distant market, the
value may be estimated and fixed by introducing evidence of
the value of the lumber at its place of destination, deducting the
cost of manufacture and of transportation from the market value.
Brizsee v. Maybee, 21 Wend., 144.

Where trees are wrongfully taken and converted into shingles

by the wrongdoer, the owner may recover of him the enhanced
(a) Burt V. Butcher, 7 Tiff., 493.
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value of the timber by estimating it at the value of the shingles.
Eice V. Hollenbeck, 19 Barb., 664.
When property is taken by a willful trespasser, and it is con-

verted by him into property of a different species, the title of the
property will not be changed so long as the owner can identify
the original materials which constitute the new or improved
articles. Silsiury v. McOoon, 3 Oomst., 379 ; See Vol. I, 821, 822,
823. The law, however, makes a distinction between a willful

trespasser and an involuntary wrongdoer. An intentional
wrongdoer can never acquire a title to property, however great
may be the changes which he makes to it, but it is otherwise with
one who acts in good faith. A. agreed to tan a quantity of hides
to be furnished by B., and return the leather to him. B. was to
furnish the hides on a commission for buying, and a commission
for guaranty and selling the leather. The hides were to be
insured and charged to A., and, when the leather was sold, the
net proceeds, after deducting costs, expenses, commissions, insur-

ance, interest, &c., was to be the profit which was to accrue to

A. for tanning the hides. This transaction was held to be a
bailment, and not a sale to A., and that in an action by B.
against A.'s assignees for a conversion of the property, the proper
measure of damages was held to be B.'s interest in the hides,

and not the enhanced value thereof when manufactured into

leather. Hyde v. OooTcson, 21 Barb., 92. But B. was allowed to

recover the amount of the money paid by him, the commissions
for buying the hides, the expenses, interest, and the commissions
upon the value of the leather when ready for market. lb.

In an action for the recovery of damages for the conversion of
chattels, the plaintiff, if he shows a right of recovery, is entitled

to recover interest on the value of the property from the time of
the conversion. Andrews v. Durant, 4 E. P. Smith, 496 ; Hyde v.

8tone, 7 Wend., 354; Bissell v. HopTcins, 4 Cow., 53; Baker
V. Wheeler, 8 Wend., 505 ; Stevens v. Low, 2 Hill, 133.

Interest from the time of the conversion is not a mere matter
of discretion with a jury, but a matter of right ; and it cannot be
refused any more than the damages themselves. Andrews v.

Burant, 4 E. P. Smith, 496, 502. But in an other case reported

in the same volume, it was held that it was proper to submit the

question whether they would allow interest. Walrafh v. Redfield,

4 B. P. Smith, 458, 462. The court said :
" The jury were not

instructed to allow interest, but its allowance was submitted to

their discretion. There was no error in this. In general, in

actions ex delicto, it is in the discretion of the jury whether to allow

interest by way of damages or not."* The most that this case

really decides is that the submission of the question to a jury,

and their allowance of interest, is no error. It does not decide

that the jury may refuse interest, unless that is to be inferred

from the expression that interest is in the discretion of the jury.

The plaintiff is not limited to the price which he may have
(a) BlacJc v. Camden and Amboy B. R. and Tramspm-taUon Go. 45 Barb., 40.
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paid for the property, but is entitled to the market price at the

time of the conversion. King v. Orser, 4 Duer, 431.

Where the vendor of goods disaffirms the contract of sale ou

the ground that the vendee has neglected or refused to perform

the conditions which would entitle him to hold the goods, and

such vendor then sues in trover for the goods, the measure of

damages is the actual value of the goods, with interest. Stevens

V. Low, 2 Hill, 132. The price agreed on is evidence of the value,

but it does not estop the vendee from showing the actual market

value. li.

If a pledgee of stock wrongfully sells it, and when the pledgor

offers to pay the debt and requests a return of the stock, the

pledgee puts him off from time to time with promises to re-

place it, and in the meantime it rises in value, the pledgor may
recover the enhanced value. Wilson v. Little, 2 Oomst., 443 ; 8.

a, 1 Sandf., 351.

Where a constable levies xipon property, and it is removed and
converted by the defendant in the execution, if the officer brings

an action against him he can recover merely the amount of the

execution, and not the value of the property. Spoor v. Holland,

8 Wend., 445.

Where a person having a lien upon personal property, brings

an action against the general owner, the plaintiff can recover

nothing more than his interest in the property ; and not its full

value. Seaman v. Luce, 23 Barb., 240 ; Rlioads v. Woods, 41 Barb.,

471 ; Russell v. Butterfield, 21 Wend., 300 ; Spoor v. Holland, 8

Id., 445." But where the action is brought against a stranger

who has no title or interest in the property, and who does not act

under the authority of the general owner, the plaintiff is entitled

to recover the full value of the property. Alt v. Weidenberg, 6

Bosw., 176."

In an action by a mortgagee of chattels against the mortgagor,
or a party having his rights, for a conversion of the mortgaged
property, the mortgagee is not entitled to recover the full value

of the property, but is limited to the amount of his debt. Farish
V. Wheeler, 8 E. P. Smith, 494. So, where the mortgagee. sues a

creditor of the mortgagor for seizing and selling the property on
an execution against the mortgagor, where he has possession of

the property after the mortgage becomes due, the mortgagee
cannot recover more than the sum due on his mortgage. Wood
V. Combs, MS., cited in Chadwick v. Lamb, 29 Barb., 522. So
where a prior mortgagee claims chattels under a usurious mort-

gage, and an action is brought against him by a second mortgagee
for a conversion of the property, the defendant will be regarded
as the general owner of the property, and the plaintiff as having
only a special interest, and he will not be permitted to recover
more than the amount due upon his mortgage. Chadwick v. Lamb,
29 Barb., 518 ; see also Goulet v. Assler, Vol. I, 831.
The amount due on a note is the measure of damages for its

conversion, unless payment, the insolvency of the maker, or some
(a) Note 679. (6) Note 680.
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simUar fact is shown to invalidate it. Ingalls v. Lord, 1 Cow.,
240." So, where the plaintiff made a promissory note, and the
defendant wrongfully converted it by negotiating it before due,
so as to charge the maker with its payment it was held that the
measure of damages was the amount of the note. Becker v
Mathews, 2 Kern., 313 ; 8. C, 5 Sandf., 489.

It is a general and a well settled rule that a return of converted
property, and an acceptance of it by the owner, will not bar his
action for the conversion, but merely go in mitigation of damages.
Ranmer v. Wilsey, 17 Wend., 91 ; Wood v. Jackson, 8 Id., 10.
And where the property is sold under an execution which was
iUegaUy issued, the acceptance by the owner of the surplus of the
avails of the sale wUl not deprive him of his right of action, but
merely go in mitigation of damages. Brown v. Feeter, 7 Wend.,
801, 308. Where property is wrongfully taken, the subsequent
appropriation of it by a sale under an execution in favor of the
wrongdoer will not relieve him from liability for damages to the
full value of the property. Otis v. Jones, 21 Wend., 394 ; and see
Hanmer v. Wilsey, 17 Id., 91. But where property which is

uulawfully taken is afterwards returned to the owner, before
action brought, and he accepts it, the return and acceptance
must be considered in mitigation of damages ; and if a judgment
is rendered in favor of the plaintiff for the whole amount, it will

be erroneous and reversible upon an appeal. Hibbard v. Stewart,

1 Hilt., 207.

In an action against a corporation for a conversion of the plain-

tiff's stock, by refusing to issue or to transfer it, the measure of

damages is not the subscription money, with interest, but the

value of the stock, or its highest j)rice in market, at any time
after the demand and a refusal to i>ermit a transfer and to issue

a scrip to the owner. Arnold v. Suffolk Bank, 27 Barb., 424.

A. bought some sheep on credit and left them with the vendor,

who, without any default on the part of A., resold the sheep to a
third person, and it was held that this was such a conversion of

the sheep as entitled A. to maintain trover against the vendor
;

and that the measure of damages was not the value of the sheep,

but the loss sustained by A. in not having the sheep delivered to

him at the price agreed on. Chinery v. Viall, 5 Hurlst. & l^Torm.,

288.

Beplevin.] The law relating to the right of action in replevin

has been sufficiently noticed already. Vol. I, 862 to 878. And a

few words in relation to the measure of damages is all that will

be necessary upon the subject. In the first place, it is to be

observed that there is one particular in which this action differs

widely from ordinary actions. In most cases the plaintiff is the

only claimant for damages; but in this action the defendant

may claim damages in case he succeeds in the action.

When the plaintiff recovers judgment in the action, his claim

is for damages for the detention of the property, and, ordinarily,

interest on the amount of the value of the property is the meas-
(ffi) Note 681.
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ure of damages. Brizsee v. Mayhee, 21 Wend., 144.* The plaintiff

is also entitled to recover for any depreciation in the value of the

property. Vol. I, 876, 877. Bub if he has only a limited interest

in the property, he can recover only to the extent of his interest,

as against the general owner, although, as against a mere wrong-

doer, he may recover the full value. Id., 877.

When the defendant succeeds in the action, he is entitled to a

judgment in his favor for a return of the property, and, also, to

recover his damages. And, if the goods or chattels have deteri-

orated in value, he is also entitled to such sum as will be equal

to the value of the goods at the time they were taken, with

interest on that value from the time of the taking. Rowley v.

OMs, 14 Johns., 384.

Where exemplary or vindictive damages are not recoverable,

and the remedy sought is merely pecuniary, the principle is that

the owner must be fully indemnified, and that the wrongdoer must
not be permitted to derive any benefit or advantage whatever
from his wrongful act. Suydam v. Jenkins, 3 Sandf., 614. The
damages, when limited to an indemnity, will be ascertained by
adding to the value of the property at the time "the owner is

dispossessed, the damages which he is proved to have sustained

from the loss of its possession. lb. And, to complete the indem-

nity, it is necessary to allow interest on the value of the property

at the time of its wrongful taking, and from that time down to

the day of the trial. li. So, compensatory damages, in addition

to the interest, may be added to the value, where it is proved
that it is necessary to afford a full indemnity. li.

Where it is shown that the owner would have derived a larger

profit from the use of the property than the interest on its value,

or that he had contracted to sell it to a solvent purchaser at an
advance on its market price, or that when the wrong was com-
mitted it was on its way to a profitable market, where it would
have certainly arrived, in such cases the difference between the

value at the time of the tort and the advance which the owner
would have realized had he retained the possession, ought to be

added to the value as compensatory damages, and interest is

allowable on the aggregate. li. So, when it appears that the

owner, in all probability, would have retained the property until

the trial, and it is then of greater value than when he was dis-

possessed, the difference is a part of his loss, and may be added
to the original value to complete his indemnity. lb. The same
rule applies where the evidence justifies the conclusion that the

owner, had he kept the possession, would have obtained a higher
price for it subsequent to the tort which deprived him of it. lb.

Even where exemplary damages are not claimed, the sum which
the injured party is entitled to recover is not in all cases to be
limited to an indemnity. lb. He is entitled to recover, in all cases,

the market value of the property at the time of the conversion,
with interest, even where the amount, from special circumstances,
may exceed that of his actual loss. lb. So, where the wrong

(a) Note 682.
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doer has sold the property for a larger price than its value at the
time of its conversion, the difference must be allowed as cumula-
tive damages, lb. So, where the wrongdoer retains the possession
of the property at the time of the trial or judgment, and it is then
of greater value than at the time of its conversion, the difference

must be added to the sum that would be sufficient as an indem-
nity, lb.

It may, therefore, be stated as the universal rule, that the
amount to be recovered will be ascertained by adding to the value
of the property, when the right of action accrued, such damages as

shall cover every additional loss which the owner has sustained,

and also every increase of value which the wrongdoer has
obtained, or has it in his power to obtain. lb.

The highest price which the property has borne at any time
between its conversion and the trial, cannot, in all cases, be the
measure of damages, since when it does not appear that this

price would have been obtained by the owner, or has been
obtained by the wrongdoer, the damages recovered by this rule

would be vindictive, instead of remunerative. lb. With still

less reason can the value of the property at the time of the trial,

be assumed as the true and sole measure of damages, since this

would cast the risk of the depreciation, deterioration, or destruc-

tion of the property upon the innocent owner. lb. In actions

of tort, the value of the property, in estimating damages, is not

always to be determined by its market price. In some cases, as

that of family pictures, plate, and the like, its value to the owner,
by reason of personal or family considerations, ought to be con-

sidered by the jury, by exercising both a sound discretion and a

reasonable sympathy with the feelings of the owner. lb.

Where the defendant succeeds in the action, and the proceed-

ings on the part of the plaintiff" in taking the property have been
fraudulent, vexatious or malicious, or if the defendant's proceed-

ings have been of the same character, and the plaintiff succeeds,

the jury may give exemplary damages against either the plaintiff

or the defendant, as in cases of willful trespass. Cable v. Dalcin,

20 Wend, 172 ; Brizsee v. Maybee, 21 Wend., 144.

Where the judgment is in favor of the defendant for a return

of the property which has been taken on the plaintiff's replevin

process, the plaintiff may show, in mitigation of damages, that

the defendant repossessed himself of the greater part of the

property shortly after it was replevied. De Witt v. Morris, 13

Wend., 496. The return of the property goes in mitigation of

damages, in the same manner as in an action of trespass. lb.

Trespass upon real estate.'] The cases in which trespass may be

maintained for a wrongful entry upon real estate have been

noticed in another place. Vol. I, 766 to 776. The general rule is

that every wrongful entry upon lands lays a foundation for nomi-

nal damages, at the least. lb., 766, 767. And so it is also a

general rule that the measure of damages is usually the amount

of injury directly resulting from the act complained of. But

Wait 11—86
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where the conduct of the defendant has been malicious, willful oi-

oppressive, the jury may give exemplary damages. In one case,

the plaintiff, who was a gentleman of fortune, was shooting on

his own estate, in a common field contiguous to the highway,

when the defendant, who was a banker, a magistrate and a mem-
ber of parliament, who had dined and drank freely, after taking

the same diversion of shooting, passed along the road in his car-

riage, and quitting it, went up to the plaintiff and told him he

would join his party, which the plaintiflf positively declined, in-

quired his name, and gave him notice not to sport on the plain-

tiff's land; but the defendant declared with an oath that he

would shoot, and accordingly fired several times, upon the plain-

tiff's land, at the birds, which the plaintiff found, proposed to

borrow some shot of the plaintiff, when he had exhausted his

own, and used very intemperate language, threatening, in his

capacity of a magistrate, to commit the plaintiff, and defying

him to bring any action. The witnesses described his conduct as

being that of a drunken or insane person. The plaintiff con-

ducted himself with the utmost coolness and propriety. The
jury gave a verdict to the plaintiff for £500 damages, which the

court refused to set aside. Gibbs, Oh. J., said: "I wish to

know, in a case where a man disregards every principle which

actuates the conduct of a gentleman , what is to restrain him ex-

cept large damages ? To be sure, one can hardly conceive'worse

conduct than this. What would be said to a person in a low

situation of life, who should behave himself in this manner ? I

do not know upon what principle we can grant a rule in this

case, unless we were to lay it down that the jury are not justi-

fied in giving more than the absolute pecuniary damage that the

plaintiff may sustain. Suppose a gentleman has a paved walk

in his paddock, before his window, and that a man intrudes and

walks up and down before the window of his house, and looks in

while owner is at dinner, is the trespasser to be permitted to say,

' here is a halfpenny for you, which is the full extent of all the

mischief I have done.' Would that be a compensation ? I can-

not say that it would be." Heath, J., said: "I remember a case

where a jury gave £500 damages for merely knocking a man's

hat off; and the court refused a new trial. There was not one

country gentleman in a hundred, who would have behaved with

the laudable and dignified coolness that this plaintiff did. It goes

to prevent the practice of dueling, ifjuries are permitted to punish

insult by exemplary damages." Merest v. Harvey, 5 Taunt., 443.

So, where the defendant came upon the sidewalk of the

plaintiff, in a country village, and there remained, using offen-

sive, vulgar, and vile language towards the plaintiff, and re-

fusing to depart therefrom. The jury gave a verdict in favor

of the plaintiff for $20 damages, which was affirmed by the

supreme court. Adams v. Rivers, 11 Barb., 390, 398. The
court said: "The jury were not limited to mere compensatory
damages, and the court could not have interfered had the recov-
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ery been five times as much as it was." In an other case the
defendant went to the plaintiff's office, and entered it, for the
purpose and with the malicious intent of provoliing a quarrel
with the plaintiff's clerk, if the latter did not pay a small demand
which the defendant claimed of him, and while in the office the
defendant wrongfully and violently assaulted such clerk, and in
an action by the plaintiff the jury gave the plaintiff a verdict of
$400, for the intrusion and trespass in the office, which was held
not to be excessive damages. Wallcer v. Wilson, 8 Bosw., 586.
In the case just cited the conduct of the defendant was entirely
inexcusable. He went into the plaintiff's office and demanded
pay of the clerk, and on his statement that he could not pay, the
defendant struck him several violent blows in the face, causing
his nose to bleed copiously; called him harsh names; attempted
to seize and arrest him; struck him several other blows; went
out of the office, and threatened to go back and continue his vio-
lence; he also called the clerk a thief; and on the call of the
clerk for assistance, several persons entered from the street. So,
in an other case, the wife of the defendant went upon the plain-
tiff's premises, and into his dwelling house, and enticed a servant
girl to leave the plaintiff's service; for this act a jury gave the
plaintiff a verdict for $20.00 damages, and this was held right.

Haight.Y. Badgeley, 15 Barb., 499. Again, in an other case, the
defendant threw poisoned barley upon the plaintiff's land and
destroyed his poultry, and a verdict was given to the plaintiff,

with £50 damages, which was sustained, upon the principle that
the jury were not confined to the mere damages resulting from
throwing the poisoned barley upon the plaintiff's land, but that
they might consider the malicious motives of the defendant. Sears
V. Lyons, 2 Stark., 317, and see Matthews v. Fiestel, 2 E. D. Smith,
90. But, while the laws thus permit a jury to assess damages
with a liberal hand, in cases which call for the exercise of such a
power, it must still be remembered that such damages are the
exception and not the general rule. The recovery of punitory or

vindictive damages is allowed in those cases only in which the
act causing the injury was willfully done; where the circum-
stances show that there was a deliberate, preconceived, or posi-

tive intention to injure, or such a reckless disregard of the safety

of person or property as is equally culpable. Wallace v. Mayor
of N. Y., 2 Hilt., 441, 452 ; Ives v. Humphreys, 1 E. D. Smith,

197, 202, 203. For an involuntary trespass, or a trespass com-
mitted under an honest mistake, without any intent to injure,

the damages should be confined strictly to compensation for the

injury sustained by the plaintiff, and in estimating the amount
of such damages, all the particulars wherein the plaintiff is

aggrieved may be considered, whether of pecuniary loss, or pain,

or insult, or inconvenience. II. For a willful trespass, or a tres-

pass committed in reckless or wanton disregard of an other's

rights, or accompanied by circumstances of cruelty, or oppres-

sion, or other particulars, showing the presence of malice or a
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corrupt motive, the jury may, and ought not only to give sucb

compensation as above named, but also further damages in view

of the aggravated character which the trespass then assumes,

usually called "smart money," or " exemplary damages." JJ.

Nuisance.'] The general rules of law relating to nuisances will

be found elsewhere Vol. I, 748 to 754. The general principles

of law relating to the measure of damages in actions of trespass

are equally applicable in actions for nuisances.

If the plaintiff's negligence contributed to the occurrence of

the injury, or increased the injurious effect of it, this will be a

matter to be considered. Vol. I, 834, 835. If the statute of lim-

itations is not pleaded, the plaintiff is not limited to damages sus-

tained within six years prior to the commencement of the action.

Waggoner v. Jermaine, 3 Denio, 306.

Negligence.'] In ordinary cases the measure of damages in

actions for injuries resulting from negligence is limited to a

reasonable compensation. In one case the defendant negligently

left open a large hole in a sidewalk, into which the plaintiff fell

and was severely injured. The judge, at the trial, charged the

jury that they might give exemplary damages if they thought

the defendant was guilty of gross negligence in leaving the side-

walk in that condition ; but this instruction was held erroneous,

and it was held that the only damages recoverable were such as

were the legitimate and direct result of the accident. 'Wallace v.

Mayor of N. Y., 2 Hilt., 440.

So, in an action for damages for injuries resulting from a col-

lision of vessels caused by the defendant's negligence, the plaintiff

cannot recover, as damages, the probable profits which he might

have realized from a return trip from a place to which his vessel

was bound at the time of the occurrence of the injury. Hunty.
Hoboken Land Improvement Co., 3 E. D. Smith, 144.

So, in an action for the recovery of damages which resulted

from the negligence of the defendant in setting fire to the plain-

tiff's grass and trees, the rule of damages is, that if the thing

destroyed, although it is a part of the realty, has a value that cau

be accurately measured and ascertained without reference to the

value of the soil in which it stands, or out of wLich it grows,

the recovery must be for the value of the thing destroyed and

not the difference in the value of the land before and after the

destruction. Whitbeck v. N. Y. Central B. B., 36 Barb., 644.

But where the action is brought to recover damages for willful

negligence, the jury may take into consideration the motives of

the defendant, and if the negligence is accompanied with a con-

tempt of the plaintiff's rights and convenience, the jury may give

exemplary damages. EnSlen v. Myers, 6 Hurlst. & Norm., 54, 60,

and note ; and see Thomas v. Harris, 3 Hurlst. & Norm., 961

;

Britton v. South 'Wales B. B. Co., Id., 963.
Trespass to personal property^ The principles governing a right

of recovery in this action have been fully explained. Vol. I, 805

to 813. When this form of action is adopted under ordinary
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circnnistauces, ami no matters of aggravation are shown, the
general rule is the same as in trover, and the measure of damages
is tlie value of the property, with interest. But where the con-
duct of the defendant has been willful, malicious, cruel or
oppressive, the jury may give exemplary damages.
In au action of trespass for killing the plaintiff's horse, by

beating it to death, the proof showed the horse to be worth $50 or

$60; but the jury, under a charge of the court that they might
allow smart money, gave $75 ; and this was held right. Wort v.

Jenkins, 14 Johns., 352. The court said, "The plaintiff proved
the facts charged in the declaration, and with circumstances of
great barbarity on the part of the plaintiff. We think the charge
of the judge was correct ; and we should have been better satis-

fied with the verdict, if the amount of damages had been greater

and more exemplary."
lu an action for a willful trespass in overturning the plaintiff's

wagon in the night time, and breaking and injuring it, the proof
showed the costs of the repairs to be $3.37, but the justice gave
.judgment for $5.89 damages, besides costs, on account of the

willful injury; and this was held right. Tifftv. Culver, 3 Hill, 180.

Where an officer having process for the collection of a fine or

a judgment, uses such process oppressively and vexatiously for

the purpose of injuring the feelings of the party against whom
it was issued, this is actionable, and the jury may give appro-

priate damages. Rogers v. Breivster, 5 Johns., 125."

Where process is regular in form, and issued upon a regular

and valid judgment, but is executed in a place to which the pro-

cess does not run, and oiTt of the proper jvirisdiction, the party

whose goods are taken on it may recover the whole value of the

goods, and not merely the amount of damages which he may
have sustained by their being taken in a wrong place. Sowell v.

Champion, 6 Ad. '& E., 407.

If a sheriff or constable wrongfully seizes goods which are

afterwards taken from him by an other wrongdoer, the owner of

the goods may, in an action against such officer, recover as spe-

cial damages, the amount necessarily paid to the latter wrong-
doer to get the goods back. Ksene v Dilke, 4 Bxch., 388.

Where the property of the plaintiff is sold under illegal pro-

cess, and the sum demanded is raised by a sale of the property,

which is bid off for the benefit of the plaintiff, by his agent and
with his money, the measure of damages in an action for the

wrongful sale, is the amount of the bid with interest thereon,

and not the value of the property. Baker v. Freeman, 9 Wend.,

36; OlwrJc v. Hallocic, 16 Wend., 607.

Where a promissory note was left with an attorney for collec-

tion, and the maker of the note wrongfully took the note from
the attorney's office, it was held, in action of trespass by the

attorney, that he could not recover, as damages, the costs, whether

incurred or prospective, of an action for the collection of such

note. Diimont v. Smith, 4 Denio, 319.
(a) Note 683.
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In an action for the wrongful taking of personal property,

where exemplary damages are not claimed, the actual cash market

valne of the property at the time of the taking, together with

interest, is the measure of damages. But where the property

is taken by an officer under an execution, and sold at public

auction, the price which the goods brought is competent evidence

upon the question of value. Oamphell v. Woodworth, 6 E. P.

Smith, 499, reversing S. C, 26 Barb., 648.

Actions against sheriffs or constables.'] Actions against ministe-

rial officers are quite frequent ; and there are several different

classes of actions which are resorted to as occasion , requires.

Sometimes the action is for oppressive conduct, as has been

already seen. Ante, 685. At other times the action is founded

upon a neglect to execute process, or for permitting an escape

from it, or for making a false return thereto. In all such cases,

the law gives a remedy to the injured party, by awarding such

damages as ought to be given.

In an action against a sheriff for a negligent escape, upon

mesne process, the measure of damages is the actual loss or

injury sustained by the plaintiff; and prima facie the plaintiff is

entitled to recover the amount of the judgment rendered against

the prisoner, though the officer is entitled to give evidence as to

the poverty of the prisoner, or other circumstances which tend

to show the actual damages sustained. Patterson v. Westervelt,

17 Wend., 543. The distinction between an escape from mesne

process, and from that on final process, with the difference in the

measure of damages, has already been pointed out. Vol. I, 746.

As to the measure of damages for a false return to an execution,

see Vol. I, 747. In an action for an escape from arrest on a war-

rant issued under the non-imprisonment act, the rule of damages
is that the sheriff is prima facie liable for the amount of the

judgment. But if it is shown by the sheriff that the debtor was

unable to pay his debts, the jury ought to give such damages

only as the plaintiff has sustained by the escape. Latham v. Wes-

tervelt, 26 Barb., 256.

In an action for neglecting to levy, and for delaying to return

an execution, the sheriff is prima fade liable for the whole debt,

and his only mode of mitigating the amount of the recovery

is by showing that he covild not have collected it by exercising

due diligence. Bank of Rome v. Ourtiss, 1 Hill, 275 ; Ledyard v.

Jones, 3 Seld., 550 ; S. C, 4 Sandf., 67 ; People v. Lott, 21 Barb.,

130. The plaintiff need not allege, or prove any special dam-

ages, because he is presumptively entitled to recover the amount

of the entire judgment as damages. 11., overruling Stevens v.

Bowe, 3 Denio, 327. But the sheriff may show, if he can, that

the defendant had no property, or not sufficient property, out of

which to have satisfied the execution, even if he had used the

diligence required of him by law. And if such proof is given,

the plaintiff may rebut it by evidence on his part, and then the

jury will be able to say, upon all the evidence, what damages the
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plaintiff has actually sustained. Humphrey v. Hathorn, 24 Barb.,
278

SECTION III.

ASSESSMENT OF DAMAGES.

Time of assessing damages.] It is a general rule that no dam-
ages can be included in the judgment, unless they had accrued at

the time of the commencement of the action. There are some
cases, however, in which the damages are a mere incident or

accessory to the principal, as where interest accrues on the de-

mand sued on, in which cases interest may be computed down
to the entry of judgment. So, in an action by a father against

the seducer of his daughter, the plaintiff may prove, by way of
aggravation of damages, any circumstances which are the
natural consequences of the principal act, although they did

not transpire until after the action was brought. Hewit v. Prime,
21 Wend., 79. But such cases are exceptions to the general rule,

which excludes any damages accruing after the commencement
of the action, and this is especially the case where a new action

will lie for such accruing claim or demand. In actions of tres-

pass, trover, or for torts generally, the damages should be limited

to the commencement of the action, although this rule is not
without exceptions in those cases in which the jury are permitted
to give the value of the goods at any time previous to the trial.

Ante, 676. Every continuance of a nuisance is a fresh nuisance,

and there may be an action for each day's continuance of it, and
the damages ought to be limited to the time of commencing the

action. Vol. I, 753.

Amount of damages.] The damages awarded must be such as

the law allows, and such as are proved by the evidence; and
where it is clear from the return that the judgment is for too

great damages, it will be reversed. Ely v. O'Leary, 2 E. D.
Smith, 355. So, on the other hand, if the damages allowed are

evidently for less than the law allows, a new trial will be granted.

Bobbins v. Hudson Biver B. B., 7 Bosw., 1. But in those cases

in which the question arises upon an appeal from a judgment
rendered in a justice's court, the general rule is that the appel-

late court has no power to reverse the judgment upon the ground
that the damages are excessive, or that they are too small, unless

some rule of law has been violated in the assessment of the

amount. Stephens v. Wider, 5 Tiff., 351.

Interest as damages.] Interest is sometimes payable by the

express terms of the contract between the parties. But there are

other cases in which there is no such agreement, and interest is

not recoverable, except by way of damages. As to the subject

of interest generally, see Vol. I, 548 to 559.

In actions upon contract, where there has been an express

promise to pay interest, or where it is payable as a matter of

right and of law, there interest must be allowed by way of dam
ages, and, if refused, it will be error.
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In actions for torts, such as trespass, trover, and the like, inter-

est may frequently be given as damages. Ante, 677, 680.

Douile and treble damages.'] At common law the damages are

always single, but double and treble damages are, in some cases,

given by statute. The jury may, in such cases, double or treble

the damages themselves, and the court will intend that they

have done so, unless the verdict be, in terms, for single damages
Lii'ingston v. Plainer, 1 Cow., 175. But, to entitle the plaintiff

to double or treble damages, the complaint must distinctly refer

to the statute. lb. The proper course is for the jury to find

single damages, and then for the court to double or treble them,

as the case may require, when judgment is rendered. King v.

Havens, 25 Wend., 420. If the court refuses to render a judg-

ment for the proper amount, the judgment will be reversible. 16.

In an action of trespass, under a. statute giving treble damages,

judgment should be rendered for treble the amount of damages
found by the jury when they find single damages. lb. This was

so held in an action for a trespass in cutting down six shade

trees belonging to the plaintiflf, and in which the jury assessed

his single damages at $30, the court holding that he was entitled

to recover a judgment for $90 on this finding. lb. And see

King v. Havens, 25 Wend., 420 ; Jermain v. Booth, 1 Denio, 639.

Several defendants.] If several persons join in the commission

of a trespass, and they are all sued, and a verdict found against

all of them, the damages are not divisible, and the jury cannot

assess different amounts against the several defendants; and if

they should do so, the plaintiff may disregard the finding so far

as to be entitled to have judgment against all for the largest

amount found against any one of the defendants. Beal v. Finch,

1 Kern., 128 ; Bohun v. Taylor, 6 Oow., 313 ; O'Shea v. Kirler,

4 Bosw., 120 ; 8. C, 8 Abb., 70. There may be cases, however,

in which the damages may be severed, as where one defendant

is found guilty of a trespass at one time and the other at an

other ; or, if one is guilty of a part of the trespass, and an other

of the other part ; or, if some are guilty of the whole trespass

and others of a part only. But in actions in justice's courts such

judgments would be quite unusual, even if they are ever entered.

And where the trespass is not joint in all respects as to all the

defendants, the proper course for a plaintiff will be to bring

separate actions against the severg,l defendants. And where

injuries are done by animals, there are cases in which a joint

action does not lie. Vol. I, 850 ; Ante, 286.

Remitting damages.] Where the jury find damages for a greater

sum than that claimed in his complaint, the plaintiff may remit

the excess if he chooses. Vol. 1, 56, § 116. In such cases the judg-

ment will be erroneous if it is entered for the full amount. Box v.

Dey, 3 Wend., 356 ; Fisli v. Bodge, 4 Denio, 311. And the rule

is the same where the cause is first tried in a justice's court and
then retried in the county court on an appeal. lb. It is true the

Code provides liberally for amendments, even upon appeals, but
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this kind of amendment has not heretofore been favored, unless
upon the terms of granting a new trial. li. Where the whole
case has been fully and fairly tried before the justice, he would
be authorized to allow an amendment of the complaint increas-

ing the claim for damages, if done before the entry of judgment.
But such an amendment would be wholly in his discretion, to be
exercised according to the justice of the application.

CHAPTER VI.

JUDGMENT.

Wliat a judgment is.] A judgment is the decision or sentence

of the law, which is pronounced by a judge or court upon
the matters contained in the record of an action which has

been prosecuted or litigated before such judge or court. It is

the final proceeding in an action at law, by which the court

applies the law to the particular case presented before it, aud
specifically grants or denies to the plaintiff the remedy which he
has sought by the action. And if the defendant sets up a claim

by way of affirmative relief, claim, or defense, such right is also

determined and declared.

There cannot be a valid judgment unless it is pronounced
by a competent judge or court, at a time and place appointed by
law, or in pursuance of it, aud in the form which the law requires.

If there is not jurisdiction of the subject matter, or of the

person, or if the cause is tried out of the proper jurisdiction,

the judgment will be void. Ante, 5 to 15, &c.

In every action which is prosecuted to its final termination, the

litigant parties present to the court the facts to be considered,

the agreements to be considered, and the points of law to be
resolved, and the judgment is the result of a full examination

of all these matters.

But although the judge or court pronounces the decision, the

judgment is really the sentence or decision of the law, aud
the judge or court is the mere instrument for expressing the

determination of the law.

Kinds of judgment.] In justices' courts there are but few varie-

ties in the mode of entering judgment, and these are very simple

in form.

In courts of record there are several kinds of judgment which

are appropriate and legal when applied to those courts, but

which are not at all proper or applicable to justices' courts. Aud,

in discussing the subject under consideration, no explanation will

be given of any judgments, except such as are appropriate to these

courts.

In civil actions, judgments are usually divided into four classes

or kinds.

1. When the facts are admitted by the parties, but the law is

disputed, as in the case of a judgment upon demurrers, see ante,

330 to 334. 2. When the law is admitted, but the facts are dis-

Wait 11—87
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puted, as in the case of a judgment upon a verdict. Ante, 625,

3. When both the law or the facts are admitted by confession of

judgment, or by voluntary nonsuit. 4. By the default of either

party in the course of the proceedings. But judgment by default

is not properly entered in justices' courts, as we shall see here-

after, where the subject will be explained so far as it is applicable

to these courts.

These four species of judgments are again divided into such as

are either interlocutory or final. An interlocutory judgment is

one given in the course of a cause, before final judgment. This

form of judgment is rarely pronounced in a justice's court.

There is one case, however, in which this is appropriate. When
a pleading is demurred to, and the demurrer is sustained, the judg-

ment is not final, but interlocutory, and it requires the party to

amend his defective pleading. Ante, 333.

A final judgment is one which puts an end to the action. And
when issues have been joined upon questions of fact, the jury or

the justice try the issues and assess the damages, and the judg-

ment is final in the first instance either that the plaintiff recover

the damages assessed, or that the defendant is entitled to the

sum claimed by way of set-off', &c. In all cases of final judgment
the general rule is that the judgment rendered by the justice is

peremptory, and is collectible of the goods and chattels of the

unsuccessful party, whether plaintiff" or defendant. There is an

exception to this rule where the plaintiff sues as an executor or

administrator, and a set-off is allowed. Vol. I, 46, §§ 53, 54.

Judgment hy default.'] In courts of record there are cases in

which a judgment may be rendered against a defendant by
default, provided he neglects or refuses to interpose a defense.

But there is no such rule in actions in justices' courts. And even

where the service of process upon the defendant has been per-

sonal, and he refuses or neglects to appear and answer, the

plaintiffi" cannot proceed on the return day of such process and
take judgment against the defendant without proving a legal

cause of action. Vol. I, 11, § 64, sub. 8.

The cause of action must also be proved by legal evidence ; and
if the judgment is founded upon illegal or incompetent evidence,

or if there is a material defect in the proofs, the defendant may
reverse the judgment, although he did not appear at the trial.

PerMns v. Steblins, 29 Barb., 523 ; Northrup v. Jachson, 13

Wend., 85 ; Squier v. Gould, 14 Id., 159 ; Warnick v. Crane,

4 Denio, 460 ; Swift v. Falconer, 2 Sandf., 640 ; Carter v. Dalli-

more. Id., 222 ; Jones v. Pridham, 3 E. D. Smith, 155 ; Alburtis

V. McCready, 2 Id., 39; Howard v. Brown, Id., 247; 8torp v.

Harbutt, 4 Id., 464.*

Where the defendant does not appear on the return day, and

the plaintiff is then prepared to prove his case, he may proceed

with the action by putting in his complaint, introducing his

evidence, and taking judgment.
(a) Armstrong v. Smith, 44 Barb., 120.
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As to the power of the justice to relieve a defendant from the
eonsequences of a default, see ante, 220, 221, 222.
The rule requiring a plaintiff to prove his case, does not extend

so far as to require him to anticipate and negative a defense
which might have been- pleaded. Humplirey v. P&rsons, 23 Barb.,
314.

Judgment on issues of Imv.] This subject has been sulficientlj

explained in a previous place. Ante, 330 to 334.
Judgment on issues offact.'] There are frequently several issues

joined in an action. If the plaintiff's complaint contains several
separate counts for different causes of action, and issue is taken
upon each count, there will, of course, be several issues.

So, too, the defendant may interpose aflflrmative defenses,
either as a bar to the plaintiff's claim or by way of set-off. In
such cases there will be issues raised for trial. But, in whatever
manner the issues may arise, the sole object of every issue is to

present a matter for trial and judgment. The general rule is that
judgment will be entered in favor of the party who prevails upon
the whole record.

Suppose the plaintiff sues for several distinct trespasses, and he
proves them all, but the defendant establishes a defepse by way
of accord and satisfaction to a portion of the causes of action, in

such a case the plaintiff will recover judgment if there is but a
single cause of action unanswered. Again, if the action is brought
upon several separate promissory notes, and a defense is made
out to a portion of them, but not as to all, in that case the plain-

tiff will have judgment for so much as is proved and unanswered.
Further, suppose that the plaintiff sues upon claims which

permit the defendant to interpose a set-off, and that such defense
is interposed. If the plaintiff's entire claim is proved and
admitted it does not follow, of course, that he will recover judg-
ment. For if the defendant establishes his set-off, and it is greater

in amount than the plaintiff's demands, the defendant will then
be entitled to judgment for the balance due him.
In actions upon money demands, such as bills or notes, bonds,

and the like, the judgment, if in favor of the plaintiff, is that he
recover the amount due, with such legal damages as may be
allowed by law, together with the costs of the action. K the

judgment is in favor of the defendant, it is that he recover

his costs, unless he has interposed and established a set-off for a

greater sum than the plaintiff's demand, in which case judgment
is entered in favor of the defendant for the balance, with costs.

In actions i^on contracts for the recovery of damages for a breach

thereof, the plaintiff, if successful, recovers such damages as

may be assessed by a jury or the justice, with costs. If the de-

fendant succeeds, the judgment is for costs. So, in actions for

torts, the general rule is that the plaintiff, if successful, recovers

the amount of damages assessed, with the costs of the action

;

while, on the other hand, a successful defendant recovers judg-

ment for his costs. If the action is replevin, and the plaintiff
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obtained possession of the property by his process, and he then

recovers judgment in his favor, the judgment will be that he

recover the damages assessed for the wrongful taking and deten-

tion, or for the wrongful detention alone where the taking was

lawful, together with the costs of the action. If the plaintiff did

not recover possession of the property, but he recovers a judg-

ment which declares that he is entitled to it, the judgment will

give damages as in the last case supposed, and the jury, or the

justice, must, in addition, find and assess the value of the arti-

cles claimed. And, in assessing the value, there ought to be an

assessment of the value of each separate article, and not by way
of a gross sum, for it may happen that a portion of the articles

will be restored, while others may not be, and in such case the

plaintiff is entitled to recover the value of the articles not deliv-

ered. If the property has been taken and delivered to the

plaintiff, and the defendant succeeds in the action, the judgment
must be for a return of the property, if a return can be had,

and for the value thereof, in case a return cannot be had, together

with the damages assessed for the taking and withholding the

property, with the costs of the action. If, from a defect of proof,

the plaintiff is nonsuited on the trial, the defendant is entitled to

a judgment for the return of the property, without giving any

proof of his title. McCurd/y v. Brotvn, 1 Duer, 101 ; see Vol. I,

876, 877.

Judgment on issues of law and of fact.'] Where there are several

separate causes of action set out in the complaint, there may be

issues of law and of fact in the same action, since some of the

causes of action may be demurred to, and issues of fact joined

on the others. The mode of disposing of the issues in such a

case is pointed out, ante, 333.

Judgment of nonsuit.'] There are several cases in which a judg-

ment of nonsuit is required by statute. Vol. I, 55, § 110. But
there are other instances in which a judgment of nonsuit must
be rendered. If the plaintiff fails to sustain his action by proof at

the trial, the justice may grant a nonsuit upon a proper motion,

and a judgment of nonsuit follows, with the costs of the action.

But there may be voluntary, as well as compulsory nonsuits,

and, if the plaintiff is satisfied that the evidence is not suflicient

to entitle him to a verdict, he may elect to become nonsuited by
withdrawing his action.

The plaintiff may, on a jury trial; make this election at any
time before the jury have actually rendered their verdict. This

right of the plaintiff sometimes gives him an unfair Advantage

;

for it is not unfrequently the case that the result of a trial is

known before the verdict is rendered in open court ; and where it

is likely to be adverse to the plaintiff, he may avoid the conse-

quences by withdrawing his action. The defendant cannot do

this, but is compelled to abide the event. In the supreme court

no such advantage is allowed, since the plaintiff is not permitted
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to elect to become nonsuited, unless it is done before the jury
retire for deliberation upon their verdict. Eule 31.

A judgment of nonsuit is no bar to a new action for the same
cause, unless it was rendered upon the merits of the action. And,
therefore, a nonsuit for a defect of proofs, or by a voluntary
withdrawal, or by a default in not appearing at the proper time,

will not bar a new action.

As to the cases in which a nonsuit may be ordered by the jus-

tice on the trial, see ante, 579. After a cause has been tried before

a jury, and it has been submitted to them for decision upon all

the evidence given by the parties, it will then be too late to take
the cause from them and nonsuit the plaintiff upon the motion
of the defendant. Young v. Hubbell, 3 Johns., 430. If, however,
the plaintiff does not appear on the coming in of the verdict, the
statute requires the entry of a judgment of nonsuit. Vol. I, 55,

§ 110, sub. 5 ; Douglass v. Blackman, 14 Barb., 381.

So, when an action has been tried before a justice without a
jury, and the cause submitted to him for final judgment, it will

afterwards be too late for the plaintiff to withdraw the action and
submit to a nonsuit. ElweU v. McQueen, 10 Wend., 519 ; Shall v.

Lathrop, 3 Hill, 237 ; Peters v. Diossy, 3 E. D. Smith, 115 ; Hess
V. Beekman, 11 Johns., 457.

And, in such a case, if the justice should decide to grant a
nonsuit, and should enter a judgment in form for a nonsuit,

instead of on the merits, such judgment will, nevertheless, be a
final judgment ; and be a conclusive bar to a second action for

the same cause. Ih.

But a cause may be submitted conditionally, with a reservation

of a right on the part of the plaintiff to withdraw the action

;

and if the parties agree to such an arrangement, it will be bind-

ing ; and if entered into the justice's docket it becomes a part of

the record, and cannot be contradicted by parol evidence. Smith
v. Compton, 20 Barb., 262.

So, where a cause is tried before the justice without a jury, and
a motion is made for a nonsuit, but the decision of the motion
is reserved, the justice may grant a nonsuit within the four days.

Seaman v. Ward, 1 Hilt., 52.

The mere submission of the cause to the justice for his decision,

after a trial upon the merits, will not be a bar to a subsequent

action in the event that no judgment is entered in pursuance of

the first trial. Young v. Bummell, 5 Hill, 60 ; S. 0., 7 Hill, 503

see Vol. I, 954.

Wlien the docket of a justice shows that a judgment of non-

suit was rendered, parol evidence is not admissible to contradict

it by showing that the cause was heard and decided upon the

merits. Brintnall v. Foster, 7 Wend., 103; and see Smith v.

Com/pton, 20 Barb., 262.

Where a justice improperly grants a nonsuit, and enters •*

judgment thereon, which is reversed on appeal, the justice car

not proceed with the case as though no nonsuit had been granted
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but the plaintiff must bring a new action, if he wishes to prose-

cute the claim further. Anon., 9 Wend., 503.

Judgment of discontinuance.'] There are several instances in

which the statute requires the entry of a judgment of discontinu-

ance. If the justice is a material witness for the defendant, is one

instance. Vol. I, 55, § 109; ante, 237 to 245. So, where an

answer of title to land is properly interposed. Ante, 248, 249. Or
where the balance of a set-off exceeds one hundred dollars, and
the defendant does not require it to be set off. Vol. I, 46, § 51.

Or where the claims of both parties exceed four hundred dollars.

Vol. I, 46, § 52. Or where the justice is related to one of the

parties to the action. Ante, 25 to 27. Or where the justice fails

to appear on the return day of process. Ante, 217 to 219.

The effect of a discontinuance is merely to terminate the exist-

ing action. It is no bar to a future action for the same cause for

which the first one was instituted.

Judgment, when to ie rendered.] The statute has prescribed the

times when judgment shall be rendered in the cases specified.

Vol. I, 56, § 115.

In the following cases it must be done forthwith, : 1. Where the

plaintiff is nonsuited. 2. If he discontinues or withdraws his

action. 3. Where judgment is confessed. 4. Where a verdict is

rendered in favor of either party. 5. Where the defendant is in

custody at the time of hearing the cause. lb.

In all other cases the justice must render judgment within four
days after the cause is finally submitted. 76. /

Where a judgment is rendered upon an offer made by the

defendant, it must be done before answering in the action. See

the practice in full, ante, 255 to 259.

Where a cause is tried before a justice without a jury, judg-

ment must be rendered within four days after the submission for

a final decision ; and if it is not rendered until after that time it

will be erroneous. Watson v. Davis, 19 Wend., 371 ; Bertian v.

Olmstead, 4 E. D. Smith, 279 ; Wiseman v. Panama B. E. Co., 1

Hilt., 300.''

The justice may take four days from the time when the cause

was finally submitted for judgment. And where a cause is tried

before the justice, and the evidence introduced, and the cause

then adjourned by consent to a future day for summing up, the

cause will not be considered as finally submitted until the sum-
ming up, and the justice may take four days from that time within

which to render judgment. Heidenheimer v. Tfilson, 31 Barb., 637.

If the fourth day falls on Sunday, judgment must be rendered

on the day preceding ; and if it is not done until the Monday
following it will be erroneous. Bissell v. Bissell, 11 Barb., 96

;

and see ^x parte Dodge, 7 Oow., 147.

The decision must be evidenced by some official act ; and it

will be of no consequence that the justice decided the cause in

his own mind, if he did not enter the judgment in his minutes or

docket, or in some other legal manner. Seaman v. Ward, 1 Hilt.)

(a) Bloomer v. Merrill, 29 How., 259 ; 1 Daly, 485.
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52. Although the statute is imperative as to the time within
which judgment must be rendered, yet that does not prevent the
parties from agreeing to extend the time beyond the limit of four
days. And if the parties stipulate that the justice may talse iive

days instead of four for the purpose of rendering judgment, such
stipulation will be valid and be enforced by the courts. And
where a judgment is rendered on the fifth day, in such a case,

the defendant will be held to be estopped from alleging that the
judgment was not rendered in time. Barnes v. Badger, 41
Barb., 98.

Where the cause is tried by a jury the justice must render
judgment forthwith upon receiving the verdict, whether it be in
favor of the plaintiif or the defendant. Yol. I, 56, § 11 5. This
statute is enforced quite strictly, and, if no judgment is entered
until the next day after the rendition of the verdict, no judgment
can legally be rendered upon it. Sibley v. Howard, 3 Denio, 72.

Determining the amount of costs to be paid by the losing party
is a judicial act, and is apart of the duty of rendering judgment.
Jh. In one case the cause was tried and the verdict rendered on
the first day of the month, on which day the verdict was entered
in the docket, but the items of costs were made up during the
four succeeding days, and the items were not added up until

the ninth day of the month, and ifc was held that the judgment
vas erroneous. J6. But, notwithstanding the strictness with
which the rule is enforced as to the time of entering the judg-
ment, there is not the same strictness observed as to the manner
of its entry. The statute requires the entry of the judgment to

be made in the docket, but this is held to be merely directory

;

and if the judgment is entered in the justice's minutes of the
trial, in proper form, and in due time, it will be suflScient. Walrod
V. Skuler, 2 Oomst., 134 ; Hall v. Tuttle, 6 Hill, 38. And a trans-

fer of the judgment into the docket two or three days afterwards
will be a compliance with the law, and a valid judgment. li.

Where it is sought to reverse a judgment on the ground that

it was Eot rendered forthwith, the error must appear afiirmatively,

or the judgment will be affirmed. In one case the return stated

that the cause was tried by a jury on the 11th day of March,
and that the jury returned into court and rendered a verdict for

the plaintiff", upon which the justice rendered judgment in favor

of the plaintiff on the 12th day of March, and it was held that it

might be fairly inferred that the verdict was not rendiered until

the 12th of March, although the trial commenced on the day
preceding, and the judgment was affirmed. Beattie v. Qua, 15

Barb., 132.

If the time for rendering judgment is extended by the stipula-

tion of the parties, and judgment is rendered within the stipulated

time, the party against whomjudgment is entered will be estopped

fi-om questioning the regularity or the validity of the judgment
on appeal. Barnes v. Badger, 41 Barb., 98.
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But if there is no agreement to extend the time, the judgment

must be reudered within the time prescribed by statute or it will

be reversible on appeal, if not absolutely void.

Where the defendant was arrested on a warrant, and was in

custody during the trial, the judgment must be rendered forth-

with, even though the cause was tried by the justice without a

jury. Vol. I, 56, § 115. And if not rendered until the expiration

of four days the judgment will be void for want of jurisdiction.

Wait V. Tan Allen, 8 B. P. Smith, 319.

Although a verdict may be received on Sunday, no judgment
can be legally rendered thereon on that day. Vol. I, 79, % 16

;

Hoghtaling v. Osborn, 15 Johns., 119.

There is a statute which prohibits the service of process on

Saturday upon such persons as keep that day as the Sabbath.

Ante, 46, 47. But the statute is not so construed as to invalidate

a judgment rendered against such a person on Saturday, where/
the process had been regularly and legally served on a previous?

day. Maxson v. Annas,.! Denio, 204.

And so a judgment may be legally rendered by a justice on the /

day of a general election, where the cause was tried before him /

and submitted on a previous day. Bice v. Mead, 22 How., 445. /

Judgment, how rendered.'] The statute provides that the justice

shall enter the judgment in his docket. Vol. I, 56, "^i 115. Thj!

construction given to this section by the courts will prevent a

judgment from being so irregular as to require a reversal if it

has been first entered in the justice's minutes in proper time, aad

then transcribed into the docket within two or three days. Walfod
V. Shuler, 2 Oomst., 134 ; Hall v. Tuttle, 6 Hill, 38 ; ante, ^95.

The correct practice, however, is to enter the judgment injthe

docket in the first instance, and to do it promptly and wi/hin

the prescribed time. Until this is done there is no judgment
upon which an execution could be properly issued. ,

'

The statute requires all legal proceedings to be in the Eaglish

language. Vol. I, 80, <^ 18. But where the essential facts of the

judgment are intelligible it will be valid, notwithstandrng the

fact that some of the words are very incorrectly spelled. Jackson

V. Broivner, 7 Wend., 388.

There are some cases in which there may be separate judgments
as to the several defendants. When the action is for a tort, and
there are several defendants, there may be a judgment against

some of the defendants and in favor of others." ilfoon, v. JEldred,

3 Hill, 104 ; Dominicli v. Backer, 3 Barb., 18 ; Noyes y.iSezvitt, 18

Wend., 141, 142, 143 ; Van Deusen v. Tan Slyck, 15 Johns., 223.

If there is no evidence whatever against one of the defendants in

an action for a tort, the court should, if requested, direct the jury

to find a verdict for such defendant, if the cause is tried by a

jury ; or he should, himself, discharge him if there is no jury. II).

If, however, there is any evidence whatever the question must
be submitted to the jury. 1 b. In those cases in which the defend-

ant is entitled to a discharge, it will be error to refuse it on a
(a) Ballard v. Lockwood, 1 Daly, 158.

( /
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proper application. lb. If the trial is by jury, and there is no
evidence against one of the defendants, it will not be error for
the justice to discharge him, instead of directintv the jury to
acquit him. Noyes v. Hewitt, 18 Wend., 141, 143\ The correct
practice, however, is to direct the jury to acquit him, which is

done, as a matter of course, by the jury. Ih. Where the cause is

tried by a justice without a jury, and a defendant is entitled to be
discharged, this is usually done at the close of the plaintiff's evi-

dence. Moon Y. Mdred, 3 Hill, 104. But in all such cases of
discharging a defendant there should be no judgment entered
until the trial is completed. li. In one case the justice dis-

charged one defendant at the close of the plaintiff's case, and
entered judgment forthwith in favor of such defendant against
the plaintiff for costs ; and at the close of the trial the justice
rendered a judgment of nonsuit against the plaintiff, and also
entered up a judgment against him for costs in favor of the latter

defendant ; and this was held to be erroneous, upon the ground
that no judgment should have been rendered until the trial was
completed, and in that case if judgment was rendered in favor
of both defendants against the plaintiff there could be but one
judgment ; while, if the judgment had been in favor of the plain-
tiff against one defendant, and against the plaintiff and in favor
of the other defendant, there ought to be two separate judgments,
one in favor of the plaintiff against one defendant, and the other
in favor of the other defendant against the plaintiff, for costs. 11.

After the evidence is closed and the jury have retired, it is too
late to move for the discharge of one of the defendants, on the
ground that there is no evidence against him. Lobar v. Koplin, 4
Oomst., 547.

There are also some cases in which there may be separate
judgments even in actions upon contracts. If the action is

brought upon a negotiable promissory note, and the makers and
indorsers are joined, there may be a separate judgment against
those who are proved liable, and a judgment in favor of those

who show a valid defense, or against whom no cause of action is

made out. Parker v. Jackson, 16 Barb., 33; and see Bank of
Attica V. Wolf, 18 How., 102; Zink v. Attenburg, Id., 108; Wilk-
hw V. Bell, Id., 397.* The principle of the decision is that a sepa-

rate judgment may be rendered in any case in which a separate

action might have been brought. Ih. If several defendants are

sued, and one of them pleads infancy, and proves it on the trial,

the court may allow the plaintiff to discontinue as to him with-

out costs, and proceed with the action against the others. Butler

V. Morris, 1 Bosw., 329.

Form of the judgment.'] The statute does not prescribe any par-

ticular form of entering judgments, though it requires the entry

nto the docket of certain specified acts and things. Vol. I, 68,

(i9, § 174. The validity of a judgment does not depend upon a

literal compliance with the terms of the statute; and if enough
iippears to show that the justice had jurisdiction of the parties to

Wait 11-88 ^ ^^°^^ ««*
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the action, and of the subject matter, that the proceedings were

regular, and the kind and amount of the judgment, and that it

was rendered in due time, this will be sufficient. Humphrey v.

Persons, 23 Barb., 314; Hall v. Tuttle, 6 Hill, 42, opinion. The cor-

rect practice, however, is for the justice to carefully comply with

the statute, and all questions as to the regularity or vahdity of the

judgment in this respect will thereby be avoided. Ordinarily

the justice is required to render judgment for the amount found

and settled by the verdict of the jury, or the decision of the jus-

tice. But the parties, whether plaintiff or defendant, may remit

a portion of the amount found in his favor and take judgment for

the residue, and the justice should render judgment accordingly.

Vol. I, 56, § 116.

When a jury return into court with a verdict in favor of the

plaintiff for a particular sum, the plaintiff may remit any portion

of the amount and take judgment for the residue. Clarlt v.

Denure, 3 Denio, 319 ; Ba/rher v. Rose, 5 Hill, 76. So, where a

jury render a verdict in favor of the defendant for a specified sum
in an action of tort, where no sum could properly be found for

the defendant, he may remit the amount aud take judgment in

his favor generally, and this will be regular. Burger v. Kortright,

4 Johns., 414. So, where the case is decided by the justice with-

out a jury, either party may remit all, or a portion of the amount
found, and take judgment for the residue. Putnam v. Shelop, 12

Johns., 435. There may be a judgment in favor of the defendant

for the amount of a set-off proved by him, although the plaintiff

may not have established any claim on his part on the trial.

Greenleaf v. Low, 4 Denio, 168.

The entries made in the docket in pursuance of the require-

ments of the statute are conclusive, and they cannot be contra-

dicted by parol evidence. Smith v. Compton, 20 Barb., 262.

But although the docket is evidence in a subsequent action,

between the same parties, to prove what judgment was entered

by him, it is not evidence in a suit between others, to show what
constable served the summons, nor the amount of his fees Bey-

nolds V. Brown, 15 Barb., 24. The death of the justice would not

affect the rule. Ih. The omission of the justice to make the

entries required by statute is not a ground of action against him,

even where the omission may have been the cause of loss to an

other. James v. Hartney, 6 Hill, 487. In the case just cited a

constable had duly returned an execution, but the justice omitted

to enter the return in his docket. An action was afterwards

brought against the constable for a neglect to return the execu-

tion, and he was unable to prove the return of it either by the

justice or otherwise ; but this was held not to give any right of

action against the justice in favor of the constable.
The manner of entering into the docket the various proceed

ings in an action may not be familiar to every person, and for

that reason a general precedent for such entries will be given.
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Entries in justices' docket on jury trial.

IN JUSTICE'S COURT.

Bradford T. Simmons
agst

Peter L. Frederick.

April 12th, 1865, summons issued ; returnable on the 20th instant, at one
o'clock p. M., at my office. AprU 20th, summons returned, personally
served, by John P. Albro, constable, on the l^th instant. Fees, $0.50.

April 20th, both parties appeared, the plaintiff in person, and the defend-

ant by Richard H. Rosa, who produced a written authority (or who swore
to Ms authority) . Plaintiff complained on a promissory note executed by
the defendant to him, and dated April 1st, 1860, for $25, payable one day
after date, and also for goods, wares and merchandise sold and delivered

to the defendant, and claimed damages to the amount of $50.
The defendant answered, and denied each and every allegation in the

complaint, and also claimed a set-off of $25 for grain and wood sold and
delivered to plaintiff, and also for work and labor performed for the plaintiff.

On motion of the plaintiff (or of the defendant), the action was adjourned
to the 30th day of April instant, at one o'clock p. m., at my office.

A venire was issued at the plaintiff's request (or at the defendant's)

returnable at the time and place last mentioned.
April 30th, the parties appeared at one o'clock p. m., and proceeded to

the trial of the cause. The following jurors were returned as summoned
upon the venire by John P. Albro, constable. (Insert their names.) The
following jurors, who were returned as summoned, did not appear.

(Insert their names.) The following jurors appeared. (Insert their names.^

The following jurors were sworn to try the action. (Insert their names.)
Harvey Pixley and Jeremiah V. Marselis were sworn as witnesses for

the plaintiff, and William Fry at the request of the defendant.

John Smith was offered as a witness on the part of the defendant, and
objected ,to by the plaintiff (state the ground of objection), and rejected.

After hearing the evidence (and the arguments of counsel, if any), the

jury retired under the charge of John P. Albro, a constable duly sworn
for that purpose, and afterward returned into court, and the plaintiff hav-

ing answered to his name when called,* the jury found a verdict for the

plaintiff for $50, damages, which was received April 30th, 1865, where-
upon, I did forthwith, and on the 30th day of April, 1865, render judgment
for the plaintiff for.

Damages, $50 00

Costs, 5 00

$55 00

April 30th, 1865, execution issued to John P. Albro, constable.

May 1 0th, 1865, a notice of appeal was served on me by Richard H.
Rosa, Esq., and my fees and the costs of the action paid to me. A copy

of undertaking to stay proceedings was also served by him on me at the

same time.

The precedent which has been given is merely intended to give

a general idea of the manner of making entries into the justice's

docket. And since each case has features peculiar to itself, so in

each case the entries must conform to the facts as they actually

occur.
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If the cause is tried by the justice, without a jury, that fact

will be evident by omitting any statements as to the jury.

The foregoing form will be a sufficient guide for ordinary cases

;

but since the change in the law which gives the justice jurisdic-

tion in replevin actions, there are some forms of judgment which

ought to be given for such cases.

Judgment for plaintiff in replevin whereproperty was not delivered

to him.

State the ordinary proceedings as in the form, ante, 699, down
to the *, and then proceed thus

:

The jury found by their verdict that the plaintiff was entitled to the

possession of the property described in the complaint ; that the value of

said property is $100, and that the damages sustained by the plaintiff by

the wrongful taking (or detention) were $25. Whereupon I did forthwith,

on the 30th day of April, 1865, render judgment that the plaintiff recover

of the defendant the possession of the following described personal proper-

ty (describing it), or the sum of $100, in case a delivery cannot be had;

and also that he recover $25 damages, together with $5 costs, amounting

in the whole to $130.
"

Value of property, $100 .00

Damages, 25 00

Costs, 5 00

$130 00

Judgment for plaintiff in replevin where property was delivered

to him.

State the facts as in the form, ante, 699, down to the *, and then

proceed

:

The jury found by their verdict that the plaintiff was entitled to the pos-

session of the property described in the complaint ; that the said property

had been taken into the possession of the plaintiff, and that the damages

sustained by the plaintiff by the wrongful taking (or detention) are $25.

Whereupon I did forthwith, on the 30th day of April, 1865, render judg-

ment that the plaintiff retain possession of the following described property

(describe it), and also that he recover $25 damages, together with $5 costs,

amounting in the whole to $30,

Damages, $25 00

Costs, 5 00

$30 00

Judgment for defendant in replevin where property was delivered

to plaintiff.

State facts as in the form, ante, 699, down to the *, and then

proceed as follows

:

The jury found by their verdict that the defendant was entitled to th

possession of the property described in the complaint ; that the value of

said property is $100, and that the damages sustained by the defendant

by the taking and withholding the same are $25. Whereupon I did forth-

with, on the 30th day of April, 1865, render judgment that the defendant
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have a return of the following described personal property (describing it)

or the sum of $100 in case a return cannot be had; and, also, that he
recover $25 damages, together with $5 costs, amounting in the whole
to $130.

Value of property, $100 00
Damages, 25 00
Costs, 5 00 [

$130 00

Judgment for defendant in replevin where property was not deliv-

ered to plaintiff.

State facts as ia the form, ante, 699, down to the *, and then
proceed as follows:

The jury found by their verdict that the defendant was entitled to the
possession of the property described in the complaint, and that the said

property has not been taken from the possession of the defendant. Where-
upon I did forthwith, on the 30th day of April, 1865, render judgment that

the defendant retain possession of the following described property (de-

scribe it), and, also, that he recover $5 costs of the plaintiff.

Judgment in actions of tort, where one defendant is convicted and
an other acquitted.

State the facts as in the form, ante, 699, down to the *, and
then proceed as follows

:

The jurors found by their verdict that the defendant, A. B., committed
the trespasses (or converted the property, &c.,) as alleged in the complaint,

and they assessed the damages of the plaintiff at the sum of $15 ; and the

said jurors also found that the defendant, 0. D., did not commit the tres-

passes (or convert the property, &o.) as alleged in the complaint. Where-
upon I did forthwith, on the 30th day of April, 1865, render judgment foi

the plaintiff against the defendant, A. B., for $75 damages and $5 costs,

amounting in the whole to $80 ; and I did also forthwith, on the said 30th
day of April, 1865, render a judgment in favor of the said defendant, C.

D., and against the said plaintiff, for $5 costs of the defense.

Where the action is for a tort, and some of the defendants are

convicted and some acquitted, it will be very easy to state briefly

what the finding actually was, and the judgment rendered
thereon. And where the action is founded upon contract, and a

verdict is found against some of the defendants and in favor of

others, as in the case of infancy, or of actions against the differ-

ent parties to a bill or. note, the findings and judgment may be
readily stated.

In the forms given, it is stated that the jury found, &c. But
if no jury is called, and the cause is tried by the justice, the

statement will be that the justice decided, «&c. And in every

case the court will make the changes which may be found

necessary in conforming the judgment to the facts found by the

jury, or decided by himself
Opening or altering judgment.'] Where a judgment has once

been regularly ehtered up by the justice, his powers cease ; aud
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he cannot open the judgment for the purpose of relieving the

defendant from the consequences of a default, even though that

occurred by reason of an excusable mistake or omission. Alburtis

V. McCready, 2 E. D. Smith, 39 ; Appleby v. Strang, 1 Abb., 143

;

Sperry v. Major, 1 E. D. Smith, 361 ; People v. Lynde, 8 Oow.,

133. So, where a judgment has been entered for a wrong amount
through inadvertence or otherwise, the justice has no power to

change the amount, either by increasing or diminishing it. Hardy
V. Seeltje, 1 Hilt., 90; S. C, 3 Abb., 103. If the justice by mis-

take renders judgment for too large a sum in consequence of

errors in adding up the items of the demand, he cannot afterwards

correct the mistake by reducing the amount. People v. Delaware
Com. Pleas, 18 Wend., 558. So, if a mistake is made in making
up the items of costs, and the amount inserted in the judgment
is less than that allowed by law, the error cannot be corrected by
increasing the judgment. Dauchy v. Brown, 41 Barb., 555.

In all such cases, whether the mistake makes the judgment for

damages too large or too small, or whether the amount of costs

is greater or less than allowed by law, the judgment, when once
entered up, is conclusive, and cannot be altered by the justice.

There are cases in which a judgment may be opened by con-

sent ; and if this is done by the consent of the parties, and the

cause retried and a judgment is rendered against the defendant
he cannot allege the oi)ening of the case as error. Scranton
V. Levy, 4 Abb., 21. And where the cause is retried by the

consent of both parties, it would be in accordance with well

settled principles to hold that both of them are estopped from
subsequently questioning the regularity and validity of the pro-

ceedings. See Vol. I, 1077, &c.
Judgment iy confession.'] Judgment may be rendered before a

justice of the peace, by confession, for any amount not exceed-
ing five hundred dollars. The statutes upon this subject have
been given in full. Vol. I, 54, 65, -^.^ 104, 105, 106 ; and Id., 6,

§ 53, sub. 8. Where there is but one person, and he signs a con-

fession ofjudgment, or where there are several persons and they
all sign it, there will be no room for question as to the authority
to make the confession. But where one person assumes to con-
fess a judgment against himself, and also against other persons,
there will frequently be room for serious questions or doubt as to

the validity of the judgment. One partner cannot confess a
judgment in favor of a partnership creditor, in the name of the
firm, so as to bind his copartners, or so as to bind the partnership
property. JSverson v. Gehrman, 10 How., 301 ; Binney v. Le Gal,

19 Barb., 592. And where several partners are sued together,
one of them has no power to make an offer on behalf of him-
self and his copartners, that the plaintiff may take judgment
under the provisions of the Code, unless there is some evidence
from which it may be inferred that his copartners authorized him
to make the offer, or assented to it. lb. ; Ante, 256 ; Vol. I, 298.

Judgment, how confessed.'] The requirements o^ the statute must
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be substantially complied with, or the judgment will be invalid.

It is essential that the defendant should appear personally before
the justice; that the confession should be in writing, signed
by the defendant, and filed with the justice ; and that there should
be a proper aflftdavit, where the judgment is confessed for a sum
exceeding fifty dollars. Vol. I, 54, 55, '§'§ 105, 106.

Where no process is issued for the purpose of bringing the
defendant into court, and he does not appear in court before
the justice, and the only authority which the justice has for

entering judgment is that which arises from a casual meeting in

the street, where the defendant verbally authorizes the justice to
render judgment against him for a specified amount, any judg-
ment rendered upon such statement will be void. Tenny v. Filer,

8 Wend., 569. In such a case the judgment would be void for

the reason that the confession was not in writing and signed
by the defendant, as well as on the ground of non-appearance in

court. The statute, as has been already seen, requires that the
defendant should appear personally before the justice and make
the confession. But this is not a new rule, for under the old law,
before the enactment of this statute, the practice was the same

;

and a judgment, though entered upon a written confession, was
invalid where the statement was not made before the justice, but
at a different place, and then sent to the justice. In one case,

Martin v. Moss, 6 Johns., 126, the justice rendered judgment for

the amount of a note sent to him by the defendant, and accom-
panying it was a written authority to enter judgment on the note,

which the justice did, and on his own knowledge of the defend-

ant's handwriting, but the judgment was held invalid. So, where
the judgment was entered in pursuance of a written sealed

authority sent to the justice, and proved by the subscribing wit-

ness thereto, but the defendant did not appear before the justice

personally, the judgment was held erroneous. BromagMn v.

Throop, 15 Johns., 476 ; and see Golvin v. Luther, 9 Oow., 61.

Although the confession must be signed in the presence of the

justice, it is not necessary that it should be done at the justice's

oflSce, or his residence. And where the confession was signed in

the town in which the justice resided, and in his presence, the

judgment was held valid, although the confession was signed at

the defendant's house, which was some three or four miles from
the office and residence of the justice. Stone v. Williams, 40 Barb.,

322. The fact that the justice's docket was not present, but was
at his office at the time of signing the confession, does not make
any difference in the rule Ih. But the rule as to the place where
the Confession is to be made is still more extensive than this, for

a confession will be valid although it is made by the defendant

and taken by the justice out of the town in which the justice

resides. Pollock v. Aldrich, 17 How., 109. The statute which

limits the exercise of judicial acts to the town in which the justice

resides, relates to the trial of causes and not to the confession
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of judgments. Ih. Such a confession may be taken in any town

in the county in which the justice resides. lb.; ante, 8, 9.

Where no process is issued there must be a written confession

of judgment, as is shown by the cases just cited. But, where an

action is regularly commenced by the issuing and service of

process, the defendant may appear in court and confess judg-

ment orally, and without any affidavit of indebtedness, even

when the amount of the judgment exceeds fifty dollars. Gates v.

Ward, 17 Barb., 424. In such a case, if the defendant appears

on the return day of the process, and, when the complaint is

filed, he admits in open court that a specified sum is due from

him to the plaintiflf, and he consents that the justice shall render

judgment for the amount, this may be done, and the judgment
will be regular and valid. J&. If, however, the proceedings are

merely colorable, and are taken for the purpose of defrauding the

creditors of the pretended debtor, the judgment will be void as

to them. li. A judgment ought always to be so entered as to

show clearly in whose favor it is rendered. Slaman v. Buchley,

29 Barb., 289. On an appeal from a justice's judgment, the

return showed that the action was brought for taking personal

property, and that the defendant interposed an answer containing

a general denial, and the return further stated that the justice

entered "judgment for damages, with costs, $2.74," without

stating in whose favor the judgment was rendered, and it was

held that the fair inference from the facts stated in the return

was that the judgment was rendered in favor of the plaintiff for

some amount of damages, since no claim was alleged or proved

to authorize a judgment in favor of the defendant for damages.
Il>. In the case last cited the plaintiff appealed from the jus-

tice's judgment, on the ground that he had been defeated in his

action by the justice, but the appellate court held that, on the

facts appearing in the return, the true construction was that

the judgment was in favor of the plaintiff for some amount, and

that if the plaintiff claimed that the judgment of the justice

was really in favor of the defendant, he should have procured

an amended return, showing that fact aflSrmatively.

Form of confession of judgment.

IN JUSTICE'S COUET.

"^"affs?"^ \ Before DAvm KBifNEDT,.a justice of the

Richard Roe. I peace of Mayfield, Fulton county, N. T.

In the presence of David Kennedy, the justice above named, I do hereby
confess judgment in favor of John Doe, for the sum of five hundred dollars,

on a demand arising upon contract, to wit (state the nature or partioulars

of the demand), and authorize the said justice to enter judgment against

me for the same, with costs. Dated the 15th day of April, 1865.

RICHARD ROE.
In presence of David Kennedy, Justice.
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Affidavit where confession is for a sum exceeding fifty dollars.

Fulton County, ss : We, John Doe and Richard Roe, the parties named
in the foregoing (or annexed) confession of judgment, being each duly-
sworn, severally say that the said Richard Roe is justly indebted to the
said John Doe in the sum of five hundred dollars, upon the demand named
in the said confession, over and above all just demands which the said
Richard Roe has against the said John Doe, and that the said confession
is not made or taken with a view to defraud any creditor.

JOHN DOE,
RICHARD ROE.

Subscribed and sworn before me, )

thi^lSth day of April, 1865,
J

David Kennedy, Justice.

The effect of omitting to annex an affidavit to the confession,
as required by the statute, is merely to render the judgment void
as to creditors. Stone v. Williams, 40 Barb., 322. JS'otwithstand-
ing such omission the judgment will be valid and binding upon
the defendant. li.

There are cases, too, in which an affidavit may be dispensed
with, even though the plaintiff's claim originally exceeded the
sum of fifty dollars. If the plaintiff's demand is a large one it

may be divided into sums less than fifty dollars in amount, by
the consent of the plaintiff and defendant, and then separate
judgments entered upon each portion of it ; and if this is done,
and none of the confessions exceed fifty dollars in amount, there
need not be any affidavit of indebtedness or of the justice of the
claim. Cornell v. CooJc, 7 Cow., 310.

The statute does not, in terms, require the plaintiff to be pres-

ent at the time of confessing the judgment ; but it is usual for

the plaintiff to be present, either in person or by agent or attor-

ney. But even in the case of non-appearence by the plaintiff at

that time, he might subsequently ratify the transaction so as to

render it valid, and in that event the defendant would be estopped
from denying the validity of the judgment. If, however, on the

other hand, the plaintiff did not appear, nor subsequently ratify

the transaction, he- would not be bound by it, especially in a case

where the confession was for a sum less than his just due. But,

if he should leave a claim with a justice for collection, and the

defendant should voluntarily appear before the justice and con-

fess judgment for the amount of the claim so left, the plaintiff

would be bound by the judgment.
In every statement of confession the nature of the cause of

action ought to be clearly and distinctly stated. If upon contract

it may be easily specified. If it arises from a tort that fact

should be explicitly stated, so that an execution against the

person may be issued in a proper case. So, too, every agreement
for a stay of the execution ought to be mentioned in the con-

fession, and the justice will then observe the stipulation by
omitting to issue execution until the specified time.

Stamps.'] K the confession of judgment is for one hundred dol-

Wait 11—89
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]ars or upwards, there must be a revenue stamp for fifty cents,

- nless such a stamp was used on the process tor commencing the

action ; in which case, that stamp will be sufficient. Vol. I, 1104,

Schedule B.

Actions on judgments.] This subject has been sufficiently dis-

cussed. Vol. I, 598 to 602.

Transcripts yf Judgments.] A, justice is bound to furnish a

transcript of the judgment to any party in whose favor it has

been rendered. Vol. I, 10, <§ 63. This transcript may be filed and

docketed in the county clerk's office, and it will then become a

judgment of the county court. Ih. But the judgment wiJI not

be a lien upon lands, unless it exceeds twenty-five dollars in

amount, exclusive of costs. lb.

There are cases too, in which the justice is bound to furnish

the defendant with a transcript of the judgment. Vol. I, 70,

'^ 182. If judgment was rendered against the defendant on his

default, and in his absence, the justice is bound, on his demand,

to furnish him with a transcript of the judgment, and with a

copy of the process, pleadings, and proofs in the cause. 11. So,

if judgment is rendered against the plaintiff in consequence of

his default in appearing, the justice is bound to furnish him with

such copies on demand. li. It is not necessary that a transcript

from a justice of the peace, of a judgment rendered by him,

should show the proceedings which give him jurisdiction to render

a valid judgment, in order to authorize it to be filed and docket

ed. It is, for that purpose, prima facie evidence, that the justice

had jurisdiction to render the judgment. Dickinson v. Smith, 25

Barb., 102 ; JacTcson v. Jones, 9 Cow., 182 ; Jackson v. Tuttle, Id.,

233 ; Jackson v. Rowland, 6 Wend., 666. ]^or is it necessary, in

such a case, that the certificate of the county clerk should show
that the signature of the justice to the transcript was the genuine

signature of the justice ; or that he was at the time a justice of

the county. lb. The judgment, when docketed, becomes a judg-

ment of the county court, and all that the clerk is required to

certify is, as to the correctness of the copy of the transcript filed

in his office, and the docket of the judgment. J&. It is not neces-

sary to show the jurisdiction of the justice, in order to establish

the validity of the judgment. lb. The transcript and docketing

are all that it is necessary to prove to establish the judgment as a

lien, and the authority of the clerk to issue an execution. lb.

A transcript may be made and certified by a justice after the

expiration of his term of office. Maynard v. Thompson, 8 Wend.,
393. And it will be as valid evidence in his own favor, as it is in

favor of the plaintiff in the execution, in case an action is

brought against such plaintiff and justice for the sale of property

under such execution, lb. When the certificate of a county
clerk is required, as to the authority of the justice to render such

judgment, the certificate must be given by the clerk of the

county in which the justice resided at the time of rendering
the judgment. lb. A transcript, if intelligible in its essential
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parts, will be good, although written in bad English or Dutch.
Jackson v. Browner, 7 "Wend., 388. When a judgment has once
been regularly entered in favor of a party, the justice is bound
to give such party a transcript ; and, if he refuses to do so, he
will be compelled by mandamus. People v. Lynde, 8 Cow., 133.

Setting aside docketed judgments.] Where a judgment is con-
fessed before a justice of the peace, for the purpose of defraud
ing creditors, and a transcript thereof is docketed in the county
clerk's office, the county court has the same power to set the
judgment aside on motion of the defendant's creditors, that

the court would have if the judgment had been rendered in the
county court. Vol. I, 55, <^ 107. But the county court has no
power to inquire into the regularity or validity of a judgment
rendered by a justice of the peace, in those cases in which a
transcript has been docketed, and the injured party applies by
motion for relief. People v. Washington Com. Pleas., 1 Wend., 79.

In such a case, the judgment cannot be set aside for irregulari-

ties in obtaining it, though the court has power to control the

execution issued upon such docketed judgment, and in a proper
case, they may set it aside. li. Where an injured party wishes

to obtain relief against the judgment rendered by the justice, his

remedy is by appeal and not by motion. McCunn v. Barnett, 2 E.

D. Smith, 521. Filing a transcript makes the justice's judgment
a judgment of the county 6ourt, for the purpose of enforcing it,

by execution and the like, but not for the purpose of investi-

gating the manner in which the judgment was obtained.

CHAPTER VII.

COSTS.

The authority to render judgment for costs is conferred by
I tatute ; and no other costs than those allowed by statute

can be taxed by a justice, or entered in the judgment. If the

plaintiff recovers a verdict upon a jury trial, or if the justice

decides a cause in his favor after a trial before him without a

jury, or if the plaintiff proves a right to recover in a case in

which the defendant does not appear in the action, in each of

these cases the plaintiff is entitled to recover costs. Vol. I, 56,
• § 112. If a verdict is found in favor of the defendant, after a
trial by jury, or if the justice, after a trial before him without a

jury, shall decide in favor of the defendant, he is entitled to

judgment for costs. Vol. I, 56, § 111. Whenever judgment is

rendered against either party, it is with full costs of the action
;

though the amount is limited, in most cases, to the sum of five

dollars. Vol. I, 56, § 117.

There are several cases in which judgment of nonsuit may be

given ; and in those cases such judgment is followed by the costs

of the action. Vol. I, 55, >§ 110.

There are some cases in which no costs can be taxed by the jus-

tice. If an action is discontinued by reason of his own absence

on the return day of the process, or upon the day of trial, it will
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be the fault of the justice, and not of the parties, that the action

fails ; and in such a case there is no authority to enter judgment
against either party for costs.

So, where the justice is disqualified from trying the action on

account of his relationship to one of the parties, he cannot ren-

der a legal judgment for costs. Ante, 25.

If the justice is a material witness for the defendant, and the

action is discontinued for that cause, the judgment must be

without costs against either party. Ante, 244. So, where the

action is discontinued upon an answer of title to land, no judg-

ment is rendered, but each party pays his own costs. Vol. I, 9,

§ 57. But where the action is discontinued on the ground that

title was in question on the plaintiffs own showing, the judg-

ment will be with costs against the plaintiff. Vol. I, 9, <§ 59.

In courts of record the right to costs is materially affected by
the amouut of the recovery. But in a justices' court there is no
such rule, and a recovery for the smallest sum, even for one cent,

will carry costs as effectually as a judgment for the full amount
of the justice's jurisdiction. It is a very rare thing, however,
for a justice or a jury to find for a sum less than six cents. The
law gives six cents as nominal damages, and that is invariably

the least sum given as damages. The verdict, however, must be
for some sum upon which a judgment may be rendered. And
if the verdict is for only one mill damages, no judgment can
legally be rendered upon it ; and if entered up merely for the

costs of the action it will be erroneous. Brown v. Smith, 3 Oai., 81.

The costs which are to be entered in the judgment, are those

which the prevailing party is entitled to recover against the losing

party. If the plaintiff succeeds, none of the defendant's costs

are taxed in the judgment. So, if the defendant prevails, none
of the plaintiff's costs can be allowed or entered in the judgment.
Where a verdict is found for the defendant, the justice has no

right to enter in the judgment the costs which had accrued on
the plaintiff's part for the summons, the constable's fees for its

service, or the fees for swearing the plaintiff's witnesses. Penfield

V. Carpender, 13 Johns., 350. So, on the other hand, where the

plaintiff recovers judgment, the justice cannot enter in it charges
for the subpoenas issued to the defendant. Bronson v. Mann, 13

Johns., 4f)0 ; Timmerman v. Morrison, 14 Johns., 370. Nor can
he, in such a case, include in the judgment the fees for swearing
the defendant's witnesses. Williams v. 81xerman, 15 Johns., 195

;

or the costs of an adjournment granted on motion of the defend-
ant. Dennison v. Collins, 1 Cow., 111. The costs of a venire,

however, always abide the event of the action, and must, there-

fore, be always included in the judgment, let which ever party
may succeed. Rickey v. Bowne, 18 Johns., 131.

If a justice should err in taxing costs by allowing too great a
sum, this will not be a ground of reversal of the judgment. If

illegal fees or costs are allowed and collected, the injured party
may recover them back by action. Vol. I, 65, § 156.
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The amount of costs to be entered in the judgment may exceed
live dollars where there are foreign witnesses, or where there are

more adjournments than one procured by the party against whom
judgment is linally rendered. Vol. I, 63, § 151, a. As to the costs

in case of issuing an attachment against a witness or juror, see

ante, 559, 560, 641.

Where there is but one plaintiff and one defendant, the costs

are taxed in favor of the successful party and against the unsuc-
cessful one. If there are several plaintiffs and several defend
ants, the recovery is generally in favor of all the plaintiffs and
against all of the defendants, and the costs are taxed accordingly.

Where there is a recovery by the plaintiff against one defendant,

and a verdict or decision in favor of the other defendants, the

justice should tax the costs in favor of the plaintiff and against

the unsuccessful defendant, in the same manner as though there

were no other defendant. And, on the other hand, he must tax
the costs in favor of the successful defendant as though there

were but one defendant. In such a case there will be but one
entry ofjudgment, which will include a proper judgment in favor

of each successful party. See a form of judgment, ante, 701.

As a general rule, no costs can be taxed on the decision of a
demurrer. Such a judgment is not a final judgment, and costs

are not given except on final judgments. See ante, 333.

There is one case in which the allowance of costs is discretion-

ary. If an amendment of the pleadings is made after the

joining of issue, and an adjournment becomes necessary in con-

sequence thereof, the justice may impose costs as a condition of

allowing the amendment. Vol. I, 11, § 64, sub. 11.

The statute does not prescribe any particular items of costs

allowable in such case, but leaves the amount discretionary with

the justice. The object of the statute evidently was to give the

justice power to require the party asking the amendment to

obtain it upon such terms as should be just towards the opposite

party. In fixing the amount the justice ought to be careful not

to go to extremes, either by allowing an unreasonably large sum,

or by giving so little as to be equivalent to a refusal of costs.

The intention of the statute is that the costs thus allowed are to

be paid immediately, since they must be paid as the condition of

allowing the amendment. Vol. 1, 11, § 64, sub. 11. There is no pro-

vision for the entry of such an allowance in the judgment, and it

could not properly be taxed as costs in the final judgment. And,

besides that, the judgment itself might happen to be in favor of

the party asking for the amendment; and, in that event, there

certainly could not be an entry of the amount in the judgment,

while there could not be a separate judgment in favor of the

other party for the costs, as in the case of a defendant who
obtains a verdict or decision in his favor.

In taxing the costs and fees allowed by law the justice will

not require any proof of the right to their allowance in those

cases in which the acts were performed to his personal know-
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ledge, as in the case of witnesses sworn by him. In such a case,

the witnesses' fees would be taxed without proof of the service of

the subpoena. If, however, a witness had been subpoenaed, and

had attended the trial, but was not sworn, the justice might

require proof of the service of the subpoena.

There is no statute, however, requiring such proof, and the

justice may require the proof, or may dispense with it as he

may deem proper. If, however, he should improperly allow fees

in such a case where none were legally taxable, his decision will

not be final. And if a party is compelled by execution to pay
illegal fees, he may sue and recover them back from the party

receiving them. Vol. I, 65, <^ 156.

Where the fees of officers are items of the taxable costs, their

returns as to the amount are generally received as proper and
legal evidence of the amount. In taxing costs the justice acts

judicially. Sibl&y v. Howard, 3 Denio, 72. Until the items of

•costs and fees are considered and allowed they do not constitute

any part of the judgment. li. Merely setting down certain

items without adding them up within the time required by law,

is not taxing the costs in such a manner as to render them availa-

ble as a part of the judgment. li.; and see ante, 695.

Double and treble costs.'] There are some statutory provisions

relating to this subject which may properly be given here

:

"When several persons are made defendants in any writ or

proceeding, or in any action, in which the plaintiff, upon a recov-

ery, would be entitled to costs, and one or more of them shall be

acquitted by verdict on the trial, or by judgment upon plea in

abatement, or on demurrer, or by the plaintiff's discontinuing as

to such defendant, every person so acquitted shall recover his

costs of suit, in like manner as ifjudgment had been rendered in

favor of all the defendants." 3 E. S., 908, § 1, 5th ed.

"Whenever, by the provisions of any statute^ a plaintiff shall

be entitled to recover double or treble the damages assessed by
a jury, if such damages so doubled or trebled, as the case may be,

entitled him to recover costs, he shall recover single costs only

in such suit, except in cases otherwise specially provided for by
law." 3 E. S., 908, § 3, 5th ed.

" In the following actions, if judgment be rendered for the

defendant, upon verdict, demurrer, nonsuit, nonr^ros, discontinu-

ance of the plaintiff or otherwise in any action, certiorari, writ

of error or other proceeding, such defendant shall recover the

amount of his taxed costs, and one-half thereof in addition

:

" 1. In actions against public officers appointed under the

authority of this state, or elected by the people ; or against any
person specially appointed, according to law, to execute the duties

of such public officer ; for or concerning any act done by such
officer or person, by virtue of his office, or for or concerning the
omission, by such officer or person, to do any act which il was
his official duty to perform.

"2. In actions against any other person for doing any act by
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the commandment of such officers or persons, or in their aid or
assistance, touching the duties of such office or appointment.

" 3. In actions against any person for taking any distress, mak-
ing any sale, or doing any other act by authority of any statute
of this state. 3 E. S., 908, <§ 4, 5th ed."

"When double or treble costs shall be awarded to any defendant,
the same shall be deemed to belong to such defendant ; and the
counselors, attorneys, and other officers, who may have rendered
any services in such action to such defendant, and the witnesses
and jurors in such action, shall be entitled to receive and retain

only the single costs allowed by law, for their services respect-

ively. 3 E. S., 909, <§ 5, 5th ed."

The right to double costs, as given by the foregoing sections

of the statute, is not repealed by section three hundred and
three of the code. Vol. I, 26, § 303 ; Bartle v. Qilman, 4 E. P.
Smith, 260; S. C, 17 How., 1.

In a recent case an action was brought against the defendants
for a trespass upon lands ; the defense was, that the locus in quo
was a public highway, and that one of the defendants was an
overseer of the highways, who had been directed by a warrant
issued by the proper commissioners of highways to go on and
work the roads, and that the other defendants were, by the

directions of the overseer, aiding and assisting him ; and upon
a verdict for the defendants upon these issues, it was held that

they were entitled to double costs. Tan Bergen v. Ackles, 21

How., 314.

To entitle a public officer, or other person, to double costs

under this statute, he must acquire his rights as a defendant, not
as plaintiff, in the proceedings. And where a judgment is

obtained against a defendant who is sued as a public officer, in

an action in a justice's court, and the judgment is reversed by
the county court upon an appeal taken by the officer, and there

is afterwards an affirmance of that judgment by the supreme
court upon an appeal by the plaintiff, the officer will be entitled

to double costs upon the appeal to the supreme court, but not

upon the appeal to the county court. WlieelocJc v. Hotchkiss, 18

How., 468 ; Foster v. Cleveland, 6 How., 253 ; Doclistader v. Sam-
mons, 4 Hill, 546.

The costs given by the sections of the statute already quoted

are called double costs, though they merely give full single costs

and an addition of fifty per cent of that amount, which, in other

words, is ordinary costs, and one-half the amount in addition.

Fuller V. Wilcox, 19 Wend., 351. Before these sections were

enacted, double costs meant twice the amount of single costs,

and treble costs gave the party three times the ordinary costs.

As to double costs, the rule is fixed by the statute in relation to

those cases to which it applies.

But in relation to treble costs the decisions are contradictory.

In FatcMn v. FarMurst, 9 Wend., 443, it was held that treble costs

means common costs, and seventy-five per cent of that amount
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added thereto. But in the more recent case t f Walker v. Burn-
ham, 7 How., 55, it was held that the term " treble costs " is to-be

understood literally, and that the costs are to be actually trebled.

A party who is entitled to double costs may waive his right to

them by the mode of presenting his defense. If an ofl3cer or

other person, who is entitled to double costs, is sued jointly with

others, and he answers jointly instead of separately, he will lose

his right to double costs, although the verdict is in favor of ail

the defendants. Wales v. Hart, 2 Oow., 426 ; Bradley v. Fay, 18

How., 481.

A party who is sued in a justice's court as a public officer is

entitled to double costs if he succeeds in his defense; and if

the fact that he is such an officer does not suflBciently appear
from the pleadings, the justice may, before rendering judgment,
and in the presence of the parties, hear the evidence of the

defendant as to that fact, and as to his right to double costs.

Fuller V. Wilcox, 19 Wend., 351. If the justice should allow too

large a sum by way of double costs, this would not be a ground
of reversal. J6. The remedy, in such a case, is by an action for

the recovery of such amount as is illegally collected. 11. But
even if the court had power to reverse a judgment for the allow-

ance of illegal fees, it would not be* sufficient to show merely
that the sum allowed was greater than the ordinary sum specified

by statute, because the intendment would be that there were
foreign witnesses, or the like, which would be legally taxable

notwithstanding the judgment might be for more than five dol-

lars costs. lb. After a justice has once taxed the costs in an
action, and entered up a judgment for the damages and costs, it

is too late for him then to alter the amount either by increasing

or reducing the same. Daucliy v. Brown, 41 Barb., 555.

In taxing costs the justice should include such prospective

costs as may be incurred in carrying the judgment into effect.

He will, therefore, include the costs of entering the judgment, for

issuing an execution, and for a transcript of the judgment in a

proper case. If the judgment is paid before an execution is

issued, the defendant is entitled to a deduction of the amount
inserted for issuing the execution.

"FEES OF OEPIOBES, WITIOISSES A^D JTJKOBS.

Justice's fees in civil actions.

A summons, ... |0 25

A warrant, 25

An attachment, 25

Drawing any bond, ' 25

Indorsement on replevin affidavit, 25

Drawing affidavits, applications and notices, where required by law,
for each folio of 100 words, 05

Acknowledgment of power of attorney to appear in action, ...'.... 25

Adjournment, 26

Subpoena, including all names inserted, 25

Hearing application for commission, 60
(a) Amended, vol. 2, 119T to 1200,1256,1368.
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Order for, and settling interrogatories, &c., $0 50
Taking depositions of witnesses, for each folio, 05
Return and certificates to commission, 50
Venire, 25
Swearing a jury, q 25
Trial of issue of fact in case of appearance and answer, 75
When no appearance, trial fee, 25
In some oases, costs to party,(Vol. 2, 1198, § 2), 10 00
Administering an oath, ^ 10
Swearing constable, 10
Receiving, and entering verdict of jury, 25
Entering judgment, 25
Execution, 25
Renewing execution, 25
Taking affidavits, 10
Piling each necessary paper, 05
Return to an appeal, 2 00
Transcript of judgment rendered on default in absence of party, 25
Copy of process, pleadings, proofs, &c., for each folio (see Vol. 1 70,

§ 182), 05

Justice's fees in criminal cases, Vol. I, 63, 64.

To- witnesses-

From same county, subpoenaed and attending, for each day, $0 25
From another place or county, for each day's actual attendance, 25
Attending before commissioner, same as in justice's court.

To commissioners.

For taking and returning testimony, $1 00
For every subpsena or oath, '... 06
Postage on commission, not to exceed, 1 00

To constables.''

Serving a civil warrant, $0 25
Serving a summons, 25
Copy of summons delivered on request, or left at defendant's

dwelling, 15
Serving an attachment, 75
Copy of attachment and inventory, 75
Serving an execution, for each dollar collected up to fifty dollars, 05
For every dollar collected over fifty dollars, 2^

Traveling fee to serve summons, warrant, attachment or execution,

for every mile more than one, in going only (Vol. 1, 65), 10
Notifying plaintiff of service of warrant, 25
Traveling fees, for each mile more than one, going and returning, ... 10

Summoning a jury, 75
Serving a subpoena, for each witness, not exceeding four, 25

Serving subpoenas, for commission same as in justices' courts, 12^

To jurors.

To each juror attending, although not sworn, $0 10

Each juror trying cause, 25

To any person rendering the service.

Subpoenaing each witness, not exceeding four in each cause^ $0 12J
Same fees on subpoena for executing a commission, 12J

Wait II— 90 (a) Vol. 3, 1356.
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Sheriff.

On executions issued by county clerk, same fees as constable on justice's

execution. Vol. I, 65, § 155.

CHAPTER VIII.

EXECUTION.

What it is.] In practice it is the act of carrying into effect the

final judgment of a court, or other jurisdiction. But the term
is usually applied to the instrument employed ; and an execution

is generally understood to be the judicial writ or process which is

founded upon a judgment obtained in a civil action, and issued

by the court, or its officers, in behalf of the party recovering

such judgment, for the purpose of obtaining the satisfaction or

full benefit of it.

Kinds of execution.'] In justices' courts, there are but two kinds

of execution, one of them for the recovery of specific personal

chattels or property, and the other for the recovery of money.
Of the first class is the execution issued in replevin actions. The
second class includes executions against the person or the prop-

erty of the party against whom judgment has been rendered in

the action.

Forms of execution.] There are several different forms of exe-

cution which may be issued upon judgments rendered by justices

of the peace. The most common form of execution is that which

is issued against the goods and chattels of the defendant. There
are some cases, however, in which an execution is issued against

the person, though it is not enforced by an imprisonment of the

person unless there is a want of property to satisfy it. In re-

plevin actions there may be an execution for the delivery of the

property either to the plaintiff or to the defendant, according to

the decision or judgment in the action, and as the circumstances

of the case may require. So, where a transcript of the judgment
has been filed and docketed in the county clerk's office, an exe-

cution may be issued by the county clerk.

Form of execution against property.

FULTON COUNTY, ) .

Town op JoHNSTOwiir, j

**

"

The People of the State of New York, to any constable of said county,

GBEETiNG : Vhereas, judgment has been rendered by and before me, the

undersigned, against Richard Roe, in favor of John Doe, for two hundred
dollars damages, and five dollars costs, on the 20th day of April, 1865, at

the town aforesaid. You are therefore commanded, in the name of the

People of the State of New York, forthwith to levy of the goods and
chattels of the said Richard Roe (excepting such goods and chattels as

are bylaw exempt from execution), the amount of the said judgment, with

interest from the date thereof, until the money is recovered, and to bring the

money before me within sixty days, to render to the said John Doe for hia

damages and costs.* And make due return, according to law, in sixty

days from the date hereof. Dated at the said town this 20th day of April,

1865. PETER W. PLANTZ, Justice.
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Form of execution against the tody.] The form of this execu-

tion is the same as in the preceding one down to the *. And
where an execution may issue against the body add the follow-

ing clause immediately after the *. ^

And if no goods or chattels can be found, or not sufficient to satisfy this

execution, you are further commanded to take the body of the said

Richard Roe, and convey him to the common jail of the said county, the

keeper whereof is hereby commanded to receive the said Richard Roe, and
him safely keep until this execution is paid and satisfied, or until he is

duly discharged according to law.

There are some cases in which an execution cannot be issued

against the body without due proof by aflSdavit. Vol. I, 74, <§

212. And when an affidavit is required it should state with par-

ticularity the facts authorizing the issuing of an execution.

Affidavit to authorize execution against the iody.

JUSTICE'S COURT.

John Doe
/

agst. > Pbtbe W. Plantz, Justice.

Richard Roe. \

Fulton County, ss : John Doe, the above named plaintiff, being duly

sworn, says : That the judgment in the said action was rendered for money
collected by the defendant, as a constable of the town of Johnstown, in

said county (or for whatever the cause of action may be).

JOHN DOE.
Sworn before me this 20th )

day of April, 1865, j

Peter W. Plantz, Justice.

If a transcript of the judgment has been filed and docketed m
the county clerk's office, and an application is made to the county

clerk to issue the execution the affidavit should be taken before

such clerk.

Execution in favor ofplaintiff in replevin.

FULTON COUNTY, )
^^ .

Town of Johnstown,
)

The People of the State of New York, to any constable of said county,

GREETING : Whereas judgment was rendered by and before me, the under-

signed, on the 20th day of April, 1865, in an action between John Doe,

plaintiff, and Richard Roe, defendant, in favor of the said John Doe, against

the said Richard Roe, for the delivery to the said John Doe, of the posses-

sion of the following described personal property, viz. : (describe particu-

larly) ; or if a delivery thereof cannot be had, then for one hundred dollars,

the value thereof duly assessed, and also for twenty-five dollars for damages

for the detention thereof, together with five dollars costs of the action.

You are, therefore, commanded, in the name of the People of the State of

¥ew York, to deliver the said personal property to the said John Doe

;

and in case a delivery of said personal property cannot be had, you are

further commanded to levy the said sum of one hundred dollars, with

interest thereon from the rendition of the judgment until the money is

received • and you are further commanded to levy the said sum for damages
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for detention, with interest as aforesaid, together with the costs and interest

thereon, out of the goods and chattels of the said Richard Roe (excepting

such goods and chattels as are by law exempt from execution), and to

bring the money before me within sixty days, to render to the said John
Doe, for his damages and cost|, and make due return, according to law, in

sixty days from the date hereof. Dated at the said town the 20th day of

April, 1865.

PETER W. PLANTZ, Justice.

Form of execution issued hy county clerk.

The People of the State of New York, to the sheriff of the county

of Fulton, greeting: Whereas judgment was rendered on the 20th day of

April, one thousand eight hundred and sixty-five, in an action before Peter

W. Plantz, Esquire, a justice of the peace of the town of Johnstown, in

Pulton county, between John Doe, plaintifi", and Richard Roe, defendant,

in favor of the said John Doe, for the sum of one hundred and fifty dollars,

a transcript whereof, given by the, said justice for that purpose, was filed*

and the said judgment was docketed in the clerk's oflice of the said

county of Fulton, on the 20th day of April, one thousand eight hundred
and sixty-five, on which judgment the said sum of one hundred and fifty

dollars, together witli interest thereon from the said 20th day of April,

one thousand eight hundred and sixty-five, is now due. Therefore, we
command you that you satisfy the said judgment out of the personal prop-

erty of the said judgment debtor, within your county, belonging to him,

on the said 20th day of April, one thousand eight hundred and sixty-five

;

and if sufiicient goods and chattels of the said Richard Roe cannot be

found in your county, then we command you that you cause the said judg-

ment to be satisfied out of the lands and tenements in your county, whereof
the said Richard Roe was seized on the 20th day of April, one thousand

eight hundred and sixty-five (the day of filing the transcript and docket-

ing the judgment with the clerk), in whose hands soever the same may be ;*

and that you return this execution, within sixty days after its receipt by
you, to the under named clerk of the said county of Fulton.

MORTIMER WADE, County Clerk of Fulton County.

If the case is one in which an execution may issue against the

body of the defendant, a clause of arrest may be inserted. And
if proof is required before issuing such an execution, an affidavit

may be made as in the form already given. Ante, 715. The exe-

cution may be in the same form as the last i)recedeiit down to

the * ; and then add the clause of arrest as follows :

Execution against the hody.

And for want of goods or chattels, lands or tenements, to satisfy this

execution, we command you to take the body of the said Richard Roe, and

to commit him to the jail of the said county, there to remain until he shah

pay the said judgment, or until he shall be discharged by due course of law.

Indorsement on execution.] In the foregoing forms there has

been a direction in the body of the execution for the collection

of interest on the judgment. But, if it is preferred, such direction

may be indorsed on the execution instead of being contained in

it. The indorsement may be in the following form

:
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Indorsement on execution.

The constable (or sheriff) will collect, by virtue of the within execution,
$150 damages, and $5 costs, with interest from the 20th day of April, 1865.

PETER W. PLANTZ, Justice, or
MORTIMER WADE, Clerk of Fulton County.

There are cases in which an indorsement must be made in the
case of joint debtors. Vol. I, 58, %% 124, 125.

Indorsement on execution against joint deitors.

The within named defendant, James Peterson, was not served with pro-
cess, and did not appear in the action.

PETER W. PLANTZ, Justice.

Execution, hy whom issued.'] The justice who rendered the judg-
ment is the only person who can properly issue an execution
thereon, unless it is in the case of a docketed transcript, in which
case the county clerk may issue an execution. Vol. I, 57, % 118 ;

Id., 10, 11, ^'^ 63, 64, sub. 13. From the time a transcript is

filed and docketed, the judgment is a judgment of the county
court. Id., 10, ^ 63. And see Post, 917.

When execution is to he issued^ There is now no delay in issu-

ing an execution as under the former practice. And as the law
now stands, an execution issued upon a justice's judgment may
be issued at any time within five years after its rendition. Vol. I,

11, § 64, sub. 12 ; Id., 57, '^ 118. An action lies against a party
who wrongfully takes out an execution on a judgment which he
knows has been paid and satisfied, if the property of the defend-
ant is taken and sold upon it, and it is not necessary to allege

or prove malice in order to maintain the action. Brotvn v. Feeter,

7 Wend., 301.

If a judgment has been rendered by a justice of the peace, he
may issue an execution thereon at any time within two years
after the expiration of the term of his office. Vol. I, 57, § 119.

This rule, however, is not to be so construed as to authorize him
to issue an execution at a time more than five years after the

rendition of the judgment. The statute does not provide for the

issuing of an execution on a justice's judgment after five years

fi-om its rendition ; and if no execution is issued within that time
the only remedy would seem to be by suing upon the judgment,
and renewing it. See Vol. I, 13, § 71 ; Id., 11, § 64, sub. 12.

If a transcript of the judgment has been properly docketed in

the county clerk's office, an execution may be issued thereon at

any time within five years from the rendition of the judgment by
the justice. Vol. I, 10, <^ 63 : Id., 11, % 64, sub. 13.

An execution, issued by a justice of the peace, upon a judg-

ment rendered by him, will be entirely void if issued more than

five years after its rendition. Bates v. James, 3 Duer, 45, 53

,

Morse v. Goold, 1 Kern., 285. When a transcript has been filed

and docketed in the county clerk's office, leave to issue an exe-
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cntion, after five years, must be obtained from the county court

of the county where the judgment was rendered. Code, § 284.

There is one case in -which a justicp cannot issue an execution

until directed by the surrogate, and that is, where a set-off is

established in an action brought by an executor or administrator,

Vol. I, 46, <^ 54.

After the death of the plaintiff in an action, no execution can

be legally issued upon the judgment. Bellinger v. Ford, 21 Barb.,

311 ; Thurston v. King, 1 Abb., 126 ; Wheeler v. Dakin, 12 How.,

537 ; Jay v. Martine, 2 Duer, 654. The remedy is to sue over

upon the judgment, in the name of the proper person, and then

issue execution upon that judgment. Ih.; Ireland v. Litchfield, 22

How., 178. And, in case of the death of a party, an action may
be brought within five years of the rendition of the judgment,
since it is one of the excepted cases. Vol. I, 599 ; Id., 13, ^ 71.

If an execution is issued after the death of the plaintiff, upon the

application of persons not appearing to have any interest or

authority in the matter, and it does not appear that the judg-

ment has been assigned, or that there are any personal repre-

sentatives of the plaintiff, the execution will be held to be void.

Bellinger v. Ford, 21 Barb., 311 ; and see 8. C, 14 Barb., 250.

After the death of the defendant in an action, no execution can

be legally issued by the justice against his property. GhriswoUy.

Stewart, 4 Cow., 457 ; Bennet v. Davis, 3 Cow., 68 ; and see Qerry

V. Post, 13 How., 122 ; Frinli v. Morrison, 13 Abb., 80. And it

may be stated as a general rule, without exception, that where

there is but a single plaintiff and a single defendant, and either

of the parties dies after the rendition of the judgment, no execu-

tion can be issued by the justice on such judgment. Where
there are several defendants, and one of them dies after judg-

ment, an execution may be issued in form against all of the

defendants, and enforced against the property of the living de-

fendants, but not against that of the deceased party. Day v. Bice,

19 Wend., 644. So, where one of several plaintiffs dies, there is

the same, if not stronger reasons for allowing the survivors to

obtain and enforce an execution against the defendants. A pay-

ment of the judgment to one of several plaintiffs would be valid.

Vol. I, 1065 ; so a release by one of them would discharge the

demand. Id., 1006.

Fxecution, when returnahle.'] Under the former practice, a jus-

tice's execution was returnable in some cases in thirty days, and

in others, in ninety days from the date thereof, the time for the

return depending upon the amount of the judgment. But,

under the present practice, all executions issued by a justice of

the peace must be made returnable sixty days from the date

thereof, without any reference whatever to the amount of ^e
judgment. Vol. I, 11, § 64, sub. 12; Id., 59, § 127. An execu-

tion which is made returnable " within" sixty days from its date,

is as valid as though returnable "sixty days from the date."

Price V. 8hipps, 16 Barb., 585.
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General requisites of an execution.'] The rules relating to pro-

cess in general, include executions. See ante, 41 to 52. The
judgment and execution must describe the party whose property
is sought to be taken, and it is not enough that the right man is

made to pay the debt. Farnham v. Hild/reth, 32 Barb., 277 ; Cole

V. nindson, 6 Term E., 234. And, therefore, a judgment and exe-

cution against Freeman Hildreth will not authorize a sale of the

property of Truman Hildreth, although the latter was the party
actually intended. lb. The constable or sheriff is not authorized

to execute the process against the person or property of any one
but the individual named in it. 11. Where a defendant, sued by
a wrong name, fails to appear in the action, he does not waive
his right to object to the misnomer after judgment and execution.

li. So where an execution is issued against the person, the
name of the defendant must be correctly stated, and it will not
be any defense that the party arrested was the person actually

intended, unless he is also the party named in the process. Gris-

wold V. Sedgwick, 1 Wend,, 126 ; S. C, 6 Cow., 456 ; Miller v,

Foley, 28 Barb,, 630 ; Scott v. Fly, 4 Wend., 555 ; Mead v. Haws,
7 Cow,, 332,

To whom directed.'] When the execution is issued by the justice,

it must be directed to any constable of the same county. Vol. I,

57, '^ 120. But where a transcript has been docketed, and the

execution is issued by the county clerk, it must be directed to

the sheriff of the county. Vol, I, 11, § 64, sub. 13, As to the

general rules relating to the direction of process, see ante, 43,

Signatures, hlanhs, &c.] The execution must be signed by the

justice, and must be entirely filled up before its delivery to

the officer. Ante, 41, 42.

Deli/very of execution to officers.] In legal strictness, it is the duty
of the party in whose favor judgment is rendered, to demand an
execution, and to deliver it to the officer for execution by him.

The justice does not usually issue an execution upon a judgment
rendered by him, unless he has received instructions to that effect,

either before or after the rendition of the judgment. If a claim

is left with a justice for collection, he will then issue execution

upon the judgment without further instructions, since the leaving

of the claim is equivalent to such directions. The duties of the

justice, in relation to the delivery of an execution to an officer,

is the same as that in relation to other kinds of process. Ante,

55, 56,

TVho to execute:] When a justice's execution is offered to any

constable of the county in which it was issued, it is his duty to

accept and diligently to execute it by complying with its com-

mands. He must levy within the life of the execution, give a

proper notice of sale, sell as the law prescribes, and properly

return the execution and the money collected to the justice who
issued the execution. Vol. I, 59, §§ 131, 132. Such constable

must execute the process in person, and he cannot act by deputy

for that purpose. Vol, I, 72, <^ 198. Downs v. McGlynn, 2 Hilt.,
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14; S. 0., 6 Abb., 241. The justice may, however, depute a

proper person to execute the process, if requested by the proper

party to do so. Ante, 48, 49. Wheu the execution is issued by
the county clerk upon a docketed transcript, it must be executed

by the sheriflf of the county. Yol. 1, 11, '^ 64, sub. 13. The sheriff

may be compelled to make a proper return, and to pay over the

money collected. Id., 61, § 147. Neither a sheriff nor a consta-

ble is permitted to execute final process in his own favor ; and,

therefore, neither of them can serve an execution in his own
favor by levying upon property and selling it. Carpenter v. Stil-

well, 1 Kern., 61, 67 ; Mills v. Toung, 23 Wend., 314.

IIoiv executed.'] When an execution is regular in form and valid

on its face, it is the duty of the otficer to execute it according to

the commands therein contained, and in pursuance of legal rules.

Yol. I, 57, <§ 120 ; Id., 59, §§ 131, 132 ; Id., 60, § 134.

There are sometimes difficulties in the way of obeying the

mandates of the process. If the execution directs the arrest and
imprisonment of the defendant, that may be impracticable in

some cases, as where he remains in his dwelling house. The
rule as to arrests on execution is the same as that relating to

warrants. See ante, 114, 115, 116. If the property of the defend-

ant in the execution is in his own dwelling house, neither &

constable nor a sheriff can lawfully enter the house to levy upon
it. The door of the house need not be locked for the purpose of

protecting it from levy ; and if such door is merely latched, it

will be a trespass in the officer to unlatch it and enter the house

without the consent of the occupant. Curtis v. Hubbard, 1 Hill,

336 ; 8. C, 4 Id., 437 ; see, also, People v. HuUard, 24 Wend.,
369. The absence of the owner or occupant at the time of the

wrongful entry by the officer will not make any difference;

and the act will be as much a trespass as though be had been
present and forbidden the officer's entry. Z5. Such owner or

occupant may lawfully resist a constable or a sheriff if he at-

tempts to make such unlawful levy. li. And even a guest

in the house will be justified in resisting or aiding in the resist-

ance to the officer's acts, provided no unnecessary force is used.

Ih. If, however, the officer once gains a lawful and peaceful

entrance into the house, and he properly commences the execu-

tion of his process, he may continue and complete his levy. And
if he leaves the house and the property after commencing an
inventory of articles levied on, he may return the next day and
complete it ; and if the owner of the house then refuses him
admittance for that purpose, he may lawfully force the doors

and enter the house, and complete his levy. Glaver v. Whitten-

hall, 6 Hill, 597.* So, if the officer gains lawful admission through
the outer door of the house, he may afterwards lawfully break
open the inner doors for the purpose of executing his process.

Lee y. Gaiisel, Oowp., 1. So, after gaining a peaceful and lawfnl

entrance into the house, he may also break open cupboards,
chests, trunks, and the like, if that is necessary for the purpose

(a) Note 685.
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of getting at the property. Ih.; Hutchison v. Birch, 4 Tannt.,
619, 625. But the oflBcer will not be justified in a wanton injury

or destruction of property; and, if the owner should offer to

unlock or open the doors, trunks, «&;c., the officer would be a
trespasser for breaking them after that. li. This protection of
property does not extend to any building but a dwelling house
and its curtilage ; and if the goods are in a store, shop, barn, or

other building of a similar character, the officer may lawfully

break open the doors and make a levy. Haggerty v. Wilber, 16
Johns., 287. So, where the goods of the defendant in the execu-

tion are in the house of a third person, they will not be protected

there, if such third person refuses to open the house on the lawful

demand of the oflBcer, who comes with a legal process to make a
levy upon it. Semayne's Case, 5 Ooke, 93, a ; Coohe v. Birt, 5

Taunt., 765, 770. But the oflflcer enters at his peril, for if the

defendant's goods are not there, the officer will be a trespasser.

lb. ; Johnson v. Leigh, 6 Taunt., 246. The manner of making a

levy will be fully explained in a subsequent place.

From wlmt time the property is hound.'] "Whenever any execu-

tion shall be issued against the property of any person, his goods
and chattels, situated within the jurisdiction of the officer to

whom such execution shall be delivered, shall be bound only from

the time of the delivery of the same to be executed." 3 E. 8.,

644, § 13, 5th ed." The title of any purchaser, in good faith, of

any goods or chattels, acquired prior to the actual levy of any
execution, without notice of such execution being issued, shall

not be divested by the fact that such execution had been de-

livered to an officer to be executed before such purchase was
made." 3 E. S., 645, § 17, 5th ed. ; see also Vol. I, 651.

After personal property has been duly levied upon by virtue

of an execution, a purchaser from the defendant in the execution

will not get any title, even though the purchase was made in

good faith, and for value. Butler v. Maynard, 11 Wend., 548.

And the mere fact that the plaintiff ia the execution directed the

officer not to make the levy public will not make any difference,

even though the officer complies with the request. lb.

But where the plaintiff in the execution directs the officer to

keep the levy a secret, and not to let the defendant in the execu-

tion know of it, the levy will not prevent a bona fide purchaser,

for value, from getting a good title from the defendant in the

execution. Price v. SMpps, 16 Barb., 585.

Priority of executions!] "If there be several executions issued

out of a court of record against the same defendant, that which

shall have been first delivered to an officer to be executed shall

have preference, notwithstanding a levy may be first made under

an other execution ; but if a levy and sale of any goods and chat-

tels shall have been made under such other execution, before

an actual levy under the execution first delivered, such goods and

chattels shall not be levied upon or sold by virtue of such first

execution." 3 E. S., 645, '^ 14, 5th ed.

Wait 11—91
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"If there be one or more executions, and one of more attach-

ments against the property of the same defendant, or if there be

several attachments, the same rule prescribed in the last section

shall prevail in determining the preference of such execution or

attachment." 3 E. S., 645, § 15, 5th ed.

"But any execution or attachment issued out of any court not

being a court of record, if actually levied, shall have preference

over any other execution issued out of any court, whether of

record or not, which shall not have been previously levied." 3 B..

S. 645, § 16, 5th ed.

Where several executions are delivered to a constable at dif-

ferent times, and before he has made a levy under any of them,

the executions will be entitled to priority, according to the time

and order of delivery ; and, though a levy may be first made upon
the last execution, and the property sold thereon, yet the con-

stable will be bound to pay over the proceeds to the plaintiff in

the first execution, or enough of them to satisfy it, if the amount
is suflScient for that purpose. Camp v. Chamberlain, 5 Denio, 199;

Bowe V. Bicliardson, 5 Barb., 385. A sale upon the execution

last delivered will be entirely valid, and pass the title of the

property to the purchaser. 11). But the money received upon
the sale must be applied on the execution first received ; and if

the ofiicer neiglects or refuses so to apply it, but, on the other

hand, pays it to the plaintiff in the last execution, such oflScer

will be liable to the plaintiff in the first execution for the amount
due upon his execution, if the proceeds of the sale amounted to

so much, or to the extent of the sum received where that is less

than the execution. Lemon v. Staats, 1 Oow., 592 ; Marsh v. Law-
rence, 4 Id., 461; Sandford v. Boosa, 12 Johns., 162.

Where two judgments, one larger and one smaller, are ren-

dered in favor of different plaintiffs, against the same defendant,

and docketed at the same time, and executions upon both judg-

ments are simultaneously delivered to a constable for execution,

and, upon a sale of the property, there is not sufficient money to

pay both judgments, the constable must apply the money equally

upon the two executions until the smaller one is satisfied, and
then apply the residue upon the larger execution. Campbell v.

Buger, 1 Oow., 215.

Where a constable receives an execution against an individual

member of a partnership, upon which he levies upon the part-

nership property, but before the sale thereof an other execution

against all of the members of the firm is delivered to him, he

must apply the proceeds of the sale of the partnership property

in satisfaction of the execution against all the partners, notwith-

standing such execution was last received. Dunham v. Murdoch,

2 Wend., 553 ; Crane v. French, 1 Id., 311.

A party may first deliver his execution to a constable, and ho

may secure the advantage of a previous levy upon the defend-

ant's property, and yet, he may, by his acts or language, forfeit

or lose the priority thus gained
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The statute makes it the duty of the constable to give imme-
diate notice of the sale of property after he has made a levy, and
to sell it as soon as it may conveniently be done. Vol. I, 59, §§
131, 132. A mere delay on the part of the officer, on his own
motion, without any direction or sanction by the plaintiff, will

not affect the priority of the execution as against subsequent
executions coming into the officer's hands, or into the hands of
an other officer. Russell v. Gribbs, 5 Cow., 390; HerUmer Co. Bank
V. Brown, 6 Hill, 232 ; Benjamin v. Smith, 12 Wend., 404. If the
plaintiff is not chargeable with anything more than mere acquies-
cence in the delay, and he has neither said or done anything to
encourage it, his execution will not lose its priority. Ih. But if

the plaintiff himself interferes and directs a delay in the sale, he
will, in many cases, render his execution dormant, or postpone
all rights under it to the claims of other subsequent execution
creditors.

Where goods are levied upon by an officer, and the plaintiff in
the execution directs him to leave them in the possession of the
defendant therein, and they are thus left in his possession for a
year, and then an other execution in favor of an other creditor is

delivered to the officer, the latter execution will have priority.

Storm V. Woods, 11 Johns., 110. So, where the plaintiff, at the
time of delivering his execution to an officer, directs him to levy
upon the property of the defendant ; but to do nothing until

ordered, unless crowded by younger executions, but by no means
to let the execution lose its preference, this will render the exe-
cution dormant as against a subsequent execution, if the officer

follows the instructions, and does nothing but make an inven-
tory of the property under his levy. Kellogg v. Griffin, 17 Johns.,

274. So, where a levy has been made by an officer, if the
plaintiff directs him not to proceed to sell the property unless

forced to do so by subsequent executions, and the officer delays
the sale until subsequent executions, in favor of other parties, are

delivered to him, the first execution will lose its priority, and it

will be considered dormant as to the latter. Kimiall v. Munger,
2 Hill, 364. So, where a levy has been made upon an execution,

and the plaintiff then directs the officer to delay proceedings

until further notice, which the officer accordingly does, this will

render the execution dormant as against junior executions, if the

order for delay is not revoked until the latter executions have
been delivered to the oifficer. Knower v. Barnard, 5 Hill, 377.

So, where the plaintiff, after issuing his execution, directs the

officer to make a levy for the mere purpose of securing a prefer-

ence; and also instructs him to leave the property in the

possession of the defendant after levy, such execution will be

dormant as against subsequent executions in favor of other credit-

ors, where they are delivered to the officer before such instructions

;ue revoked. Bunderdale v. Sauvestre, 13 Abb., 116.

A direction by the plaintiff to the officer to make a levy, but to

'.:eyp it secret from the defendant, will render the levy void as
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against a lona fide purchaser from the defendant. Price v.

Ship2)s, 16 Barb., 585. And where an execution would be deemed
dormant as against a judgment creditor, it will be held to be

fraudulent as against a subsequent lona fide purchaser. Ball

V. Shell, 21 Wend., 222.

What kind ofproperty may not be levied upon.'] A justice's exe •

cution does not reach any kind of property but goods and
chattels. Vol. I, 57, <^ 120. For this reason no kind of real estate

can be seized or sold upon such an execution. One of the prin-

cipal difficulties arising in practice is found in those cases in

which the right to levy upon fixtures is in question. See Vol. I,

609 ; and see Id., 604 to 608.

Ohoses in action, though assignable, are not liable to levy and
sale upon an execution ; and therefore a promissory note is not a

subject of seizure and sale on execution. Ingalls v. Lord, 1 Oow.,
240. So of shares in a public library, or shares of bank stock.

Denton v. Livingston, 9 Johns., 96, 100 ; and the same rule applies

to bills of exchange, bonds, or other choses in action of whatever
nature. Bogert v. Perry, 17 Johns., 351 ; Ransom v. Miner, 3

Sandf., 692.

Claim of property iy a third person.] In serving an execution,

the constable ought to be careful not to levy upon the goods of

any person other than the one named in the process ; for, if he
seizes the goods of a stranger, he will be liable to an action of

trespass. Vol. I, 808, 809 ; Tan Antwerp v. Newman, 2 Oow., 543

;

Ackworth v. Kempe, Doug., 40.
,

If the officer has reasonable grounds for doubting whether the

property seized belongs to the debtor, or if the goods are claimed
by an other person, he is bound, if no indemnity be tendered by
the creditor, to call and impannel a jury and try the title. Farr v.

Newman, 4 Term E., 633; Piatt v. Sherry, 7 Wend., 236, 238;
Townsend v. Phillips, 10 Johns., 98. If the jury find that the

goods are not the debtor's the execution may then be returned,

no goods found ; and the constable is justified in making that

return, unless an indemnity be then tendered by the creditor

;

and in case it is, the constable is bound to proceed and sell, not-

withstanding the finding of the jury. Curtis v. Patterson, 8 Oow.,

65 ; Tan Cleef v. Fleet, 1 5 Johns., 147. The creditor, however,
is not bound to tender a bond of indemnity until after the jury
have passed upon the question of title. li. And the officer acts

at his peril in making a return of wo goods found, under any other

circumstances ; and, if sued for a false return, the burden is upon
him to show property out of the defendant, by thus proving his

return true. Ih.; Magne v. Seymour, 5 Wend., 309-311. If the

jury find that the goods levied on are the debtor's, the consta-
ble must proceed and sell, and the verdict will protect him from
vindictive damages. Townsend v. Phillips, 10 Johns., 98.

Where goods are in the hands and under the control of the
defendant in the execution, and they are pointed out as his prop-
erty to the constable, by the creditor, the constable is bound to
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levy upon them without an indemnity ; and if he neglects to do
so, and if the goods are afterwards removed beyond his reach by
the defendant in the execution, he will be answerable to the
creditor for his neglect. Williams v. Lowndes, 1 Hall, 579 ; Gamp
V. Chamberlain, 5 Denio, 198, 203. But if, after a levy, a claim
to the goods is interposed by a third person, the constable should
proceed to call a jury, as has been already explained. II). The
necessity for calling a jury may be dispensed with by taking a
bond of indemnity from the creditor in the first instance, if he is

willing to give it. Such a bond is valid, although executed
before any levy has been made on the property. Chamierlain v.

Seller, 4 E. P. Smith, 115. And it would be equally valid
though not given until after the levy and sale. Westervelt v.

Frost, 1 Abb., 74.

If the bond is given for the purpose of indemnifying against
the consequences of a known trespass, the bond will be illegal

and void. Vol. I, 123, 914, 915.

Where a claim of property is interposed by a third person, and
the constable determines to call a jury to try the title, he ought
to summon six competent legal jurors for that purpose. And
when that has been done, he should give notice to the claimant
of the property, the plaintiff and the defendant in the execution,

of the time and place of hearing. The notice may be in the fol-

lowing form

:

Notice of trial of claim to property.

[Title of ACTiojf.]

Take notice, that A. B. makes claim to the property levied upon by me
under an execution issued by Peter W. Plantz, Esq., a justice of the peace
of Fulton county, in favor of John Doe against Richard Roe, and that I

shall proceed to try the claim of the said A. B. before a jury to be sum-
moned by me for that purpose, on the 25th day of April, 1865, at one
o'clock p. M., at the public house kept by Rodney H. Johnson, Esq., iu the

village of Johnstown. Yours, &c.,

JAMES PIERSON, Constable.

To A. B., Claimant ; John Doe, Plaintiff; Richard Roe, Defendant.

This notice may be served by delivering a copy of it to each

of the parties interested; and a service by reading it would be

equally valid. Yet, as a matter of careful practice, it will be best

to serve it by copy.

There is no rule of law which prescribes any particular time

for the notice ; but the proper practice will be to give all the par-

ties interested a reasonable and timely notice so that they may
have a full and fair opportunity of being present.

After the jurors have convened at the time and place fixed for

the hearing, the constable should administer an oath to each

of the jurors. The oath may be in the following form :

Oafh to jurors on claim of property.

Tou and each of you do swear that you will well and truly try the claim

of A. B., to the property levied on by me, James Pierson, a constable of
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Pulton county, undei- the execution in favor of John Doe against Eichard

Roe, and true inquisition make according to the evidence. So help ycj

God.

The attendance of the witnesses may be enforced by a sub-

poena issued by the justice who issued the execution. The
subpoena may be in the usual form, except that it must be modi-

fied as to the person before whom the witnesses are to appear

After the witnesses have appeared under the subpoena, or volun-

tarily, at the request of any of the parties, they are sworn before

giving their evidence. The constable may administer this oath,

which may be in the following form :

Oath to witness.

You do swear that the evidence you shall give to the jury, touching the

claim of A. B., to the property levied upon by me, James Pierson, a con-

stable of Pulton county, under the execution in favor of John Doe against

Richard Roe, shall be the truth, the whole truth, and nothing but the truth.

So help you God.

After the witnesses are sworn, they are examined in the usual

manner. The several parties interested may appear by counsel,

and the issue will be tried much as a cause is usually litigated.

After the hearing the evidence, the jury ought to deliberate alone

by themselves, as in other jury trials, and after they have agreed

upon question of title, they should reduce their finding to the

form of an inquisition, in which they should state in whom they

find the property to be. The inquisition should be sealed, and
signed by the jurors finding it, and also by the constable before

whom it was taken.

Inquisition of jury upon claim to property.

[Title to action.]

We whose names are hereto signed, being a jury summoned and sworn

by James Pierson, a constable of Pulton county, to try the claim of A. B.,

to the property levied on by the said constable under an execution in favor

of John Doe and against Richard Roe, to wit, one piano forte, &c., &c.,

do say upon our oath that the title to said property is (or is not) in the

said A. B.
Witness our hands and seals, on, &c., at, &c.

Jurors. Jurors.

L. S.

L. S.'

'l. s.

L. S._

L. S.|

L. S."

JAMES PIERSON,
A constable of FuUon county.

Form of "bond of indemnity to constable.

Know all men by these presents that we, Daniel Stewart and Daniel

Edwards, are held and firmly bound unto James Pierson, a constable of the

county of Fulton, in the penal sum of four hundred dollars (or double the

value of the goods), to be paid to the said James Pierson, or to his certain
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attorney, to which payment, well and truly to be made, we bind ourselves,
our heirs, executors, and administrators, jointly and severally by these
presents. Sealed with our seals. Dated the 25th day of April, 1865.*
Whereas, the said James Pierson, as constable aforesaid, by virtue of a

certain execution, issued by Peter W. Plantz, Esq., one of the justices of
the peace of said county, against Richard Roe, in favor of the said Daniel
Stewart, for two hundred dollars, damages and costs, has seized, or is about
to levy the said execution upon, one certain bay horse, with a wagon and
harness, now or lately in the possession of the said Richard Roe, with
intent to sell the same, in oi'der to satisfy the said execution ; Now, there-
fore, the condition of this obligation is such, that if the said Daniel Stewart
shall, at all times, and forever hereafter, keep the said James Pierson harm-
less and indemnified of, from and against all damages, costs, charges, trouble
and expense, of what nature soever, which he may be put to, sustain or
suffer, by reason of such levy and sale, or either of them, then this obliga-
tion to be void, or otherwise of force.

DANIEL STEWART, [l. s.l

DANIEL EDWARDS, [l. s.J

Sealed and delivered )

in presence of j

Pbtbe W. Plautz.

If the case is one in which a jury has been called to try the
title, and they have found the title of the property to be in

the claimant, but the plaintiff still insists upon a sale of the
property, he may do so, and then the form of the bond will be
varied accordingly.

In such a case, the form of the bond will be like the last one
down to the * ; and then insert the following recital and condition :

Condition where jury has tried title.

" Whereas the said James Pierson, as constable as aforesaid, by virtue
of a certain execution issued hj Peter W. Plantz, Esq., one of the justices

of the peace of said county, against Richard Roe, in favor of the said

Daniel Stewart, for two hundred dollars damages and costs ; and whereas
the said James Pierson, as such constable, did levy upon certain goods
and chattels, under such execution, supposed by him to belong to the said

defendant, but which were claimed >by A. B., and a jury duly called for

that purpose having found that the title to the said property was in the
said claimant, and the said plaintiff refusing to assent that such property
be released from such levy, but insisting that the said constable should
retain such levy under his execution, and that he should sell the property."

Now, therefore, &c., as in the preceding form to the end.

Fraudulent sales or mortgages.] A very common obstacle in the

way of collecting an execution is the claim made by third per-

sons, that the property levied upon has been sold or transferred

to them by the judgment debtor. So, claims are frequently made
by mortgagees of the property, and the validity of all such claims

is always a matter subject to investigation by judgment cred-

itors, who have a levy under their execution. The subject of

fraudulent sales, assignments and judgments, has been suffici-

ently noticed elsewhere. Vol. I, 645 to 654 ; see also as to chattel

mortgages. Vol. I, 148 to 168.
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Levy, when to le made!] The law allows a constable sixty days

withiu which to collect an execution, and therefore he may levy

upon the defendant's property at any time within the sixty days,

provided the levy and sale can all be completed within such sixty

days. The statute expressly forbids a constable from levying upon

property, or from selling it, after the return day of the execution,

unless it has been duly renewed. Vol. I, 61, § 145. And so, too,

he is required to return it in sixty days after its date. Vol. I, 11,

-^ 64, sub. 12.

If a constable levies upon property after the return day ol

the execution, he will be liable as a trespasser. Tail v. Lewis,

4 Johns., 450. And if the levy is made by the direction of

the plaintiff in the execution, both he and the officer are tres-

passers, lb.

If a constable has two executions against the same defendant,

.

and one of them has priority over the other, and he levies a part

of the amount of the prior execution, and after the return day

of that process he levies upon other property, the money made
on the second levy must be applied on the junior execution. Sling-

erland v. Swwrt, 13 Johns., 255.

There may be cases in which a constable will not have sixty

days within which to collect and return the money. If the exe-

cution should be issued to the plaintiff, and then retained by

him for some time before its delivery to the constable, the oflHcer

will be required to do what he does under the process before its

return day. Vol. I, 11, § 64, sub. 12. It is evident that the officer

would have as many days less than sixty in which to make the

money as there were days intervening between its date and the

time when the officer received it.

The rule is otherwise in relation to executions issued upon
judgments rendered by a court of record, for in such cases the

execution is made returnable within sixty days from the time of

its receipt by the officer. Code, § 290. And where a justice's

judgment has been docketed in the county clerk's office it be

comes a judgment of the county court, so that the execution

issued by the clerk is made returnable within sixty days after its

receipt by the officer instead of sixty days from date, as would

have been the form if the justice had issued an execution upon

such judgment before it was docketed.

Levy, where made.'] The levy may be made by any constable

of the county in which the execution is issued and in which the

justice resides. And the officer may execute the process by levy-

ing upon the property of the defendant wherever it may be

found in such county. Mills v. Kennedy, 1 Johns., 502.

Levy, liow made.'] 'When a constable receives an execution his

plain duty is to collect it, if possible. But however clear the

duty may be, there is frequently a serious difficulty in determin-

ing the manner in which he shall perform it. He must first be

certain that the property levied upon is such as is liable by law

to be taken upon the execution which he holds. But, even if the
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property is of that class whicli is liable to seizure and sale on
execution, there may be several persons who are interested in it,

and the officer may not feel quite certain as to the proper course

to be pursued. And when both of the preceding difficulties have
been obviated, he must still be careful that his mode of making
the levy is in accordance with the rules of law. These three

subjects will each require a brief discussion for the purpose of

rendering the discharge of these duties as plain as possible. The
general rule in relation to justice's executions is, that every kind
of personal property belonging to the debtor may be levied upon,
except such as is exempt by the common law, or by virtue of

some statute, or unless the property consists of mere choses iu

action. The officer may, therefore, levy upon all goods and
chattels belonging to the debtor, unless they are such as has just

been mentioned. Every kind of growing crop which is raised by
means of annual cultivation, such as corn, oats, rye, wheat, pota-

toes and the like, may be levied upon and sold by virtue of a
justice's execution. But whenever the crop is not one produced
by annual cultivation, such as grass growing, hops growing upon
the vines, fruit growing upon the trees, and the like, it is not

considered personal property, but a part of the real estate upon
which it is growing, and therefore it cannot be taken or sold on
a justice's execution. See Vol. I, 639. Such articles, however,

may be severed from the soil, and when that is done, they then

become personal property and may be levied upon like any other

goods and chattels. There are numerous articles which are

denominated fixtures, and when they belong to the owner of the

land on which they are placed, they cannot, as a general rule, be
levied upon or sold by virtue of a justice's execution. But if the

articles do not belong to the owner of the land, and the owner
of them is legally entitled to remove them at any time, they are

treated as personal property, and may generally be levied upon
and sold as such on execution. See numerous cases collected,

Vol. I, 602 to 609.

Money is a subject of levy, and whenever the constable levies

upon any current gold or silver coin belonging to the defendant,

he must pay and return it as so much money without exposing it

for sale at auction. 3 E. S., 645, § 18, 5th ed.

Bank bills, or other evidences of debt issued by any moneyed
corporation, or by the government of the United States, and

circulated as money, may also be levied upon and sold like any

other personal property. 3 E. S., 645, § 19, 5th ed. ; Handy v.

DdbUn, 12 Johns., 220. Under the recent acts of congress, the

law has been materially changed in relation to the kind of money
which may be lawfully tendered in payment of debts. Vol. 1, 1050,

1051. What effect this change in the law will have upon the prac-

tice in relation to executions has not yet been settled by the courts.

Where a sheriff or constable receives money, in coin, iu pay-

ment of an executionVwhich he holds in his hands in favor of the

plaintiff in the execution, and he has, at the same time, an othei

Wait 11—92
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execution which has been issued against the plaintiff, upon which

he is not able to find any property to satisfy, except the money
which he thus holds, he cannot, by virtue of the execution against

the plaintiff, levy upon such money and apply it to the payment
of the latter execution. Muscott v.Woolworth, 14 How., 477; Tur-

ner V. Fendall, 1 Oranch, 117 ; and see Dubois v. Dubois, 6 Cow.,

494. But where the property of the defendant in the execution

is levied upon and sold by virtue of an execution, and there is a

surplus after the payment of such execution, such surplus may
be levied upon and sold to satisfy any other execution against

the defendant which may be delivered to the officer before the

surplus money is paid over to such defendant. Wheeler v. Smith,

11 Barb., 345. And in such a case it does not make any differ-

ence whether the second execution is delivered to the officer

before or after the sale on the first execution. lb.

Where goods or chattels are pledged for the payment of money,
or for the performance of any contract or agreement, the right

and interest of the pledgor may be sold on an execution. 3 E. S.,

645, % 20, 5th ed. ; Saul v. Kruger, 9 How., 569. The purchaser,

in such a case, acquires the rights of the defendant, and is enti-

tled to the possession of the goods and chattels on complying
with the terms and conditions of the pledge. lb.; see Vol. I,

325. But the purchaser cannot have such possession until he

redeems it from the pledgee, who is entitled to the possession

imtil his claim is satisfied. Stief v. Hart, 1 Oomst., 20 ; Bakewell v.

Ellsworth, 6 Hill, 484. Where goods and chattels have been

mortgaged, and the mortgagor has any interest in the mortgaged
property, such interest may be levied upon and sold upon an

execution. Vol I, 150 to 152.* If the title to such property has

become perfef't and absolute in the mortgagee, or if the mort-

gage has become forfeited and the mortgagor has no interest

greater than the equity of redemption, the property may be levied

upon and sold by virtue of an execution issued against the mort-

gagee. Vol. I, 150. But it cannot be levied upon and sold by
virtue of an execution issued against the mortgagor. Chamiplin v.

Johnson, 39 Barb., 606 ; Farrell v. Hild/reth, 38 Barb., 178. There

are cases in which creditors may have mortgaged property levied

on upon an execution issued against the mortgagor in those cases

in which the mortgage has not been properly filed, or the posses-

sion of the property has remained unchanged. Vol. I, 162 to 168.

Where goods and chattels belong to several different persons,

as tenants in common, and an execution is issued against the

property of one of these persons, it may be levied upon the joint

property of all the parties, and the interest of the party against

whom the execution was issued may be sold. The purchaser, how-

ever, will acquire nothing more than the interest of the judgment
debtor, even though the officer should assume to sell the prop-

erty as the exclusive property of the judgment debtor. Fiero v.

Betts, 2 Barb., 633; Mersereau v. Norton, 15 Johns., 179. But,

notwithstanding such sale will not transfer any title except that

* Manning v. MonagJian, 1 Tiff.. 585.
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of the debtor against whom the execntion is issued, yet the sale
of the entire property is such an abuse of the process by the
officer as to subject him to an action of trespass for the wrongful
act. Waddell v. Coolc, 2 Hill, 47, and note a; Dinehurt v. Wilson,
15 Barb., 595 ; Walsh v. Adams, 3 Denio, 125 ; Bates v. James, 3
Duer, 45. If such a sale is directed by the plaintiff in the execu-
tion, he will also be liable as a trespasser. J6. ,- JlnderMll v.

Beinor, 2 Hilt., 319. As to what persons are tenants in common,
see Vol. I, 284, 285, 278.

Where one of several defendants, named in an execution, is a
partner in a firm, his interest in the partnership property may be
seized upon and sold on such execution. And, for that purpose,
the constable may levy upon the partnership property and sell

the interest belonging to such judgment debtor. Philli'ps v. Cooh,
24 Wend., 389 ; Scrugham v. Carter, 12 Id., 131. Upon such a
sale, the purchaser becomes a tenant in common with the remain-
ing partners. IV. The constable is not liable to an action of
trespass for delivering the property sold to the vendee. Ih. But
if he should sell the whole property as that of the judgment
debtor, instead of limiting the sale to the interest of such debtor,
the ofiBcer would be liable to an action of trespass or trover.

Walsh V. Adams, 3 Denio, 125 ; Waddell v. Cooh, 2 Hill, 47 ; Bates
v. James, 3 Duer, 45.

Although a purchaser of the interest of a partner succeeds to

his rights to the partnership property, it is still to be remembered
that such purchaser takes the property subject to all the rights

of the other partners, and subject to an accounting with them,
and also subject to the claims of the creditors of the firm to the
partnership property. Philli'ps v. Cook, 24 Wend., 389 ; Walsh v.

Adams, 3 Denio, 125.

If an execution is issued against one of two partners, and the
constable levies upon the firm property and sells it as the exclu-

sive property of such debtor, the other partner may maintain an
action of trover against the oflflcer to recover the value of one-
half of the goods, which he is entitled to recover as the measure
of damages without regard to the debts of the firm, or the state of
the copar|tnership accounts. J6.

As to the rights of husband and wife, when an execution is

issued against either of them, see Vol. I, 657 to 663.

Where an execution is issued against joint debtors, the statute

provides for the mode of its execution, and as to the property

which may be levied upon. Vol. I, 58, §§ 124, 125. So it also

provides for the case of executions issued in actions commenced
by attachments, and in which there was not a personal service

of the process, in which case no levy can be made upon any
property but that attached. Vol. I, 76, -^ 221.

Where property is sold upon condition that the title is not to

pass until the payment of the purchase price, the title of the

unpaid vendor is superior to that of a judgment or execution

creditor. Vol. I, 480 to 487.
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What acts will constitute a valid levy under an execution is

Qot now a matter of doubt. If the officer takes the property

into his actual possession and custody, by removing it from the

premises or possession of the defendant in the execution, there

could not be any doubt as to the existence of a levy. But such

acts are not essential to the making of a valid levy, as the cases

cited will show. In the first place, to constitute a valid levy

upon personal property, the officer must assume dominion over

tfje property, and have it within his power, and subject to his

immediate seizure. Price v. Shipps, 16 Barb., 585 ; Green v,

Burlce, 23 Wend., 490; Both v. Wells, 2 Tiff., 471.
" In order to constitute a valid levy, as to third persons, the

goods must not only be within the view of the officer, but must
be subjected to his control. He " must take actual possession,"

which, although the goods are present, can only be done by
manual acts, or by an oral assertion that a levy is intended, aud
which is acquiesced in by those who are present and interested in

the question. A levy cannot rest in a mere undivulged intention

to seize property. Something more is required ; there must be

possessory acts to indicate a levy, or it must be asserted by word
of mouth, so that what is thus done by the oflicer, if not justified

by the process in his hands, will make him a trespasser." Camip

V. Chamberlain, 5 Denio, 198, 202, 203, Beabdslby, Oh. J.

Where an officer is instructed to keep the levy a secret from

the defendant in the execution, which is done, and the property is

not taken by the officer, but is subsequently sold by the defend-

ant to a purchaser in good faith, the latter will hold the property

in preference to the officer. Price v. Shipps, 16 Barb., 585.

So, when an officer does not see the property intended to be

levied upon, but merely sits on his horse, or in his carriage in the

road, and takes a memorandum of the property as it is named
over by the defendant in the execution, but without any know-
ledge what property the defendant had at the time, or where such

property was at that time, this, although it may be treated as a

valid levy as against the judgment debtor, will not be suffi'cient

to affect the rights of a subsequent iona fide purchaser from

such judgment debtor. Dresser y. Ainsworth, 9Baib., U20, 629.

So, making an actual levy upon a part of the defendant's

property, and then including in the inventory other property not

in view of the officer, is not such a levy as to give priority to the

levy over an actual levy, subsequently made under an other

execution by an other officer. Bay v. Harcourt, 19 Wend., 495.

In the last case a part of the property in question was a mile

and a half distant, and the residue about two miles and a half

from the officer at the time of making the levy.
So, where an officer went on to the farm of the defendant ia

the execution, and made a levy on his property, a part of which
was in a field where the officer was at the time with the defendant,
and in sight, and an other part of the property, being a yoke
of oxen, were in an other lot on the same farm, eighty rods
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distant, but not seen by reason of an intervening hill, the levy
as to the oxen was held invalid as against a bona fide purchaser
of them from the defendant in the execution. Tan Wych v. Pine,
2 Hill, 666; Bond v. Willet, 29 How., 47.

It is not necessary, however, that there should be a manual
interference with the property in order to constitute a valid levy.

It is sufficient if the property is present, and subject to the con-
trol of the officer having the execution, and that he then openly
and publicly states that he levies upon the property, and asserts

his authority over it by virtue of such process and levy. Barker
V. Binninger, 4 Kern., 270; Gfreen v. Burke, 23 Wend., 490;
Gonnali v. Hale, 23 Id., 462; Bond v. Willet, 29 How., 47."

Where personal property is taken by virtue of a justice's attach-

ment, the lien continues until judgment can be rendered, and an
execution thereon issued; but if the creditor desires to continue
bis lien after that time, he must procure an execution and have it

levied upon the attached property within a reasonable time, or he
will risk the loss of his lien. Sterling v. Welcome, 20 Wend., 238.

In such a case the execution is no lien upon the property until an
actual levy upon it. 11. And the levy must be made within the

county in which the justice issuing the execution resides. See
ante, 6 to 11.

The whole matter in relation to a levy may be summed uyi

thus : It is the duty of the officer to levy promptly ; and in

making such levy his acts must be public, positive and unequiv-

ocal, showing an intention on his part to subject the property to

the process which it is his duty to execute. In doing this it may
sometimes be necessary to remove the property levied upon. In

other cases there may not be any necessity for its removal. But
whether it is removed or not, the officer must indorse upon the

execution the time of making the levy. Vol. I, 59, § 131. It is

also the usual and the correct practice to make an inventory of

the property levied upon, and to do it at the time of making the

levy. But an omission to do this will not invalidate the levy,

because an inventory is not, in strictness, essential to the validity

of a levy. Watts v. Cleaveland, 3 E. D. Smith, 553.

The officer ought always to levy upon sufficient property to

satisfy the execution, if so much property can be found ; and yet

he ought not to take an unreasonable quantity of property, since

the object of the law is to secure the debt with as little incon-

venience as possible to the debtor. But the law does not impose

any restriction as to the amount of property which may be

^aken, nor does it require that all of the property which is taken

shall be levied upon at the same time. Denvrey v. Fox, 22 Barb.,

522." And even though an officer were to levy upon property

sufficient to satisfy an execution, and he should then levy upon

other property at a different and subsequent time, and,sell that

to satisfy the execution, this would not be sufficient ground to

sustain an action of trespass against the officer for making the

second levy. IT). The remedy against an officer in such a case

(o) Note 686. (6) Notb 687.
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would be for an excessive levy. lb. To constitute a levy the

officer must undoubtedly see the goods, and they must be within

his power, at least so far as to assert title to them in the presence

of those who may be opposed to the execution of the process

;

but it is never necessary that the debtor's consent should be

obtained, or that he should acquiesce in the levy. Artisans' Bank
v. Treadwell, 34 Barb., 553. If an officer should wantonly make
an excessive levy, the execution debtor would have a remedy by
an action on the case. Dezell v. Odell, 3 Hill, 215.

Form of indorsement hy constable of a levy.

By virtue of the within execution, I have levied on two red cows, one

bay mare, the property of the defendant, &c., this 28th day of April, 1865.

JAMES PIERSON, Constable.

Same, where an inventory is attached.

By virtue of the within execution, I have, this 28th day of April, 1865,

levied on the goods and chattels of the defendant, mentioned in the

annexed inventory. JAMES PIERSON, Constable.

Form of an inventory to be attached.

An inventory of goods and chattels this day levied upon and taken into

my custody, by virtue of the annexed execution

:

One red cow. One stack of hay,

Ten sheep. Ten common chairs,

Three hogs, One sofa.

JAMES PIERSON, Comtable.

Disposition of goods after levy."] It has been already seen, ante,

732, that an officer, on making a levy, is not bound to remove the

goods, but may leave them in the defendant's possession ; and if

he does this without security it is at his own risk.^ The usual

practice, however, is for the officer to take a receipt for the goods

and battels levied on, with an agreement to deliver it to the

officer on demand, or to pay the amount of the execution. This

receipt is usually signed by some friend of the defendant, and

the property is then left in the possession of the defendant until

such time as may be appointed for its sale. The liabilities of a

receiptor have been pointed out elsewhere. Vol. I, 367, 368.

Form of receipt for goods levied upon.

JUSTICE'S COURT.
Daniel Stewart )

against s

Peter L. 'Frederick. (

Execution issued by Peter W. Plantz, one of the justices of the peace of

the county of Fulton, for $175 00

Constable's fees for collecting, 2 50

$177 50

Under and by virtue of the execution above described, James Pierson, a

constable of the county of Pulton, has levied upon the following goods and
chattels, the property of the said Peter L. Frederick, viz. : (Enumerate or

(a) Notes 129, 688.
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describe the articles.) Received this 28th day of April, 1865, of the said
James Pierson, the goods and chattels above mentioned, which I promise to
deliver to him, at any time when he shall demand the same, at the dwelling
house (or barn, or other agreed place) of the above named Peter L. Frede-
rick, in the town of Mayfield, in the county of Fulton ; or, in default
thereof, I dohereby agree and promise to pay him the amount of the said
execution, with the said costs and fees for the collection thereof

BKADFORD T. SIMMONS.

The constable may specify in the receipt the time and place for
the delivery of the property levied upon, and the receiptor will

then be bound to comply with its terms. But no action will lie

against the receiptor until a proper demand of the property has
been made. Yol. I, 312. And in an action against him it will be
a good defense to show that the property has been taken from
him by the rightful owner. Harvey v. Lane, 12 Wend., 563.

Mights and liabilities of constaMe after levy.^ After making a
levy upon goods, it is the duty of the constable to exercise proper
care for their safety. Yol. I, 312. And if they are injured, he
may maintain an action against the wrongdoer. Id., 806, 815.

He is not regarded as an insurer of the goods, though he will be
held responsible if they are lost through his own neglect, or from
that of others to»whom he may have intrusted their keeping.
Browning v. Hanford, 5 Hill, 588 ; S. O., 5 Denio, 586.

Where an execution is levied upon the goods in a store, it is a

continuing levy which will cover goods purchased by the judg-
ment debtor, at a time subsequent to the levy, and during the
life of the execution, and placed in the same store, if such goods
are of the same general description as those levied on, and have
been purchased to supply the place of those sold by the debtor,

after such levy, or as an addition to the original stock. Both v.

Wells, 41 Barb., 194. And where goods have thus been levied

upon, if the debtor removes or sells a portion of them, and he
then substitutes others of a similar description in their place,

the property thus substituted takes the place of that which was
sold or removed, and becomes subject to the lien of the execution

without any new levy. Ih. And if the debtor, when called upon
under such circumstances, refuses to designate the property which
he claims is not covered by the levy, he will be estopped from
subsequently maintaining an action against the officer for the

value of the property taken by him under the execution. Ih.

A sheriff who levies upon goods under an execution, as the

property of the defendant therein, may, when he discovers that

the goods belong to an other person, relinquish the levy, and
return the execution, no goods found. Blivin v. Blealcley, 23 How.,
124. But if an action is brought against the officer for a false

return to the execution, the burden of showing property out of

the defendant in the execution is thrown upon him, when the

good faith of the return is put in controversy. li.

Where a sheriff levies upon property which cannot be immedi-

ately removed or reduced to possession, as upon growing crops
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of grain, it will be sufficient to make the levy openly and pub-

licly, and tbe sale may tben be deferred until the time for

harvesting it. Whipple v. Foot, 2 Johns., 418.

Effect of a levy.] It has been held, in some of the older cases,

that the mere act of levying upon sufficient personal property to

satisfy the execution, amounts to a satisfaction or extinguish-

ment of the judgment on which it was issued, unless the property

was fraudulently withdrawn by the defendant from the possession

of the officer. But such is not the present rule ; and although

the levy may cover property sufficient to satisfy the execution, yet

if it fails to produce a satisfaction in fact, without any fault on

the part of the plaintiff, he may proceed to obtain satisfaction by

a new levy upon other goods. A mere levy upon sufficient

goods and chattels to satisfy an execution where nothing more is

done by the officer than to make the levy, will never amount to

a satisfaction of the judgment. People v. Hopson, 1 Denio, 574,

578 ; Waddell v. Mmendorf, 5 Benio, 447. A mere levy neither

gives anything to the creditor nor takes anything from the

debtor. It does not divest a title; it only creates a lien upon
the property. It frequently happens that the levy is overreached

by some other lien, is abandoned for the benefit of the debtor, or

is defeated by his misconduct ; and in snch^ases there is no
reason for holding that the judgment is satisfied. li.

If property is sold upon an execution issued upon a justice's

judgment, and the execution is returned satisfied, but the defend-

ant subsequently sues the plaintiff in the execution, and recovers

the value of the property sold, on the ground that it was exempt
by law from execution, the plaintiff may sue and recover a new
judgment, and then 'issue execution thereon and collect the

amount. Piper v. JElwood, 4 Denio, 165. A justice has no power
to strike out the return, on the execution and then issue a new
one, and, therefore, an action upon the judgment is the appropri-

ate remedy. Ih. A mere levy upon property sufficient to satisfy

an execution will not amount to a satisfaction of the judgment,
although the officer remains in possession of the goods for a day
and a half, when he abandons the levy, and leaves the goods in

the defendant's possession, on the ground that the plaintiff

refused to indemnify him. Badde v. Whitney, 4 E. D. Smith, 378.

So, where a levy was made by a constable who was at the time

a minor, and he abandoned the levy to relieve himself from the

consequences of his unlawful act in taking upon himself the duties

of the office while under age, this was held not to be a satisfac-

tion of the judgment, although the value of the property levied

upon was equal to the amount of the judgment. Green v. Bwlie,

23 Wend., 490. Where the debtor has neither paid the debt nor

been deprived of his property, a mere levy upon his property will

not amount to a satisfaction of the judgment. Peck v. Tiffany,

2 Oomst., 451. But where an officer levies an execution upon
property sufficient to satisfy it, and through his negligence or

misconduct the property is lost, destroyed, or disposed of, so that
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the defendant is deprived of the benefit thereof, it is a satisfac-
tion of the judgment, and the plaintiff must seek his remedy
against the officer. Ih. Where goods and chattels are levied
upon by virtue of an execution, the levy will enure to the benefit
of any other execution which is subsequently delivered to the
officer during the life of the first execution, and without making
any new levy under the la,tter executions, li.; Birdseye v. Bay,
4 Hill, 160; Cresson v. Stout, 17 Johns., 116; Bussell v. GMs, 5
Oow., 390 ; Jones v. Atherton, 7 Taunt., 56.

Sale ofproperty.] After a constable has levied upon the goods
and chattels of the defendant, or the party against whom the
execution has been issued, the latter may prevent further pro-
ceedings, by paying the amount levied to the officer ; and this

will be deemed a good payment to the plaintiff, or to the party
entitled to it. Jackson v. Law, 5 Oow., 248. If the money is not
paid, it is the duty of the constable to proceed immediately in
the matter of making a sale. Yol. I, 59, <5> 131.

A constable who has levied upon goods and chattels is not
permitted to advance his own money for the payment of the
plaintiff, and then to retain a right to subsequently enforce the
execution upon the property for his own benefit. Meed v. Pruyn,
7 Johns., 426. Nor can. he take a bond, or other security, from
the defendant, and retain the execution in his hands, and use it

afterwards to enforce the payment of the money advanced by
him. li. ; Sherman v. Boyce, 15 Johns., 443 ; Carpenter v. Stilwell,

1 Kern., 61, 67; Bigelow v. Provost, 5 Hill, 566. For can he
deliver the goods to the plaintiff in satisfaction of his debt, but
they must be sold, and so much of the avails paid over to him
as will satisfy his execution. Thomson v. Clerk, Oro. Eliz., 504."

The plaintiff, however, may purchase the goods at the sale ; and
in that case the officer may deliver them to him, without pay-
ment, and credit the amount to the defendant on the execution.
Nichols V. Ketcham, 19 Johns., 84. But if the purchase amounts
to more than the sum due on the execution the balance must be
paid over to the officer, who must return it to the defendant. II.

A plaintiff who bids off goods which are sold on an execution
in his own favor, need not pay the money in ordinary cases ; and
yet, if there is a dispute between him and other execution credit-

ors, as to who is entitled to the money arising from the sale, the

constable may refuse to accept his bid, or to deliver the property

to him until the money is paid ; and if payment is refused he
may resell the property. Bussell v. Cibbs, 5 Oow., 390, 396.

But if the property is sold and delivered to the plaintiff by the

officer, he cannot maintain an action for the price bid, if the

plaintiff can show that the money legally belongs to him. Ih.

The right and interest of the pledgor of goods and chattels

cannot be sold on an execution, unless they are present and
within the view of those attending the sale. Bakewell v. JERlswortli,

6 Hill, 484; Stiefv. Hart, 1 Oomst., 20. Where such right and
interest have been levied upon, the officer may take actual pos-

(a) Note 689.

Wait 11—93
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session of the chattels, and hold them until he sells. lb. Bat

after the sale, the pledgee is entitled to the possession of them,

which he may retain until the purchaser redeems them. J&.

Sale, when to le made.] The statute does not prescribe any

particular time when a sale is to be made, except in the general

provision that it must be done before the return day of the execu-

tion. Vol. 1, 61, § 145. The officer may levy upon the defendant's

property as soon as the process is received by him, and then sell

it after duly advertising it for sale. Vol. I, 59, ^ 131. The
language of the statute requires him to advertise immediately

after making a levy upon the goods and chattels seized ; but this

direction is practically disregarded by officers. A levy is usually

made at the earliest practicable time, and the officer then delays

the sale for a reasonable time to enable the defendant to raise

the money to pay the amount of the execution, if such indulgence

is asked. So, too, the officer frequently advertises the property

immediately, and then postpones the sale from time to time for

the same purpose. There are times when such an indulgence

is eminently proper, as where the defendant is willing but unable

to pay immediately, though he will be able to do so in a reasona-

ble time without a sale of his property. In such a case, every

just and humane officer will exercise the power he possesses in

such a manner as to cause as little injury to the defendant as is

consistent with a proper discharge of the duties of his office. If,

on the other hand, the defendant is abundantly able to pay, and
he delays payment for the mere purpose of depriving the plaintiff

of the use of his money, the officer will enforce the execution. It

will be seen that a very considerable discretion is conlided by
law to the officer, as to the time within which the execution is to

be enforced. The execution itself runs for sixty days, and if the

money is collected within that time the command of the process

will have been obeyed. But, while the officer may exercise a

discretion in relation to the time of making a sale within the Ufa

of the execution, he has no power whatever to sell the property

after the return day of the process, imless it has been duly

renewed. Vol. I, 61, § 145.

Notice of sale.] The time and manner of giving notice of sale

is prescribed by statute. Vol. I, 59, § 131. The notice must de-

,
scribe the goods and chattels levied upon ; must be signed by
the officer, and put up in three public places in the town or city

where the goods are to be sold ; and this must be done at least

five days before the day of sale. Vol. I, 59, § 131. As to the

mode of computing time, see ante, 45, 46.

Constable's notice of sale.

By virtue of an execution (or several executions) issued from a justice'g

court, against the property of Richard Roe, I have seized, and taken (name

the articles with particularity), which I will expose to sale at public ven-

due, to the highest bidder, on the 10th day of May, 1865, at ten o'clock in
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the forenoon, at the dwelling house (or barn) of said Richard Roe, in the
town of Broadalbin. GARRET VAN VRANKEN, Constable.
Dated, May 4th, 1865.

Time and place of sale.'] The sale must be made at the time
and place fixed by the notice, unless the sale is for some cause
postponed. The sale must take place where the property is, and
if the property is not present, but at a distance of several miles
from the place of sale, such sale will be void. Cresson y. Stout, 17
Johns, 116 ; and see Vol. I, 59, § 132. The sale must be made
between the hours of nine o'clock in the forenoon and sunset.
3 E. S., 650, § 50, 5th ed. A sale of property upon an execution
is entirely void, if made after sunset. Carnrick v. Myers, 14
Barb., 9.

Postponement of sale.] The constable having an execution to
collect may postpone the sale thereon from time to time as he
may deem proper, except that he cannot extend the time beyond
the return day of the process. This right of postponement may
be exercised at any time before the sale is complete ; and, there-
fore, a postponement will be regular and legal, although it may
have been made after the sale has been commenced by receiving
bids on the property. Tinkom v. Purdy, 5 Johns., 345. Such
postponement may be to a different place from that specified in
the notice, and a sale completed at the adjourned place will be
valid if there is no fraud or abuse of the process. lb.

If the officer finds that a sale at the time advertised cannot
take place, without producing a great sacrifice of property, and
that no injury can result to the plaintiff from the delay, it is his

duty to postpone the sale. McDonald v. Neilson, 2 Oow., 140, 190,
191. He is bound to take all lawful and necessary measures to
secure the sum which he is directed to levy ; but as to the time,
manner, and place of sale, he is vested with a sound discretion.

16. The sale, however, must not be out of the town in which the
goods and chattels were taken, when the execution is issued by a
justice of the peace. Vol. I, 59, <^§ 131, 132.

Sale, how conducted.] The sale must take place at the time and
place specified in the notice of sale, or at such time and place as

may be fixed by the terms of the adjournment. The property
must be sold at vendue, and to the highest bidder. Vol. I, 59,

% 132. The property must, as a general rule, be present at the
sale, see above, and it ought to be pointed out so that bidders

may examine and inspect the articles to be sold. lb.; Warring
y. Loomis, 4 Barb., 484. The articles ought to be so specifically

pointed out and designated that the purchaser knows precisely

what particular article or articles he is purchasing. lb. Where a

constable levied upon thirteen sheep, generally, and on the day
of the sale the sheep of the defendant, numbering some twenty-

two, were all present and in a flock, and the officer offered

thirteen of them for sale, without designating which, and in

reply to the question of a bidder as to which sheep he sold, he

replied " the best, the fattest of them," it was held that no title
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passed to sheep thus sold. Ih. In such a case the purchaser does

aot acquire any right to select thirteen sheep out of the flock,

and he will be liable in trover for their value if he does so. li.

An oflScer who makes a judicial sale must separate the property

he sells, from the mass of property with which it is mixed, or

the title will not pass. Stevens v. ^Eno, 10 Barb., 95. The officer

has no right to leave any question to be settled between the

purchaser and the defendant in the execution as to what property

was sold, nor to leave unsettled any question as to the quantity

purchased by the bidder. li. Where hay is put up into a stack

an officer cannot sell a specified number of pounds of it, as it

stands in the stack, and reserving a right to the purchaser to

separate it at a future time. li. And if the purchaser subse-

quently takes any portion of the hay, he will be a trespasser for

the reason that the sale is entirely void. Ih.

Where personal property consisting of several articles is sold

on an execution, subject to a chattel mortgage, the whole ought

to be sold in one parcel. Tifft v. Barton, 4 Denio, 171 ; and see

Manning v. Monaglian, 9 E. P. Smith, 539. And where the

property so sold consisted of a great many articles, which were

at different places in the buildings and fields, upon the defendant's

farm, so that the whole of them could not readily be brought at

one time within view of the officer, it was held that he ought

first to declare and point out to the bidders the property to be

sold, and that he might then sell the whole together on the

premises, although it should not all be at once within his view.

li. So there may be other cases in which the property need not

be within the actual view of the bidder at the time of the sale.

Where the property in a printing and publishing establishment

was sold under an execution, and a part of the articles consisted

of stereotype plates, which were not actually in view at the time

of the sale, but were in a vault connected with the building, and
in a separate room, which was open, and the plates readily acces-

sible for examination by any person wishing to see them, it was
held that the sale might be made by exhibiting impressions from

the plates, especially when it appeared that this was the usual

mode of selling them, and that they would be likely to suffer

injury from handling. Bruce v. Westervelt, 2 E. D. Smith, 440.

Where property is sold under an execution, and a part of it is

present at the sale, while the remainder is absent therefrom, the

sale will be valid as to that part which was present, although it

may be void as to that which is absent. Linnendoll v. Doe, 14

Johns., 222.

If no bidders attend the sale the officer ought to postpone it,

and he should then give notice to the plaintiff of that fact, and
of the time and place to which the sale has been adjourned. In

that case it is the duty of the plaintiff to attend the sale and bid

on the property himself, and if he neglects or refuses to do so,

and no other bidders attend, the officer may return that the

goods remain on hand for want of bidders. The rule is the same
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where the property canuot be sold except at a great sacrifice.

Aud if an officer should sell goods at a very great sacrifice, he
would be liable to an action in favor of the injured party whose
property was thus sacrificed. Keiglitley v. Birch, 3 Camp., 521.

If an officer should sell property worth three or four hundred
dollars, for the sum of seventy-five dollars, and an action was
brought against him for damages, it would be no legal excuse or
defense to show that the property was sold to the highest bidder,
II. A sale upon an execution will pass no greater title to the pur-
chaser than the defendant in the execution has in the same prop-
erty." Farrant v. TJiompson, 5 Barn. & Aid., 826. In the case last

cited, it appeared that certain mill machinery, together with a mill,

had been demised to a tenant for a certain term, and that he,
without the permission of his landlord, had severed the machinery
from the mill, and that it had been afterwards seized by an officer

under an execution, and sold by him, and it was held that no
title to the property passed to the vendee, and that the landlord
might maintain trover for the machinery, even daring the con-
tinuance of the term. Ih. ; see also the cases cited in the note to

Morley v. Attenborough, 3 Exch., 500, 514 ; see also Vol. I, 1083.

It is the duty of the officer to sell property enough to satisfy the
execution held by him ; but if he sells property sufficient to

satisfy the execution, and he then sells other property, he will be
hable in trover for the excess of property thus sold. JBatchelor v.

Yyse, 4 Moore & Scott, 552 ; Aldred v. Constable, 6 Q. B., 370
8tead v. Gascoigne, 8 Taunt., 527. As to the effect which the

statute of frauds has upon sales, see Yol. I, 536 to 548. Where
a sale is made at auction, the contract is not complete until the

bid is accepted, by striking off the article to the purchaser ; and
at any time before this is done, the bidder may retract his

offer, which will terminate the contract. Payne v. Gave, 3 Term
R., 148. The bid is a mere proposition by one party, and it can-

not form a contract until it is accepted by the other. li. If,

however, the goods are actually struck off to the bidder, before

the bid is retracted, the sale is then complete, and the bidder is

liable for the price. And if he refuses to accept and pay for

them, the officer may immediately put them up at auction and
resell them to the highest bidder ; and if there is a deficiency

•between the price bid by the first purchaser and the sum for

which the goods sold on the resale, the first purchaser is liable

for the difference. Vol. I, 510, 675, 676. When the value of the

goods sold exceeds the sum of fifty dollars, the requirements of

the statute of frauds must be observed. Vol. I, 536. A proper

entry in the memorandum book of the sale will be sufficient

;

and so will a part payment or a part delivery of the goods. II).

But to prevent all questions, the prudent course will be to require

a written, signed memorandum from the purchaser, which may
be brief, as in the following form.

•

(«) Notes 672, 690.
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Memorandum of sale of goods, &c.

IN JUSTICE'S COURT.
John Doe )

agst. \ Before Haelkt Baetlbtt, Esq., Justice.

Richard Roe. \

May 2d, 1865, William Vail bought of Jacob Lawyer, coastable, at

auction, on an execution issued in this action.

One bay horse, $150 00

WILLIAM VAIL.

The memorandum may also be signed by the ofiQcer, though this

is not necessary, since the statute merely requires that it shall be

signed by the party who is to be charged upon it. Vol. I, 536, 537.

Constable's right to fees, &c.] A constable who has not made a

levy, or done any other act under an execution, is not entitled' to

any fees or poundage thereon. Rathbun v. Woodworth, 1 How.,
151. But where a levy has been actually made, the officer's

right to poundage attaches on the whole amount directed to be

levied; and he will not be deprived of his right merely because
the judgment is satisfied without a sale of the property, nor by

reason of any arrangement between the parties, nor because the

property was incumbered beyond its value by prior liens or

claims. lb.; Parsons v. Bowdoin, 17 Wend., 14; Hildreih v.

Ellice, 1 Oaines, 192. So, an officer is entitled to poundage on

serving an execution against the body of the defendant, even

though the execution should be unproductive by reason of the

defendant's subsequent discharge under an insolvent law. Adams
v. IIo])ldns, 5 Johns., 252.

The officer's fees, on an execution, are no part of the judgment,
but are merely an incident to it ; and if the judgment is satisfied

by an arrangement between the parties, the officer cannot sub-

sequently proceed and sell the defendant's property for the mere
purpose of collecting his fees ; his remedy is against the plaintiff

in the execution. Jackson v. Anderson, 4 Wend., 474 ; Craft v.

Merrill, 4 Kern., 456 ; Bank of Whitehall v. Weed, 8 How., 104.

Execution in replevin actions.'] The execution itself points out

the constable's duty when the action was for the recovery of the

possession of personal property. See form, ante, 715. K the prop-

erty is in possession of the successful party at the time of render-

ing the judgment, there will not be any need of a clause in the'

execution directing a return or delivery of the property to that

party. The execution will be sufficient in that case, if it directs the

collection of the damages and costs awarded by the judgment. If

the plaintiff succeeds in the action, and the property is in the

possession of the defendant in pursuance of the law peruiitting

him to retain it by giving a bond, ante, 212, 213, the officer should
demand the property of the defendant. If the demand is com-
plied with, the officer will take the property and deliver it to the

plaintiff. If the property is in the possession of the defendant,
and it is in a place where the officer may lawfully take it, he
should promptly take it into his possession and return it to the
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plaintiff. Whether an officer has any greater powers upon such
an execution than is possessed when he has an ordinary execution
against property, has not been adjudged in this state. The stat-

ute permits, or rather commands, the officer to break open build
ings in some instances for the purpose of taking the property
upon the replevin process. Ante, 203 to 205. But there is no sucb
direction as to the execution of the final process of execution.

And in the absence of a statutory authority, or of a judicial deci-

sion, permitting the breaking of a dwelling house for the purpose
of taking the property, the prudent course will be for the officer

to decline doing so. But there are other reasons besides the

want of express authority which would lead to the same conclu-

sion. If the defendant has retained the property by means of
giving the bond required by law, and the officer cannot lawfully

obtain the property, the sureties of the defendant will be liable

by the very terms of their bond. Ante, 213.

Again, the defendant may have an abundance of other prop
erty upon which a levy may be made and the value of the

property be collected in case the property itselfcannot be obtained

And when there is such other property, the officer should collecl

the amount of the execution ^om that, if he has been unable to

get the specific property demanded by the judgment and execu-

tion. If the specific property is delivered to the officer, an4 the

execution also directs the collection of damages and costs, he
must then levy upon the defendant's property and make the

amount as in ordinary cases. If the plaintiff has taken the prop-

erty on his replevin proceedings, and has retained them since

that time until the rendition of the judgment, and such judgment
is in favor of the defendant for a return of the property to him
the practice, as to the rig-ht to break buildings, and the like, will

be the same as where the plaintiff has an execution for the return

of the property.

Whether a justice's execution may contain a clause for the

arrest of the defendant, upon a deficiency of property to satisfy

the execution, is not settled by any reported adjudication of the

courts of this state. The action of replevin is one founded upon

a tort, and the general rule is, that an execution may direct the

imprisonment of the defendant in such actions where he has no

property upon which a levy can be made. Vol. I, 57, § 120. Upon
general principles there can be no doubt of the right to insert

such a clause in the execution.

In courts of record an execution is first issued against the prop-

erty, and if it is returned unsatisfied, an execution against the

person may then be issued in a proper case. But in Justices'

courts no such practice prevails, for the statute expressly directs

that the execution shall command the officer first to collect the

amount out of the defendant's personal property, if he has suf-

ficient for that purpose, and in case he has not, then, if the action

is one in which an execution may issue against the person, he is

commanded to arrest and imprison the defendant. Vol. I, 57,
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§ 120. There is no good reason, tterefore, why an execution in

a replevin action may not contain a clause of arrest in default of

property to satisfy the amount due.

^Execution against the person.] Whenever judgment is rendered

in favor of the plaintiff upon a cause of action on which he might

have arrested the defendant on a civil warrant, there an execu-

tion may be issued against the body of the defendant.* As to the

cases in which a warrant may issue, see ante, 87 to 93. But, even

where the defendant is liable to imprisonment upon an execution,

he cannot be arrested if he has sufScient property liable to execu-

tion, which is within reach of the officer if he chose to levy upon

it. Upon receiving such an execution, the first duty of the officer

is to search for goods and chattels upon which to levy and make
the amount required by the execution. Hollister v. Johnson, 4

Wend., 639. If there is sufficient property available to satisfy

the execution, the officer has no right to arrest and imprison the

defendant, and any such arrest would subject him to an action

for a false imprisonment. lb. If an officer, without searching or

inquiring for property, proceeds at once to arrest the defendant,

and it is shown that the defendant had property in his open and
visible possession at the time, which was liable to execution, the

officer will be liable for making the arrest. li.

The acts or declarations of the defendant may, in some cases,

relieve an officer from searching for property, as where he informs

the officer that he has no property upon which a levy can be

made, and if the officer takes him at his word, and in good faith

arrests him for want of property on which to levy, the defendant

will be estopped from questioning the legality of the arrest. Ih.

A constable has, in all cases, a reasonable time to search for

property before he is bound to arrest the defendant, and if he

acts in good faith he will not incur any responsibility by omit-

ting to take the body until such search can be made. li. But
where an officer has an execution for the arrest of a party, he is

bound to use all reasonable endeavors to execute it, and he

should, at the least, go to the residence of such party to find him,

and if, instead of this, he relies upon the vague information which
he may happen to obtain from mere casual inquiries in the streets,

he does it at the peril of being liable for a false return, where he

returns that the defendant could not be found, when the fact is

really otherwise. Hinman v. Borden, 10 Wend., 367.

The general rules relating to arrests upon a civil warrant are

equally applicable to an execution. Ante, 111 to 117.

If the defendant is arrested upon the execution, and it is not

then paid, it is the duty of the officer to take the body of the

defendant and convey him to the common jail of the city or

county, and to deliver him to the keeper thereof. Vol. I, 60, § 134
If the plaintiff is defeated in an action of tort, and the cause of

action is such that he might have imprisoned the defendant, in

case he had been successful, the defendant is, in that case,

entitled to an execution against the person of the plaintiff. Keeler
(a) Note 691.
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V. GUrk, 18 Abb., 154; Miller v. Scherder, 2 Oomst., 262; Klop-
penberg V. Neefus, 4 Sandf., 655. '

It has been held, at special term, that in courts of record there

may be cases in which the defendant cannot issue an execution
against a plaintiff who has been defeated in an action of replevin.

Purchase v. Bellows, 23 How., 421. But in that case the defend-

ant could not have been arrested upon the execution if the
judgment had been against him ; and unless he could, there

would be no reason why he should be entitled to arrest the plain-

tiff. The effect of taking the body of a party in execution is, as

a general rule, a satisfaction of the judgment ; and, while the

imprisonment continues, no other remedy, by way of enforcing

the judgment, is permitted. Cooper v. Bigalotv, 1 Oow., 56; Sun
derland v. Loder, 5 Wend., 58 ; Wakeman v. Lyon, 9 Wend.,
241 ; Chapman v. Hatt, 11 Id., 41 ; Vol. I, 967, 968." If, however,
the defendant escape, the plaintiff is remitted to his former rights,

the imprisonment is no longer a satisfaction, and the plaintiff

may use the judgment as a set-off against a demand of the defend
ant, or proceed anew against his person or property. McGfuinty
V. Herrick, 5 Wend., 240 ; Wesson v. Chamherlain, 3 Oomst., 331.

As to the effect of a discharge of the defendant by the direction

of the plaintiff, see Vol. I, 967.

Discharge of defendant from jail.'] If a defendant has been
imprisoned upon an execution, he may be discharged after remain-

ing in jail the prescribed time. See the statute. Vol. I, 60, "^-^ 134

to 141, both inclusive.

Form of affidavit to oitain discharge from jail.

JUSTICE'S COURT.

John Doe
/

agsf. y Before Pbteb W. Plantz, Esq., Justice.

Richard Roe. \

Ptjlton Cotjntt, ss: Richard Roe, the above named defendant, being

duly sworn, says that he has a family in this State for which he provides

(or that he has no family), and that he is not a freeholder, and that he has

remained in prison in the jail of said county (or on the liberties of the

jail, &o.), thirty (or sixty) days, on an execution issued in the above action.

RICHARD ROE.
Sworn before me this

4lhday of May, 1865,

Pbtbe W. Plantz, Justice.

Escape.] The law in relation to escapes is sufficiently explained

in an other place. Vol. I, 742 to 746.

Property exempt from execution^ The general rule is that all

goods and chattels of the party against whom an execution has

been issued may be levied upon and sold, unless they are speci-

fically exempted therefrom by statute, or by some rule of the

common law. The statute exempting certain specified articles

will be found. Vol. I, 61, 62, §§ 148, 149.

The evident object of the statute is to place the articles ex-

empted beyond the power of the creditor, or of the officer who

Wait II—94 W Note 489.

}
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holds the execution. The object itself is a hutnane one, and the

courts construe the statute favorably and liberally for the pur-

pose of giving it full effect. Carpenter v. Herrington, 25 Wend.,

370 ; Rail v. Penney, 11 Id., 44 ; Griffin v. Sutherland, 14 Barb.,

456. Spinning wheels, looms, and stoves, put up or kept for use,

as well as a sewing machine, are exempt articles. Vol. I, 62,

-^ 148, sub. 1. So of the family bible, family pictures, and school

books, and the family library, if not above fifty dollars in value.

Id., sub. 2.

It has been held that medical books, which are necessary to a

physician or surgeon, are exempt as a part of his family library.

RoMnson's Case, 3 Abb., 466. The same principle would exempt
the books of any professional person, if they were necessary to a

proper discharge of the duties of his profession, and if they did

not exceed fifty dollars in value.

The statute expressly exempts ten sheep with their fleeces, and
the cloth or wool manufactured therefrom. Vol. I, 62, i^ 148, sub.

4. And the courts hold that the yarn or cloth which may be

manufactured from the fleeces of the sheep shall be exempt,

although the owner of such yarn or cloth is not the owner of any

sheep. Hall v. Penney, 11 Wend., 44. The object of the legislar

ture was to exempt as much wool, or the articles manufactured
from it, as could be obtained from the fleeces of ten sheep, and

that object will be carried ioto effect by exempting such yarn or

cloth, &c. lb.

There may be cases in which such yarn or cloth would not be

exempted from levy and sale upon an execution. If the party

claiming the exemption should intentionally reduce or convert

all his property into money, or choses in action, except exempt
articles, it has been held that it would be a proper question

for a jury whether the act was not done for the purpose of

hindering and delaying creditors, and if they found that such was

the case, they should find for the creditor by sustaining the levy.

Bracliett Y.Watldns, 21 Wend., 68.

If a householder owns a cow and ten sheep, there will also be

exempt as much hay as will be necessary to keep them through

the next foddering season after the hay is harvested. Farrell v.

Higley, Hill & Denio, 87. This principle exempts as much hay

as may be necessary to winter such cow and sheep, and until the

pasturing season commences. Ih. The statute also exempts as

much pork, beef, fish, flour and vegetables as may be necessary

to keep the family until the next annual period for laying up such

provisions. li. The statute does not limit the quantity to such

an amount as may be sufficient for sixty days, but exempts all

such articles of food as may be necessary for the season, if they

were actually laid in for family use. J6. No more fuel is exempt
than sufficient to last sixty days. J&.

Potatoes which have been planted for family use are as much
exempt from execution while growing as they are after they have
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beeu dug and put up for family use. Carpenter v. Herrinaton, 25
Wend., 370.

Where a widow lives with her infant children, and provides
for them, a milch cow kept and used by her for the use of the
family, is exempt from any execution issued against her. Brig-
ham V. Bush, 33 Barb., 596.

The necessary wearing apparel of every judgment debtor is

exempt from execution, while in actual use, whether he is a
householder or not ; and the fact that his clothes are temporarily
off of his person, as when asleep in bed, will not render them
hable to be seized on execution. Bumpus v. Maynard, 38 Barb.,
626 ; and see Siuibolf v. Alford, 3 Mees. & Wels., 248.

If a party claims that wearing apparel is exempt because he is

a householder, he must establish the fact that he is a householder.
Boivne v. Witt, 19 Wend., 475. An adult person who resides
with his stepmother, and transacts her business, is not a house-
holder or a member of her family within the statute as to exemp-
tions of clothing. Ih. In the case last cited, the action was for

taking the plaintiff's cloak, which he claimed was exempt because
he was a householder ; but the question whether it was exempt as
necessary wearing apparel, was not made in the case, except as
connected with the question whether he was a householder
The necessary tools and implements of a mechanic, and neces-

sary working tools owned by a householder, are exempt from
execution if they do not exceed in value the sum fixed by law.

Vol. I, 62, § 148, subs. 6, 7. The decisions of the courts have
settled, in some instances, what articles are to be considered
" tools " within the meaning of the statute.

The surgical instruments of a physician and surgeon are
exempt from execution, on the ground that they are " tools," if

he is a householder and supports a family. Robinson's Case, 3

Abb., 466. But a threshing machine is not exempt, on the
ground that it is a " working tool," under the act of 1842 and its

amendments. Ford v. Johnson, 34 Barb., 364. A printing press

is not a " tool," within the statute. BucMngham v. Billings, 13
Mass., 82. E'either are printing types and forms. Banforth v.

Woodward, 10 Pick., 423. ISTor is a portable machine, called a
"Billy and Jenny," which is used for manufacturing cloth, a
tool. Kilburn v. Deming, 2 Verm., 404. And the rule is the

same as to a mill saw, belonging to a saw-mill. Bachelder v.

Shapleigh, 1 Fairf., 135. Although a team is exempt in certain

cases, the decisions of the court have not been entirely harmoni-
ous upon the question what shall constitute a team." The horse

of a practicing country physician, whose patients reside at too

great a distance from him to visit them on foot, is a necessary

team, within the meaning of the statute. Wheeler v. Cropsey, 5

How., 288. In determining whether the team is necessary, it is

entirely immaterial whether the debtor has or has not other

means to pay the debt, because the exemption does not depend
upon the pecuniary ability of the debtor. II. The law was

(o) Note 692.
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intended for the benefit of all persons to whom a team is neces-

sary in the successful or convenient prosecution of their business

in their calling or profession. II. So, when the defendant is a

carman, and is a householder, having a family for which he pro-

vides, his horse, harness and cart will be exempt as a team,

although there is but one horse. Harthouse v. Bikers, 1 I)uer,

606. A buggy wagon, used by a practicing physician in his pro-

fessional business, is exempt from execution. Van Buren v. Loper

29 Barb., 388 ; Eastman v- Caswell, 8 How., 75.

A single horse may be considered as a team within the mean-

ing of the statute, where it is kept and used as such. Lockwood

V. Younglove, 27 Barb., 505. And where the debtor has only

one horse, but he hires an other horse to work with it, and the

two make up the team which he usually works, his own horse

will be exempt, if within the value limited by the statute. 76.

It is not necessary that the defendant should be the sole owner
of a horse as a condition of its exemption, for if the defendant is,

merely a part owner of a horse used as a team, or as a part of a

double team, such horse is exempt when belonging to a house-

holder, &c. Badcliff \. Wood, 25 Barb., 52 ; Hoyt v. Tan Alstine,

15 Barb., 571. A wagon is not of itself alone exempt from exe-

cution ; but it may become a part of a team where it is custom-

arily used in connection with a horse or horses, and harness,

and in such a case it may be exempt. Dains v. Prosser, 32 Barb.,

290 ; Morse v. Keyes, 6 How., 18, is overruled.

A tow-line used for the purpose of towing canal boats by a

span of horses, is a part of the team and exempt from executiou.

Fields V. Moul, 15 Abb., 6. It is no answer to the claim of

exemption that the article is new and has never been applied to

the use for which it was purchased, and for which it had been

prepared by the owner. II. Food for a team for ninety days is

exempt. Vol. I, 62, ^^ 148, sub. 7.

A very great number and variety of articles are exempt from

execution, under th6 general denomination of necessary house-

hold furniture. Two questions may arise in relation to the

meaning of these words. One of them is, are the articles neces-

sary ? and the other, are the articles properly household furniture ?

In most cases there will not be any great difficulty in determining

either of the questions ; but in others there may be quite a dit-

ference of opinion. Whether articles conceded to be household

furniture are necessary is a question of fact ; but whether the

articles claimed to be exempt are such as fall within the defi-

nition of the statute, has in most of the cases been treated as a

question of law. A clock, if necessary, is exempt ; and the rea-

son which exempts that may be equally available to render a

watch exempt. If the defendant has no clock, and a time-piece

is necessary to the proper carrying on of his business, and it is

used for that purpose, it is exempt, when owned by a householder,

&c. Bitting v. Yandeniv/rgh, 17 How., 80. A clock may be a

necessary article of household furniture, but that fact must be
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shown by the party claiming the exemption, and it is a question
of fact which will be concluded by the verdict of a jury. Willson
V. Ellis, 1 Denio, 462.

Notwithstanding the general rule which exempts certain arti-

cles from levy and sale on execution, this exemption is not
imqnalified and absolute in all cases. Those articles exempted
by the provisions of the Revised Statutes may be regarded as
absolutely exempt from execution. But those articles exempted
by the Laws of 18-12, and its amendments, are liable to be tiiken

on an execution issued for the purchase-money, or on a claim for

services rendered by a domestic servant. Yol. I, 62.

Where a judgment is rendered on a demand for the purchase
money of any of the articles exempted by the provisions of the
Laws of 1812, the execution issued upon such judgment may be
levied upon the articles for which such debt was incurred, or upon
any other articles exempted by the Laws of 1812, even although
such articles may not have been purchased of the plaintiff. Vol. I,

62, "^ 148, sub. 7 ; Graft v. Curtiss, 25 How., 163. But an execu-
tion which is issued upon a judgment founded upon a demand for

the purchase of property exempted by the provisions of the act

of 1842, cannot be levied upon property which is exempted from
execution by virtue of the provisions of the Revised Statutes,

notwithstanding such execution may be levied upon any other
property exempted by the act of 1842. Davis v. Peahodi/, 10
Barb., 91. And so property which is exempt from execution by
virtue of the provisions of the Revised Statutes, cannot be taken
upon an execution issued upon a judgment rendered for the pur-

chase-money, nor can it be levied on an execution issued upon a
judgment rendered upon a demand for the purchase price of any
other property exempted from execution by the provisions of the

Revised Statutes. Cole v. Stevens, 9 Barb., 676 ; S. C, 6 How., 424.

Where property, exempt from execution by virtue of the act

of 1842, is purchased, and the purchaser gives a note for the

purchase-money, and a third party signs or indorses the note as

a mere surety, the liability incurred by such surety is not that

of a purchaser of the property, and, therefore, his exempt prop-

erty will not be liable to be seized upon an execution issued on a

judgment rendered on such note. Davis v. Pedbody, 10 Barb., 91.

The head note of this case is incorrect. See 11 Barb., vii, errata.

If a creditor would enforce his claim for the purchase-money
by levying upon exempt property, he must enforce the claim

separately. For if he takes a judgment which is founded upon
such claim, and also founded upon an other claim which cannot

be enforced against exempt property, he will lose all right to levy

upon the property sold. Hickox v. Fay, 36 Barb., 9. By uniting

both claims in a single judgment, where one claim would author-

ize the taking of exempt property, and the other would not, the

creditor bars himself from taking any exempt property to satisfy

his judgment either in whole or in part. Ih.

The term " purchase-money," as used in the act of 1842, means
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the money which the purchaser promised or agreed to pay

for the property. Hoyt v. Tan Alstyne, 15 Id., 568. And before

exempt property can be legally seized and sold on execution, it

must appear that the judgment was rendered upon a demand for

the purchase-money of the property sold, or for other similar

property. lb. If a judgment is rendered in an action for the

wrongful taking or conversion of personal property which might

properly be a subject of exemption, such judgment is not ren-

dered on a claim for the purchase-money of exempt property,

and, therefore, an execution issued upon such judgment cannot

be levied upon property exempted by the act of 1842. lb.

A party who claims that certain articles are exempt from
execution, on the ground that they are necessary, must prove
affirmatively that his claim is well founded. Griffin v. Sutherland,

14 Barb., 456 ; Willson v. Ellis, 1 Denio, 462 ; Dains v. Prosser,

32 Barb., 290. It is not enough to show that an article is con-

venient or useful in a family, unless the jury, or the justice in

their place, is satisfied that the article is also necessary. Van
Sickler v. Jacobs, 14 Johns., 434 ; Willson v. Mlis, 1 Denio, 462.

Upon the question whether the article is necessary, the decision

of the justice, or the finding of a jury, is conclusive. lb.

So, the party claiming that property is exempt, must show
affirmatively that it does not exceed in value the sum fixed by
the statute. Dains v. Prosser, 32 Barb., 290. If a wagon is

claimed to be exempt because it is a part of a team, it must be

proved that the wagon, harness and horses do not altogether

exceed two hundred and fifty dollars in value. lb. If there is no
proof as to the value of the articles in the aggregate, nor of the

value of the separate,parts, the exemption of the wagon will be

disallowed. lb.

Where an action is brought by a party to recover damages for

taking and selling household furniture which is claimed to be

exempt from execution, the plaintiff must show the quantity
quality and value of such furniture which is left after the sale

made by the defendant, and it must be made to appear affirma-

tively that the amount of property allowed by law, as exempt,
was not left after the sale. Tuttle v. Buclc, 41 Barb., 417. The
evidence ought to show that the property sold was exempt, and
its value. lb. Until evidence is given as to the value of the

furniture left to the defendant after the execution sale, there will

be no question of fact as to the exemption, and no sufficient

proof to warrant a finding in favor of the plaintiff, that the prop-

erty sold was exempt property. lb.

If the exemption is claimed on the ground that the plaintiff is

a householder, the burden of proof is on him to show that fact.

Griffin v. Sutherland, 14 Barb., 456. The fact whether a party
is or is not a householder, must be proved by competent evidence,
and cannot be proved by reputation or hearsay. Eastman v. Cas-

well, 8 How., 75.

Jurors are frequently at a loss how to decide upon the matter
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of exemptipn, so far as it relates to the question whether the
article is a necessary one. And no better exposition of the law^

or of the practice can be found than that furnished by Sajstdpokd,

J,, in Dickerson v. Tan Tine, 1 Sandf., 724, 730. In speaking of
the Eevised Statutes, and of the act of 1842, as to exempt prop-
erty, he said :

" The principal difficulty arises under the Eevised
Statutes ; though under the act of 1842 there may be a great
choice in respect of the condition and state of repair of the furni-

ture, and its being more or less saleable. In respect of both
statutes, I think that what is necessary for the householder and
his family is to be determined by circumstances. When the six

chairs, the table, and like articles enumerated, which are specified

and set apart, are such as the debtor had in common use in his

family before his failure, and were reasonable and proper for him
and them, in respect to their station in life, I do not believe that

a sound construction of the law requires that he should be
deprived of such articles, and put upon taking such inferior

chairs and table, as he and they had not been accustomed to use.

I would not suffer a debtor to cover, under these exemptions,
extravagant or expensive articles of luxury, or such as may be
believed he has bought with a view to screen his effects from his

creditors ; nor would I add to the misfortunes of his family, by
saying to them, in effect, that they were no longer worthy of fill-

ing their usual seats, or eating from their accustomed table. The
same principle should guide in determining what is necessary

household furniture, under the act of 1842." Where the debtor

has several articles of the class allowed as exempt property, he
may elect which of the articles he will retain, so long as the arti-

cles retained do not exceed in value the sum prescribed by the

statute. Seaman Y.Luce, 23 Barb., 240; Lockwood v. Younglove,

27 Barb., 506, 508. In the last case, the court said, " But where
one or more animals, or articles of a particular kind, or a particu-

lar quantity in value out of several kinds are exempt, and the

debtor has a larger number or quantity in value, as some one
must determine which shall be taken and what left, it is but

reasonable that the debtor should determine which he will claim

as exempt. The statute giving this exemption is for the benefit

of families, from motives of public policy, and it has repeatedly

been held to confer a personal privilege upon the debtor, the

benefit of which he may waive altogether, or insist upon, as he

may elect. He may waive his privilege as to every article but

one, and insist upon it as to that article, if it belongs to the kind

or class of exempt property. This shows, I think, that the

right of choice necessarily belongs to the debtor." But, while

the debtor may elect which articles he will retain as exempt, this

does not prevent the officer from making a levy upon all of the

articles.* And after this is done, the defendant is bound, within

a reasonable time, to notify the officer which articles will be

retained as exempt property. Seaman v. Luce, 23 Barb., 240. If

the debtor is present at the time of the levy, he may make his

(a) Note 693.
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election, and give the officer notice at once, and this will be

sufficient. Ih.

The right to claim property as exempt is a mere personal privi-

lege, of which no one but the debtor can avail himself. A mere

naked bailee of the property, who has it in his possession for the

purposes of the bailment, as in the case of an agistor of sheep

cannot maintain an action in his own name for taking the property

on the ground that they were exempt from levy and sale on au

execution issued against the bailor. MicTdes v. Tousley, 1 Cow.,

114. So, where an officer has levied upon property which is con-

verted by the defendant, the latter is not permitted, in an action

against him by the officer, to show that the property was exempt
from levy under the execution held by the officer, because that

exemption cannot be urged by any person except the defendant

in such execution. Earl v. Camp, 16 Wend., 563. A general

assignee of the judgment debtor cannot set up the claim of

exemption, if he stood by at the officer's sale of the property, and
made no objection at that time. Smith v. Hill, 22 Barb., 656.

And, independently of that, the claim of exemption cannot be

made by any one but the debtor. II). The right to claim a

homestead as exempt property is also a personal privilege avail-

able to the debtor alone. Smith v. Brackett, 36 Barb., 571 ; Allen

V. CooTi, 26 Barb, 374. As to a waiver of the exemption laws,

see Vol. I, 1088 ; and see, also, Eneettle v. Newcomb, 8 E. P.

Smith, 249.

Where a party, whose property had been levied on by execu-

tion, objected to the sale, on the ground that the property was
exempt from execution, but he afterwards turned out the prop-

erty to the officer to be sold at a future day, it was held that the

acts of the defendant in the execution amounted to nothing

more than a waiver of the exemption, for the purpose of gaining

time, and that the act of the officer in selling the property was
done under a claim of authority given by law, instead of an

authority given by the defendant, and that a sale of the property

was such an abuse of the process as rendered the officer a tres-

passer from the beginning. Carnrick v. Myers, 14 Barb., 9 ; and

see Vol. I, 776.

The exemption of property from levy and sale on execution is

confined to cases in which the party claiming its benefits is a

householder or person having a family for which he provides.

Vol. I, 61, 62, >§ 148. There is seldom any difficulty in determin-

ing whether a party is a householder or a person having a family

for which he provides. A man who has children, for whom he

provides, is a householder, although his wife may be dead at the

time. Griffin Y.Sutherland, 14 Barb., 456; Cox v. Stafford, 14

How., 519. And it is not necessary that his furniture should

be constantly in use in order that he may retain the advantages
of the exemption laws. Ih. He may cease housekeeping, and
store his furniture temporarily, for the purpose of making a

visit to a distant place, or for any other proper purpose, without
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subjecting his furniture to levy upon an execution, when his
intention is to return and resume housekeeping. lb. If a woman
has a family which she is bound to provide for, she is entitled to

the benefit of the exemption laws, notwithstanding she keeps ^
house of ill-fame as a means of getting a livelihood. Bowman v.

Quachenloss, 3 Oode Eep., 17. A father who has children for

which he provides is not deprived of the benefit of the exemption
laws merely because his children are temporarily absent at school

to be educated. Robinson''s Case, 3 Abb., 466.

The statute expressly exempts property while being removed
from one place of residence to an other. Vol. I, 62, § 148. And
the rule would be the same independently of any statute upon
that point. Woodward v. Murray, 18 Johns., 400.

The exemption act of 1842 does not apply in those cases in

which the demand was incurred for the services performed in any
family by a domestic servant. VoL I, 62, § 149. As to the

amendment of au execution, see the next chapter.

Omission to return execution^ An omission to return an execu-

tion within five days after its return day will subject the con-

stable and his sureties to an action, in favor of the party in whose
behalf the execution was issued. Vol. I, 61, "§ 143.

In an action for not returning an execution within the pre-

scribed time, it is no defense to show that the constable to whom
it was delivered afterwards delivered it to an other constable, who
collected the money thereon, and offered it to the plaintiff upon
his deducting a sum which he promised in case the money was
collected. Downs v. McGlynn, 2 Hilt., 14; S. C, 6 Abb., 241, and
see Vol. I, 72, § 198.

A mere neglect to return the execution in due time is sutScient

to render the constable and his sureties liable to an action ; it is

not necessary to show that any moneys were collected by the

officer. Sloan v. Case, 10 Wend., 370; and see Moore v. Smith, 10

How., 361. In such an action the plaintiff is entitled to recover

the amount of the execution, with interest from the time of the

rendition of the judgment. Vol. I, 61, § 143. But before a plain-

tiff can recover against a constable and his sureties, for not

returning an execution, it must be shown that the judgment was
vaUd, and that the justice who issued such execution had juris-

diction of both the defendant and of the subject matter of the

action. WestbrooTc v. Douglass, 21 Barb., 602; Cornell v. Barnes,

7 Hill, 35.

A mere consent by the plaintiff in an execution, given without

consideration, that the constable who had collected the money
Ihereon might retain it a short time for a temporary purpose will

not discharge the constable's sureties from liability. Boice v.

Main, 4 Denio, 55.

An action does not lie against a constable for not paying ovet

money collected by him on a justice's execution, where it is

shown that he has been sued and a recovery had against him for

selling the property, by the sale of which the money collected by

Wait 11—95
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him was made, where such recovery is equal to the amount ol

the execution, or exceeds that sum. Newland v. Baker, 21 Wend,,

264. And the action cannot be maintained, even though the

plaintiff in the execution executed a bond of indemnity to the

constable, on the delivery of the execution to him, and notwith-

standing the constable has brought an action upon such bond. IK
If property is sold for the purpose of satisfying an execution,

and there is a surplus left after paying the execution and costs,

the constable must return such surplus to the defendant in the

execution. Yol. I, 59, § 132. But no action can be sustained

against the officer before the return day of the execution, where
no demand has been made of the money. Bortel v. Ostrander, 15

How., 572.

"Every person chosen or appointed to the office of constable,

before be enters on the duties of his office, and within eight days
after he shall be notified of his election or appointment, shall take

and subscribe the oath of office prescribed by the Constitution,

and shall execute, in the presence of the supervisor, or town clerk

of the town, with one or more sureties, to be approved of by such

supervisor or town clerk, an instrument in writing, by which such

constable and Ms sureties shall jointly and severally agree to pay
to each and every person who may be entitled thereto all such

sums of money as the said constable may become liable to pay
on account of any execution which shall be delivered to him for

collection." 1 E. S., 826, § 43, 5th ed.

"The supervisor or town clerk shall indorse on such instru-

ment his approbation of the sureties therein named, and shall

then cause the same to be fil^d in the office of the town clerk,

and a copy of such instrument, certified by the town clerk, shall

be presumptive evidence in all courts of the execution thereof by

such constable and his sureties." 1 R. S., 826, >§ 44, 5th ed.

"All actions against a constable or his sureties, upon any such

instrument, shall be prosecuted within two years after the expira-

tion of the year for which the constable named therein shall have
been elected." 1 E. S., 862, § 45, 5th ed.

Under this statute it is sufficient that there is an instrument in

writing, signed by the constable and his sureties, if it engages
that the constable will collect all executions that are collectible,

and that the signers will be accountable to all persons in whose
favor any execution may come, for the damages in the same, if

not paid over according to the statute, &c. Skellinger v. Yendes,

12 Wend., 306. An action may be maintained upon such an

instrument by any creditor who has put an execution into the

constable's hands for collection, where the execution has never

been returned. IK l^either the constable nor his sureties can

object, in such an action, that the instrument is not under seal;

nor that it is not in the form prescribed by the statute ; nor that

it has not been approved by the town clerk or supervisor of the

town for which the constable was elected. Tb. An omission to

file the instrument within the eight days prescribed by the statuta
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does not affect its validity, because the statute is merely directory
in this particular. Button v. Kelsey, 2 Wend., 615. Where an
action is brought against the constable or his sureties, and it is

founded upon the instrument, it must be commenced within two
years after the expiration of the year for which the constable was
elected. Ante, 754, § 45.

But where the action is against the constable, for money had
and received, there is no doubt but the action will be in time if

brought at any time within six years from the time when he
received the money.

Form of instrument to be given by a constable and Ms sureties.

James Pierson, chosen (or appointed) constable of the town of Johns-
town, county of Fulton, and Eli Pierson and Daniel Edwards, as sureties,

do hereby, jointly and severally, agree to pay to each and every person
who may be entitled thereto, all such sums of money as the said constable

may become liable to pay, on account of any execution which shall be
delivered to him for collection. Dated the 5th day of May, 1865.

JAMES PIERSON, [l. s.

ELI PIERSON, [l. s.

DANIEL EDWARDS, [l. s.

Executed in the presence of, )

and the sureties approved by,
j

AxLBN C. Chtjbchill, Supervisor of Johnstown, or

Jacob P. Millee, Town Clerk of Johnstown.

Return of an execution.'] The statute declares that an execution
shall have sixty days to run, and the justice has no power to

make it returnable in a less time. Spencer v. Cuyler, 17 How.,
157 ; S. C, 9 Abb., 382.

No constable can be compelled to return an execution before

its return day. lb.; Morange v. Edwards, 1 B. D. Smith, 414.

He may, however, return it at any time within the sixty days,

either where he has made the debt, or where he is satisfied that

there is no property ; though, if he returns it unsatisfied, he does
it at his own risk. Tb.

Execution satisfied.

I have levied the within sum, of the goods and chattels of the within

named Richard Roe, as I am within commanded.
Dated, &c. JAMES PIERSON, Constable.

Part satisfied, and commitment for residue,

I have levied $50, part of the sum within mentioned, of the goods and

chattels of the within named Richard Roe, and, for want of further goods
or chattels of the defendant, I have taken the body of the defendant and

committed him to the jail of the county.

Dated, &c. '^ ; Constable.

Commitment generally.

I could find no goods or chattels of the within named Richard Roe,

whereon to levy, and I have therefore taken his body and committed him

to the jail of the county.

Dated, &c. J- ?•» Constable.
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No goods or lody to he found.

I could not find either goods or chattels, or the body of the defendant,

within the county.

Dated, &c. J- P-j Constable.

Part satisfied, and no goods or body as to residue.

I have levied $50, part of the sum within mentioned, of the goods and

chattels of the within named Richard Roe, and no more goods or chattels,

or the body to be found.

Dated, &o. J- P-, Constable.

Levy, and goods unsold for want of bidders.

I have levied upon one bay horse, the property of the within named
Richard Roe, which remains in my hands, unsold for want of bidders.

Dated, &g. J. P., Constable.

Renewal of executions.'] The statute makes ample provisions for

the renewal of executions. Vol. I, 59, §§ 128, 129. So there may
be a new or further execution issued in a proper case. Id., >§ 130.

Before a justice renews an execution for the collection of either

the whole or a part of the judgment, he should require a proper

return from the constable, in which it should appear whether the

officer has collected anything, and if he has, then the amount
should be stated in the return.

Where a part of the execution has been collected, and the exe-

cution is renewed for the residue, the indorsement of renewal

ought to express the sum due on the execution. Yol. I, 59, § 129.

If the indorsement, however, clearly shows how much is due,

it will be sufficient, although it does not in terms specify the

amount. AmA where an execution was issued by a justice of

the peace, upon which the plaintiff acknowledged the receipt of a

specified sum, by indorsing the amount thereon, and dating the

receipt on the day when the money was received, and the justice

subsequently renewed the execution by an indorsement below
the receipt, in the following form : " I hereby renew the within

execution," and dated and signed the renewal, this was held to

be a sufficient compliance with the statute. Ostrander v. Walker,

2 Hill, 329. In such a case the renewal is, in legal effect, a
renewal for the amount unpaid. lb.

Where a constable has levied upon property sufficient to satisfy

an execution, and he has returned that the property remains on
hand for want of bidders, the justice may renew such execution

on the last day which it has to run, and the renewal will retain

the lien of the previous levy. Chapman v. Fuller, 7 Barb., 70. A
justice may renew an execution after its return day, and from
time td time as the plaintiff may desire it done. Yisger v. Ward,
1 Wend., 551.

And so a justice may renew an execution while it remains
unsatisfied, notwithstanding there was a levy upon sufficient

I)roperty to satisfy it, and the property is held under the levy,

when there is not sufficient time to advertise and sell the prop
erty before the return day. People v. Hopson, 1 Denio, 574.
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As to renewals by a justice whose term of office has expired,
see Vol. I, 71, § 190.

Form of general renewal of an execution.

The within execution renewed. Dated May 5th, 1865.

PETER W. PLANTZ, Justice.

Renewal where a j^art has been paid or collected.

The within execution renewed for one hundred dollars, with interest from
this date. May 5th, 1865. PETER, W. PLANTZ, Jicstice.

CHAPTER IX.

AMENDMENTS.

In the course of the proceedings in an action, from its com-
mencement to its termination, there are frequently errors and
omissions. And where a correction of the mistake is important,
and justice will be promoted by an amendment, the statute gives

full power to remedy the defect. The statute relating to justice's

courts confers aU the necessary powers that are conferred upon
courts of record. Vol. I, 37, § 1. And there is a general statute

applicable alike to courts of record, and to justices' courts, so

far as the provisions are applicable or appropriate. These sec-

tions of the statute are as follows, 3 E. S., 721 to 723, 5th ed.

:

§ 1. The court in which any action shall be pending, shall have
power to amend any process, pleading or proceeding in such
action either in form or substance, for the furtherance of justice,

on such terms as shall be just, at any time before judgment ren-

dered therein.

g 2. If such amendment be made to any pleading in matter of

substance, the adverse party shall be allowed an opportunity ac-

cording to the course and practice of the court, to answer the

pleading so amended.

§ 3. Process by which any action shall have been commenced
and on which any defendant shall have been arrested, shall not

be amended in the return day thereof.

g 4. After judgment rendered in any cause, any defects or im-

perfections, in matter of form, contained in the record, pleadings,

process, entries, returns or other proceedings in such canse, may
be rectified and amended by the court in affirmance of the judg-

ment, so that such judgment shall not be reversed or annulled

;

and any variance in the record from any process, pleading or

])roceeding had in such cause shall be reformed and amended,

according to such original process, pleading or proceeding.

S 5. All returns made by any sherifle or other officer, or by any

court or subordinate tribunal, to any court, may be amended in

matter of form, by the court to which such returns shall be made,

in their discretion, as well before as after judgment.

S 6. Any imperfection or defect in the award of any venire or

any omission to award such venire on the record may be amended

or supplied by the court in which such record is.
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5 7. When a veidict shall have been rendered in any cause,

the judgment thereon shall not be stayed, nor shall the judgment
upon such verdict or any judgment upon confession, default nihil

dicit or non sum informattis, be reversed, impaired or in any way
affected by reason of the following imperfections, omissions, de-

fects, matters or things, or any of them, in the pleadings, process,

proceedings or record, namely

:

1. For want of any writ, original or judicial

;

2. For any default or defect in process, or for misconceiving

any process or awarding the same to a wrong officer, or for the

want of any suggestion for awarding process, or for any insuffi-

cient suggestion

;

3. For any imperfect or insufficient return of any sheriff or

other officer, or that the name of such officer is not set to any
return actually made by him ;

4. For any variance between the original writ, bill, plaint and
declaration, or between either of them

;

5. For any mispleading, miscontinuance or discontinuance,

insufficient pleading, lack of color, jeofail or misjoining of issue

;

6. For the want of any warrant of attorney by either party,

except in cases of judgment by confession, where such warrant is

expressly required by law

;

7. For any party under twenty-one years of age, having ap-

peared by attorney, if the verdict or judgment be for him

;

8. For the want of any allegation or averment on account of

which omission a special demurrer could have been maintained,

9. For omitting any allegation or averment of any matter, with-

out proving which the jury ought not to have given such verdict.

10. For any mistake in the name of any party or person, or in

any sum of money, or in the description of any property, or

in reciting or stating any day, month or year when the correct

name, time, sum or description shall have been once rightly

alleged in any of the pleadings or proceedings.
11. For a mistake in the name of any juror or officer.

12. For the want of a right venue, if the cause was tried by a
jury of the proper county.

13. For any informality in entering a judgment or making up
the record thereof, or in any continuance or other entry upon
such record.

14. For any other default or negligence of any clerk or officer

of the court, or of the parties, or their counselors or attorneys,

by which neither party shall have been prejudiced.

S 8. The omissions, imperfections, defects and variances in the

preceding section enumerated, and all others of the like nature,

not being against the right and justice of the matter of the suit,

and not altering the issue between the parties or the trial, shall

be supplied and amended by the court, where the judgment
shall be given, or by the court into which such judgment shall be
removed by writ of error.

S 9. No process, pleading or record shall be amended or im-
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paired by the clerk or other officer of any court, or by auy other
person without the order of such court, or of some other court of
competent authority.

§ 10. The provisions of this title shall extend to all actions in
courts, of law, and to all suits for the recovery of any debt due
to the people of this state, or for any debt, duty or revenue
belonging to them, and also to all actions for penalties and
forfeitures, to all writs of mandamus and prohibition, to all inform-
ations in the nature of a quo warranto, to writs of scire facias,
and to the proceedings thereto.

Amendment ofprocess, &c.] One of the well settled rules on the
subject of amendments, is that a justice's court possesses all the
necessary powers of amendment that are possessed by courts of
record. Fulton v. Beaton, 1 Barb., 552 ; Brace v. Benson, 10 Wend.,
214, 215." An other rule is that justices are required to allow
amendments liberally in all cases where justice demands it,

especially where the rights of the opposite party will not tliereby

be put in jeopardy. i"&. Though process is amendable where a
mistake has occurred, the po-wer to amend is not available in
those cases in which the affidavit on which the process was
issued is defective. If a warrant is issued upon a defective affi-

davit, the affidavit is not amendable so as to avoid the conse-
quences of the defect. Ante, 101. And the same rule applies to

the case of defective affidavits on attachment cases. Ante, 150,

151. A different rule prevails in replevin actions, and a defec-

tive affidavit is amendable in a proper case for the allowance of
an amendment. Ante, 193. When nothing but the given name
of a plaintiff is inserted in a summons, the justice may amend it

by inserting the surname, as where the name of the plaintiff was
Oorydon Stanton, and the summons at the time of the service

contained the name Oorydon alone, but the justice inserted the
word Stanton, on the return day, and this was held proper. Stan-

ton V. Leland, 4 E. D. Smith, 88. So, where the summons served

contained the name of the plaintiff as Joseph S. Keeler, it was
held that the summons might be amended on the return day by
striking out the word Joseph and inserting the word Jasper.

Brace v. Benson, 10 Wend., 213. It has been held that where
the name of one of several plaintiffs was inserted by mistake, the'

court had power to strike it out. Agreda v. Faulberg, 3 E. Di
Smith, 179. But it has also been held that a justice has no
power to amend the process or pleadings, in an action on a joint

contract against two or more defendants, by striking out the

name of one defendant and rendering judgment against one
defendant, and in favor of the other. Webster v. Hopkins, 11

How., 140. So, in an action for a tort, it has been held that if

an amendment is allowed by striking out the name of one of two
plaintiffs, the justice has no power to amend by restoring the

party as a plaintiff, at a subsequent day, if the amendment is

objected to by the defendant. Gates v. Ward, 17 Barb., 424; but

see Lowher v. OMlds, 2 E. D. Smith, 577.
(a) Note 550.
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Where the date of a summons is incorrectly stated by mistake,

the justice may amend the process by stating the true date, and

this may be done either before or after the service or return of

the process. Arnold v. Maltby, 4 Denio, 498. So, too, it may be

overlooked or disregarded without any amendment. lb.

An attachment may be amended, even after its service and
return, by inserting the amount of the plaintiff's demand, as

stated in his affidavit for procuring the process. Near v. Van
Alstyne, 14 Wend., 230.

A summons which is issued on a demand for money on a con-

tract, may, if the defendant appears in the action, be amended on
the return day, before issue joined, by changing it to a demand
for an injury to personal property. Cooper v. Kinney, 2 Hilt., 12

;

S. C, 6 Abb., 380.

A justice has power to permit a constable to amend his return

to a summons ; and the refusal of the defendant to appear on the

return" day will not deprive the justice of this right. Perry v.

Tynen, 22 Barb., 137. So he has power to permit a constable to

amend his return to an attachment* or of the inventory. Churehill

V. Marsh, 4 E. D. Smith, 369. ,

Amendment of pleadings.] The Code makes ample provision for

amendments to the pleadings, whether before the trial, during
the trial, or upon an appeal. Vol. I, 11, § 64, sub. 11.

In noticing some of the adjudged cases as to amendments,
those decided before the enactment of the Code will be first

examined, and afterwards those decided since the Code will be

stated.

Under the old system a justice had power to allow an amend-
ment, by permitting the plaintiff to add a new count to his

declaration, even after issue joined, and after the cause had been
adjourned. Babcock v. Upe, 1 Denio, 139. And it was also held

that a justice's court had the same power to allow amendments
that courts of record possess. lb.; Mosher v. Lawrence, 4 Denio,

419. So an amendment might be made as to the description of

a paper, or the variance might have been disregarded. lb. So,

too, an amendment of the declaration might be made in relation

to a jurisdictional question as well as upon any other, as where
the declaration claimed damages for an amount exceeding the

justice's jurisdiction, it was held that an amendment might be
made by reducing the claim to an amount within his jurisdiction.

Woolley V. Wilber, 4 Denio, 570 ; and see ante, 314.

Amendments of the pleadings on the trial are of less import-
ance now than they were under the former practice. A variance
between the pleadings and the proofs will now be disregarded,
while under the old system it would have been a grave if not a
fatal error. Ante, 408 to 412.

Under the present practice, an amendment of the complaint
will not be permitted where it changes the entire nature of the
action, as from an action in tort to one founded upon contract.
Bansom v. Wetmore, 39 Barb., 104. And where an action was
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brought for a tort in wrongfully taking and converting the plain-
tiflf's property, and there was an entire failure to prove that the
taking was wrongful or tortious, or that there was any fraudu-
lent intent on the part of the defendant, it was held that the
plaintiff ought to have been nonsuited on the trial, and that
the plaintiff could not, at the close of the case, waive the tort,

and recover as upon a contract. li. A defendant is not obliged,

in that stage of the case, to assent to so important and material
a change, or by failing to do so, to waive his rights already
acquired by a motion for a nonsuit. lb.

So, where a cause has been tried until the plaintiff has rested

his case, which he fails to sustain, the plaintiff cannot be permit-
ted to amend his complaint by adding a new and different cause
of action. WaldJieim v. Sicliel, 1 Hilt., 45.

Where the pleading is demurred to, and the pleading is held to

be defective, an order to amend such pleading is a matter of
course. Ante, 333.

Where an amendment is asked for the purpose of interposing

a strict defense, such as the statute of limitations, the courts have
sometimes refused to allow the amendment. Osgood v. Whittlesey,

20 How., 72 ; Wolcott v. McFarlan, 6 Hill, 227 ; Hallagan v.

Golden, 1 Wend., 302.

So, too, it has been held that the defense of usury must be
interposed at the joining of issue, and that it will not be allowed

to be set up by way of an amendment. Lovett v. Cowman, 6 Hill,

223.* But the recent cases do not make any discrimination as to

the nature of the defense, if it is a legal bar to the action. And,
where the amendment is allowed for the furtherance of justice,

the party amending may interpose the statute of limitations, or

usury, or illegality, as well as any other defense. Sheldon v.

Adams, 41 Barb., 54 ; and see Banlt of Kinderhooh v. G-ifford, 40

Barb., 659.

The allowance of amendments is a matter of discretion in

some cases, and where an amendment, if allowed, would cause

an injury to the opposite party, a refusal to permit the amend-
ment cannot be reviewed on an appeal. TattersaU v. Hass, 1 Hilt.,

56. In the case just cited the justice refused to permit the

defendant to amend by introducing a new defense at the trial,

which, if it had been allowed, would have operated as a surprise

upon the plaintiff. It is not proper for a justice, in a case before

him, to volunteer and make amendments of the pleadings, which

are not asked for by either party. Loyd v. Fox, 1 E. D. Smith, 101.

Amendment of verdict and judgment.'] The power to correct or

amend a verdict has been mentioned. Ante, 626. So the power of

the justice to reduce or increase the judgment, or to change it

materially, has been sufficiently explained already. Ante, 626.

Where an action sounding in tort is commenced for the con-

version of a promissory note, and the pleadings are framed

accordingly, and the suit is tried as an action of tort, it is too

late for the plaintiff, after an appeal, to ask that the complaint

Wait 11—96 ('^^
^'^''^^ ^' '^'"*^' ^ '^^^' ^''*'



762 AMENDMENTS.

be amended, and that the suit be regarded as an action to recover

the avails of the note as money had and received. Andrews v
Bond, 16 Barb., 633.

If, however, there is a mere misdescription of a cause of action

arising upon a contract, as where a plaintiff sues for use and
occupation, when he should have declared in covenant upon a
lease, the appellate court will not interfere with the determina
tion of the question in the court below. Bedford v. Terhune, 27
How., 422.

When amendments are allowed by an appellate court, it will

be done for the purpose of sustaining the judgment appealed
from, and not for the purpose of rendering it erroneous. Englis
V, Furniss, 3 Abb., 82. When the power to grant an amend-
ment exists, but the court refuses to grant the amendment on
the ground of its doubt of the power to allow it, the refusal will

be error if the amendment would have been granted but for such
doubt. Bussell v. Conn, 6 E. P. Smith, 81 ; Beach v. Chamberlain,
3 Wend., 366; PaGli&r v. French, Hill & Denio, 103.



PART VIII.
APPEALS.

CHAPTER I.

THE PRACTICE ON APPEALS.

SECTION I.

GENERAL PRINCIPLES RELATING TO APPEALS.

Historical sTcetch.'] The right to review judgments rendered by
any tribunal of original jurisdiction, is so general that it has
f(juad a place under nearly every mode of practice, and in every
system of jurisprudence which regards the principles of the
common law.

Judgments rendered by inferior tribunals ought to be subject
to a Ml and careful review at the instance of any party who
feels aggrieved by them.
In this state, judgments rendered by justices of the peace

have always been subject to some mode of review. And in

looking over the changes in the law in this respect, it will be
seen that the practice has varied frequently, and sometimes
materially, although the prominent object of a full and fair

review has always been kept clearly in view. It will not be
useful to notice the practice from an earlier date than from the

year 1787.

Under a law enacted in that year, judgments rendered by jus-

tices of the peace were reviewed on a writ of certiorari returnable

in the supreme court. Before the writ was allowable there must
have been an affidavit showing proper grounds therefor. If the

writ was allowed, the justice made a return thereto, and the cause

was decided by the supreme court, in the first instance, without

any review in the common pleas. Laws 1787, ch. 89, § 17.

In 1801, material changes were made in the law relating to

justices' courts, but the practice in relation to reviewing judg-

ments rendered by them remained substantially the same. Laws
1801, ch. 165, § 19.

By the Eevised Laws of 1813, the justice's court act was
modified, but the system of review by the supreme court, upon
a writ of certiorari founded upon an affidavit, was still retained.

1 Eevised Laws 1813, ch. 53, § 17.

In 1818 a material change was made in the law relating to the

review of cases tried in justices' courts. If issue was joined,

and a judgment was rendered for more than twenty-five dollars,

the remedy of the aggrieved party was by an appeal to the court
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of commou pleas or the maj-or's court. The appeal was brought

by the service of a notice of appeal upon the justice, paying Ms
fees for making a return, and giving a bond, &c. Laws 1818, ch.

94, § 17. After the return was properly made and filed, the cause

was tried in the common pleas. li., % 18, 19. In cases not pro-

vided for by way of rehearing on an appeal, the former mode of

review by certiorari was retained. lb., § 21.

In 1824 a change was made in the laws relating to justices'

courts, but the system of review by appeal was retained. Laws
1824, ch. 238, -^^ 36. The issues of fact were retried in the com-

mon pleas by a jury. J6., § 38. In cases not provided for by
that act, a writ of certiorari to the supreme court was an appro-

priate remedy. lb., ^ 36.

The Eevised Statutes of 1830 introduced a mode of review

which was new in some respects. For the first time, the law

gave a remedy by way of review on a writ of certiorari issued

by the court of common pleas and returnable into that court.

The writ was founded upon an affidavit setting forth the grounds
of error complained of. 2 E. S., 255, 256, §§ 170, 171, 172, 1st ed.

A bond was required. lb., § 173. After the return was made,

the cause was heard and decided upon the return. lb., 257, § 181.

But no cause was brought up by certiorari when the amount
of the judgment exceeded $25, exclusive of costs. lb., § 170.

Where the judgment exceeded $25, exclusive of costs, the remedy
was by way of an appeal to the common pleas. 2 E. S., 258,

§ 186, 1st ed. This appeal was founded upon an affidavit and
the allowance of a proper judge or officer. lb., §§ 187, 188. If

the appeal was allowed, a return was made and the cause retried

in the common pleas. lb., 257-264. For the particulars of the

practice the statute must be consulted.

The Constitution of 1846 abrogated the court of common pleas

and substituted the county court with a single judge. The judi-

ciary act of 1847 did not change the practice in relation to certir

oraris or appeals, except so far as to make the existing statutes

relating to the common pleas applicable to the county courts.

Laws 1847, ch. 280, -^ 35.

The Code of 1848 made the most material changes in relation

to the review of judgments. By that act all former modes of

review were abrogated. Code of 1848, § 301. Besides this there

was but one mode of review, whatever might be the amount of

the judgment rendered in the justice's court. By that act the

appellant was required to make an affidavit stating the sub-

stance of the testimony and proceedings in the court below,

together with the grounds upon which the appeal was founded.
Code of 1848, § 303. A copy of this affidavit, with a notice of

appeal, was also required to be served on the respondent. lb,

^ 304. Security for staying proceedings was also provided for

lb., §"§ 305, 306, 307. The respondent was permitted to serve

counter affidavits. lb., § 309. The cause might be heard on the

affidavits, or, if they were conflicting, a return by the justice
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might be ordered. 11. If no return was ordered, judgment was
reudered upon the facts appearing in the affidavits. II., § 317.

If a return was made, the case was heard and decided upon that.

Ih The county court had power to affirm or reverse, or to ordei

a new trial before the same justice, 11., §§ 317, 319, or before

any other justice in the same county, lb., ^ 320.

The Code as amended in 1849, changed the practice so far as to

require the justice to make a return in the first instance, and no
order of the court was necessary for that purpose. Code of 1849,

§360.
When the return was filed the cause was heard and decided

on that. II)., % 364, 366.

In 1851, changes were made in the Code, but no material modi
tications were made in the general features mentioned. Code, as

amended 1851, §§ 353, 354, 359, 366.

In 1852, a very important change was made in the law, by
which all affidavits were dispensed with, whether on the part of
the appellant or the respondent. Code as amended 1852 ; Laws
1852, ch. 392, §§ 353, 354, 360.

It will be observed that under every change in the law, from
the enactment of the Code in 1848, down to the year 1862, there

was but one mode of review or trial in the county court. The
cause was always heard and decided on the affidavits, while

they were allowed ; or upon the return, and there was, in no
instance, a new trial in the county court. This was the rule

whether the amount of the judgment was large or small, wheu
the question related to the merits of the action.

In 1862, the law was again changed, and it has been since

modified. For the statutes relating to this subject, see Vol. I, 27

to 34, §§ 351 to 371, both inclusive.

As the law now stands, a judgment may, in some cases, be

reviewed upon the justice's return ; while in other cases the cause

may be retried in the county court.

The brief outline thus given was merely intended to present

to the young lawyer, in the most concise manner, some of the

prominent features of the various modes of review heretofore in

use in this state. This branch of the subject must now be dis-

missed, and the subject which next demands attention is the

practice as it now exists.

What an appeal is.'] A notice of appeal is in the nature of pro-

cess, since it serves to remove a cause from the original jurisdic-

tion to an appellate tribunal. It answers the place of the former

writ of error, or a certiorari, and that of an appeal. The object

of removing a cause to an appellate court is always the same,

whatever may be the mode by which the object is attained ; and

the principal object, generally is, to review the proceedings or

judgment below for alleged errors, either of law or of fact.

Sometimes, however, the object is to obtain relief from a default

which has occurred through an excusable mistake, or for some

other equally available cause.
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Kinds of appeal.'] In one respect, appeals may all be said to be

included in a single class, or that it is effected in all cases by a

notice. But, when the object of an appeal is considered, they

may be divided into several classes, viz. : 1. When the appellant

desires to review the proceedings and judgment upon the facts

appearing on the face of the return ; 2. When he desires to set

aside the proceedings or judgment for error in fact ; 3. WTien he

desires relief from a default taken against him ; 4. When he de-

sires to review some order made by the court below ; 5. When
he desires to have the advantage of a new trial in the county
court ; or, 6. Where the appeal is taken from some summary or

special proceedings.
There are some peculiarities in the practice in relation to each

of these separate classes of appeals, and the various classes will

each receive a proper notice in the course of this chapter.

Who may appeal.'] Where there are but two parties, a plaintiff

and a defendant, no one will doubt the right of either of them to

appeal from a judgment rendered against him in favor of the

opposite party. But where there are sev-eral plaintiffs and several

defendants, and a judgment is rendered against all of the defend-

ants, or against all of the plaintiffs, there is sometimes a question

made whether an appeal must be brought by all the parties

against whom such judgment is rendered, or whether an appeal

may be brought by some of the parties when they alone feel

aggrieved by the judgment. It is not important to inquire what
the old law was in that respect, unless that law controls the

question under the present practice. For the rule under the old

practice, see People v. Rensselaer Com. Pleas, 11 Wend., 174;

Thompson v. Valarino, 3 Denio, 179.

The Code expressly provides for such a case. " Any party

aggrieved may appeal in the cases prescribed in this title." Code,

§ 325. And the title thus mentioned includ.es appeals from jus-

tices' and other inferior courts. There are numerous instances

in which but one of several defendants has any valid ground of

appeal. If an action of trespass is brought against two defend-

ants, there may be a plain case made out against one of them,

and as to the other, there may not be anything like a legal case

proved ; and yet a judgment may be rendered against both
defendants. In such a case, it is entirely evident that one party

would be " aggrieved," while the other might not have any just

cause of complaint. Upon such a state of facts, there can be no
doubt that the aggrieved party may bring and sustain an appeal
without joining the other defendant. Mattison v. Jones, 9 How.,
154.

There may be instances, too, in actions arising upon contract
in which the same rule would prevail, as in the case of a judg-
ment against the maker and indorser of a negotiable promissory
note. If a case was proved against the maker, but not against
the indorser, and judgment was rendered against both, there can
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be no douT)t that the indorser might bring his appeal without
joining the maker.
These cases supposed are mere instances for illustration, and

whenever any party can show that he is legally aggrieved by a
judgment, he may sustain an appeal without joining a co-defend-
ant or a co-plaintiflF, who is not aggrieved by the judgment.
One who is not a party to an action, but a mere stranger to it,

cannot bring an appeal. E. B. v. E. C. B., 8 Abb., 44 ; Matter of
Bristol, 16 Abb., 397 ; Martin v. Kanouse, 2 Abb., 390. The
legal representatives of a deceased party to an action will be in-

cluded in the term " aggrieved party," and they may therefore

bring an appeal in those cases where the deceased party could
have done so had he survived. Beach v. Gregory, 2 Abb., 209

;

Martin v. Kanouse, Id., 392.

Where a party is sued by a fictitious name, and a judgment is

rendered against him by such name, he may, notwithstanding,
bring an appeal in his true name. McCale v. I>oe, 2 E. D. Smith,
64. The right of appeal is not restricted to the party against

whom the judgment is rendered, and both parties may appeal
from the same judgment.
When no cross appeal is taken by the respondent, he cannot

take any advantage of an error committed to his prejudice in

the court below, nor will it be a ground of reversal in his behalf,

although such error clearly appears from the return on the appeal
brought by the appellant. MohMns v. Codman, 4 E. D. Smith. 316

;

Glassner v. Wheaton, 2 E. D. Smith, 352 ; Beach v. CooJce, 1 Tiflf., 508.

A plaintiff who has been nonsuited in the court below, at his

own request, cannot reverse the judgment, upon an appeal, even
though questions of law were decided against him by the court,

and notwithstanding the nonsuit was submitted to with the

avowed purpose of reviewing these decisions on the appeal.

O'Dougherty v. Aldrich, 5 Denio, 385.

It is not necessary that a judgment should be rendered against

the party appealing to entitle him to sustain an appeal, for a

party may reverse a judgment rendered in his own favor where
he is injured or aggrieved by it. Parker v. Newland, 1 Hill, 87.

Where a justice improperly excludes evidence offered by a

plaintiff, who, in consequence thereof, recovers judgment for less

than he would have been entitled to if the evidence had been
admitted, such plaintiff may bring an appeal and reverse the

judgment. Bissell v. Marshall, 6 Johns., 100.

But a party will not be permitted to reverse a judgment in his

own favor for errors committed by the court below, unless such

error is a cause of injury, oi legally " aggrieves " him. Hughes
V. Stichney, 13 Wend., 280 ; Williams v. Gwyn, 2 Saund., 46.^

From what judgments an appeal lies.] An appeal lies from

judgments, rendered by justices of the peace, by justices' courts

in the cities, by the district courts of the city of New York, or

by the general term of the marine court of that city. To what
(fi) Note 694.
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court the appeal must be taken will be explained in the next

section.

The general rule is that no appeal will lie before the judgment
in the court below is complete and perfect. As illustrative of

this, it has been held that an appeal would not lie from a judg-

ment of nousuit, where no costs were awarded against the

plaintiflf. Monnell v. Weller, 2 Johns., 8; Nellis v. Turner, 4

Denio, 553 ; Haulenbeck v. Gillies, 7 Abb., 421 ; S. G., 2 Hilt., 239.

But if a judgment of nonsuit is improperly granted, and it is

entered with costs against the plaintiff, an appeal will lie to

reverse such judgment. Smith v. Suits, 2 Johns., 9. And where
a justice is about to nousuit a plaintiff for a defect in his proofs,

the defendant caunot prevent a review of the judgment on aa
appeal by asking to have the judgment entered without costs

;

and if judgment of nonsuit is entered against the plaintiflf, with

costs, an appeal lies from the judgment. Nellis v. Tuclcer, 5

Denio, 82.

If a county court should order a judgment of nonsuit, an

appeal would lie from it, even though no costs were awarded
on the record. Lovell v. Evertson, 11 Johns., 52. The reason

assigned is that the plaintilf is aggrieved by being defeated of

his right of action, and by being deprived of his costs for prose-

cuting it. Ih. And there is no reason why the same rule should

not prevail in relation to judgments rendered in justices' courts.

Where a judgment of nonsuit is rendered with costs, on

account of the waut of jurisdiction by the justice by reason of

his relationship to one of the parties, such judgment may be

appealed from, and will be reversible. Edwards v. Russell, 21

Wend., 63 ; Eandall v. Sail, Hill & Denio, 239 ; ante, 25.

When a justice renders a judgment which is void on account

i)f his want of jurisdiction of the subject matter of the action,

an appeal will lie to reverse such judgment. Striker v. Mott, G

Wond., 465. In such a case it is no answer to the appeal to say

that the judgment is void, and that it therefore need not he

reversed. Ih. But where a party procures a judgment to be

rendered in his own favor, which is void for want of jurisdiction,

he will not be permitted to reverse it on appeal for the irregu-

larity in procuring it. Fairbanlcs v. Corlies, 3 B. D. Smith, 582

;

S. C, 1 Abb., 150. It is only the party who is aggrieved that

is allowed to bring the appeal, or reverse the judgment, lb.

Where a justice renders a Judgment in an action of which he

has no jurisdiction over the Ssubject matter, and an appeal is

brought in a case in which a new trial would ordinarily be proper,

the county court ought to refuse to entertain the cause or to

render any judgment therein. Mahnc v. Cla/rk, 2 Hill, 658.

It is not necessary that the action should have been a litigated

one to entitle the defendant to appeaJ ; for if the judgment
against him is a final one, he may appeal t-ven though he did not

at any time appear in the action in the court below, nor object to

the introduction of illegal evidence. Ante, 635. So where there
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Is no jurisdiction over the person of the defendant, and a judg-
ment is rendered against him in his absence, he may appeal from
the judgment and reverse it. Willins v. Wheel&r, 28 Barb.., 669

;

Fitch V. Devlin, 15 Barb., 47. So where a judgment is rendered
against a defendant, in his absence, before the expiration of the
time allowed for appearance, on the false statement of the plaintiflf

that the defendant did not intend to appear, an appeal lies to

reverse such judgment. Beach, v. McCann, 1 Hilt., 256.

When a judgment is rendered by a justice of the peace in a
civil action of which he has jurisdiction, an appeal lies froiji it

without any reference to the nature of the action, whether it arose

upon contract or for a tort. And this rule includes every class

of civil actions of which a justice may take cognizance. It does
not make any difference whether the judgment was rendered
upon an issue of law or upon an issue of fact, for an appeal lies

in either case. Vol. I, 27, § 352.

A judgment rendered by a justice of the peace in summary
proceedings between landlord and tenaat is appealable. 3 E. S.,

840, § 52, 5th ed. ; Laws 1849, ch. 193, § 5 ; Spraker v. Coo% 2 E.,

P. Smith, 567, 574 ; Deuel v. Rust, 24 Barb., 438 ; Williams v.

Bigeloiv, 11 How., 83.* So a judgment rendered by a justice of

the peace, in an action to enforce a lien under the mechanics' lien

law, is also appealable. People v. Judge of Rensselaer Co., 13

How., 398, 401, and cases there cited.

Appeal the only mode of revietv.'] The Code has abrogated every

mode of reviewing justices' judgments, except that prescribed

by that instrument itself. Vol. I, 27, § 351. The effect of this

change in the practice is to render many of the old decisions of

very little value, so far as it relates to the existing system of prac-

tice. And yet the rules of construction settled and enforced in

some of those cases, will be applied to the settlement of questions

as to the proper construction of the various sections of the Code.

But while the mere rules of practice, or the machinery by which
a cause is transferred from an inferior to a superior court, have
undergone material changes, it is to be remembered that the deci-

sions of all questions which involve the merits of the action, and
which were brought up for review, is controlled by the same rules

of law which existed long before the enactment of the Code.

The provisions of section 366 of the Code, Vol. I, 31, declaring

upon what principles judgments are to be rendered by the appel-

late court, are such as have been in force from the earliest period

of our judicial history. And, upon all such questions, the former

decisions of the courts are as applicable and as authoritative

now as at any former time. It is true that the section just

referred to, and in some instances there are other sections which

confer powers upon appellate courts which they did not possess

before the enactment of the Code. This, however, will not cause

any confusion or embarrassment in relation to the older deci-

sions, which will, of course, be controlled by the statutes now in

tbrce.

-nrr TT ah («) NOTE 695.
Wait II—97 ^ '



770 THE PRACTICE ON APPEALS.

Appeal to what court.'] The general rule is, that appeals from

judgments rendered by justices of the peace, and by justices'

courts in cities, in civil actions, must be taken to the county

court of the county in which such justice resides, and in which

such judgment was rendered. Vol. I, 27, § 352. The exceptions

to this rule are, that judgments rendered by justices' courts in

the city of New York must be taken to the court of common
pleas of the city and county of New York, instead of being

removed to the county court. The same rule prevails in relation

to appeals from judgments rendered by a general term of the

marine court. Yol. I, 27, § 352. Appeals from judgments ren-

dered by the justices' courts of the city of Buffalo must be taken

to the superior court of that city. J 6.

Appeals where more than $50 is claimed.'] When the pleadings

of either party in the court below demand a judgment of more
than fifty dollars, or where the action is replevin and the valu6

of the property and the damages shall exceed fifty dollars,

exclusive of costs, a new trial is had in the county court in either

of two cases : 1. Where the judgment was rendered upon an

issue of law ; 2. Where it was rendered upon an issue of fact.

Yol. I, 27, § 352. If an issue of fact is joined a new trial is to

be had in such cases, whether the defendant was present at the

trial or not. It.

The appellant, however, is not compelled to submit the cause

to a new trial in the county court even where he appeals from a

judgment in such a case. If he desires to avoid a new trial in

the county court he may do so by stating in his notice of appeal

that the appeal is taken upon questions of law only, in which
case no new trial is had in the county court, but the cause is

heard and decided upon the return in the same manner as though
the judgment was for less than fifty dollars, notwithstanding the

judgment appealed from exceeds fifty dollars in amount. Yol. I,

27, § 352. As to the practice in the marine and the district courts

in the city of New York, see Yol. I, 28, § 352.

There is an other class of cases in which no new trial is had in

the county court, but the cause is heard and decided upon the

justice's return, notwithstanding the judgmetit may be for more
than fifty dollars. And where no issue whatever is joined, and
the defendant does not appear in the action in the court below,

but a judgment is rendered against him in his absence, the

appeal is decided upon the justice's return, whatever may be

the amount of the judgment.
Appeals where $50 or less is claimed.] Where neither party

claims more than fifty dollars in his pleadings, or where the value
of the property and the damages are assessed at less than that

sum, or where the judgment is for fifty dollars or less, and no
issue was joined between the parties, and the defendant did not

appear in the action in the court below, an appeal from such a

judgment is always heard and decided upon the justice's return.

In such a case no new trial can be had in the county court. Yol. I,
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27, "§ 352 ; II., 31, § 366. The rules applicable to the decisions
of such cases will be noticed in a subsequent place.

Appeal, when to hehrought.] Where judgment is rendered upon
process which was personally served, or where issue was joined
by consent, without process, an appeal must be taken from such
judgment within twenty days after its rendition. Vol. 1, 28, § 353.
But where the judgment was rendered upon process which was
not personally served, and the defendant did not appear in the
action in the court below, the defendant may bring an appeal at
any time within twenty days after personal notice has been given
to Mm of the judgment. li.

Where judgment is rendered by a justice against a defendant
in his absence, the latter may demand of such justice a transcript
of the judgment, and a copy of the process, pleadings and pro-
cess in the cause, and the justice is bound to furnish them upon
the payment of his legal fees therefor. Vol. I, 70, <§ 182.

If an appeal is not brought within the time allowed by law for

that purpose the right of appeal will be lost. Figaniere v. Jack-
son, 2 Abb., 286 ; Seymour v. JuM, 2 Oomst., 464." An appear-
ance for the sole purpose of moving to dismiss the appeal will

not cure the defect. 16. But where a written admission is given
of due service of the notice of appeal, this will be a waiver of
the objection that the notice was not served in due time. Struver

V. Ocean Ins. Co., 9 Abb., 23.

Where a judgment was rendered upon process which was not

personally served, and the plaintiff desires to limit the time for

appealing, he ought to serve a notice upon the defendant for that

purpose.

The notice ought to be in writing, and to be served by deliver-

ing a copy thereof to the defendant personally. Care ought to

be taken to note the time of making such service, so that due
proof may be made of the time when the service was made.

Form of notice.

JUSTICE'S COURT.

John Doe
vgst.

Richard Roe.

To RiCHAED Roe, defendant :

Tou will take notice that, on the 20th day of July, 1865, 1 recovered

a judgment against you, before Eichardson P. Clark Esq., a justice of the

peace, of Johnstown, Fulton county, for the sum of $150 damages, and $5

costs ; and that such judgment was rendered in an action commenced by a

lonsr attachment (or otherwise, as the case may be).

JOHN DOE, Plaintiff.

Dated July 20th, 1865.

Affidavits not necessary.] Although it was formerly necessary

to make and serve an aflSdavit which stated the substance of

the evidence and proceedings in the court below, as well ai,s the

grounds of appeal, ante, 764, it is not now necessary or proper to

serve any affidavits in ordinary cases of appeals.
(as) Note 696.
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In cases where error in fact is assigned as tlie ground of appeal,

or where the defendant seeks to be relieved from a judgment
which was rendered against him in his absence, and which does

him injustice, the court may decide the cause upon the aflSdavits

of the respective parties. Vol. I, 31, <^ 366. The appellant need

not, and usually does not, serve such affidavits at the time of

serving the notice of appeal. It may, however, be done at that

time, if he prefers that mode of practice.

But even when such affidavits are served, whether at the time

of serving" the notice of appeal or afterwards, they do not serve

the purpose of the affidavits used under the former system of

appeals allowing or requiring affidavits. The object of an affi-

davit under the former practice was to enable the justice to see

what errors or acts were complained of, so that he might return

fully as to such matters. And when the return was made and
filed, the object for which the affidavit was employed was gener-

ally attained. But the affidavit made in these cases of error iu

fact, or for excusing a default, are used for a very different pur-

pose. The justice is not required to answer them in his return;

and when the return is complete, the affidavits are not superseded

by the return, but are still used as a part of the evidence upon
which the cause is to be decided by the county court.

The practice on appeals assigning error in fact, or asking to be

relieved from a default, will be explained in a subsequent place.

SECTION II.

NOTICE OF APPEAL.

The practice of bringing an appeal by the service of a notice

is the most simple and convenient mode yet adopted in this state.

This notice answers a double purpose, since it takes the place of

the old writ of certiorari, as well as that of the affidavit on which
that writ was formerly allowed. The notice is a process, or iu

the nature of a process, for removing the cause to the appellate

court; and it also states the grounds on which the appeal is

founded, which were formerly stated in the a;66.davit. The present

practice, therefore, is one which saves labor, while it secures all

the advantages of the old system.
Notice of appeal must he in writing.] The statute does not

declare in express terms that a notice of appeal from a justice's

judgment must be in writing. But the character of the statute

renders a written notice as necessary as though it had been
expressly declared to be indispensable. The notice must state

the grounds ; it must be served on the justice and on the respond-
ent; it may in some cases be left with a person of suitable age
and discretion ; it may be served on the attorney of the respond-
ent in some cases; and it may also, in a proper case, be left with
the clerk of the appellate court. Vol. I, 28, §§ 353, 354.
Again, section 408 of the Code provides, "ITotices shall be in

writing; and notices and other papers may be served on the party
or attorney in the manner provided in the next three sections
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when not otherwise provided by this act." This section is appli-
cable to appeals to the county court. Vol. I, 2, § 8. Besides this,

a notice of appeal is clearly a species of process, and there is a
general statute which expressly requires all process to be in
writing. Yol. I, 80, § 18. A mere verbal notice of appeal is a
nullity, although it may have been given within the time allowed
for bringing an appeal. People v. Mdridge, 7 How., 108.

Notice must state the grounds of the appeal.'] The statute ex-
pressly requires that a notice of appeal should state the grounds
on which the appeal is founded. Vol. I, 28, "^ 353. This require-
ment was intended to secure the attainment of several objects
at the same time and by the same process: 1. It was intended
that the notice should furnish the justice with full and explicit

information as to the alleged errors committed in the court
below, so that such justice might be able to return fully as to all

the objections made; 2. It was intended that the respondent
should know what points of error were alleged against the judg-
ment rendered, so that he might be enabled to procure a further
or an amended return if that should be necessary for the purpose
of securing a fair hearing; and so that he might know what legal

grounds of error were assigned, and thus be prepared to meet
those on the argument; 3. It was also intended that the appel-
late court should be apprised of the points brought up for its

decision, so that it could intelligently render judgment upon the
rights of the parties. Before noticing the cases decided in re-

lation to the notice of appeal provided by the Code, it may be
well to examine briefly some of the older cases relating to the

same subject and governed by the same principles of law.

Under the old system of review upon a writ of certiorari, the

affidavit on which it was founded must have stated the grounds
upon which an allegation of error was founded. 2 E. S., 256,

§ 171, 1st ed. Under that statute it was held that where the

error relied on was, that the evidence did not warrant the verdict,

it was not enough to detail the facts proved, but that the com-
plaining party must specifically state in the affidavit that such

was the ground of error. People v. Suffolk Com. Pleas, 18 Wend.,
550. But where it appeared from the afiidavit that questions

concerning the regularity of the proceedings, the admission or

rejection of evidence or the like, were made and decided on the

trial, that was held to be a substantial compliance with the statute

without specifying at the close of the affidavit the particular

grounds on which the party relied. People y. Golumhia Com. Pleas,

6 Wend., 544 ; People v. Onondaga Com. Pleas, 8 Id., 509.

A justice was required to stand indifferent between the litigant

parties, and where he drew the affidavit and the papers for a certi-

orari at the request of the unsuccessful party, the court quashed

the writ. People v. Suffolk Com. Pleas, 18 Wend., 550. Under the

old practice it was not essential that the affidavit should state

the verdict or the judgment in the court below ; and, if necessary,
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it might have been supplied by a supplemental affidavit. Philipt

V. Brainard, 2 Cow., 440.

Where the affidavit stated enough to enable the officer, to

whom application was made for the certiorari, to judge whether

errors had been committed in the proceedings in the court below,

and where it stated sufficient to inform the justice as to what

facts a return would be required, this was held to be entirely

sufficient without a formal statement of the grounds of error at

the close of the affidavit. People v. Columbia Com. Pleas, 6 Wend.,
544 ; People v. Onondaga Com. Pleas, 8 Id., 509.

From the cases thus cited, it is evident that the court acted

upon the principle that a substantial compliance with the require-

ments of the statute was sufficient if it enabled the justice to

make a full and accurate return as to the points complained of

as error. The same rule of construction ought to prevail under
the practice established by the Code. The notice of appeal sup-

plies the place of the affidavit under the old system, and it ought
to be held to be sufficient in cases where the old affidavit was
held to be sufficient for the purpose of giving notice of the

grounds of error.

The cases decided since the enactment of the Code will now
be noticed.

There are some cases in which it is important that all the evi-

dence taken in the court below should be returned, especially in

those instances where the error complained of is, that the judg-
ment is unsupported by evidence, or that it is contrary to the

weight of the evidence given on the trial below.
In all such cases the notice of appeal ought to require a return

of all the evidence and proceedings below, and also require the

justice to certify that he has returned all the evidence and pro-

ceedings. Though, as we shall see in a subsequent place, the

legal intendment, in the absence of proof to the contrary, will

be, that all the evidence has been returned by the justice.

There are cases, however, in which it is not at all important
to the appellant that all the evidence should be returned, as where
the error relied upon is some erroneous ruling of the justice

which will reverse the judgment irrespective of any question as

to the evidence or the merits of the action. In such cases the
Notice of appeal need not call for a return of all the evidence,
nor need it require a return of any matters, except such as will

clearly present the point alleged as error. Partridge v. Thayer,
2 Sandf., 227. And, in such a case, it will not be necessary for

the justice to return all of the evidence, nor any portion of it,

except such as may bear upon the point complained of as the
ground of appeal.

It has become quite a common practice among justices to
return all, or substantially all, the evidence, whether called for in

the notice of appeal or not.
In some cases this may be entirely proper, particularly where

the points alleged as error are aflfected to a greater or less extent
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by all the evidence so returned. . But where the evidence does
not at all affect the questions under review, and it is not called
for by the appellant's notice of appeal, there is no necessity, nor
any propriety in returning such nseless matter, which merely
serves to incumber the record, to waste time, and in some cases
to mislead the parties and the court.

It is not overlooked that some of the cases have declared that
it is the duty of a justice to return all of the evidence under the
practice established by the Code.
But such general language must be limited to the case pre-

sented ; and more than this, the construction to be adopted must
be such as will carry into effect the great object of all appeals,

which is to require a return of so much of the proceedings and
evidence as will fairly present the error complained, of, while all

other extrinsic matters will be excluded.
The propriety of this rule will be entirely evident upon con-

sidering the practice as to new trials in the county court. In
those cases in which a new trial is had in the county court, the
justice does not return the evidence taken in the court below.

Vol. I, 30, § 360.

The reason is obvious, since the evidence could not be of any
use on the new trial. But the principle is the same where the

cause is decided upon the justice's return ; and in that case

no evidence should be required to be returned when it is

clear that it does not in any manner affect the questions under
review. Such a rule would be equally advantageous to

the parties, to the counsel employed, and to the court itself.

Ifothing could conduce more to the dispatch of business, and to

the certainty of obtaining justice, than a system that requires a
full and clear statement of such matters as affect the merits of

the parties involved, and then rigidly excludes all extrinsic mat-
ters from the record.

Sow grounds of error ought to he stated.^ As a question of first

impression, it would seem that there could be very little difficulty

in complying with the requirements of the Code in this respect.

And yet there is a most irreconcilable conflict in the decisions of

the courts upon this question.

The object of the law is clear, and no one doubts that it merely

intends to provide that the justice, respondent, and the appellate

court shall be informed of the grounds upon which the appeal is

founded. The principal difficulties have arisen upon the ques-

tion whether particular specifications of the ground of error

were sufficient in notices under review, and if they were not,

what effect followed from the omission or defect in the notice.

For the convenience of those who may not have the principal

reports upon these points, most of the decisions will be briefly

stated.

In Kelty v. Jenkins, 1 Hilt., 73, the notice of appeal stated the

grounds thus : " The judgment is uusustained by, and contrary

to, law and evidence;" and this was held insufficient. The
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court said that if such a statement were sustained, the notice

would be a mere formality, and might be given in every case

;

and that it would not furnish any information whatever to the

respondent or the court as to the grounds on which the appeal

was brought.

In The Mayor of N. Y. v. Green, 1 Hilt., 393, the notice did

not state any grounds of error, but referred to the affidavit and

the proceedings in the court below as the place where the grounds

of appeal would be found ; but this was held to be insufficient.

In Lee v. Schmidt, 1 Hilt., 537, the notice alleged as the grounds

of error, " That the judgment rendered by the court is contrary

to the clear and decided weight of the evidence produced on the

trial of this action," but the statement was held to be defective, and
the court said, page 540, " We have, therefore, held that it must
specify with reasonable certainty the alleged error or errors,

whether in the process, the pleadings, the proceedings at the trial,

or in the giving of judgment, that the justice may omit nothing

in his return essential or necessary to bring up the matter fairly

for review, or, in the event of his neglecting to do so, that the

respondent may have an opportunity, before the appeal is brought

to a hearing, of applying to the court for an order that the jus-

tice return specifically in respect to any matter which may be

essential to a full and fair review of the case."

In Williams v. Cunningham, 2 Sandf., 632, the court said, " The
appellant must put his finger on the point relied upon, or dis-

tinctly inform his adversary on what ground he alleges that there

is error in the judgment." See also Sullivan v. McDonald, Id.,

note a; Irwin v. Muir, 13 How., 409.

In Derby v. Hannin, 15 How., 32, the grounds of appeal were
that " The judgment is clearly against the law and the evidence

of the case," but this was held to be insufficient, and the court

said, page 35, " It is clearly right that the party appealing from

a judgment should distinctly take his ground when he appeals,

so that the opposite party, if in error, may abandon his judgment
and stop the further prosecution of the suit ; and so that, if it

goes on, the justice may see and know to what point he is called

upon to make a return. It is in analogy with all the judicial

proceedings, under the Code, to make the parties take their

ground and make their objections and exceptions in the first

stages of the litigation, that the errors complained of may be

corrected when practicable, and the attention of the court of

review be chiefly directed to distinct points of law or evidence
fairly presented, and expressly decided by the court below."
In Deuchars v. Wheaton, 16 How., 471, the errors assigned

were, " that material testimony offered on the trial was excluded;
that material testimony was adnaitted which ought to have been
excluded ; that the evidence was insufficient on the question of

damages, and that the judgment was against the law of the

case ;" but the statement was held to be insufficient, and the court

said, page 472, " The ground stated should refer to some par
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ticular error ot the justice, or decision made during the trial, as
that the justice improperly received the witness John Doe, or
rejected the testimony of Richard Eoe, on a particular point,

or overruled an objection to such testimony in whole or on some
particular subject of inquiry. If a motion for a nonsuit was
made and denied, the ground may then be general that the
justice refused to nonsuit. Such an objection will necessarily

call for a review of the whole testimony at the time when such a
motion was made and denied."

In the cases which have thus far been noticed, it will be
observed that the courts with great unanimity enforce the rule

which requires that the notice shall state the grounds of appeal.

But they do not all harmonize upon the question what is a suffi-

cient statement of such grounds. My own views in relation to

the matter can be stated in a few words. Where an ai)peal is

brought because of some defect in the process by which the action

was commenced, or in consequence of some defect in the affidavit

upon which such process was founded, the notice ought briefly

to state such defect. If a motion was made to set aside tiie pro-

cess, and it was denied, then state that as a ground of error.

The same rule applies to a defective return to process.

If the justice erred in his decision as to the sufficiency of a
j)leading, aiid an appeal is founded upon that ground, let that be
briefly stated as the error complained of If the proceedings for

the impanneling of a jury were erroneous, such fact can be briefly

alleged. So, if the justice errs by rejecting a witness who ought
to have been received; or if he improperly receives a witness, or

evidence which ought to have been rejected, the notice should

state briefly, but plainly, the particular witness or evidence which
was so received or rejected. If the justice should err in any
other proceeding during the trial, as to any matter of practice,

or should deliver an erroneous charge to the jury, the notice

ought, in all such cases, to specify distinctly, but briefly, the

precise point of objection. When such a mode of stating the

grounds of appeal is adopted, the law will be complied with, and
the notice be sufficient.

In the classes of cases thus pointed out, it is possible to take

a precise objection in the court below, and it is also easy to state

that ground of objection in the notice of appeal. But there may
be cases in which such a mode of stating the grounds of appeal

cannot be adopted. It is true that a defendant may move for

a nonsuit in those cases in which he thinks the law does not

authorize a recovery by the plaintiff, or where the evidence is

entirely insufficient, and if the nonsuit is denied, that decision

may be stated as the ground of error. But suppose that a plain-

tiff proves a plain case as to law and evidence, and the justice

or a jury find for the defendant. In such a case it would not be

possible for the plaintiff to allege, as grounds of error, anything

more than that the judgment was against the evidence given on

the trial, and contrary to the law of the case. In such- a case no

Wait 11—98
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one could be mistaken as to the cause of complaint. The Justice

would know that the entire evidence was to be returned; and the

respondent would clearly see what he was called upon to answer;

and so, too, the appellate court would readily ascertain what

matters the appellant desired to review on the appeal. But

more than this, the notice in such a case would be as specific as

it could be made, and, therefore, it would state the particular

grounds on which the appeal was founded. The same rule ought

to prevail when a defendant appeals on the ground that the

judgment against him is against the law and the whole evidence

in the case. But in either case, the appellant would be restricted

to the grounds taken, and he must show that the judgment
is erroneous as to the law upon all the facts appearing in the

case, or that the judgment is contrary to the evidence, or is

unsupported by evidence, as the case may be. Under such

general grounds of error, the appellant would not be permitted

to raise particular questions as to the admissibility of evidence,

or the like, since those could, and ought to have been, pointed

out specifically.

Such a rule protects the rights of both parties, and it is not

difficult in its application to practice. The whole question is of

less importance now than formerly, because causes of much conse-

quence will be retried in the county court, and the form of the

notice will not be a question in the case. Thus much has been
said upon this question, with a view to point out a course of

practice which is consistent and practical, as well as convenient

and just to the parties.

There is a very important class of cases in which it is not

important to state any particular grounds upon which the appeal

is founded. In those cases in which a new trial is to be had in

the county court, as a matter of course, there is no reason for

requiring any statement as to the rulings of the court below,

since they are not reviewed in the appellate court. The evidence
is not to be returned in such a case, nor anything else but the

process, proof of its service, the pleadings or copies thereof,

the proceedings and judgment, and a brief statement of the

claims litigated. Vol. I, 30, § 360.

In all such cases of appeals, where a new trial must be had in

the county court, it will be a sufficient compliance to state,

in general terms, that the judgment is contrary to law and evi-

dence. Fowler v. Westervelt, 40 Barb., 374, 376.* The court

said :
" The amount of the claim of the plaintiffs, litigated in the

justice's court, exceeded $50, and on appeal to the county court,

the appellant was entitled to a new trial as a matter of right,

not dependent upon error in the proceedings in the justice's

court. He can only take his appeal by the notice prescribed by
§ 353, of the Code of Procedure, and it is necessary that he state

therein the grounds upon which the appeal is founded ; but as
the appellate court, in such cases, cannot pass upon any ques-
tion suggested by the grounds of appeal, but must proceed to a

(a) S. C, n Abb., 59.
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new trial of the action, whether they can be sustained or not,
there can be no reason for requiring particularity in their state-
ment; and an allegation that the judgment was against law
and evidence is, therefore, on an appeal in such cases, a sufficient
compliance with the requirement that the grounds of appeal
shall be stated in the notice."

Consequences of defective statement, &c.] The practice as to the
disposition which should be made of a notice which does not
properly state the grounds of appeal, has not been entirely
uniform. Several diflterent modes have been adopted by the
courts in different districts. In some cases the notice is held to

be a nullity, and the appeal is dismissed if the statement of the
grounds is insufficient. In others the cause is not dismissed, but
the appellant is limited to the argument of those grounds stated
in the notice. In some others the notice is treated as a mere
mode of removing the cause to the appellate court, and all

errors appearing in the return are available whether specified in

the notice or not. In still others the judgment was affirmed,

because of the omission to properly state the grounds of appeal.

Some of these cases will now be noticed in detail.

In Schwartz v. Bendel, 2 E. D. Smith, 123, it was held that
an omission to state the grounds of the appeal in the notice
would warrant a dismissal of the appeal ; and yet the court
retained the cause and decided it on the merits, no motion
having been made for a dismissal.

In Derby v. Rannin, 15 How., 32 ; S. C, 5 Abb., 150, it was
held that the appellant was limited to the points specified in the

notice of appeal as the grounds of error, and that if those objec-

tions were untenable the judgment must be affirmed. And it

was further held, that the judgment would not be reversed even
though the return disclosed errors for which a reversal would
have been certain, had the notice of appeal specified them as

grounds of error. But Forman v. Forman, 17 How., 255, is

directly opposed on this point.

In Deuchars v. Wheaton, 16 How., 471, the grounds of error

assigned were :
" That material testimony offered on the trial

was excluded; that material testimony was admitted which
ought to have been excluded ; that the evidence was insufficient

on the question of damages, £ind that the judgment was against

the law. of the case," and it was held that the allegations of

error were too vague and general to present any particular point

for review, and th,e judgment was affirmed. In Bush v. Den-
nison, 14 How., 307, the notice of appeal was not returned by
the justice, and the judgment was affirmed, on the ground that

no errors were alleged, and the case was disposed of in the same
manner as though a notice had been returned which did not

state any grounds of appeal.

In Lee v. Schmidt, 1 Hilt., 537; S. C, 6 Abb., 183, the error

assigned was, " that the judgment rendered by the court is con-

trary to the clear and decided weight of the evidence produced
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on the trial of this actiou ;" but this was held to be insufflcient

to authorize a review of the judgment, on the ground that it was
contrary to evidence, or against evidence, because each of them

constitutes a distinct ground of error, and if relied upon, must
be distinctly stated. At page 541, the court said : "A verdict

or judgment may be erroneous for want of evidence to support

it, or it may be against evidence, as where there is no conflict in

the testimony as to the facts, and the conclusion founded upon
them is erroneous in law, or where there is a conflict among the

witnesses, or in the testimony offered, the finding may, as above
stated, be against the weight of evidence. These are all distinct

grounds of error, for either of which the judgment may be

reversed, and if any one is relied upon it must be stated in the

notice of appeal. To give notice, therefore, that the ground of

appeal is, that the judgment is contrary to the weight of evi-

dence, when the error upon which the appellant means to rely is,

that the plaintiff failed prima facie to establish any cause of

action, would have the effect to mislead rather than to apprise

the respondent and the justice of the real ground the defendant
meant to take before the appellate court for the reversal of the

judgment."
In Moore v. Somerindyke, 1 Hilt., 199, it was held that no errors

would be noticed or considered by the court unless they were
stated in the notice of appeal. See Cristman v. Paul, 16 How.,
17, to the same effect by Herkimer countj' court.

In McEacliron v. Randies, 34 Barb., 304, one of the grounds
of error assigned was, that " when the jury returned to render
their verdict, no one appeared or answered for the plaintiff," and
this was held to be insufficient to raise the question whether the
plaintiff" was called, or whether he was absent, when the verdict

was received.

In Saunders v. Keougli, 27 How., 477, one ground of error

assigned was, that " the judgment should have been for the

plaintiff" for at least $15 damages, besides costs, instead of being
against him for costs;" an other was, that "the judgment was
without evidence, and contrary to law," and it was held that both
of these statements of error were sufficient.

In Webster v. Hopldns, 11 How., 140, the error alleged was,
that " the judgment is against law and evidence," and it was
held that if the return disclosed any errors sufficient to reverse
the judgment such judgment must be reversed even though the
particular ground of error was not stated in the notice of appeal.
It was also held that the cause must be decided upon what
appears in the return, and that the notice of appeal was not to be
considered as a part of the return for that purpose.
In Forman v. Forman, 17 How., 255, it was held that when a

notice of appeal states even a single ground of error properly,
this will be sufficient to authorize the court to examine the return,
and to reverse the judgment for any error appearing therein,
even though it is not stated in the notice of appeal.
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In several cases it has been held that a defective statement of
the grounds of error is available as an objection by the respondent.
But it is also held that the only proper way to raise the question
is by way of a motion to dismiss the appeal, and that if this is

not done, the defect will be waived and cannot be insisted upon
on the argument of the cause. Nye v. Ayres, 1 E. D. Smith, 533

;

Partridge v. Tliayer, 2 Sandf., 228; Webster v. Hopkins, 11
How., 140 ; Williams v. Cunningham, 2 Sandf., 632 ; Sullivan
V. McDonald, Id., note a.

From this review of the cases cited, it is evident that the
decisions are not harmonious. But they are not so conflicting

as to prevent the adoption of some general rules which ought
to be observed. That the notice of appeal shall state the grounds
of appeal is a statutory command, and it must be obeyed. But
while this is done, it should be so carried out as to give full effect

to the object of such a notice. It is true that the justice and
the respondent are to be informer! of the errors complained of; but
this is not the sole object of a notice of appeal.

It is by virtue of this notice that the appellate court acquires

jurisdiction of the cause. And when a return is duly made and
filed, the .appellate court has complete jurisdiction of the entire

cause. If the justice has made a full return of all the evidence,

proceedings, objections, and the like, that occurred in the court

below, and evident injustice has been done to the appellant,

common justice would require that the judgment should be

reversed. And if this is not done it must be because of the

objection that the ground of reversal was not stated in 'the notice

of appeal. One of the principal objects of the Code was to

introduce a system which allowed amendments with great liber-

ality. And surely if any case calls for the application of such

a rule, this must be one of them. Code, §§ 8, 173. Again, the

court is required to render judgment upon the whole case with-

out regard to technical errors or defects. Code, § 366. If it is

urged that the respondent may be injured or misled by adopting

such a practice, it is easy to provide a full protection for his

rights. If the appellant intentionally omits to state the grounds

of appeal, the court may dismiss the appeal for that very reason.

So, too, if the notice presented a single ground of error which

was properly stated, but it was not well taken as a matter of

law, the court undoubtedly has power to limit him to that single

objection. So, too, the notice may state the grounds very defect-

ively, and yet may have been intended to. state the precise

grounds complained of, and in such Cases the court has power

to enforce a strict rule of construction, or to apply a more prac-

tical one founded upon the merits of the case. If an appellant

should attempt to evade the requirements of the Code as to

stating the grounds of appeal, he could not complain if a strin

gent rule were enforced agaiiist him. But when he has acted in

entire good faith, the true practice would be to secure his rights
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and at the same time requiring him to submit to such regulations

as will prevent injustice to the respondent.

The power to amend a notice of appeal is clear beyond a ques-

tion. And when justice will be promoted by such an amendment,
it ought to be granted upon such terms as are just to the opposite

party. Even this liberal view of the practice will be found not

to infringe upon well settled rules of construction, nor upon the

interests or rights of the respondent. Suppose that a notice of

appeal is defective, and a return is made which states fully all

that transpired in the court below, the respondent, by examining
the return, can fully and clearly know what errors are set forth

in the return, and duly objected to in the court below. And, if

he has this information, he can readily ask for an amended return,

if that is necessary to protect his rights.

It is undoubtedly the duty of the court to prevent an appellant

from taking any advantage from a deceptive or secret practice,

or from springing any surprises upon his adversary. But, when
this is done, the practice ought to be as liberal as possible. It is

a familiar fact with the entire profession, that they look to the

justice's return for the errors which are to be considered by
the appellate court. And since both parties have free access to

it, and since either of them may procure an amendment in a

proper case, the true practice would be to treat the return as the

repository of the matters to be reviewed.
While the utmost liberality in practice is thus advocated', it is

not by any means intended to claim that the statute can be dis-

regarded. The utmost that is intended to be suggested is, that

the statute shall be so applied and enforced as to subserve the

interests of the parties and of justice, instead of being enforced

in accordance with a technical rule of construction or of practice.

Where an amendment of the notice of appeal is asked before

a return is made, it will be granted by any court, if justice will

thereby be promoted. And if an amendment is necessary for the

same purpose, even after the return is made and filed, such
amendment will be granted upon such terms as will secure the

interests and the rights of both parties.

In the higher courts of record no grounds of appeal are stated

in the notice of appeal. And since the change in the law require-

ing new trials in the county courts, the statement of the par-

ticular grounds of appeal is dispensed with. Ante, 11^. There
is, therefore, but a limited class of cases, and those of the least

importance, in which the grounds of appeal need be stated with

any particularity. Under such circumstances the utmost liber-

ality of practice ought to prevail. And while the notice must'
be sufficient to procure a proper return, and also to inform the

respondent and the appellate court of the errors complained of,

when this object is accomplished the law will be satisfied. The
exercise of the power of granting amendments liberally need not

produce any injurious results, nor need it introduce any abuses.
If a party, by negligence, omits to state the grounds of appeal



NOTICE OF APPEAL. 783

fully or accurately, he must take tbe risk of obtaining leave to

amend, and when the application is made the court can always
require satisfactory evidence of the good faith of the application,

and of the propriety of the amendment before it is allowed.

With such safeguards the interests of all parties may be pro-

moted, and a liberal system of practice adopted and administefed.
The correct practice on the part of the appellant will be to

state fully and accurately all the grounds upon which he relies

for a reversal of the judgment appealed from ; and if this is done
with care and in good faith, he may rely upon the liberality of the

appellate court in relieving him from all unavoidable errors or

omissions, when it will be for the furtherance of justice to supply'

the defects. If, on the other hand, he should carelessly or negli-

gently omit to state his grounds of error carefully or accurately,

or if he should intentionally state them in a deceptive or fraudu-

lent manner, it is certain that the appellate court can and will

apply the proper corrective when the question is presented for its

consideration. The power of courts to permit amendments of a

notice of appeal is now unquestioned. Wood v. Kelly, 2 Hilt.,

334; Irwin v. Muir, 13 How., 410; and see ante, 759 to 762.

Notice of appeal must he returned.'] The statute in express terms

requires that the notice of appeal shall in all cases be annexed
to the return. Vol. I, 30, § 360. And even before this statutory

requirement, it was held that an appeal might be dismissed if the

notice of appeal was not attached to the return and filed with it.

Cabre v. Stiirges, 1 Hilt., 160. So, too, it was held that the judg-

ment would be afiirmed for the reason that no grounds of error

appeared to be assigned. Bush v. Dennison, 14 How., 307.

Defective or irregular service of notice.'] An objection that a

notice of appeal from a justice's court has been served after

the time prescribed by the statute, can be taken advantage of

only by a motion to dismiss the appeal when that fact does not

appear upon the face of the return itself. Mills v. SJiult, 2 E. D.

Smith, 139.

Where a notice of appeal is served on the justice within the

twenty days allowed by law, but it is not served on the respond-

ent iintil after that time, the county court is bound to dismiss

the appeal upon proper affidavits, and on a motion for that

purpose. People v. Eldridge, 7 How., 108.^

It is not a discretionary niatter with the county court whether

to grant the motion or not ; and if the motion is denied upon a

proper application, a writ of prohibition will be issued by the

supreme court, to prevent further proceedings upon the appeal.

II. This is a jurisdictional question which is not waived by a

mere neglect to move at the first term, nor by anything less

than some positive act of submission to the jurisdiction of the

appellate court. 11. In such a case there can be no amendment

since there is nothing to amend, nor anything to amend by; if

the notice had been served, and it was defective, such notice might

be amended upon a proper motion. II.
(a) Note 697.
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Where, however, an appellant has served his notice of appeal

within the proper time, and in good faith, the court has power to

correct errors in any other matters necessary to perfect the appeal;

and where, in such a case, the amount of costs paid to the justice

is insufficient, the court may allow the appellant to pay the bal-

ance. Aldritcli V. Ketchum, 12 N. Y. Leg. Obs., 319.

Notice of appeal to county court.

JUSTICE'S COURT.

John Doe ) Before Richaedson P. Claek, Esq., a Justice of

agst. I the Peace of the town of Johnstown, Fulton
Richard Roe.

j
county.

Take notice that the defendant appeals to the county court of Fulton

county, from the judgment rendered herein on the 20th day of July, 1865,

in favor of the plaintiff and against the defendant, for the sum of two
hundred dollars, damages and costs, and that the following are the grounds

upon which this appeal is founded

:

1. The justice erred in refusing to quash the warrant issued in this action,

as the defendant requested him to do, on the ground that no affidavit had

been made or furnished to authorize the issuing of such process.

2. The justice erred in not setting aside the attachment issued in this

action, as the defendant requested him to do, for the reason that no bond
or other security had been given before the issuing of such process.

3. The justice erroneously refused to grant an adjournment of this cause

on the proofs made for that purpose, at the time of applying therefor, as

will appear by the facts stated in the return of such justice ; such appli-

cation having been made for the purpose of securing the evidence of A. B.,

an absent and material witness for the defendant on the trial of said action.

4. The justice erred in excluding A. B. as a witness, when offered by
the defendant on the said trial.

5. The justice erred in receiving C. D. as a witness on the part of the

plaintiff, and against the objection of the defendant.

6. The justice erred in allowing the plaintiff to put, and to receive an

answer to, the following question put to A. B., a witness on the part of the

plaintiff, viz. : Do you believe that a legal cause of action has been proved

on this trial against the defendant ?

I. The justice erred in refusing to allow A. B., a witness for the defend-

ant, to answer the following question : Have you ever heard the plaintiff

say anything in relation to the demand sued on in this action ?

8. The justice erred in refusing to nonsuit the plaintiff, on motion of the

defendant, duly made at the trial.

9. The justice erred in charging the jury that the plaintiff was not

entitled to recover upon the note sued upon in this action, notwithstanding

the proof of the execution of the note, and its delivery by the defendant

to the plaintiff.

10. The verdict and judgment are against the weight of the entire

evidence given on the said trial.

II. The verdict and the judgment are entirely unsupported by the evi-

dence given on said trial.

12. On the whole evidence given, the plaintiff was not entitled to recover

a verdict and judgment.
13. The verdict and judgment are contrary to law, upon the facts proved

on the said trial.

14. The justice erred in not rendering judgment in favor of the defend-

ant.
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15. The jury erred in not finding their verdict in favor of the defendant.

16. The defendant failed to appear before the justice, in the action in the

court below, by reason of an excusable error or mistake, and manifest

injustice has been done to the defendant in this, to wit : the justice ren-

dered a judgment in favor of the plaintiff, and against the defendant for

the sum of $200, for goods alleged to have been sold by the plaintiff to

the defendant, and the plaintiff and the justice neglected or refused to

credit the defendant with the sum of $100, which had been paid on said

demand ; and the appellant claims that the judgment in favor of the

plaintiff against the defendant ought not to have been for a greater sum
than $100, with costs, instead of the sum of $200, and costs, as it now
stands.

17. The justice erred in not rendering judgment within the time pre-

scribed by law, in this, to wit : the cause was tried without a jury, and sub-

mitted to the justice for his decision, on the first day of July, 1865, and

said justice did not render any judgment therein until the tenth day of

July, 1865.

18. The said judgment is erroneous in this, to wit: that no process was
ever served upon the defendant, and the justice erred in refusing to dis-

miss the action for that reason, on a motion made by the defendant for that

purpose.

19. The jury erred in casting lots to determine in whose favor the ver-

dict should be given, instead of determining that question upon the evi-

dence given on the trial.

20. The judgment is erroneous in this : that the defendant is an infanty

and did not appear in the action below, and no guardian was appointed by
the justice to protect his rights, but he nevertheless rendered judgment in

favor of the plaintiff against the defendant.

21. The judgment is erroneous in this: that the justice and the plaintiff

were and are cousins, and thei-efore such judgment was against law.

22. The appeal in this action is taken upon questions of law only, and a

cew trial in the county court is not desired or intended.

23. The judgment rendered against this appellant was for the sum of

$150 damages, and $5 costs, and he claims that the judgment should have

been more favorable to him in the following particulars : that the judgment

for damages is for too large a sum, and ought not to have been given for

more than the sum o^ $75 damages, with $3.75 costs, instead of $5. (If

there are any other particulars in which the appellant claims that the judg-

ment is improper or unjust, state them with particularity.)

24. The justice is hereby required to return all the evidence and proceed-

ings in the cause, and to certify that he has done so-.

Dated Johnstown, July 22, 1865.
RICHARD ROE,

or, JOHN M. CARROLL,
AWy for appellant.

To RicHAEDsoN P. Claek, Justice, and
John Dob, Plaintiff.

»

Where the appeal is brought by one of several defendants the

notice ought to state that " the defendant A. B. appeals, &c.,"

specifying the name of the appealing party. Where a new trial

is sought on the ground that " manifest injustice " has been done,

it is always prudent, if not absolutely necessary, to state that as

one of the grounds of appeal. Silkman v. BMger, 4 E. D. Smith,

236. See No. 16 in notice of appeal, above.

Wait 11—99
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Stamps.'] Upon every notice of appeal from a justice's or other

inferior court, there must be a stamp of the value of fifty cents.

Vol. I, 1104, 1109. The stamp ought to be affixed and canceled

before the notice of appeal is served ; but the copy served need

not show that the original was stamped. Vol. I, 1109, Watson v.

Morton, 27 How., 294. As to the power of the appellate court

to permit a stamp to be affixed upon a notice of appeal after its

service, see Vol. I, 1109.*

Time of serving notice of appeal.'] The statute has declared

explicitly, that as a general rule, the notice of appeal must be

served within twenty days after the rendition of the judgment.

Vol. I, 28, <§ 353. To this general rule, there is an exception

which allows an appeal to be taken within twenty days after

personal notice of the judgment, if it was rendered upon process

not personally served upon the defendant. li.

It is exceedingly important that a party should be vigilant in

securing his rights, if he intends to bring an appeal from a

judgment rendered against him. The statute which limits the

time for bringing an appeal is imperative, and the courts have

no power to dispense with the limitation prescribed by the

statute. Figaniere v. Jackson, 4 E. D. Smith, 477 ; S. C, 2 Abb.,

286 ; Wait v. Tan Allen, 8 E; P. Smith, 319 ; People v. Eldridge,

7 How., 108. The cases relating to the power of the court to

dispense with the limitations fixed by the statute by extending

the time to appeal, are many of them collected in 2 Whit. Pr.,

720, 721, 722. But it has been held, that a respondent who gives

an admission of "due service" of a notice of appeal, which is

not served in time, will be estopped from raising any objection

or question as to the time of the service. Struver v. Ocean Ins.

Co., 9 Abb., 23, 27. Where a judgment has been rendered in the

district courts of l^ew York, a notice of appeal may be served

immediately after the justice renders judgment, and before it is

docketed by the clerk of the court. GriswoM v. Van Deusen, 2 E.

D. Smith, 178. The same rule is equally applicable to justices'

courts. The statutes relating to the rendition of judgments, are

given in full. Vol. I, 55, 56. The statute also reqiiires a justice

to enter judgments in his docket. Vol. I, 68, 69 ; Id., 56, § 115.

In giving construction to these statutes, the courts have held

that there may be a valid rendition of judgment, although it is

not entered in the docket, but merely in the minutes of the

justice. Hall v. Tuttle, 6 Hill, 38; Walrod v. Shuler, 2 Oomst.,
134. Ordinarily, a justice enters judgment in his docket about
the time of rendering it ; and usually it is done by entering it

in the docket at once, if it is not so entered in the first instance.

There is one aspect in which it is important to observe the

fact that an appeal may be taken as soon as judgment is ren-

dered and entered in the justice's minutes, even though it is not
immediately docketed. As soon as a judgment is rendered from
which an appeal may be taken, the time for appealing begins to

run ; and if an appeal is not taken within twenty days from that
(a) Notes 552, 698.
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time, the right of appeal will be lost. And it may therefore
happen, that an appeal is brought within twenty days after a
judgment is docketed, and yet not be in time on account of the
fact that it was not docketed on the same day it was entered in
the justice's minutes. It has been held that a judgment is legal
and valid, although not transcribed into the docket until two,
three or four days after its rendition and entry in the justice's

minutes. Sail v. Tuttle, 6 Hill, 38 ; Walrod v. Shuler, 2 Oomst.,
134. Every vigilant party, and every careful practitioner, will,

therefore, be certain to ascertain when an appealable judgment
has been rendered, and to take such action as shall secure an
appeal in due season. It will be observed, that a right of appeal
is given in those cases in which it is taken within twenty days
after judgment ; but the statute does not declare that it must be
a docketed judgment before the appeal is taken ; and this leaves
the question to be settled by the common law rules, which have
already been stated, as enforced by our courts.

Manner of serving the notice of appeal.l The statute is so clear

and so explicit upon this point, that comment is unnecessary.
Vol. I, 28, § 354. But an analysis and a separate statement of
some of the provisions of this section may be convenient.

1. All such notices must be in writing, and the service is made
by delivering or serving a copy of it in the manner prescribed by
law ; 2. The service must be made in due season ; 3. It must be
made upon the respondent ; and if there are several, a separate

service must be made upon each, where the service is personal

;

4. It must be served upon the justice personally, if he is living and
within the county, or if he holds a court which has a clerk, which
is the case with some of the city courts, the service may be made
upon such clerk personally ; (5. Where such service cannot be
made as prescribed by this section, it may be made by filing the

same with the clerk of the appellate court. Vol. I, 29, § 359 ;)

6. Where a respondent cannot be found so as to make a personal

service of a copy of the notice, it may be left with some member
of his family, of suitable age and discretion, if he is a resident

of the county; 7. If such respondent is a non-resident of the

county, or he cannot, after due diligence, be found therein, such

service may be made upon the attorney or agent who appeared

on the trial, if he is a resident of the county ; 8. If such respond-

ent is a non-resident, and neither he nor such agent or attorney

can be found in the county, the service of such copy may be

made by leaving it with the clerk of the appellate court.

Where the respondent is a resident of the county, it must be

shown that due diligence was used, and that the respondent could

not be found in the county, or a service upon his attorney or

agent will be insufficient. Duffy v. Morgan, 2 Sandf., 631. In

this case it was held that due diligence had not been shown.

But see Loescher v. Nordmeyer, 13 How., 146 ; S. C, 3 Abb. 244.

To render the service of a notice of appeal effectual, such copy

must be delivered absolutely, and if it is delivered to the attorney
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of the respondent, and then immediately received back with an

understanding that efforts will be made to serve it upon the

respondent, the service upon such attorney will be a nullity,

even though the respondent should prove to be a non-resident of

the county. ^Earll v. Chapman, 3 E. D. Smith, 216.

Where there is a regular clerk of a court, the service of a

notice of appeal upon him is as valid as a service upon the justice

who holds the court ; and the service upon the clerk dispenses with

any service upon the justice. Irwin v. Muir, 13 How., 409 ; S. C,

4 Abb., 133. And the rule is the same although there may be

several justices of the court. lb.

Under the old system of practice, appeal papers might have

been served upon a member of the justice's family, at his resi-

dence, if they were of suitable age and discretion, as in case of a

service upon his wife, if he was absent from the county so that

a service could not be made upon him. People v. Ulster Com.

Pleas, 7 Wend., 492 ; People v. Judges of Dutchess Com. Pleas, 7

Cow., 487. This practice, however, seems to be abrogated, for

in such cases it is provided that the service may be made upon

the clerk of the appellate court. Vol. I, 29, <^ 359.

The service of the notice must be by a written or printed copy,

for a verbal notice is a nullity. People v. Mdridge, 7 How., 108.

Payment of costs, &c.] One of the prerequisites of a vaUd appeal

is the payment of the costs of the action below, together with

the justice's fee for making a return.

The statute declares that this must be done at the time of

making the service of the notice of appeal. Vol. I, 28, § 354.

If this payment of the justice's fee is not made in due time he

cannot be compelled to make a return. Tan Heusen v. Eirkpat-

rick, 5 How., 422. The justice may, however, accept the money
at a subsequent time, and if he does so he will then be bound to

make a return. lb.

The proper remedy for non-payment of the fee is by motion to

dismiss the appeal. lb.; Griswold v. Van Deusen, 2 E. D. Smith,

178. If the appellant has, in good faith, served a notice of

appeal in proper time, the appellate court has power to relieve

him from the consequences of an accidental omission to pay the

full amount of costs or fees to the justice, by allowing him to

pay the balance at a subsequent time. Aldrich v. Ketchum, 12

Leg.Obs., 319. Although a justice may refuse to make a return

until his fees are paid, yet, if he voluntarily makes a return, the

non-payment of his fees is no ground of motion by the respond-

ent to dismiss the appeal. Bray v. Bedman, 6 Oali., 287.

Under the old system of practice, the non-payment of the

costs and fees indue time was a most important matter, as it

deprived the appellant of his right of appeal. Ex parte Stevens, 6

Oow., 69; People v. Dutchess Com. Pleas, 7 Cow., 487; People

V. Saratoga Com. Pleas, 1 Wend., 282. And the amount must
have been paid in money, and merely crediting the justice with
the amount of his fee, was held not to be such a payment as
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would sustain an appeal. Ex 'parte La Farge, 6 Cow., 61. But, as
the law now stands, an appeal will be effectual if the justice can
be induced to make a return, whether his fee has been paid or
not. Tan Heusen v. Kirkpatrick, 5 How., 422, 424. Where there
is a clerk of an inferior court, the payment of the fee may be
made to the justice, or to such clerk. Vol. I, 28, § 354 ; Loescher
V. Nordmeyer, 3 Abb., 244.

New York city.'] The proceedings on appeals from the district

and marine courts in ISTew York city are explicitly pointed out by
statute. Vol. I, 28, § 354." Where the general term of the marine
court merely reverses a judgment which had been rendered in

favor of the plaintiff, but without ordering a new trial, or render-
ing a final judgment in favor of the defendant, no appeal will

lie to the common pleas, for the reason that such a decision is

not a final determination of the rights of the parties to the
action. Howe v. Julien, 2 Hilt., 453. That court at general term
may reverse, affirm or modify the judgment appealed from, and
upon a reversal may order a new trial, or may give final judgment
for the defendant, when it is apparent that the plaintiff" caunot
recover upon any possible state of proofs applicable to the issues

in the case. Ih.

Staying execution.'] As the law stood before the amendment of
the Code in 1863, all judgments were reviewed upon the facts

appearing in the justice's return. And it was entirely optional

with the appellant whether to give security or not, for at that

time section 355 read as follows: "If the appellant desire a stay

of execution of the judgment, he shall give security as provided
in the next section." But when the law was changed so as to

provide for a new trial of the cause in the county court, this section

was amended so as to read as follows: "When, by the terms of

section three hundred and fifty-two, the appellant is entitled to

a new trial in the apj)ellate court, he shall, at the time of taking

his appeal, and in all other cases, ii he desires a stay of execu-

tion of the judgment, give security as provided in the next
section." Vol. I, 29, § 355. The first thing to be observed is,

that a material change has been made in the phraseology of

section 355. As it stood before 1863, the appellant clearly might
give security and stay execution, or he might omit it, at his

option. If the legislature did not intend to change the rule,

they certainly would not have changed the language of this

5(5ction, because, if it was intended to leave it optional with the

appellant, whether to give security or not, as he might desire,

the statute was suflBicient for that purpose as it then stood.

As the statute now stands, an appellant must give security, in

every case of an appeal where a new trial is a right and a matter

of course. The statute, by declaring that in certain cases a new
trial shall be had in the county court, have, in effect, declared

that on serving a notice of appeal, a new trial is ordered, and

the effect of such an order would be to supersede the judgment

in the court below. But to provide for a new trial in this man-
(a) Bobert v. Honndl, 1 Abb., N. S , 4.
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ner, aud thus deprive the respondent of any remedy upon the

judgment below, would work a great injustice to respondents in

many cases, if no provision were made for their protection. And
for this reason, it is provided that in all cases an undertaking

shall be given by the appellant, if the appeal is taken in a case

in which a new trial takes place as a matter of course, and as a

legal right. This operates to prevent a party against whom
a judgment has been rendered from avoiding its effect by merely
serving a notice of appeal, and then squandering property which
would be liable to execution if the judgment below could be

enforced. And it also requires the appellant to provide for the

increased costs which always follow a new trial in the county
court. Vol. I, 29, § 356.

If a notice of appeal is served in such a case in good faith, and
there is an accidental omission to execute the proper undertaking,
or if the one served is defective, the appellate court may un-

doubtedly relieve an appellant upon proper terms. Code, §§ 173,

327, 328;" and see also Onderdonli v. Emmons, 2 Hilt., 504; Wood
V. Kelly, Id., 334. The true construction of section 355 is to

require an undertaking in all cases in which a new trial is to be
had in the county court. 2 Till. & Shear., 1000. If this is not

given, the appeal will not be perfected, and it may be dismissed
on motion, unless the court should, for good reasons, permit an
undertaking to be subsequently executed and served. In all

other cases, that is, where the cause is heard and decided upon
the justice's return, the appellant may give security or not as he
may elect. If he furnishes it, the proceedings on the judgment
below will be stayed; if he neglects to give it, the judgment may
be enforced by execution in the same manner as though no appeal
had been taken.

An appeal from a judgment, even where a new trial may be
had, does not extinguish the judgment in the court below ; it

merely supersedes all proceedings upon it, and if the appeal is dis-

missed, or is discontinued, the justice's judgment remains in fall

force and effect, and may be enforced as though no appeal had been
taken. Van 8lyTce v. Lettice, 6 Hill, 610, 612 ; Miller v. 7an Anken,
1 Wend., 516, 517 ; and see Sliolts v. Judges of Yates Co., 2 Cow.,
506 ; Seymour v. Dascomb, 12 Wend., 584.
The appellant may, in all cases, avoid the necessity for exe-

cuting an undertaking, if he prefers to do so, but in order to
effect this, he must state in his notice of appeal that the appeal
is taken upon questions of law only, and in that case the cause will

be heard and decided upon the facts appearing in the return,
without any reference to the amount of the judgment, or the
claim made in the pleadings. Vol. I, 27, § 352; Id., 29, ^ 355.
But if no"undertaking is given, the respondent may take out an
execution in the court below and collect the judgment, just as
though no appeal had been taken.
But where an appeal entitles a party to a new trial as a matter

of right, the law is imperative that an undertaking shall be given
(ft) Note 699.
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in every case. And even though the judgment of the court
below could be enforced by issuing an execution upon the judg-
ment, that fact would not make any difference as to the construc-
tion of the statute, for the construction of the statute depends
upon its language, rather than upon the effects which may fol-

low from, any particular construction- which may happen to be
adopted.

Utidertaking on appeal.

IN JUSTICE'S COURT.

'^°^sf°^ I
Before R. P. 0laek, Esq., a Justice, &c., of

EiohardKoe. I Johnstowii, Fulton county.

Whereas, on the 20th day of July, 1865, the plaintiff recovered judg-
ment against the defendant for two hundred dollars damages and costs

(or for the recovery of certain personal property, or otherwise as the case

Tumy be). •

And, whereas, the appellant intends to appeal from the said judgment
to the county court of Pulton county. Now, therefore, we, Eli Pierson
and Daniel Stewart, of the village of Johnstown and county of Fulton (or

of No. street, in the city of , county of , merchant,
&c.), undertake, pursuant to the Statute, that if judgment is rendered
against the appellant on such appeal, and execution thereon is returned
unsatisfied in whole or in part, we will pay the amount unsatisfied.

ELI PIERSON.
DANIEL STEWART.

Dated luis 20th day of July, 1865.

The statute requires that the undertaking shall be approved
by the county judge or by the court below. Vol. I, 29, § 356.

This approval may be indorsed upon the undertaking, and may
be in the following form :*

Approval of undertaking.

I approve of the within undertaking, and of the sufficiency of the sure-

ties named therein.

R. P. CLARK, Justice, dc,
or, JOHN STEWART, County Judge.

Dated July 20th, 1865.

If a sufficient undertaking, properly approved, is delivered tO'

the court below before an execution has been issued, it will pre-

vent the issuing of an execution. Vol. I, 29, § 357. So, if an

execution has actually been issued, the service of a certified copy

of the undertaking upon the officer holding such execution, will

stay further proceedings thereon. J&.

The certificate is to be made by the court below, and ought to

be indorsed upon the copy of the undertaking which is served

upon the officer. The certificate may be in the following form :

Form of certificate.

I, R. P. Clark, the justice before whom the judgment in the within

entitled action was rendered, do certify that an appeal has been taken

(a) NOIB 700.
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upon the said judgment, and that an undertaking, in due form of law, haa

been executed and duly approved by me (or by John Stewart, county

iudge of Pulton county).
R. P. CLARK, Justice, d;c.

Dated July 20th, 1865.

Although a certified copy of the undertaking must be served

upon the officer where an execution has been issued or levied, it

is not necessary to serve any copy thereof upon the respondent

or his attorney. Jackson v. Smith, 16 Abb., 201.

The original undertaking is usually delivered to the court

below or to the clerk, where there is one ; but where such service

cannot be made by reason of the death of the justice, his

removal from the county, or from any other cause, the under-

taking must then be filed with the clerk of the appellate court.

Vol. I, 29, § 358. Notice of such filing must then be given to

the respondent or his attorney, in the same manner that notices

of appeal are served. li.

Form of notice.

IN JUSTICE'S COURT.

"^"ffi"*?"^ I
Before R. P. Clark, Esq., a Justice, &c., of

Rioht?d'Roe. I Johnstown, Fulton county.

To John Doe, plaintiff:

You will take notice that the undertaking executed for the purpose of

staying execution in the above entitled action, on the appeal therein to the

Fulton county court, was duly filed with Mortimer Wade, Esq., clerk

of Fulton county, on the 20th day of July, 1865.

RICHARD ROE,
or, McINTYRE ERASER,

Atfy for appellant.

Where an appellant desires a stay of execution upon the

judgment in the court below, he must be careful to execute and
deliver a proper undertaking in the manner prescribed by statute,

for, until this is done, there will not be any stay of proceedings
on the judgment by the court below. Conway v. Hitchins, 9

Barb., 378; Onderdonh v. Emmons, 2 Hilt., 504; S. C, 17 How.,

545 1 9 Abb., 187.

If a levy has been made by an officer, under an execution,

before the execution and delivery of the undertaking required

by law, the service of a duly certified copy thereof upou the

officer will arrest the proceedings in the state they may be at

the time of the service, but the levy is not thereby discharged,
nor can the appellant require that the goods levied upon shall

be returned to him before the appeal is disposed of. Smith v.

Allen, 2 B. D. Smith, 259 ; Batlibone v. Morris, 9 Abb., 213 ; In
matter of Berry, 26 Barb., 55 ; and see Bowman v. Cornell, 39
Barb., 71.

But the levy must be one which was made in good faith, and
before security was given and approved. And where an execu-
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tion was handed to an officer, but before a levy was made, the
appellant served a proper undertaking upon the justice, and a
copy thereof upon the plaintiff, but not upon the constable,
whereupon the plaintiff directed the officer to make a levy, which
was done, the court set the levy aside as fraudulent. Jones v.

McOarl, 7 Abb., 418. And whenever an execution is issued and
levied upon the appellant's property, after the service of a proper
undertaking, the execution and levy will be set aside. -Jaclcson v.

Smith, 16 Abb , 201. K an undertaking is defective, the appel-
late court has power to allo^ an amendment, and will grant an
order for that purpose in a proper case. Wood v. Kelly, 2 Hilt.,

334 ; and see Teall v. Van Wyck, 10 Barb., 376. So the court
may, in such a case, allow the filing of a further undertaking.
Sternhaus v. Schmidt, 5 Abb., 66. The appellate court has no
power to stay proceedings upon the judgment below, on any
other grounds than those prescribed by the statute. Hawliins v.

Mayor of N.T., 5 Abb., 344. As to the effect of an appeal upon
a judgment when offered as a set-off, or is claimed to be a bar
by way of a former adjudication, see Vol. I, 950, 968.

Offer to correct judgment.'] By a recent change in the law, the
litigant parties are permitted to avoid an unnecessary increase

of costs. Yol. I, 33, § 371. If a judgment is rendered against a
defendant for too large an amount, he may, by making a proper
offer to allow a judgment to stand against him for such sum as

is justly due, avoid the costs of anew trial, provided he succeeds
in obtaining a more favorable judgment than the one in the
court below. But to enable an appellant to avail himself of

the benefits of this statute, he must comply with its terms. He
must state in his notice of appeal in what particular or particu-

lars he claims that the judgment should have been more favorable

to him. When this has been done, the respondent may, within

fifteen days after the service of the notice of appeal, serve a
written offer upon the justice, and upon the appellant, proposing
to correct the judgment in the particulars mentioned in the notice

of appeal. If this offer is satisfactory to the appellant, he may,
within five days after the service, file with the justice a written

acceptance of the offer ; and if this is done, the justice must
make a minute thereof in his docket, and correct the judgment
in accordance with the terms so offered and accepted. When this

correction has been made, the amended judgment will stand as

the judgment in the action, and be enforced accordingly. The
execution must be made to correspond with the amended judg-

ment, and any undertaking, given to stay execution, cannot be

enforced for more than the amount of the corrected judgment.

Where the notice of appeal specifies the particulars in which
the judgment ought to have been more favorable to the appellant

than it is, and the respondent does not offer in writing to allow

the judgment to be corrected in any of the particulars mentioned

in the nptice of appeal, the appellant will recover the costs of the

Wait 11—100
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appeal, if tlie judgment is more favorable to him than the judge-

ment in the court below.
So, too, if such offer be made by the respondent, but it is not

accepted, and the judgment in the county court is more favorable

to the appellant than the offer of the respondent, the appellant

will then be entitled to recover the costs of the appeal. But if

the appellant does not state in his notice of appeal in what par

ticular or- particulars he claims the judgment should have been

more favorable to him, he cannot recover costs unless the judg-

ment be wholly reversed. Yol. I, ^4, § 371. The respondent is

entitled to costs where the apijellaut is not ; and the appellant

cannot recover costs except as provided by the statute, Vol. I,

33, '^ 371.

The principal controversy which arises under this statute is

that in i-elation to the taxation of costs. To entitle a party to

costs under this statute, he must have complied with its terms.

And in the order of things prescribed to be done, the first act

must be done by the appellant, who is required to state in his

notice of appeal the particular or the particulars in which the

judgment below should have been more favorable to him.

The language of the statute is so explicit that it would seem
diflBcult to find any ground for a difference of opinion as to its

meaning or construction. It does not declare that a general

statement may be made that the judgment ought to have been

more favorable ; but it requires the appellant to specify the par-

ticulars in which the judgment is unjust or improper. A partic-

ular specification, within the meaning of this statute, is one
which points out the precise point complained of, or if there are

several points, then all should be specified. This construction is

still more evident when the whole section is considered.
After such particulars are specified, the respondent may offer,

in writing, to allow the judgment to be corrected in any of the

particulars mentioned in the notice of appeal. If an offer is

made by the respondent, and accepted by the appellant, the jus-

tice is authorized and required to modify the judgment in the

manner proposed and accepted. This construction will provide

a clear, a just, and a safe rule to follow. Bach party knows pre-

cisely what the other claims, and what he is willing to do to avoid
a further litigation of the cause, and the justice and the appel-

late court have definite grounds upon which they may proceed in

the action.

Any other rule of construction would violate the clear lan-

guage and intent of the statute. Spppose that the appellant
should state in general language that the judgment below was
rendered against him for too large an amount, can it be fairly

argued that he specifies the particulars in which he claims to be
aggrieved ? Again, upon such a statement, could the respondent
offer to correct the judgment in the particulars mentioned? It

is true that the respondent might make an offer in which he
might specify some particulars in which he was willing to change
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the judgment ; but this would not be a compliance with the

intent of the statute, for the object of the law was to permit the
respondent, first, to accept the terms proposed by the appellant,

and not to become an active party by making offer of terms. It

was intended that the appellant should state just what he claims,

and if he admits that a judgment ought to be rendered against

him for some amount, he is required to say so, and thus enable

the respondent to make an offer to accept a judgment for that

amount, or to take the risk of paying the costs of the appeal, in

case his refusal to accept is found to be unjust, or, in other words,

If the judgment on the appeal is less favorable to him than the

offer rejected. These general principles of construction are now
well settled. Barnard v. Pierce, 28 How., 232 ; Forsyth v. Fer-
guson, 27 How., 67 ; WynJioop v. Holhert, 25 How., 158 ; Wallace

v. Patterson, 29 How., 171.* These cases may be harmonized
with Fox V. Nellis, 25 How., 144; and with Loomis v. Higiie, 29
How., 232, as will be seen in a subsequent place. Post, 797.

in Barnard v. Pierce, 28 How., 232, the statement in the notice

of appeal was, " The judgment is for too much," but this was
held to be entirely insufficient to entitle the appellant to costs,

even though he recovered a more favorable judgment in the

appellate court than that rendered below. The court said :
" A

party appeals because he thinks himself aggrieved.

This statute requires him in his notice of appeal to specify

with particularity in what he feels himself aggrieved, so that the

respondent may consider upon his judgment and conscience the

specifications, and stop the litigation by allowing the judgment
to be corrected according to all of the specifications, or such of

them in respect to which he thinks the judgment in the appel-

late court may be more favorable to the appellant than the

judgment in the court below. " In the notice of appeal, the

appellant shall state in what particular or particulars he claims

the judgment should have been made favorable to him." That

is, he is not to generalize, but to particularize ; to specify minutely

and in detail in what the judgment should have been more favor-

able to him. These statements or specifications must be made
separately, and with such precision that the justice, if the

respondent shall allow any of them, can correct the judgment

fi-om the statement or specification in the notice of appeal.

" Within fifteen days" after the service of the notice of appeal, the

respondent may serve upon the appellant and justice an offer in

writing to allow the judgment to be corrected in any of the par-

ticulars mentioned in the notice of appeal." All the respondent

can do is to offer to allow the judgment to be corrected accord-

ing to the specifications in the notice of appeal, or any one or

more of them, to be designated in the offer. If he should make

an offer to allow the judgment to be corrected different from the

statement or claim in the notice of appeal, the offer would be

migatory. Under this statute the appellant is the actor, the

"respondent the person acted upon."
„ ^ , ^^^ ^^ „ ..

* Orayy. Hannah, 30 How., 155 ; S. 0., 1 Abb., N. S., 43.
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The right of the appellant to costs in the appellate court

depends upon the question whether his notice of appeal was

sufficient, and not upon the question whether the judgment in

the appellate court was more favorable to him than that rendered

in the court below. Forsyth v. Ferguson, 27 How., 67. And
where the notice of appeal is defective because it does not specify

the particulars as required by statute, the appellant will have tc

pay costs, even though he recovers a more favorable judgment
than that appealed from. 11.

In the case last cited the notice of appeal stated the grounds

thus :
'• The judgment should have been in favor of the defendant

and against the plaintiff." In the justice's court the plaintiff

recovered $60, besides costs, but in the county court he recovered

a verdict for only $55, thus being more favorable to the appellant

than the judgment appealed from. But notwithstanding this,

the respondent was adjudged to be entitled to costs, for the reason

that the notice of appeal did not sufficiently specify the particu-

lars in which the judgment should have been more favorable to

the appellant. The court said :
" The construction to be given

to the terms used in this statute must, to a certain extent, depend

upon the object intended to be accomplished by the enactment.

Before this amendment, the law required the notice of appeal to

state " the grounds upon which the appeal was founded," which

were commonly set forth in the form used in the notice in this

case. By other provisions enacted with this amendment, the right

is secured to the parties to try the cause in the appellate court,

where the amount of the claim or claims of either party liti-

gated in the court below exceed fifty dollars. The changes made
are substantial and important in this and other respects, render-

ing the proceeding complicated and expensive. The object of

the law in requiring the notice of appeal to state the particular

or particulars in which the appellant claims the judgment should

be more favorable to him, is indicated in the next sentence of the

amendment. It is that the respondent may afterwards serve

upon him and the justice, an offer to allow the judgment to be

corrected in any of the particulars mentioned in the notice of

appeal. To prepare the case for the offer, the notice should

indicate clearly to the respondent the particular or particulars

in which the judgment should be modified. It is solely for bis

consideration and action, upon the theory that the further htiga-

tion of the matter may be thus arrested. The statute should be

so construed as to render it a valuable and practicable improve-
ment, as the legislature designed it to be. It then affords the

parties an opportunity to deliberately examine their controversy
after one trial and determination of it, and before they enter upon
an other. To secure this result, the appellant should do something
more than to allege general grounds of error affecting the entire

judgment. The terms used in the law, as well as the objects

to be attained in its alteration, require it. He must specify,

separate, or distinguish in a tangible form, so that the respond-
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eut may comprehend the precise change in the judgment to

which he is willing to consent. Terms of a general nature are

not sufficient. The proceeding will then be plain, intelligible

and valuable, affording facilities for the correction of errors,

mistakes and misapprehensions, without the intervention of an
appellate court." A part of this language is quoted, and with
approbation, in Wallace v. Patterson, 29 How., 170.

If the appellant's notice of appeal properly specifies the par-

ticulars in which he claims the judgment should have been more
favorable to him, as where he specifies the particular sum to

which the judgment ought to be reduced, the respondent may
then accept the proposition, or he may himself offer to accept a
judgment for some other particular sum, and if the appellant

rejects this offer, and he does not recover a more favorable judg-
ment in the appellate court than the offer made by the respondent,

then the appellant must pay costs. Vol. I, 33, § 371. This rule

of construction will require each party to be the actor in a proper

case, and it is in accordance with the suggestions made by the

court in Wallace v. Patterson, 29 How., 175, 176, and the decision

in Loomis v. RigUe, 29 How., 237 to 239

"

The offer must be in writing, and served upon the justice and
the appellant.t The proper practice will be to draw a sufticient

offer, and then make copies thereof, and follow this by delivering

the original to the justice, and a copy thereof to the appellant,

and retaining a copy to prove service.

There need not be any particular form of offer if it clearly

specifies what is offered by the respondent. And an offer in the

following form will be sufficient

:

Form of offer by respondent.

m JUSTICE'S COURT.

'^°^st^°^ \ Before R. P. Clakk, a Justice, &c., of Johnstown

Richard Roe. C Fulton county.

Judgment rendered in favor of the plaintiff and against the defendant,

on the 20th day of July, 1865, for $150 damages and $5 costs.

Appeal brought by the defendant on said judgment, to the Fulton county

court, on the 20th day of July, 1865.

I, John Doe, the plaintiff and respondent in said action, do hereby offer

to correct or modify the judgment appealed from, as specified in the notice

of appeal, by reducing the judgment for damages from $150 down to the

sum of $75 ; and also, by reducing the amount of costs from $5 to the sum

of $3 75.

Dated Johnstown, July 30, 1865. JOHN DOE,
JRespondent
»

If the appellant concludes to accept this offer, he must do so

within five days after its service upon him. And he must, within

that time, file a written acceptance thereof with the justice who

rendered the judgment. The statute does not require the service

of a copy of the acceptance upon the respondent.
(a) Note 701.
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Form of acceptance.

[Title same as in offer.]

I, Richard Roe, the defendant and appellant in the above entitled action,

hereby accept the offer made by John Doe, the respondent, to correct or

modify the judgment appealed from, in the manner specified in his offer of

the date of July 30, 1865.

Dated Johnstown, August 3, 1865. RICHARD ROE.

SECTION ni.

RETURN ON APPEAL.

General object and features.] The practice iu justices' courts

differs so materially in some respects from courts of record, tliat

a peculiar system of reviews is indispensable. There is no such
thing as a case or bill of exceptions in these inferior courts ; and
yet there are decisions and questions which are as much review-

able as similar decisions or questions made by or in a court of

record. For the purpose of determining what matters transpired

in the court below, in inferior jurisdictions, it has long been a

general practice to require the justice to make a return of his

proceedings. This return, however, is not ordered or required

unless an appeal is taken in some legal form, to an appellate

court.

The party appealing has usually been required to state the

catises for his appeal. Under the old certiorari system, the

grounds of appeal were required to be stated in the affidavit up-

on which the writ was founded. And under the present system
the party must state the grounds of his appeal in the notice of

appeal. And it is in response to these specified grounds that a

particular return is supposed to be important.
In common practice, however, the justic'e makes a full return

of the evidence and proceedings had before him, including all ob-

jections taken on the trial, or preliminarily thereto. This return,

when made and filed in the appellate court, constitutes the

record of the proceedings in the court below, and it is upon this

that the judgment of the appellate court is founded, in those cases

in which the cause is decided upon the facts set forth in the

return. What intendments will be made in relation to the con-

tents of the return, will be explained in a subsequent place.

Post, 907. Until a return is made the appellate court cannot
review the judgment rendered in the court below ; and when a
return has been made, the cause will not be heard unless the

original return or a certified copy of it is submitted to the court.

Smith V. Tan Brunt, 2 E. D. Smith, 534. If the original return
is lost, the parties may procure a new one, or, by their consent,
the justice may sign the copy .presented. Ih.
When to be made.'] The statute has prescribed a rule in relation

to the time of making a return on appeal. It must be done after

ten and within thirty days after the notice of appeal is served.
Vol. I, 29, §. 360. In the ordinary practice, the statute rule is
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not enforced with strictness, and the justice is permitted to con-
sult his own interests and convenience within reasonable limits.

This, however, is a mere matter of courtesy, for a return must
be made in the manner prescribed by statute, if this is insisted
upon, and if the justice fails to discharge his duty, he may be
subjected to the costs of an attachment, or of a motion.

Statutes which fix a time for making such returns are usually
construed to be merely directory so far as their validity depends
upon a compliance with the requirements. And, under a former
statute, which required the justice to make a return " as soon as
conveniently may be, and not exceeding ten days thereafter,"
that is, after the appeal was brought, it was held that the stat-

ute was merely directory ; that the return was legal and valid
whenever filed, and that after the return was filed the appeal
would not be dismissed on a motion for that purpose. Ex parte
Kellogg, 3 Cow., 372 ; see Laws 1824, ch. 238, §<^ 36, 37. This
rule applies to those cases only in which the appeal is properly
brought and perfected. And where a justice refuses to make any
return because his fees were not paid by the appellant at the
time of serving the notice of appeal, the appellate court may
dismiss the api)eal on the respondent's motion. Tan Heusen v.

Kirkpatrick, 5 How., 422. And the same rule would be appli-

cable in any case in which the negligence, omissions, or frauds
of the appellant were the cause of delay in filing the return. li.

The court may, however, relieve the appellant, in a proper case,

by extending the time within which he may be able to procure a

return. lb.

The time within which a justice is required to make a return is

not limited by his term of office ; and he is as much required to

make a return after he has gone out of office as before that time.

Vol. I, 30. § 361.

What to contain.] The practice has not been entirely uniform
in this state as to the form of the return. Usually, however,
there has been but one form of return. The Eevised Statutes of

1830 required two different forms of returns, one in the case

of a certiorari, and the other when an appeal was taken.

The Code restored the old system of a single form of return in

all cases. But, by a recent amendment of the Code, the law has

been so modified as to require two different kinds of return, which
are quite analogous to the practice under the Eevised Statutes.

As the law now stands, if an appeal is taken in a case in which

there cannot be a new trial, but the case is disposed of upon
the facts appearing upon the face of the return, such return must
contain the evidence, the proceedings and the judgment. Vol. I,

29, § 360. But where an appeal is taken in a case in which a new
trial is to be had in the county court, the justice does not return

the evidence. In such a case, he must return the process by

which the action was commenced, with the proof of the service

thereof, the pleadings or copies of them, the proceedings and

judgment, together with a brief statement of the amount
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and nature of the claims litigated by the respective parties

Vol. I, 30, <§ 360. The forms of proper returns will be given in

a subsequent place. Post, 807 to 809.

In those cases in which a new trial cannot be had in the county-

court, the justice is required to return the testimony, proceedings

and judgment. Vol. I, 29, § 360. And it is now a settled rule

of construction, that in such cases the justice must return all

the evidence and proceedings in the cause. Orcutt v. Cahill, 10 E.

P. Smith, 578; Hance v. Oayuga & Susquehanna B. B., 12 Id.,

431 ; Calligan v. Stiles, 12 How., 495. The head note of this last

case is wrong. See 13 How., 96, erratum ; Belshaw v. Colie, 3

Code E., 184 ; McOafferty v. Eelley, 2 Sandf., 637.

In Orcutt V. Cahill, 10 E. P. Smith, 578, this subject was fully

and carefully considered by the court of appeals. The court

said :
" The only question which can be made is the one argued

by the defendant's counsel, namely, that it does not appear by
the justice's return that all the evidence is set forth ; and, in snch

a case, it is argued that a judgment cannot be reversed upon the

facts, because it may be that, if all the evidence had been stated,

a defense would have been established. I do not think that

position can be sustained. The provision of the Code of Pro-

cedure bearing upon the subject, is section three hundred and

sixty, which makes it the duty of the justice to make a return to

the appellate court 'of the testimony, proceedings and judgment,

and file the same in the appellate court, &g.' In obedience to

this direction, the return under consideration professes to set out

the testimony given on the trial. It states that the plaintiflF, to

maintain his action, called a person who is named as a witness,

and whose testimony on direct and cross-examination is then

given ; and this is followed by the statement of the calling and
examination of an other witness whose testimony is also given,

and then it is said that the plaintiff rested. The defendant's

testimony is then set out in the same way, and then this remark
is made: ' The testimoiiy here closed.' It is not said in so many
words, that what is thus given is all the testimony produced in

the case ; but if we read the return in connection with the law

pursuant to which it was made, I think it would be excessively

hypercritical to say that it does not appear that all the testimony

is stated in the return. Indeed, I think that a justice's return

under this act, setting out testimony in detail, should be under-

stood as stating the whole evidence, unless the contrary distinctly

appears ; and such is the judgment of the court." The court

also notice the fact that a different practice formerly prevailed

under the old statute, but that practice is expressly overruled.
There are some facts of a general nature that ought to be stated

in every return which is made in a case in which the decision of

the cause is founded upon the return.

It ought to appear how the action was commenced, whether
by a voluntary joining of issue without process, or by process,

and if by the latter, what kind of process ; when issued, served
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and returned ; the time and place of joining issue ; the nature of
the pleadings ; the various adjournments ; the time and place
of trial ; the evidence given aud the disposition of the various
questions and objections arising during such trial ; the verdict
of the jury, if any ; the judgment and the time of its rendition

;

and the time when the appeal papers were served. The notice
of appeal must also be returned with the return, since the statute
expressly requires it. Vol. I, 30, § 360 ; and see Cabre v. Sturges,

1 Hilt., 160. The return is intended to be a complete and authen-
tic report of all the material proceedings in the court below ; aud
no return will be such as the law demands unless it complies with
this requirement of the law.

A return will be defective when it does not make any reference

to any process issued in the cause, nor mention any date of the
appearance of the parties, or of the trial, but merely sets forth

the pleadings and the evidence, and that a judgment was ren-

dered on a day specified. Peters v. Diossy, 3 B. D. Smith, 115.

The return ought either to state the substance of the pleadings
of the respective parties, or to set forth copies of them.
In Baulston v. McClelland, 2 B. D. Smith, 60, 61, the court said

:

" The return in this case does not inform us of the nature of the

action, what was the ground of complaint, nor what was the issue

between the parties ; and no arguments are submitted from which
we can infer what was the precise point in contest before the

court below.
•'The justice appears to have rendered judgment against the

defendant for the value of certain goods. We might, with great

propriety, decline reviewing that judgment, where nothing is.

before us but the evidence in the cause, upon which the broad

question is presented, whether that evidence would warrant any
judgment against the defendant under any supposable state of

the pleadings, or upon any possible issues between the parties.

We are not willing to sanction such a precedent. The return is

grossly imperfect, and a review of a case in appeal, without the

pleadings before us, must, in general, be to a great extent a review

founded in conjecture."

If a return does not state the substance of the pleadings, nor

set them out, a copy of them ought to be annexed to it and

referred to in such return. Spring v. Baker, 1 Hilt., 526 ; and see

Smith V. Yan Brunt, 2 E. D. Smith, 534.

Where a return shows that important questions were raised as

to the admissibility of evidence in the court below, but it does

not disclose what disposition was made of such questions, the

appellate court may, and usually will, allow the appeal to stand

over for the purpose of procuring a further return. Matthetvs v.

Fiestel, 2 E. D. Smith, 91. And upon the coming in of such

further return the court will render judgment upon the questions

involved in the appeal, li.

A return ought to show what judgment, if any, was rendered

in the court below, and if it omits to do this, the appeal will bo

Wait 11—101
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dismissed. Woodsidey. Pender, 2 E. D. Smith, 390. This, how-

ever, need not be done by any particular phraseology, for if the

court can satisfactorily determine what judgment was rendered

this will be sufficient. Slaman v. Buckley, 29 Barb., 289 ; ante, 704.

The statutory provision that the evidence shall be returned,

requires that documentary evidence used on the trial below shall

be returned as well as the oral evidence. Ogden v. Sanderson, 3

E. D. Smith, 167.

The proper way to furnish such evidence is by returning a true

copy of the document with the return, and referring therein to

such copy as a part of the return filed.

Where ajustice omits to return material docdmentary evideuce,

the appellate court will not decide the appeal without it, but will

order the cause to stand over until it can be returned. Taylor v.

Mayor, &c., of N. T., 4 B. D. Smith, 559 ; Foley v. Alger, Id., 719.

But where it is entirely clear that the omitted paper would not

have any effect upon the decision of the appellate court, that court

will not order the cause to stand over for its return, nor even order

it to be returned on application for an amended return to that

effect. Keeler v. Adams, 3 Oaines, 84. Where a paper or a docn-

ment is annexed to a return, and is not included in it, there must
be some reference in the return to such paper or document, or it

will not be considered as a part of it. Spring v. Baiter, 1 Hilt.,

526. But where the return refers explicitly to a paper as a part

of the proceedings, and it is returned with the return, it will be

considered as a part of the return although not annexed te-4t.

Stolp V. Van Cortland, 3 Wend., 492. All material facts cmght to

be stated in the body of the return, and it is not a proper practice

to add them by way of a postscript or memorandum. Ijogue v.

GilliGk, 1 E. D. Smith, 398.

Where a justice omits to return papers or documents which
were introduced as evidence in the court below, the return is

imperfect, and the parties ought not to bring the cause on for

argument, but procure a further return. McAllister v. Sexton, 4
E. D. Smith, 41. The return ought to contain within itself a
complete history of the entire proceedings in the court below, with-

out reference to any extrinsic papers. And where an afl&davit

was formerly used as the foundation for a certiorari, it was held

that the justice's return was not sufficient when it adopted such
affidavit, and stated that the facts therein contained were sub-

stantially true. Mann v. Swift, 3 Cow., 61. It is the duty of

the justice to take full minutes of the evidence and proceedings,
as has already been seen, ante, 584, 631, 632 ; and he will not
be excused from returning such evidence and proceedings on the
ground that he omitted to take minutes. Schuyler v. Warner. 1

Oow., 59.

The return ought also to show that the justice had jurisdiction
of the person of the defendant, and of the subject matter of
the action, when the defendant did not appear in the action
below, and in such a case if the action is commenced by sum-
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moos, but the return does not show that the summons stated
auj place of appearance, or that the constable's return stated
any time of the service of the process, the judgment will be
reversed. Stewart v. Smith, 17 Wend., 517.

So where an action is commenced bj^ a short summons, and the
defendant does not appear, and the return does not show any
facts authorizing a short summons, the judgmenc will be erron-
eous. Allen V. Stone, 9 Barb., 61. In flie last case it appeared
from the return that the plaintiff was a non-resident, the defend-
ant a resident, and that no proof was furnished as to the plaintiff's

non-residence, nor any security for costs given.

A return ought also to show that the proceedings below were
regular, and that there was a compliance with statutory require-
ments in matters of practice ; and if it shoxild clearly appear that
a cause was tried by a jury, and that they retired to deliberate
without a constable being sworn to attend them, the judgment
would be reversed. Douglass v. Blachman, 14 Barb., 381 ; Hatch
V. Mann, 9 Wend., 262 ; ante, 618.

A justice's return need not be under seal ; it is as valid with-
out it as with it ; and the justice will be as liable for a false

return as though it had been sealed. Scott v. Bushman, 1 Cow.,
212.

A justice is not required to make any return in relation to mat-
ters which did not occur within his knowledge, as in the case of
the misconduct of a jury after they have retired to deliberate

upon their verdict. Anon., 3 Caines, 106. Such matters are to be
assigned as error in fact, and decided upon affidavits or such other

evidence as may be required. The practice as to error in fact will

be fully explained in a subsequent place. Post, 853.

The law does not permit a justice to make a motion to quash
an .appeal for irregularities. It is his duty to obey the notice by
returning what can be legally required of him, and by omitting
what he is not bound by law to return. Van Patten v. Ouderhirh,

2 Johns. Oas., 108.

A recital in a return that an action was commenced on a par-

ticular day is not sufficient proof that it was commenced in time
to save the demand sued on from the statute of limitations. Cor-

nell V. Moulton, 3 Denio, 12 ; McGraw v. Walker, 2 Hilt., 404.

Such a fact must be proved before the justice like any other fact,

and the evidence of it returned. Ih. In the absence of such

proof showing when the summons was issued or actually deliv-

ered for service, the legal intendment will be that the action was
commenced on the day of the service of the summons. Ih.

If a notice of appeal were defective in not stating the grounds
of appeal sufficiently, this would not be any excuse for a justice

in not making a return. But, if his fees were not paid at the

time of the service of the notice of appeal, he will be justifiable

in refusing to make a return. Ante, 799.

Who to draw the return.'] The statute makes it the duty of the

justice to draw his return and to file it in the appellate court.
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Vol. I, 29, § 360. It is evident that the intention of the statute

IS that the act shall be performed by the justice himself, and this

is ordinarily done in practice. The act of making a return, how-
ever, is a ministerial, and not a judicial one. Ante, 747. And for

this reason a justice may, in some cases, employ an amanuensis

to draw the return. This, however, ought never to be done
unless in those cases iu which there is an imperative necessity

for it; and, even in those ^ases, the justice ought not to employ
the attorney of either the appellant or of the respondent, but he
should select some impartial third person for the purpose. There
are several cases reported upon this question, but they were
decided iu relation to the practice under the old system, and
although good authorities as to the principles involved, it will be

observed that none of those cases do more than to tolerate the

employment of the attorney of one of the parties in some particular

instances. ISTo case requires the employment of such an attorney,

and it ought never to be done. In Fox v. Johnson, 3 Oow., 20,

the return was set aside on motion of the respondent, upon
affidavits showing that it was all drawn by the attorney for the

appellant, at the request of the justice himself. The court, in

speaking of the act of the justice in this respect, said :
" He should

have employed some one other than the attorney for the plaintiff.

The practice of resorting to the attorney for the plaintiff in error

(appellant) is a dangerous one. It is liable to great abuse, being
in the hands of one who is interested to reverse the judgment.
The rights of the defendant in error are concluded by the return,

who must submit or be put to the expense and delay of an action

if the return be false." See also Budd v. Baker, 7 Johns., 548.

In the subsequent case of Philips v. Caswell, 4 Oow., 505, it

appeared that the attorney for the plaintiff in error (appellant)

wrote the entire return; but it also appeared that the justice

voluntarily went to the attorney's office and desired him to write

it, and that the justice dictated the whole of the facts. The
court refused to set this return aside on motion, for the reason

that the attorney was a mere amanuensis.
In the still later case of Hunter v. Graves, 4 Oow., 537, the

court refused to set a return aside where it had been drawn by
the attorney for the respondent, and where it did not appear that

any improper influence was exerted over the justice.*

From these cases it appears that the power of the appellate

court to set aside a return is clear, when the facts show that it

ought to be done. And appellate courts will best subserve the

public interests by setting aside all returns which are drawn by
the attorneys of either of the parties, unless done under circum-
stances such as can seldom occur. The law does not permit
parties to seek their rights by taking the law into their own
hands, nor does it permit them to be judges in their own causes,
and it ought not to permit them to make the records of the
courts through the instrumentalities of their attorneys or agents.

Evidence in place of return^ In case of the death or insanity
(a) Note 702.
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of the justice, or of his removal from the state, the appellate
court may ascertain what facts transpired below by examining
witnesses in relation thereto. Vol. I, 30, § 363.

Where the justice has removed from the state, and the county
court hears the appeal upon evidence taken in that court, and it

is impossible for the supreme court, upon an appeal thereto, to
say that the county court had before it all the material evidence
given before the justice, the judgment of the county court will

not be reversed. Bush v. Dennison, 14 How., 307. And where,
in such a case, it appears that the objections raised by the appel-
lant to the validity of the judgment, were of such a nature that
they might have been supplied by evidence, the intendment of
the supreme court will be that they were so supplied. Ih.
The mere removal of a justice from one county to an other

within this state, does not excuse the justice from making a
return, nor does it authorize a resort to oral evidence as to the
matters which transpired in the court below. Yol. I, 30, ^ 363.

The justice may be compelled by the appellate court to make a
return in such a case. J6.

Conclusiveness of the return.] The return made by~the justice

is the record of the evidence and proceedings in the court below,
and, being an oiHcial act, it is held to be conclusive as to what
occurred there.* The operation of this rule is to exclude all

extrinsic evidence which may be offered for the purpose of con-
tradicting the return, or ofadding to or diminishing the facts stated

in it. There are some cases in which a return is required to be
made, and yet extrinsic evidence is admissible in determining
some of the questions involved in the appeals. But even when
such evidence is admitted, it is not done in violation of the rule

already stated. The return is still conclusive as to the matters
stated in it, but the allegations of error are founded upon mat-
ters which are not properly a subject to be included in the return.

When error in fact is assigned, or when a default has been
taken and a new trial is the relief sought, it will be proper to

use affidavits for the purpose of showing the true facts in the

case. And even oral evidence is admissible for the same pur-

pose. Vol. I, 31, "^ 366. There are some cases, also, in which no
return is made, and the facts are proved by other evidence. See
above. But where a return is made, and relief is sought in

relation to matters which are properly a subject of return by the

justice, his return as to those, facts or matters is entirely con-

clusive. This is illustrated by numerous cases, a few of which
will be noticed.

In the first place the return cannot be contradicted by showing
that it is untrue, or that it states more than really occurred. If

a justice's return states that four defendants were impleaded as

defendants, and that they joined issue in thb action, evidence

will not be admissible on the trial in the county court to show
that only two of the defendants were brought into court. Bates

V. ConUing, 10 Wend., 389.
id) Smith V. Johnson, 30 How.. 374.
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A return is so far conclnsive that it canaot be contradicted by

an assignment of errors, even when the errors assigned relate

to a question of jurisdiction, if the return aflfirmatively states

that jurisdiction exists. Haines v. Judges of Westchester, 20

Wend., 625."

Where the return states the manner in which the cause was
tried, the questions made, the offers proposed, and the proceed-

ings had, it is conclusive as to these matters, and affidavits are

not admissible to contradict the return. Spence v. Bech, 1 Hilt.,

276 ; Beeie v. Roberts, 3 E. D. Smith, 195. The aggrieved party

should move to correct the matters by an amended return. lb.,

and see Bawson v. Adams, 17 Johns., 130."

Where the return is defective and does not state the facts relied

upon as showing error, the remedy is by procuring an amended
return which will show them.''

Where important matter is omitted in the return, the party
aggrieved should cause it to be amended, and affidavits may be

used as the foundation of an order directing a more full and
specific return. Lynsky v. Pendegrast, 2 E. D. Smith, 43.

Such a motion is the only remedy for correcting the return,

and if the party proceeds to argument without procuring an
amendment he will be bound by the facts stated in the return.

Capewell v. Ormsby, 2 E. D. Smith, 180.

If exceptions were taken to rulings made by the court below,
and these are not stated in the return, an amended return must
be procured which sets them out, for affidavits are not admissible
for the purpose of proving their existence. Hyland v. Sherman,
Id., 235 ; Bawson v. Grow, 4 E. D. Smith, 18.

It is of no consequence how many erroneous rulings or decis-

ions a justice may make, if they do not appear in the return,

since the court will not look into affidavits for the proof of their

existence, and if a party neglects to procure an amended or

further return which shows them, the judgment will be affirmed.
Trust V. Delaplaine, 3 B. D. Smith, 219 ; Kilpatriclc v. Carr, 3
Abb., 117.

Where the alleged error consists in the disallowance of ques-
tions proposed in the court below, by the appellant, he should be
careful to see that the questions and rulings are set out in the
return, or he will lose the benefit of them. Peck v. Richmond, 2
E. D. Smith, 381, 383.

Forms of returns.'] The number of cases appealed is so great
that the convenience of parties cannot be more effectually con-
sulted than by furnishing appropriate precedents as a guide in

making a return. But it is of especial importance to recollect
that the form of the return is conclusively governed by the nature
of the pleadings or judgment in the action appealed from. On«
form of return is not appropriate in all cases, as it was before
the recent change in the law, as has been more fully explained
elsewhere, ante, 799.

(a) (6) (c) People exrel. Springsteen, 19 Abb., 99; Smith v. Johnson, 30 How., 314.
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The justice must also be careful to make such a returu as the
particular case requires.

In the forms given, the first is one which is appropriate in

those cases in which the case is heard and decided upon the
return itself. The second form is applicable to cases in which a
new trial is-had in the county court.

Form of return where the evidence is returned, and a new trial is

not had in the county court.

IN JUSTICE'S COURT.

John Doe
| Before Richaedson P. Claek, Justice. Return

Richard 'Roe.
j

^^ appeal.

To the county court of Fulton county

:

In pursuance of the notice of appeal hereto annexed, which was served

on me on the first day of August, 1865, and in obedience to the statutes

in such case made and provided, I, Richardson P. Clark, a justice of the

peace of the town of Johnstown in the county of Fulton, do hereby certify

and return to the said court, that, on the 1st day of July, 1865, at the ,

request of the plaintiff, John Doe, I issued a summons, dated on that day,

directed to any constable of Fulton county, commanding him to summon
Richard Roe to appear before me, at my office in the village of Johnstown,
on the 10th day of July, 1865, at 10 o'clock a. M.,to answer the complaint

of John Doe in a civil action. {If the summons states a claim for more
than $100, then add:) That an internal revenue stamp of the value of fifty

cents was duly affixed upon such summons, and duly canceled before the

same was issued.

That on or before the return day of said summons, it was duly returned

to me by James Piersori, a constable of said coimty, with a return signed

by him, that the same was personally served on the said Richard Roe on

the said 1st day of July, 1865.

That on the 10th day of July aforesaid, at the time and place specified

for the return of said summons, the parties appeared, the plaintiffin person,

and the defendant by his attorney, Mclntyre Fraser, and joined issue.

The plaintiff complained upon a promissory note, dated May 1st, 1864,

purporting to have been made by the defendant, and payable to the plain-

tiff for the sum of one hundred dollars, on demand.
The defendant answered the complaint by denying each and eveiy allega-

tion therein contained ; and also by alleging that said note had been fully

paid. He also alleged that the plaintiff was indebted to him for goods,

wares and merchandise sold and delivered to such plaintiff at his request,

and claimed to recover judgment for a balance of one hundred dollars.

(
WJiere the pleadings are in writing, insert copies of them.)

Issue having been thus joined, the cause was adjourned, on motion and

oath of the defendant, to the 15th day of July, 1865, at 10 a. m., at my
office.

At the time and place last mentioned, the parties appeared in person (or

by attorney), and at the request of the diefendant (or plaintiff) I issued a

venire to James Pierson, a constable of Johnstown, which venire was

returnable forthwith, and the said constable afterwards, and on the same

day, returned the said venii-e with a panel containing the names of twelve

jurors, summoned by him for the jury aforesaid. All the jurors so sum-

moned appeared, and the following were duly drawn and sworn as jurors

to try the action, viz. : (Here insert the jurors' names.)
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On the trial the plaintiff called A. B as a witness who, being duly sworn,

testified: (here set out the evidence in full, either on the direct or the

cross-examination.)

The plaintiff then called C. D. as a witness, who testified : (set out th«'

evidence.)

The plaintiff then rested his case, and the defendant moved for a nonsui*

on the following grounds : (state the grounds explicitly and' fully.)

The motion for a nonsuit was denied, and the defendant excepted to jfly

decision.

The defendant then called E. F. as a witness, and offered to prove by

him— (state what was offered). The plaintiff objected to the evidence, on

the ground— (state the grounds), and I excluded the evidence, to which

ruling and decision the defendant duly excepted.

The defendant then called G. H., as a witness, who testified : (set out

the evidence fully.)

The plaintiff then recalled A. B., who testified : (state the evidence.)

Neither party offered any further evidence, and the foregoing is substan-

tially all the evidence given on the trial of said action.

The counsel for the respective parties then summed up the cause to the

jury, after which I charged the jury as follows : (state the charge.) After

such charge the cause was submitted to the jury,, who retired for delibera-

tion, under the charge of a constable, duly sworn for that purpose, and
after due deliberation they agreed upon their verdict and returned into

court, and after being called by me and severally answering to their names,

and the plaintiff being then called and answering, the said jury publicly

delivered their verdict in open court, by which they found in favor of the

plaintiff for one hundred and fifty dollars damages (or otherwise, as the

finding may be).

Whereupon, I, the said justice, did immediately, and on the same day,

render judgment in favor of the said plaintiff, and against the said defend-

ant, for the said one hundred and fifty dollars damages, and five dollars costs

of the action.

(If the cause was tried by the justice, without a jury, state the fact, and
the time and manner of rendering judgment.)

I also certify, that when the notice of appeal before refeired to was
served upon me, the above costs included in the said judgment, namely,

five dollars, and two dollars the costs of this return, were paid to me by
the said defendant.

All of which I send, together with the process, pleadings, proceedings

and judgment, as I am required by law and the notice of appeal to do.

RICHARDSON P. CLARK,
Dated Johnstown, August 2, 1865. Justice.

Form of return wJiere evidence is not returned, hut a new trial ii

had in the county court.

IN JUSTICE'S COURT.

°
agst.

°^
> Before Richaedsoh- P. Claek, Justice. Return

Richard Roe. ( on appeal.

To the county court of Fulton county

:

An appeal having been taken in this action by the defendant (or the

plaintiff), I, Richardson P. Clark, the justice before whom the same was
tried, in pursuance of the notice of appeal hereto annexed, and in obedi-
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enee to the statute in such cases made and provided, do hereby certify and
return that the following proceedings were had by and before me.
On the 1st day of July, 1865, at the request of the plaintifi", I issued a

summons in his favor and against the defendant, of which the following is

a copy : (set out a copy of the summons.) Said summons was, on or

before the return day thereof, returned to me with a written return thereon,

made by James Pierson, a constable of Johnstown, which return was as

follows : (set out a copy.)

On the return day of the process, and at the time and place specified for

the return thereof, and for the appearance of the parties, the said parties

personally appeared.

The plaintiff complained as follows : (set out a copy of the complaint.)

To which the defendant answered as follows : (set out a copy of the answer.)

The cause was then adjourned, by consent of the parties, to the 20th day
of July, 1865, at 10 o'clock a. m., at my office in Johnstown, at which time

and place the cause was tried by a jury composed of the following named
jurors : (name them.) The plaintiff claimed to recover for goods, wares
and merchandise sold to the defendant, to the amount or value of one hun-

dred and fifty dollars. The defendant denied the right of the plaintiff to

recover the amount so claimed, on the ground that the goods had been
fully paid for ; and he also claimed to have a set-off against the plaintiff to

the amount of one hundred dollars, for which he claimed to be entitled

to recover judgment. Both parties introduced evidence upon the claims

so made by them, and after hearing the proofs and allegations of the

respective parties, the jury, on the said 20th day of July, 1865, found a

verdict in favor of the plaintiff and against the defendant, for the sum of

seventy-five dollars damages.

That on the said 20th day of July, 1865, I immediately rendei-ed judg-

ment upon such verdict in favor of the plaintiff and against the defendant,

for

Damages, $75 00

Costs, 5 00

$80 00

On the 22d day of July, 1865, the defendant served the annexed notice

of appeal upon me, and at the same time he paid to me $5, the costs entered

in the judgment, together with $2 costs or fees for making my return.

That at the same time the defendant delivered to me an undertaking, a

copy of which is hereto annexed, with a copy of the approval indorsed

thereon. RICHARDSON P. CLARK,
Dated Johnstown, August 3, 1865. Justice

General facts to le stated in return.] Wbere a new trial is to be

had in the county court, the evidence taken in the court below is

not to be returned. But all the process is to be fully and care-

fully returned. If the action was commenced by attachment, war-

rant, replevin or short summons, and aflSdavits and undertakings

were furnished, they ought to form a part of the papers returned.

If any objections were taken to the sufficiency of the affidavits,

the undertakings, or to the form of the process, or to the time or

manner of its service, such objections ought to be stated, since such

objections, if properly taken in the court below, are available upon

an appeal, even in cases in which a new trial is a proper remedy.

If no objection is taken in the court below, and issue is joined

without objection, all such errors and defects will be waived.

Wait II— 1 02
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Swartwout v. Boddis, 5* Hill, 118. The same case held that a

defect iu an affidavit on which a warrant was issued by the jus-

tice was not available upon an appeal, because the statute did

not require a return of the process by which the action was com-

menced. But the present law does require a return of the process,

Vol. I, 30, § 360, and any defects therein, or in the affidavits upon

which it is founded, will be available if the objection is properly

taken below. Malone v. Glark, 2 Hill, 657 ; Bennett v. IngersoU,

24 Wend., 113. And the appellant may properly raise the ques-

tion in the county court by moving that the proceedings in the

justice's court be held to be of no effect, and that the plaintiff

be nonsuited on account of the insufficiency of the affidavit, or

other defect, whatever that may be. lb.

If the county court refuses to entertain the motion at all, or if

it refuses to grant it in a proper case, the error may be reviewed in

the supreme court. li. In such a case, if the objection has been
properly taken in the court below, that operates to give a right to

renew it in the County court before the trial there. But if no

objection is taken below, or if it is so improperly taken as not to be

available, the right to renew it in the county court may be lost.

And so an omission to renew the motion in the county court,

even when it has been properly taken below, will be of no avail

upon an appeal to the supreme court, because such omission will

be deemed a waiver of the error.

A mere motion is sufficient to raise the question, if the ob-

jection is properly taken in the justice's court; it is not necessary

to set the matter up in the answer by way of abatement of the

action. Bennett v. IngersoU, 24 Wend., 113. The same matter is,

however, available by way of answer iu abatement, if the party

elects to set it up as a ground of defense. Sxvartwout v. Boddis, 5

Hill, 118. If the objection is a proper one to raise by way of

answer in abatement, and the defense is thus interposed, it will

clearly be available in the county court, since it will be one of

the issues in the action, and the county court must try it. Vol.

I, 31, <§. 366. Where the objection is one which does not appear

upon the face of the proceedings, an answer in abatement will

usually be the most appropriate mode of presenting the defense.

But where the objection is apparent upon the face of the papers,

as where an affidavit or undertaking upon which the process is

founded is defective, the most usual as well as the most convenient
course will be to raise the question by way of a motion to dis-

miss the action. This must, however, be done before any steps

are taken in the action, or the objection will be waived. Ante, 17

to 20, 50, 234 to 236. But if the objection is properly taken, and
it is overruled, the objecting party may then join issue without
waiving any rights, and without losing the benefit of his previous
objection. Ante, 20.

It will be seen, however, that the objections which can be
made thus available, must relate mainly to questions of jurisdic-

tion over the person, or as to the subject matter of the action.
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For iu these cases of new trials in the county court, the evidence
is not returned, and there is no review of the questions and objec-
tions made in the court below. The whole action is retried on
the merits, and the only objections available upon the trial are
such as are taken during the trial iu the county court. If the
appellant desires to review the rulings made in the court below,
during the progress of the trial there, he must appeal upon
questions of law alone, and have the evidence, objections and
proceedings all returned, so that the cause may be decided upon
the facts appearing upon the return. Ante, 800, 801.

Eeturning a ministerial act.'] The justice does not act judicially,

but ministerially, in making his return. His liability for a false

return has already been sufficiently noticed. Vol. I, 746, 747.

Defective return.'] The statute provides the mode of procuring
a further return when the original one is defective. Vol. I, 30,

^ 362. This subject will, however, be more fully noticed under the
title Amended return. As has been already seen, ante, 800, the
legal intendment of the appellate court is that all the evidence
and proceedings have been returned. But this intendment is

not conclusive, for either party may show, if he can, by affidavits,

or other legal proof, that the return is defective or omissive, and
that material evidence has not been returned, and if the fact is

established, a further or amended return will be ordered by the
appellate court. And the rule is the same where the return is

omissive or defective as to any othet matters or proceedings which
occurred in the court below. The statute, authorizing a further

or amended return, was intended to give the courts power to

order a further or amended return in any case in which the rights

of the litigant parties required it. It is a substantial remedy,
and it ought to be liberally extended to every case in which jus-

tice will be promoted by its application and enforcement. And
the benefits of this remedy are not confined to one party, for a
defective return will be required to be amended on the application

of either party, when such application is made in proper season,

and in due form of law. This power is a most valuable one,

since it enables the appellate court to compel such a return as

shall give both parties a full and a fair hearing upon all such
matters as occurred below, and on all the grounds of appeal.

Compelling return.] The law not only makes it the duty of a
justice to make a return to an appeal, but it enforces that duty
by attachment when it becomes necessary to do so. Vol. 1, 29, 30,

^ 360. But if the justice's fee for making a return was not paid
at the time of serving the notice of appeal upon him, he cannot
be compelled to make a return. 11.; Van Heusen v. Kirhpatriclc,

5 How., 422, 423.

The proceeding by attachment is in the nature of a punish-

ment for contempt of court. The statute just referred to, Code,

"^ 360, authorizes the issuing of an attachment, but it leaves the

mode of doing so to the usual practice of the courts as founded

upon statutes and the decisions of the courts. The general pro-
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visions of the statute will be found, 3 E. S., 849 to 855, 5th ed.,

particularly subs. 1, 7, 8, of § 1. There are several works which

quite fully explain the practice in relation to contempts. See

Orary's Special Proceedings, 375 to 418 ; 2 Burr. Pract., 212 to

221, 2d ed. ; 2 Tiflf. and Smith's Pract., 159 to 174.

In this article nothing more will be attempted than to state the

general rules applicable to such cases, and to give such practical

forms as may assist the practitioner in his proceedings.

Although in proceedings to punish for contempts there are two

modes in common practice, viz., by an order to show cause, or by

attachment, it is to be observed that the statute declares that a

return may be compelled by attachment. Vol. I, 30, § 360. It is,

therefore, the proper course to adopt that mode of proceeding.

If a justice neglects to make a return within the time allowed

by law for that purpose, without procuring an extension of time

either from the appellate court, or by stipulation of the parties,

he will be liable to an attachment. And he may be proceeded

against without any further notice than that given by the notice

of appeal served upon him.
But a liberal practice is always best, and therefore it would be

advisable to give the justice notice to make and file his return by

a specified day, and that in default thereof an attachment will be

applied for. Such a notice may be in the following form

:

Form of notice to nrnke return.

PULTON COUNTY COURT.

John Doe, Respondent,
agst.

Richard Roe, Appellant.

To RicHAKDSOisr P. Claek, Esq.

:

Sir— You will take notice that you are hereby required to make and

file a return in the above entitled action, within ten days from the service

of this notice upon you; that such appeal was taken from a judgment
rendered by you on the 20th day of July, 1865, in favor of John Doe, the

plaintiff, and against Richard Roe, the defendant, for the sura of $75

damages, and $5 costs ; that the notice of appeal was served upon you on

the 22d day of July, 1865 ; and that in default of your making such return

an attachment will be applied for against you.

Yours, &c., RICHARD ROE,
Dated August 4, 1865. Appellant.

This notice is entitled in the county court, for the reason that

the cause may be regarded as in that court, after an appeal has

been properly brought and perfected.

If the justice neglects to make his return, and to file it in the

county clerk's oflBce within the time specified in the notice, an

application may be made for an attachment. This application

must be made to the county court, or to the county judge of the

county in which the appeal is taken. See 3 E. S., 851, §§ 5, 6, 8,

5th ed.
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No notice need be given of tlie intended application, for by
statute the county court is always open for that purpose. Vol.
I, 4, § 31. Where the application is for an attachment in

the case of a neglect to make a further or amended return, the
court is to be deemed always open for that purpose. Yol. I. 30,

§ 362. But this section does not, in express terms, apply to the

case of an omission to make a return in the first instance. In
such cases, therefore, it may be proper to make the order to show
cause, or the attachment returnable at a term of the county court.

There is no reason why an attachment may be enforced at any
time in the case of a neglect or omission to make a further or

amended return, when that has been ordered, and to refuse to

give the same relief in the case of a neglect or omission to make
any return in the first instance. And it may be that ^^i 362, Vol.

I, 30, was intended to include both cases. But since it is not so

declared in terms, the prudent practice will be to follow the

practice prescribed in the Revised Statutes in those cases in

which an attachment is sought for an omission to make any
return.

If the justice neglects or omits to make any return, due proof

must be made of that fact before an attachment can properly be
issued. This proof ought to be made by affidavit, and may be
in the following form :

Affidavit that no return has ieen made.

[Title as in notice, ante, 812.]

Fdxton CouNTy, ss : Richard Roe being duly sworn, says, that he is the

defendant named in the above entitled action ; that on the 20th day of

July, 1865, a judgment was rendered against this deponent and in favor

of John Doe, for the sum of $75 damages and $5 costs, by Richardson P.

Clark, a justice of the peace of the town of Johnstown in said county, in

a civil action; that on the 22d day of July, 1865, this deponent duly

appealed from the said judgment to the county court of Fulton county

;

that on said 22d day of July, a copy of the notice of appeal was duly

served on said justice and said respondent, which said notice was as fol-

lows : {set out a copy of the notice served on the justice. If security was
given add the next clause.) That at the time of serving such notice, this

deponent paid the costs entered in the judgment, and $2 fees of the jus-

tice for making his return, and he also gave an undertaking in due form of

law to stay proceedings on said judgment, &c., which undertaking was
duly approved by said justice (or by the county judge), which undertak-

ing and approval were as follows: (set out copies.) That the justice neg-

lected and omitted !» make any return to said appeal as required by said

notice and by law ; that on the 4th day of August, 1865, this deponent served

a written notice upon said justice, by delivering the same to him personally,

of which the following is a copy: (set out a copy.) That the time for

making said return specified in such notice, has elapsed, and said justice

has refused, neglected or omitted to make and file any return to said appeal

as required by said notices and by law, and deponent asks that an attach-

ment in due form of law may be issued against said justice.

Subscribed and sworn before me, ) RICHARD ROE.,

this 15th day of August, 1865, [

John Stbwaet, County Judge.
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The county judge may issue an attachment immediately, or he

may issue an order to show cause why an attachment should not

issue. 3 E. S., 851, § 5, 5th ed. If it is deemed advisable to issue

an order to show cause, such order may be in the following form •

Order to show cause, Sec.

FULTON COUNTY COURT.

John Doe, Respondent,
agst.

Richard Roe, Appellant.

At a term of the Tultoa county court, held at the court house, in the

village of Johnstown, on the 15th day of August, 1865. Present,

Hon. John Stbwaet, County Judge, &c.
On reading and filing the affidavit of Richard Roe, the defendant above

named (and others, if any), showing that Richardson P. Clark, a justice of

the peace of the town of J'ohnstown, in said county, has refused, neglected

or omitted to make any return to the appeal taken in the above action from
a judgment rendered by said justice, as specified in the affidavit ofthe said

Richard Roe ; and, on motion of Horace E. Smith, attorney for the appel-

lant and defendant, it is ordered, that the justice, Richardson P. Clark,

show cause, or at the next term of this court, to be held at the court

house, in the village of Johnstown, on the last Tuesday of November,
1865, why an attachment should not issue against him, and why he should

not be punished for his alleged misconduct.
And it is further ordered, that copies of the affidavits and other papers

on which this order is made, be served upon the defendant personally, at

least ten days previous to the said last Tuesday of November, 1865.

Where the attachment is sought because of a neglect or omis-

sion to make a further or amended return, the court is always
deemed to be open, and the order to show cause may be made
returnable at the judge's offipe, at such reasonable time as may
to the judge seem proper.

The order must be served in the manner prescribed by law,

which is by personal service upon the justice.

This service is made by delivering a copy of the order to the

justice personally, and at the same time showing to him the

original order ; and this must be done at the least as early as

the time specified in them, or if no time is mentioned, then in

such time as the rules, practice or the law prescribe.

Due proof must be made of the service of this order, and
must be made by affidavit, which may be in the following form:

Proof of service of order, &c.

[Title as in notice, ante, 812.]

Fulton county, ss : James Pierson being duly sworn, says, that on the

15th day of August, 1865, he did, at the village of Johnstown, in said

county, serve a copy of the annexed order on Richardson P. Clark, the

justice therein named, by personally delivering a copy thereof to him, and
at the same time showing him the original order, which is hereto annexed.
Subscribed and sworn before me, ) JAMES PIERSON.
this 15th day of August, 1865, [

John Stbwaet, County Judge.
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This proof of service may be made at any time before it is

required for use ; but the proper way will be to make the affidavit
immediately after the service is complete. This course will avoid
any difficulties which might arise from the absence, death or other
cause preventing the party serving the order from making proof
of its service.

Instead of taking an order to show cause, or of taking an
attachment in the first instance, it is sometimes the case that the
application is made upon due notice to the justice. When this

is the case, the justice is served with copies of the affidavits upon
which the motion is founded, and he is at the same time served
with notice of the motion, which notice may be in the following
form:

Form of notice.

[Title as in notice, ante, 81 2.

J

Sir : Take notice that I shall apply to the next term of this court, to be held
in the court house, in the village of Johnstown, on the last Tuesday in No-
vember, 1 865, at the opening of the court on that day, or as soon thereafter as

counsel can be heard, for an order that an attachment, as for a contempt,
be issued against you, the justice who has refused, neglected or omitted to

make a return in this cause as by law required ; and for such other or fur-

ther order or relief, as the court may think proper to grant ; which motion
will be founded upon the affidavits, with copies whereof you are herewith
served. Dated &c..

Yours, &c., &. E. SMITH,
Att^y for Appellant.

To RicHAEDsoN P. Claek, Justice, <&G.

When the justice has neglected or refused to make an amended
or further return, pursuant to an order for that purpose, the

notice may state that the application will be made to the county
court, at the judge's office, at a time and place to be specified,

which must be the usual time for the service of a notice of

motion. Where the application is made upon notice, as in the

last case specified, the justice will appear and show cause by
affidavits, or otherwise, why an attachment ought not to be issued

against him. If he shows sufficient cause, the attachment will be
refused. But if he fails to make any appearance, or if the cause

shown, on appearance, be insufficient, an order for an attachment
will be made. And the rule is the same where no sufficient cause

is shown, on the return of an order to show cause. The order

for an attachment may be as follows :

Order for an attachment.

[Title as in notice, ante, 812.]
At, &c., on, &c., as ante, 814.

On reading and filing the affidavit of Richard Roe (and others if any),

showing that Richardson P. Clark, the justice named in the papers in this

action, has refused, neglected or omitted to make a return to the appeal in

this action, and, on motion of Horace E. Smith, Eeq., attorney for the

respondent, and after hearing James M. Dudley, Esq., attorney for the said

justice, it is ordered that an attachment, as for a contempt, be issued against
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the said justice, Richardson P. Clark, returnable at the next ter^-i of this

court, to be held at the court house, in the village of Johnstown, on the

last Tuesday of November, 1865 (or in case of a neglect to make a further

or amended return, make it returnable at the judge's office at atime and

place to be specified). And it is further ordered, that the said Richardson

P. Clark be held to bail on said attachment in the sum of dollars.

After procuring the order for an attachment, the next proceed

ing will be to make out the attachment, and to deliver it to the

sheriff for service.

Form of attachment.

(Seal.) The People of the State of New York, to the sheriff of the

county of Fulton, Greeting ; We command you that you attach Richard-

son P. Clark, so as to have his body before our county court at the next

term thereof, to be held at the court house, in the village of Johnstown,

on the last Tuesday of November, 1865, there to answer to us, as well

touching the contempt which he, as is alleged, hath committed against us,

as also such other matters as shall then and there be laid to his charge;

and, further, to perform and abide by such order as our said court shall

make in this behalf And have you then and there this writ ; and make
and return a certificate under your hand of the manner in which you shsU

have executed the same.

Witness, John Stewart, county judge of Fulton county, at Johnsto^r^,

this 15th day of August, 1865.

MORTIMER WADE, Clerk.

HoEACE E. Smith, Attoniey.

If the attachment is issued by the special order of the court, it

ought to be indorsed thus :
" Issued by the special order of the

court. Mortimer Wade, Cleric;" or, "Issued by the special

order of the court. Hold the justice to bail in the sum of five

hundred dollars. Mortimer Wade, Clerk."

If the attachment is issued in a case in which it issues without

the special order of the court, it may be indorsed thus :
" Let the

justice give security for his appearance, by bond, in the penalty

of one thousand dollars. Dated, &c. John Stewart, County

Judge, &c."
The attachment, when complete, should be delivered to the

sheriff for execution. And it is the duty of the sheriff to imme-
diately arrest the justice and to keep him in custody, unless he
shall entitle himself to be discharged by giving bail in the manner
prescribed by law.

If the attachment has been served, and the justice has given

bail, the sheriff 's return will be as follows :
" I have attached the

said Richardson P. Clark, and let him at large on bail, and the

bond taken by me is herewith returned. Jacob P. Miller,
Sheriff." Where the justice cannot be found, the return will be:

'STot found. Jacob P. Miller, Sheriff." When the justice is

attached, and no bail is given, the return is : " By virtue of the
within attachment I have arrested the said Richardson P. Olark,
and for want of bail, have him now here in custody before the
court. Jacob P. Miller, Sheriff."
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Upon the arrest of the justice, he may desire to give a bond for
his appearance to answer the attachment. The statute provides
for giving security in such a case. 3 E. S., 851, § 13, 5th ed. ; Id.,

852, ^ 14, 15.

The statute also prescribes some of the conditions which the
bond shall contain. The usual form of such bond is as follows :

Form of hand.

Know all men by these presents, that we, Richardson P. Clark, of the
village of Johnstown, and Daniel Stewart, merchant, of the same place,

and Isaiah Yanney, of the town of Johnstown, farmer, are held and firmly

bound mito Jacob P. Miller, sheriff of the county of Fulton, and his

assigns, in the penal sum of one thousand dollars, to be paid to the said

Jacob P. Miller, sheriff as aforesaid, and his assigns. For which pay-
ment well and truly to be made, we bind ourselves jointly and severally,

and our and each of our heirs, executors and administrators, firmly by
these presents.

Sealed with our seals, and dated the 15th day of August, 1865.

Whereas the above named Richardson P. Clark has been arrested upon
an attachment issued out of the county court of Fulton county, in a pro-

ceeding as for a contempt, in not making a return to an appeal brought in

an action in which John Doe was plaintiff, and Richard Roe was defendant,

and which was tried before- said Richardson P. Clark, and whereas said

Richardson P. Clark is now in the custody of Jacob P. Miller, as sheriff as

aforesaid.

Now, therefore, the condition of this obligation is such, that if the above
bounden Richardson P. Clark shall appear on the return of said attachment,

at the next term of this court, to be held at the court house, in the village

of Johnstown, on the- last Tuesday of November, 1865, and answer to the

said alleged contempt, and abide by the order and judgment of the court

thereupon, then this obUgation to be void, otherwise to remaia in full force

and virtue.

RICHARDSON P. CLARK,, [l. s.

DANIEL STEWART, [i.. s.

ISAIAH YANNEY, [l. s.

Sealed and delivered
)

in the presence of f
J. J. Davidson.

When the justice has been arrested and brought into court,

an order will be made requiring interrogatories to be filed, spe-

cifying the facts and circumstances alleged against him, and
requiring his answer thereto, in writing and under oath.

In relation to the entitling of the papers in these proceed-

ings, the rule is as follows : Where the proceedings are against

the original parties to the action, the pajjers are all entitled in the

original action. But if the proceedings are against persons who
are not parties to the action, the aflSdavit and papers previous to

the attachment and including it, are entitled in the original

action, and all the proceedings subsequent to that time ought to

be in the name of the people, on the relation of the party prose-

cuting the attachment.

Wait 11—103
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Order to file interrogatories.

FULTON COUNTY COURT.

The People of the State of New York,
ex rel. Richard Roe,

agst.

Richardson P. Clarfc

At, &c., on, &c., as ante, 814.

The defendant, Richardson P. Clark, Ibeing charged with a contempt of

court, in refusing, neglecting, or omitting to make a retui-n to this court,

upon an appeal duly taken thereto by Richard Roe from a judgment ren-

dered in favor of John Doe, by the said Richardson P. Clark, as a justice

of the peace, &c., and a writ of attachment having issued against him for

contempt, directed to the sheriff of the county of Fulton, returnable on

the 22d day of July, 1865 ; whereupon the said sheriff has returned

that he had attached the said defendant, and had let him at large on bail

(or, that he had attached the defendant and had him in custody before the

court), and the said defendant, now being, by virtue of such attachment,

personally before the court, and denying that he is guilty of the misconduct

charged, as aforesaid, against him, it is, on motion of Horace E. Smith,

attorney for the plaintiff, ordered that the said plaintiff do forthwith (or

within ten days) file in the office of the dark of this court interrogatories,

specifying the facts and circumstances alleged against the defendant ; and

that he serve a copy thereof upon the said defendant (or the attorney of

the defendant), and that the said defendant put in written answers to such

interrogatories, upon oath, and file the same with said clerk, within twenty-

four hours after the time when such interrogatories are served on him.

And it is further ordered, that it be referred to Archibald McFarlan,

Esq., counselor-at-law, residing in Johnstown, in said county, to examine

the said Richardson P. Clark on oath upon the said interrogatories, and to

take such further proofs as either party may produce before him in relation

to the alleged misconduct, and that he report such answers and proofs to

this court.

And it is further ordered, that the said. defendant attend before the said

referee, in the custody of the said sheriff, and that the said sheriff detain

the said defendant in his custody until the further order of this court.

After procuritig this order, filing and serving a copy of it, the

next step will be to draw and file interrogatories to be adminis-

tered to the defendant. These interrogatories may be in the

following form

:

Form of interrogatories.

[Title as in last form.]

Interrogatories to be administered to Richardson P. Clark above named,

for his refusal, neglect or omission to make and file a return to an

appeal taken to this court, from a judgment rendered by him in favor

of John Doe and against Richard Roe.
First interrogatory. Were you, or were you not, on the 20th day of July,

1865, a justice of the peace of the town of Johnstown, in Fulton county,

N. Y.?
Second interrogatory. Did you on that day, as such justice, render a

judgment in a civil action, in favor of the said John Doe and against the

said Richard Roe, for the sum of $75 damages, and 85 dollars costs ?

Third interrogatory. Did the said Richard Roe, on the 22d day of July,

1865, serve upon yoji a notice of appeal from said judgment to this court,
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and did he, at the same time,, pay to you the costs entered in said judg-
ment, and did he also, at the same time, pay to you the sum of two dollars
for making your return thereto ; and, further, did he, at the same time,
deliver to y^u an undertaking with sureties for the stay of execution in
said action, and did you approve in writing the suflBciency of the under-
taking and of the said sureties ?

Fourth interrogatory. Have you at any time made and filed any return
to said appeal, and if not, why have you refused, neglected or omitted to
do so?

Answer to interrogatories.

[Title as in order for interrogatories, ante, 818.]
The answer and examination of Richardson P. Clark above named, to the

interrogatories exhibited by the plaintiff for his examination pursuant
to an order of this court, dated the day of , 1865.

Mrst. To the first interrogatory this examinant answers and says, that
he was such justice at the time mentioned.

Second. He further answers the second interrogatory and says, that he
rendered a judgment such as is there described.

Third. He further answers the third interrogatory and says, that a
notice of appeal was served upon him at the time mentioned, and that
an undertaking was given by said Richard Roe with sureties, and that such
undertaking and sureties were approved in writing by this examinant.
But he says that his fee of two dollars for making his return was not paid
to him at the time of serving the notice of appeal, and that the said sum
tias never since been paid or tendered to him.

RICHARDSON P. CLARK,
Subscribed and sworn before me, )

this day of , 1865, f

A. McPaelast, Referee.

Order discha/rging attachment.

I^Title as in order for interrogatories, ante, 818.]

At, &c., on, &c., as ante, 814.

On reading and filing the answer of Richardson P. Clark, to the inter-

rogatories filed against him in this cause, and on motion of James M.
Dudley, of counsel for the said Richardson P. Clark, it is ordered that the

attachment issued in this cause be and the same is hereby discharged.

Order convicting defendant for contempt.

[Title as in order for interrogatories, ante, 818.1

At, &c., on, &e., as ante, 814.

A writ of attachment having heretofore issued out of this court against

the defendant, Richardson P. Clark, for his contempt in refusing, neglecting
or omitting to make his return to an appeal duly brought by Richard Roe,
from a judgment rendered by said Richardson P. Clark in favor of John
Doe and against said Richard Roe, which attachment was directed to the
sheriff of Fulton county, and returnable on the day of , 1865

;

and the said sheriff having returned that he had attached the said' Richard-
son P. Clark, and had let him at large on bail (or that he had attached the

said Richardson P. Clark, and had him in custody before this court), and
the said Richardson P. Clark having appeared personally .before the court,

aud interrogatories, specifying the facts and circumstances alleged' against

the said Richardson P. Clark, having, by order of the court, been filed,

and a copy thereof having been served on the said defendant (or on H. E.
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Smith, Esq., his attorney), and it having been referred to Archibald

McFarlan, Esq., to examine the said Richardson P. Clark on oath upon

such interrogatories, and to take such further proofs as either party might

produce before him in relation to said alleged contempt; |nd the said

referee having made his report, and it appearing to the court from^ such

report and the answers and proofs thereto, and the original affidavits on

which said attachment issued, that the said Richardson P. Clark is guilty of

the contempt charged against him, and that such misconduct was calculated

to or did actually defeat, impair, impede or prejudice the rights of the plain-

tiff above named. Now, on motion of H. E. Smith, Esq., attorney for the

plaintiff, it is ordered that a fine of dollars be and the same is hereby

imposed upon the said Richardson P. Clark for his misconduct. And it is

further ordered, that the said Richardson P. Clark pay to the plaintiff the

costs and expenses of these proceedings, amounting to the sum of

dollars.

It is also further ordered, that the said Richardson P. Clark be and he is

hereby directed to stand committed to the common jail of the county of

Fulton, there to remain charged upon said contempt, until the fine imposed
as aforesaid, together with the said costs and expenses, shall be fiilly paid,

unless he shall be sooner discharged by the court, and that a warrant issue

to carry this order into effect.

Warrant of commitment.

(Seal.) The People of the State of New York, to the sheriff of the

county of Pulton, Geeeting : Whereas, on the day of , 1865,

by an order made by the county court of the county of Fulton, at a terra

thereof, held at the court house, in the village of Johnstown in said county,

in an action pending therein, wherein Richard Roe was plaintiff and
Richardson P. Clark was defendant, it was ordered that the said Richard-

son P. Clark be committed to the common jail in said county, there to

remain charged with the contempt mentioned in said order, until he should

have paid the fine imposed upon him for his misconduct, amounting to

dollars, and that a warrant issue to carry the said order into effect.

Now, therefore, we command you, that you take the body of the said

Richardson P. Clark, and him safely and closely keep in your custody,

in the oommon jail of the county of Fulton, until he shall have fully paid

the fine imposed as aforesaid, to wit, the sum of dollars, and also the

costs and expenses aforesaid, amounting to dollars, with your fees

hereon, or until the said Richardson P. Clark shall be discharged by the

further order of the court. And you are to return this writ, and to make
and return to our said court a certificate, ander your hand, of the manner
in which you shall have executed the same.

Witness, John Stewart, county judge of Fulton county court, at Johns-
town, the day of , 1865.

MORTIMER WADE, Cl^k.
.H. E. SMITH, Attorney.

This warrant should be indorsed thus : " By the court. MOE-
TiMBK Wade, CterJc."

This proceeding by attachment for not making a return, is a
matter entirely between the appellant and the justice, and for

that reason none of the notices, orders or other papers in the
matter need be served upon the respondent. When a return
is not made, the respondent's remedy is by motion to dismiss the

appeal; and when an appellant neglects"^or refuses to procure a
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return, or at least to attempt to do so witMn a reasonable time,
the court may dismiss the appeal for such neglect ; and this is

especially the rule when the appellant refuses to make an effort

to procure a return after a proper request, or after due notice by
the respondent to procure it.

The court, however, will not dismiss an appeal until a reason-
able time has been allowed for making a return. And, if any
reasonable excuse exists for the delay, a considerable length of
time will be allowed for the purpose of making and filing such
return. And where an appellant moves promptly and diligently

in procuring a return, but the matter is delayed without his pro-
curement or fault, the court will refuse to dismiss the appeal for

any such delays.

Amended or further return.] The power of the county court to

compel a return Jias just been explained. But when a return has
been voluntarily made, it may be omissive or in some other
respect defective, and in that case the court possesses the same
power to compel a further or amended return that it has to com-
pel an original one. Yol. I, 30, § 362. There is one important
point to be observed in relation to the practice in procuring a
further or amended return ; and that is that the county court is

to be deemed always open for that purpose. And therefore an
application for an attachment, or an order granting one, may be
granted at any time, on reasonable notice, when any notice is

necessary. The forms of proceedings for contempts are alike,

whether the attachment is sought for a neglect to make any
return, or for a refusal or omission to make an amended return

when that has been ordered.

Vigilance in protecting a party's legal rights is as important
here as elsewhere in legal proceedings. And when a return has

been made and filed in the clerk's office, it is the duty of both
parties to promptly examine it for the ptirpose of ascertaining

whether it is omissive or defective in any particular. If it is

found to be complete and satisfactory, nothing remains to be done
but to bring the cause on for a hearing and determination ; but

if it is found to be defective, the party desiring to have it amended
should promptly make a motion for that purpose, and, as we
have already seen, ante, 813, the court is always open for this

purpose. Either party is entitled to an amended or further return

when that is required, and therefore either party may apply for

it by motion.
"When the application is made to the county court, it may be

made at any reasonable time before the cause is argued, unless

some rule of that court requires the application to be made within

some prescribed time. But when the county judge is incapaci-

tated from hearing the cause, and he certifies it into the supreme

court, the notice for the application must be given within twenty

days after the date of the county judge's certificate, or it will be

too late. Eule 53 of sup. court.

The statute requires thp original return to be filed, and for that
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reason no motion for au amended return need be made until that

has been done. And the court would not, probably, before that

time, entertain a motion for an amended return. Fish v. Ferris, 3

E. D. Smith, 568, 569.

There may be instances in which it will be apparent from the

face of the return, that it is defective, and in that case the court

may order a further or amended return, without other proof,

upon the mere production of the original return. But it is

almost invariably the case that proof of the defects or omissions

must be made by affidavits. Such affidavits are always a suffi-

cient foundation for a motion for an amended return, if they con-

tain facts sufficient to authorize or require such amendment to

be made. Lynsky v. Pendegrast, 2 E. D. Smith, 43.

As a general rule, a motion for an amended return ought to

be made before the cause is brought to argument ; and if a party
should bring the case to a hearing upon his own notice, before

procuring an amended return, the court might refuse to entertain

the motion at that stage of the action. But, notwithstanding
that, the mere fact of noticing the cause and bringing it on for

argument does not, in any manner, deprive the court of the

power of ordering the cause to stand over, for the purpose of

hearing an application for an amendment of the return, and
where it is evident that justice will be promoted by suspending
the argument and ordering the cause to stand over for an amend-
ment of the return, the courts will sometimes pursue that course.

Foley V. Alger, 4 E. D. Smith, 719 ; Matthews v. Fiestel, 2 E. D.
Smith, 91. Such a practice is not, however, to be encouraged,
since it encourages negligence ; and the proper corrective is to

require the payment of costs for the favor, especially when it is

evident that the omission to move in due season was the result

of inexcusable negligence.
The power to order an amended return is not limited, and

therefore the county court may order such a retui-n as frequently
as the case may require it, and until the return is as complete as
either party may be entitled to have it, upon the proofs made.
In those cases which are heard and decided upon the facts

appearing on the face of the return, it will be best, as a general
rule, to allow amendments liberally, when the facts proved will

authorize such a course.

Magistrates sometimes omit matters which seem to them unim-
portant; while one of the parties may deem them of great
value as a part of the case. Such omissions are, usually,
unintentional ; but there are cases in which the aggrieved party
believes that design had quite as much influence in producing
the result as any other cause. Such suspicions may be well or
ill founded, but however that may be, the applicant is entitled to
be fully heard upon the merits of the question whether the
return is really omissive in material particulars.*
A party who believes, or knows, that a return is defective,

ought not to bring it on for a hearing; for, as we have already
(a) Smith v. Johnson, 30 How., 374. Note 102.



RETURN ON APPEAL. 823

seen, ante, 805, the return is conclusive as to the facts stated;
and it will also be presumed to contain all that transpired below,
unless the contrary appears from the return itself, ante, 800 ; and
if the party brings the cause to a hearing upon such a return, he
will be compelled to abide by what it contains, unless the court
should order it to stand over for amendment, which, in some
cases, is done for the furtherance of justice. Ante, 802.

When an application is made for an amended return, the court
ought to examine the matters in respect to which a further or
amended return is sought, and the application should be refused

in respect to whatever is irrelevant, or is not material and impor-
tant to the questions presented for review. Onderdonk v. Ranlett.

3 Hill, 323, 329.

Where it is evident that the judgment must be reversed, even
though an amendment were ordered, the motion for an amended
return will be denied. A motion for an order for an amended
return will be denied when it is evident from the return that the
judgment must be reversed, even if the amendment were ordered.

WigJitman v. Olapp, 2 Cow., 517. So, where a motion is made
by a respondent for amendment, the motion will be denied where
it appears by the appellant's affidavits, and by the balance of

proof, that the amendment sought is incorrect in point of fact. lb.

The court will not order the return of a notice, or other paper,

which cannot affect the decision upon the appeal. Keeler v.

Adams, 3 Oaines, 84. And an affidavit, which is made for the

purpose of procuring an amended return, must state wherein
the errors consist, so that the court may see whether they are

material or not. Leonard v. Sunderlin, 3 Oaines, 136.

An appellate court does not compel a justice to return any
particular fact as true or false, but merely whether alleged facts

are true or untrue. In one case. Palmer v. Peck, 2 Oow., 461, it

was moved that a justice should amend his return, by stating

certain things and omitting or denying others, but the court

denied the motion, and said: "We never direct the justice to

return that such a thing is true or otherwise, but merely order

him to supply defects by stating whether the matters to which
he is legally called upon to return, and to which he has omitted

to answer, be true or false."

Where an order for an amended return is granted by a county

court, the return is not complete or perfect until such amended
return has been made and filed, and the cause cannot properly

be placed upon the calendar before that time. People \. County

Judge of Clinton Co., 13 How., 277. And if, in such a case, the

county court dismisses the appeal for want of prosecution, before

the amended return has been filed, the proceeding will be irregular

and void, and a mandamus will be issued by the supreme court

compelling the county court to reinstate the case and proceed to

render a judgment. J&.

Where a return is silent in relation to the matters relied upon

as the grounds of reversing the judgment rendered below, it is
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the duty of the appellant to procure aa amended return which

will show the alleged errors. Baum v. Ta/rpenny, 3 Hill, 75 ; War-
ring V. Loomis, 4 Barb., 485 ; Stafford v. Williams, 4 Denio, 182,

183 ; Capewell v. Ormsby, 2 E. D. Smith, 180 ; Eawson v. G-row,

4 Id., 18.^

The statute does not prescribe any time within which an

amended return must be made and filed ; and for that reason the

order requiring an amended return should specify the time within

which it must be done. And if the justice fails to comply with

such order, he will be liable to attachment in the same manner
as for a neglect or refusal to make and file the original return.

On a motion for an amended return, it is not necessary to serve

any notice of the motion, or any copies of the moving aflSdavits

upon the justice. It is sufficient to serve those upon the opposite

party. But when an order for an amended return has been
obtained, a copy of such order must be served upon the justice.

This must be done for the purpose of enabling the justice to know
precisely in what particulars he is required to amend his previous

return. Full information ought to be given to the justice of

those matters or defects which are complained of as omissions,

imperfections or errors in the return.

If a return is defective on account of some mistake made by
the justice, either in omitting or in erroneously stating material

matters, he may apply to the county court for leave to correct or

amend his return. And, in one case, a justice was permitted to

make the application even after the cause had been noticed for

argument, upon his affidavit that a gross imposition had been
practiced upon him. Simpson v. Carter, 5 Johns., 350. In such a

case the cause will be ordered to stand over for the purpose of

allowing the justice to make an application to the court for leave

to amend or correct his return. li. Notice of the motion, and
copies of the affidavits upon which the motion is founded, must
be served upon the attorney for the appellant. lb. If the error

was caused by the acts of the respondent's attorney, there is the

same reason for requiring a similar practice upon the justice's

application. After the original return has been filed, the justice

is not at liberty to volunteer an amended or supplementary
return, but must obtain leave of the appellate court for that

purpose. Barker v. Webster, Superior Court, Buffalo, cited 2 Ohnt.
Dig., 1970.

Where the court thought that its decision might depend upon
the construction of a lease which was read in evidence below,
but not set forth in the return, the court, of its own motion,
ordered the justice to amend the return by setting forth a copy
of the lease. Howland v. Miller, Superior Court, Buffalo, cited 2

Clint. Dig., 1970. In such a case, if the argument had com-
menced, the court would suspend the hearing until the amended
return was made and filed. Since the county court is always
open for the purpose of applications for an amended return, suet

(a) Note 703.
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applications ought to be made promptly after the error or defect

is discovered by the justice.

Under the old practice, if a justice returned precisely and spe-
cifically as to all the facts stated in the afiidavit upon which the
certiorari was allowed, the court would have refused to order an
amended return founded upon supplementary aflSdavits which
stated grounds of error not specified in the original affidavits.

Butler V. Mclntyre, 2 Johns., 182. So, too, it has been held, since

the Oode, that the appellate court would not reverse a judgment
for any errors except such as were stated in the notice of appeal,

ante, 779, though other judges have taken an opposite view of
the matter, ante, 780. And again, a notice of appeal is amendable,
and when it has been amended, it would certainly be proper to

require the return to answer as to the points allowed to be insert-

ed in the notice of appeal, and this could be done by an amended
return if necessary.

In one case, Sudd v. Baker, 7 Johns., 548, a justice signed a
return which had been drawn by the appellant's agent or attorney

;

the justice subsequently made a supplementary return declaring

the first one incorrect, and he afterwards made a still further

return in which he declared that the supplementary return was
also erroneous, and that the original return was most nearly cor-

rect, and upon a motion for leave to file the returns, the court
rejected both of the supplementary returns.

If the return of a justice is evasive, and his conduct is disin-

genuous, the court will order him to amend it, and require him
to pay the costs of the application, upon a proper motion for that

purpose, if a proper notice of the application is given to him.
Bird V. SilsUe, 1 Cow., 582.

On a motion for an order requiring a justice to amend his return,

one party read a certificate from the justice corroborative of the

moving papers ; but the other party read an affidavit made by
the justice contradictory of the certificate, and explanatory of the

manner in which it was given, and it was held that the affidavit

ought to outweigh the certificate. Keeler v. Adams, 3 Oaines, 84.

• The effect of an arbitration of a cause after an appeal has been
brought, has been explained elsewhere. Vol. I, 1033.

Form of additional return made 'by justice voluntarily.

To the county court of Fulton county :

In pursuance of the notice of appeal heretofore served upon me, and

now on file in the office of the clei-k of Fulton county, and in obedience tG

the law, I do hereby make a further return in the action in which John
Doe is plaintiff and Richard Roe defendant, and do certify and return that

I accidentally omitted to state the evidence of A. B., a witness sworn in

behalf of the said John Doe, on the said trial before me ; and that said

A. B. testified on the trial as follows : (State the evidence in the usual

manner.) I do further certify and return that after the evidence had been

closed and the cause summed up by the counsel for the respective parties,

I charged the jury as follows : (State the substantial parts of the charge

given.) Dated Johnstown, August 7, 1865.

RICHARDSON P. CLARK, Justice.

Wait 11—104
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In such an additional return the essential point is to supply

the defects or to correct the errors in the return previously made
in the cause. In doing this, care should be taken to return fully

and particularly all such matters as are necessary to constitute a

full return.

In most of the cases in which an amended return is sought,

the motion is founded upon affidavits made or furnished by the

party who desires an amendment of the return. The essential

features of such an affidavit are that it sets forth truly, fully and

particularly the points, matters or things in which it is claimed

that the original return is defective. A general form for an affi-

davit will be here given ; but the particulars in which a return

may be defective are so numerous that scarcely any two cases

will be similar in the facts forming a ground of the motion. For

this reason any form which may be given, will merely serve as

an outline, which must be filled up according to the circum-

stances of each particular case.

General form of affidavit for an amended recurn.

FULTON COUNTY COURT.

John Doe, Respondent, /

agst.

Richard Roe, Appellant.

FuLTON" County, ss : Richard Roe being duly sworn, says that he is the

appellant in the above entitled cause ; that Richardson P. Clark, the justice

who tried the said cause in the court below, has made and filed a return in

obedience to the notice of appeal served upon him, which return was filed

in the Fulton county clerk's office on the day of , 1865. And
deponent says that said return is omissive and defective in several material

particulars, and among other things it omits to state that this deponent duly

made an application to adjourn the trial of the said cause while the same

was pending before said justice ; that this deponent made due proof and

ofieved sufficient security to entitle him to an adjournment of the same,

and that said justice improperly refused to grant the adjournment sought.

And deponent further says, that on the application for such adjournment

he was duly sworn by the said justice, and testified to the following facts

:

(state fully such facts as were sworn to, but omitted in the return ;) that

this deponent also proved by Lucius J. Smith the following facts : (state

the facts ;) that this deponent also offered to give such a bond as may be

by law required for an adjournment in such an action, and that he offered

Lucius J. Smith and Francis Burdick as sureties in said bond, which

sureties were abundantly responsible and were legally capable of becoming
such sureties. And deponent further says, that said justice rejected both of

said sureties, and denied the application for an adjournment, and that such

decision is one of the grounds upon which this appeal is founded, and is so

stated in the notice of appeal.

Subscribed and sworn before me, ) RICHARD ROE.
this 7th day of August, 1865, f

Peter W. Plantz, Justice.

Such an affidavit ought to be folioed as is the practice in courts
of record. But no stamp is required upon affidavits in legal pro-

ceedings. Vol. I, 1104. After completing it, the proper copies
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must be made for service upon the opposite party, and for prov-
ing service thereof. If other aflQdavits are required besides those
made by the party, let them be prepared and copies of them made
for service. After the aflfldavits are completed, the next step will

be to draw a notice of the motion for such amended return.

This notice is hAei', and may be in the following form s

Form of notice of motion, &c.

[Title as in aflSdavit, ante, 826.]

Sir : Please to take notice, that upon tte return on this appeal, now on
file in the Pulton county clerk's office, and upon affidavits, with co; ies of

which you are herewith served, a motion will be made in the Fulton county
court, before the Hon. John Stewart, county judge of Fulton county, at his

office in Johnstown, on the day of , 1865, at ten o'clock a.

M., for a rule, or order, requiring Richardson P. Clark, the justice who
tried the cause in the court below, to make a further and amended return,

on this appeal, or for such other or further rule, order or relief, as the court

may deem proper to grant. Dated August 29th, 1865.

Yours, &c., SMITH & CARROLL,
Attorneys for Appellant.

To Wells & Dudley, Esqs.,

Attorneys for Hespondent.

Such a motion may be made at any time, since the county
court is always open for such motions. But in giving notice

of motion, care should be taken to give as much time as is

required in ordinary motions in courts of record. When the

affidavits and notices are complete, serve them in the usual man-
ner. But no copies of the affidavit or of the notice of the motion
need be served on the justice who made the return, unless it is

in a case in which it is sought to subject him to costs for an e^a-

sive return, or some similar case. Ante, 825.

At the time appointed for the motion, the moving party must
attend at the place named in the notice of motion, prepared with
proof of the service of copies of the affidavits and of the notice

of motion. If no opposition is made, the court will usually grant

the motion as of course, if the matter sought by the amended
return is material.

If the opposite party concludes to oppose the motion, it will

usually be upon the following grounds : 1st. That the moving
papers are insufficient, or that they have not been properly

served ; 2d. If sufficient and properly served, that the facts are

not truly or fully stated in the moving affidavits ; or, 3d. That the

matters are not material, or that the facts, if returned as claimed,

would not change the result of the appeal. The grounds of

opposing such a motion are as numerous as there are tenable

objections to urge against the motion ; and the nature of the

objections will be matter of fact or of law, as the circumstances

of the particular case may demand. If there is a dispute as to

the truth of the matters stated in the moving affidavits, the proper

way to raise the question is by preparing counter affidavits, and

reading them on the hearing of the motion.
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Draw the affidavits in the usual form, and state the facts as

they may be in the particular case, or so as to present such facts

as are deemed important in the disposition of the motion.

Fo copies of the affidavit need be served on the opposite party ; it

will be sufficient to produce and read them at the hearing of the

motion. But the original affidavits used by both parties ought

to be filed with the clerk of the court, unless the county judge

retains them for the purposes of the motion, in which case he

will either file them, or direct it to be done.

After reading the affidavits, and such portions of the return as

may be material, the motion is argued in the usual manner.

The moving party ought to be prepared with a draft of an order

such as he deems himself to be entitled to ; and this ought to be

presented to the court at the argument. Such orders are fre-

quently modified by the court, after hearing the arguments of both

parties, and such an order as is proper is then granted. After the

order is granted it ought to be filed with the county clerk, and
copies of it served upon the opposite party and upon the justice

who tried the action and made the return. The order may be

drawn in the following form

:

Form of order for amended return.

FULTON COUISrTY C . UilT.

John Doe, Eespondent, )

agst. \
Richard Roe, Appellant. (

At a term of the county court held at the office of the Hon. John Stewart,
county judge, &c., &c., at Johnstown, on the 8th day of August,

1865. Present, Hon. John Stbwakt, county judge.

On reading and filing affidavits and notice of motion and proof of the

service of the same, and after hearing Horace E. Smith, Esq., for the motion,

and John Wells, Esq., appearing and opposing, it is ordered that Rieh
ardson P. Clark, Esq., who tried this cause, amend the return filed therein,

and therein state whether or not the said Richard Roe, on the day this

cause was tried before him, did or did not ask or move for a further adjourn-

ment of the cause on account of the absence of a material witness for him,

by the name of Peter Smith, -who resided in the county of Fulton, or how
otherwise ; and whether the said Richard Roe was not sworn, and testified

to the said justice that since the last adjournment he had procured two
subpoenas for the said Peter Smith, and had endeavored to serve him there-

with ; that one of the said subpoenas he had given to Alexander Stewart,

and hired him to go to the residence of the said witness and subpoena him,

and that he had been informed by said Stewart that he had subpoenaed said

witness to attend this trial at the day, but that said witness was sick and

confined to his bed and could not come, or how otherwise ; and whether
or not said Richard Roe further testified in said application that Peter

Smith was a material witness for him on the trial of this cause, and that he

could not safely proceed to the trial of this cause without his testimony,

and that he expected the said Alexander Stewart every moment in court,

and that he would then prove by him that said Peter Smith had been
subpoenaod and was sick and unable to attend court, or how otherwise ; and
whether oi- not the said justice refused to wait a few moments for the said

Alexandei' Stewart to come into court, and also refused to grant said

Richard Roe a further adjournment on his said application or how other-
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wise ; and it is further ordered that said Richardson P. Clark make said

amended return and file the same with the clerk of Fulton county within

ten days after the service upon him of a copy of this rule or order, or that

he show cause before the Hon. John Stewart, at his office in the village

of Johnstown, on the day of , 1865, at ten o'clock a.m., why an
attachment should not issue against him.

MORTIMER WADE, Glerh.

In drawing an order for an amended return, the attorney who
obtains it ought to be careful to state with particularity every
point or fact as to which he seeks information in the amended
return. A copy of the order ought then to be served upon the

opposite party and upon the justice, with a notice indorsed

thereon, in the following form, or some other similar one :

Farm of notice of order.

Sir : Take notice that the within is a copy of an order filed in this cause.

Tours, &c., SMITH & CARROLL,
Attorneys for Appellant.

To Richard P. Claek, Esq., and to

Wells & Dudley, Esqs.,

Attorneys for JRespondent.

Upon the receipt of a copy of this order and notice, it is the

duty of the justice to comply with its terms within the time pre-

scribed therein, unless he has some legal excuse for not comply-

ing with it. And iu that case he must appear and show cause

before the county judge at the time specified therefor in the

order. Usually there is no legal reason for not complyiug with

the order by making and filing an amended return. And the

justice may comply with the order by making his amended
return in a form like the following:

Form of amended return.

FULTON COUNTY COURT.

John Doe, Respondent,

agst.

Richard Roe, Appellant.

To the county court of the county of Fulton

:

The undersigned, in obedience to the rule, or order, hereto annexed,

returns : that the said Richard Roe, on the day the cause in said rule or

order mentioned was tried before me, did ask or move for a further

adjournment, on account of the absence of a material witness, as he alleged,

by the name of Peter Smith, who, he alleged, resided in the county of Ful-

ton, but he did not produce or offer any evidence that the said Smith had

been subpoenaed to attend said trial as a witness.

The undersigned further returns, that the said Richard Roe was sworn,

and testified to the undersigned, that since the last adjournment of said

aause, he had procured two subpoenas for said Smith, and endeavored to

serve him therewith, and that he had given one of the said subpoenas

to Alexander Stewart, and hired him to go to the residence of said wit-

ness and subpoena him ; and that he had been informed by said Stewart

that he had subpoenaed said witness to attend the trial of said cause on

said day, and that he was sick and confined to his bed, and could not come.
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as he was also informed by said Stewart ; and that the said Smith was a

material witness for him on the trial of said cause, and that he could not

safely proceed to the trial thereof without his testimony, and that he

expected the said Alexander Stewart in court every moment, and he would

then prove by him that said Smith had been subpoenaed, and was sick and

unable to attend said trial.

But the undersigned further says, that no evidence whatever was offered,

to him to show that any subpffina had in fact been served upon the said

Smith by the said Stewart, or by any other person, or that Smith was

sick or unable to attend, or that said Stewart had ever been to his house to

subpoena him. The undersigned denies that he refused to wait a few

moments for the said Stewart as requested by said Roe, but, on the contrary,

says, that at the request of said Roe, he waited according to his best

recollection and belief, about half an hour for said Stewart, who not then

having arrived, the undersigned proceeded to the trial of the said cause,

and refused to grant said Roe a further adjournment, because it was con-

sidered that he had not shown himself to be legally entitled to such

adjournment.
Dated Johnstown, August 31, 1865.

RICHARDSON P. CLARK, Justice.

When the amended return is filed in the county clerk's office,

and neither party desires a further return, the cause will be ready

to bring on to argument, which will be the next subject discussed.

SECTION IV.

AEaUMBNT or APPEAL.

When an appeal is taken in a case in which there is no new
trial in the county court, but the cause is heard upon the facts

appearing in the return, the only points which can usually be

made are such as arise upon the facts appearing in the record

itself. There are some exceptions to this rule, as in the case of

assigning error in fact, which will be explained in a subsequent
place. When the cause is heard upon the return, the questions

made are usually matters of law, and these are argued before the

court. But there is occasionally a case in which a reversal is

asked on account of an erroneous finding upon questions of fact;

this matter will be hereafter discussed.

In the present section the principal subjects of attention will be
such as relate to the practice on the argument or preceding it,

omitting the subject of the decision or the rules relating thereto

until discussing the title Judgment.
Rearing at what term of the court.'] Where the appellate court

has several judges, as in the case of the Ifew York common
pleas, or the superior court of the city of Buffalo, there are both
general and special terms of the court. And in all appeals in

which the case is heard and decided upon the return, the argu-
ment must be heard at a general term of the court. Vol. I,

30, § 364.

But in the county courts there is but one judge, and every
cause is heard by him, unless transferred to some other judge by
virtue of some statute. There is not, therefore, any such thing
as a distinction between general and special terms of the county
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court. A county judge may appoint particular terms for the
hearing of law arguments, and others for the trial of issues of
fact by a jury, but that would not make one term a general and
the other a special one. Any term of the county court at which
the argument is heard is, for the purposes of the law, a general
term.

Either "party may bring cause to argument.'] After the return
has been made and filed, the cause may be noticed for argu-
ment by either party, unless a motion for an amended return
should be pending.* If the return is not complete and an order

is made for an amended return, this will operate as a stay of
the proceedings on the argument until the amended return is

filed. Ante., 823.

If a motion for an amended return has been made and is pend-
ing, the court will not hear the argument of the appeal until

after the decision of the motion, nor until the return comes in, if

an amended return is ordered.

TTpon what notice.'] A cause cannot be brought to argument
upon any notice less than eight days. Vol. I, 30, § 364. Of
course this rule may be modified or entirely waived by the par-

ties, if they choose to do so. And if the case is actually argued
in open court this will be regular, although the agreement to

argue was a mere verbal one. But a mere oral argreement will

not be enforced by the courts. Eule 13 of supreme court; see

Voorhies' Code, 854, 855, 8th ed.

After a cause has been regularly noticed by either party, and
placed upon the calendar, it will continue thereon until the cause
is disposed of. Vol. I, 30, § 364. And in such a case, no further

notice of argument is necessary, even though the case is moved
at a subsequent term of the court. Townsend v. Keenan, 2 Hilt.,

544.

Putting cause on the calendar.} After a return has been filed, if

it is complete or satisfactory to the parties, and either party has

noticed the cause for argument, it is the duty of the clerk to place

it upon the calendar. In doing this, the priority of the causes will

be governed by the date of the filing of the return.

To secure the entry of a cause upon the calendar, the party

noticing it should furnish the clerk of the appellate court with a

note of issue, containing the title of the action, the nature of the

issue, whether tried by jury or an argument upon the return, the

names of the attorneys, and the date of the filing of the return.

This notice ought to be given in due season, so that the clerk may
make up the calendar with as little trouble and alteration as pos-

sible. The proper mode will be to file a note of issue at the time

of serving the notice of argument.
If the case is one in which a new trial can be had, the statute

requires the note of issue to be served on the clerk at least eight

days before the commencement of the term of court. Vol. I, 30,

§ 364. A similar rule ought to be enforced in eases which are

heard on the return. In cases of new trials the clerk is required
(a) Note 694.
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to enter the cause upon the calendar according to date of the

return. Vol. I, 31, § 364. This practice differs from that which

obtains where the cause is heard upon the return, for the gen-

eral practice there has been to arrange the causes according to the

priority of the filing of the return. Uniformity in practice would

require that all causes should be placed upon the calendar accord-

ing to the date of the return, as required by statute in cases or

new trials.

In the county courts it is the common practice to hear both

classes of appeals, whether on new trials, or upon the justice's!

return ; and they are either of them heard at the same term as

may be convenient to hear them.
The Code prescribes the order of disposing of causes upon

the calendar. Code, § 257. And this section is applicable to the

county courts. Id., § 8. That order is : 1. Issues of fact to be

tried by a jury. 2. Issues of fact to be tried by the court.

3. Issues of law. In making up the calendar, the county clerk

ought to arrange the causes in the order thus specified. To do
this, he will first insert the causes in which a new trial is to be
had in the county court, and these are to be arranged according

to the date of the justice's return. The next class of cases will

be those appeals which are heard and decided upon the justice's

return, and these are arranged in the order of time in which they

were filed in the clerk's office, unless the court otherwise orders,

either by general rules, or by particular direction.

The note of issue filed with the clerk may be in the following

form:

Form of note of issue on argument.

FULTON COUNTY COURT.

John Doe^Eespondent, ) g. E. Smith, Plaintiff's Attorney.

Richard Roe! Appellant. \
^- McFaelan, Defendants Attorney.

Appeal to be heard on justice's return. Return filed August 8th, 1865.

Defendant's note.

Where a new trial is to be had in the county court, the note

of issue will differ somewhat in form.

Form of note of issue on new trial.

FULTON COUNTY COURT.

JohB Doe Respondent,
) McLsmrEE Feasee, Plaintiff's Attorney.

Richard Roe, AppeUant. j
JoHN Wells, Defendant's Attorney.

Appeal to be tried by a jury in the county court. Date of the justice's

return is August 8th, 1865.
Plaintiff's note.

Dismissing appeal for neglect to "bring it to a hearing."] After a
cause has been regularly noticed, and then placed upon the
calendar, it must be disposed of before the end of the second
term following, or the court is required to dismiss the appeal
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unless the canse is continued by special order for cause shown.
Vol. I, 30, § 364.

This clause of the statute does not seem to apply to any
appeals, except those which are heard upon the justice's return.

And even in those cases the court will listen favorably to any
reasonable cause of delay.

Where the amount of business to be disposed of by the court

is large, it is a general rule to require the parties to be ready for

the argument at the time when the cause is regularly called on
the calendar. Tryon v. Jennings, 22 How., 421. And in the ^ew
York common pleas, the engagements of counsel in an other
court is not sufficient cause for postponement. IT). This rule,

however, would not be applied by most county courts, since the

same reason would not exist for its enforcement. There are so

many reasons why it may be proper to postpone the argument
of a cause, that it is unnecessary to enumerate them. And yet
while a reasonable excuse will induce the court to retain the
cause by special order, yet no court would do so for the purpose
of permitting an unjust or unreasonable protraction of the cause.

Where the cause is not heard before the close of the second
term, it is best to ask for an order continuing the cause,

which ought to be done before the end of the second term.

An order for that purpose ought to be drawn up and entered,

and a copy served upon the opposite party.

The Code does not prescribe any rule as to making proofs

or serving any notice upon the opposite party as a prerequisite

to the making of the order. To prevent all queS'tions as to reg-

ularity, the better practice will be to make and serve affidavits

showing cause for the postponement, and then give the usual
notice of motion. This will enable the opposite party to be
heard upon the question, and the court will then have the
whole merits of the motion before it for adjudication.

If the courts shall hold that a cause which, is to be retried in

the county court is governed by the same rule which applies

to cases heard upon the justice's return, then a similar practice of

applying for a continuance on affidavits and notice should be
adopted. But in causes to be retried there is a provision for notic-

ing the cause, for serving notes of issue, and the like, as in

actions in the supreme court. And there are so many causes

which would not be heard before the end of the second term,

that it is scarcely probable that the legislature intended to require

so many special applications for continuances of the cause.

There might be cases in which a jury would be found in attend-

ance at the first term, while the second term might be a mere
law term without any jury ; and in such a case all causes to be
retried would have to be continued upon special applications for

cause to be shown in each case, or they would have to be dis-

missed even when they could not be tried at the second term.

This could not have been the intention of the legislature, and is

not the reasonable construction of the statute.

Wait 11—105
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A notice of argument is the proper notice where the cause is

heard upon the justice's return, and it must be served at least

eight days before the first day of the term. Such notice may be
in the following form :

Notice of argument.

FULTON COUNTY COURT.

John Doe, Kespondent,
agst.

Richard Roe, Appellant.

Take notice that the appeal in the above entitled action from the judg-

ment rendered by Richardson P. Clark, Esq., will be brought to a hearing

before this court, at a term thereof to be held in the court house in the

village of Johnstown, on the day of 1 865, at the opening of the

court on that day, or as soon thereafter as counsel can be heard. Dated
Johnstown, August 8th, 1865.

Yours, &c., A. McFARLAN,
Atfyfor Appellant.

To H. E. Smith, Esq.,

Mespondenfs AtCy.

The manner of serving such notices is so familiar to the pro-

fession, that no remarks are necessary upon that point. See
Code, %% 408 to 415, both inclusive.

Hearing to he on the original papers.] The statute is explicit

and express that an appeal shall be heard on the original papers

;

and it further declares that no copy thereof need be furnished
for the use of the court. Vol. I, 31, '^ 365.
Under the rule prescribed by this statute, the court will refuse

to hear or decide an appeal unless the original return, or a duly
certified copy, is produced at the argument. Smith, v. Van Brunt,
2 E. D. Smith, 534. If the original return is lost or destroyed
the proper course is to procure a new return. Ih.
Where a cause is transferred to the supreme court by reason of

the incapacity of the county judge to hear it, the case will still

be heard upon the original return, and no copy need be furnished
for the court. Wiles v. Peck, 16 How., 541.

If a fair copy of the return should be furnished to the court

there is no doubt that the court may use that instead of the orig-

inal return ; and in many cases such a copy would be highly
convenient to the judge, since it would save him the labor of

reading some manuscripts which are well calculated to try his

skill and his patience.
Every careful practitioner will desire a copy of the return, since

it will greatly facilitate a full and careful examination of the facts

of the case while preparing and arranging his brief for the argu-
ment ; and nothing conduces more to the success of a good cause
than a careful study, and a brief but pertinent presentation of its

facts during the argument.
There are few causes in which there is any difSculty in deter-

mining what legal questions are involved ; but there are innu-
merable cases in which there is an earnest dispute in relation to
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;]ie facts involved in them, and he who best understands the facts
of his case, will be able to render most service to the court, and
to his own side of the cause.

Practice on the argument.'] To attempt a full and minute exam-
ination of all matters of practice connected with the argument oi
an appeal, or relating to it, would open a very wide field for inves-
tigation, and for that reason it will not be possible to pursue the
subject so minutely as would be desirable to some persons, but
notwithstanding this, so much space will be devoted to the subject
as the limits of this work will permit.
In bringing on an appeal for argument there are several mat-

ters to be taken into consideration ; and there are several modi-
fications of the practice, according to the circumstances of the
particular case. There are several different classes of cases in
which relief is sought, each of which is governed by a practice
somewhat peculiar to itself. These classes may be conveniently
examined in the following order : 1. Those cases in which the
relief sought is a reversal or modification of thejudgment appealed
from, either because it is against evidence or is contrary to law,
which errors are claimed to be apparent on the face of the return ;

2. Those cases in which relief is asked from an excusable default
which occurred in the court below; 3. Those cases in which
extrinsic matters are alleged as error in fact. These several
classes will be noticed in the order of arrangement here adopted.
And first, then, of the argument of a cause upon the return.

After it has been properly noticed and placed upon the calendar,
it will be called in its order, and if ready for argument, will be
argued. Upon the argument of an appeal cause, the appellant
has the right to open and close the argument. In opening the
case the appellant either reads or states such portions of the
return as are material to a proper understanding of the points
involved in the discussion. And after presenting the facts which
show how the points of law are properly raised in the case, the
appellant proceeds to' argue those questions, and to cite those
authorities which are deemed important or conclusive upon their

determination.

After the appellant has closed his argument, the respondent is

then entitled to be heard in relation to either the facts stated, or

the legal propositions advanced by the appellant; and he also

cites such authorities as are deemed applicable for the purpose
of overturning the propositions of the appellant, or of otherwise

answering their effect as authorities. When the respondent has
closed his argument, the appellant has a right to be heard in

reply to the positions taken by the respondent, and this usually

closes the discussion.

It would save much time if county courts would enforce the

rule requiring each party, at the opening of the argument, to

furnish the court and the other party with a statement of the

points made, and of the authorities intended to be cited. If this

were generally done, the court and the respective parties would
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know precisely what matters and points were deemed important

in the discussion, and much time and labor be saved by narrow-

ing the course of the argument to these points.

There may be cases in which it is not possible to anticipate all

the questions which may be made on the argument, but it ought

to be done as nearly as practicable; and whenever any material

point has been accidentally omitted, the parties ought to be per-

mitted to discuss them. When the points are numerous, and
the facts complicated, an oral argument is of the greatest

importance, for, if properly presented, in as brief a manner as

possible, it will save the court much labor, and will prevent any
liability to mistakes which might occur if the cause were merely
submitted upon written points. But, in many cases, a careful

statement of the points made, with a full reference to the author-

ities relied on, will be the best mode of argument, for in such a

case, the court will fully and carefully examine each material

point, which will be certain not to escape his attention if the

brief is clear, full and accurate as to facts and authorities. But
all such matters are governed so much by personal preferences,

that every one will consult his own choice in the manner of pre-

senting his views of the case.

The courts favor the submission of proper points, and in the

case of Agreda v. Faulberg, 3 E. D. Smith, 179, 180, the court

said : " The appeal in this action raises several questions which
are of considerable importance, and I regret that the respondents
have submitted no points in support of the judgment. A party

has no right to expect the court to be laborious in their investi-

gation, or ingenious in their endeavor to support a judgment

;

when his own counsel is either unwilling or unable to aid them
by any suggestions or examination of authorities on his behalf.

The court desire not to reverse, where the judgment might prop-
erly be sustained ; but where, as in the present case, the proceed-
ings in the court below depend, to some extent, upon various

statutory enactments running through a period of forty years ;

the court are entitled to the aid of the respondent's counsel in

pointing out the statutes upon which the regularity of the pro

ceedings depend.'"'

An appeal which is heard upon the justice's return, brings up
with it every question which can be made as to the regularity or

validity of the judgment rendered in the court below. And
where error in fact is assigned, which is established by affidavits

outside of the return, this subject forms a part of the proceedings,
and it must be heard at the same time with the argument of

the questions appearing upon the face of the return. And if

the county court refuses to hear and determine the matters so

assigned as error in fact, but merely decides upon the questions
raised upon the face of the return, this will be error. Ooolc v. Swift,
18 How., 454 ; S. 0., 10 Abb., 212. This rule is the same where
an application is made for relief from a default by ordering a new

(a) Note 704.
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trial, upon sufficient proof that injustice has been done, and that
the default was excusable. li.
Before proceeding to explain the practice in relation to obtain-

ing relief from defaults taken in the court below, it may be proper
to mention that no notice will be taken in this place of those
matters which are waived by an omission to raise the question
below, or of any other matters which cannot be raised for the
first time on the argument of the appeal, nor of those other
matters which furnish sufficient grounds for affirmance or reversal
of the judgment. All these subjects will be fully discussed in a
subsequent place.

Belief from default in court lelotv.'] Under the practice which
existed before the enactment of the Code, a defendant could not
be relieved by the appellate court from a judgment taken against
him, even in the case of an excusable default. And if a defend-
ant omitted to appear and plead on the return of process, but he
appeared on the adjourned day, and offered to plead upon offering

a proper excuse for his default, yet it was discretionary with the
justice to admit him to defend or to refuse the application, aud
the appellate court had no power to review the decision or

to relieve the defendant. Sammis v. Brice, 4 Denio, 576. This
rule, however, no longer exists ; and, under the present practice,

the appellate court may always relieve a defendant where he
excuses his default and shows that manifest injustice has been
done to him in the rendition of the judgment. Vol. I, 31,

^ 366.

In seeking relief from a judgment by default, there are several

points in the practice which must be observed. And, in the first

place, it is to be remembered that there is no relief except by
way of appeal from the judgment. It is only by an appeal that

the county court acquires any jurisdiction of the cause, or has
any power to afford relief. A mere motion in the county court,

ia a case in which no appeal has been taken from the judgment,
would be useless, and would be denied because of a want of

power to interfere with the judgment rendered by the court below.

Bonnell v. Carroll, 1 Code E., IST. S., 288.

Jn the next place, the notice of appeal ought to assign as one
of the. grounds of tiie appeal, that manifest injustice has been

done by the judgment, and that the defendant's default is

excusable. Haughey v. Wilson, 1 Hilt., 260, 261. The general

manner of stating this ground of error may be seen in ISo. 16 of

the notice of appeal. Ante, 785. As the relief sought is a new
trial in the court below, and as one of the grounds of appeal is

that injustice has been done, this ground of appeal must be

stated in the notice of appeal, or relief will be denied. Haughey
V Wilson, 1 Hilt., 260, 261; Vol. I, 28, '^ 353; ante, 773.

The proof excusing the default and showing the injustice of

the judgment appealed from may be made by affidavits, or by
oral evidence introduced on the hearing of the appeal.

If affidavits are used, they may be served at the same time
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with the notice of appeal, or at any time afterwards before the

hearing, provided they are served at least eight days before

the commenceinent of the term of the county court ; or, in other

words, if they are served as early as is required in the case of

the service of the notice of argument.

The form of the affidavit is similar to other affidavits, except

that it states with particularity the excuse for the default, and it

shows clearly that injustice has been done.

In entitling the affidavits served, it will be remembered that

no appeal is pending until the notice of appeal is served ; and

for that reason, if the affidavits are made before the notice of

appeal is served, they oijght to be entitled in the court below

;

while if they are served after the service of the notice of appeal,

they ought to be entitled in the county court. The title of an

action is not changed by an appeal. Code, § 326. But, after au

appeal is brought, all affidavits ought to be entitled in the appel-

late court instead of the court below. Glielcman v. OlicJcman, 1

Oomst., 611. If, however, a mistake should be made in that

respect, the court would disregard the error, if the opposite party

was not misled in consequence. Code, § 406 ; Bowman v. Sheldon,

5 Sandf, 657. Or, if the error could not properly be disre-

garded, the court would order the cause to stand over for the pur-

pose of allowing new affidavits to be served, in case there was

good reason for adopting such a course. And, whenever sub-

stantial justice would be promoted by such a practice, that would

be the best of reasons for pursuing it.

If the affidavits are made and served after the appeal is per-

fected, they will be entitled in the county court, and they may
be in the following general form :

Form of affidavit to excuse default.

FULTON COUNTY COURT.

John Doe, Respondent,

agst

Richard Roe, Appellant.

Fulton County, ss : Richard Roe being duly sworn, says,' that he is

the defendant and appellant named in the above entitled action ; that on

the 20th day of July,. 1865, a judgment was rendered against this deponent,

and in favor of John Doe, the respondent and plaintiff, by Richardson P.

Clark, a justice of the peace of Johnstown, in Pulton county, for the sum
of two hundred dollars damages and costs ; that this deponent failed to

appear in the action before the said justice in consequence of a sudden and

serious illness, which attacked this deponent on the morning of the day

on which the trial was had ; that deponfent was so. sick as to be con-

fined to his bed, and to be under the care of a physician ; that in conse-

quence of such sickness this deponent was unable to attend the trial before

said justice or to go after his counsel to attend the same, as deponent had

arranged to do before his said illness ; that deponent had retained Mcln-
tyre Fraser, Esq., as his counsel to defend said action, and had promised
to call and notify him when he was required to attend the cause in court,

but that in consequence of such sickness deponent was unable to give

such notice to said Praser as agreed, and therefore said Fraser did not
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attend the said trial, as deponent is informed and believes ; that the said
judgment was rendered in the absence of this deponent, and without any
appearance by him in the court below. And deponent further says, that

manifest injustice has been done to him by the rendition of said judgment
and he alleges that the judgment was rendered upon a claim made by the
plaintiff for goods, wares and merchandise sold and delivered to this

deponent ; that the plaintiff recovered a judgment for $200, which is the

full value of the goods sold by plaintiff to this deponent ; that no credit

was given to deponent for payments made for such goods, &o. ; that on
the 1st day of July, 1865, this deponent paid to said plaintiff the sum of

$100, to be applied on said purchase price; that no credit was given nor
any allowance made on said trial on account, of said payment, but the
plaintiff recovered judgment for the entire amount of his claim; that by
such judgment manifest injustice was done to this deponent, in this, that

said judgment ought not to have been more than $100, with costs, &o.,

instead of the sum of $200, as it now stands. And deponent further says,

that on the day of , 1865, he duly appealed to the county court of

Fulton county, from said judgment, and that the foregoing injustice is one
of the grounds of error alleged in his notice pf appeal.

Subscribed and sworn before me,
)

RICHARD ROE.
this day of 1865, \

Petee W. Plantz, Justice.

In a case like that supposed in the foregoing affidavit, let the
attorney also make an affidavit showing his non-attendance, and
the reasons therefor, as stated in the affidavit of the defendant.

As each case has some peculiarities of its own, so the affidavits

must be drawn in such a manner as to correspond with the actual

facts of the particular case. And it is a safe general rule to

make as strong a case as possible in relation to the excuse for the

default, and to show that manifest injustice has been done. The
cases relating to these points will be fully noticed in a subsequent
place.

After the affidavits are completed copies must be made and
served upon the respondent, or his attorney when he has given

notice of retainer, l^o affidavits or notices need be served upon
the justice who tried the cause.

The affidavits served upon the respondent ought to- be accom-
panied by a notice stating the object of the affidavits, and that

they will be used upon the hearing of the cause.

This notice may be in the following form :

Form of notice served with affidavits^

[Title as in last affidavit, ante, 838.J

Sir : Take notice that the affidavits, with copies of which you are here-

with served, will be read on the argument of the appeal in this action, for

the purpose of obtaimjig a new trial ; to excuse the default of this appel-

lant ; and to show that manifest injustice has been done to him by the

judgment rendered in the court below. Dated Johnstown, August 9, 1 865

.

Yours, &c.,

A. McFARLAN,
To Maetes- MoM> stin, Esq., Attorney for Appellant.

A.ttorney for JR^ondent.
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This notice and the copies of affidavits ought to be served at

the least as early as eight days before the sitting of the court.

And this will enable the respondent to controvert or explain any

of the facts stated in the affidavits if he desires to do so.

The statute does not declare in express terms that witnesses

may be orally examined for the purpose of determining whether

the default is excused, and whether manifest injustice has been

done to the appellant. But it provides that a new trial may be

ordered, if it appears by the affidavits served by the appellant,

or otherwise, that injustice has been done, and that a sufficient

excuse is shown. It is difficult to see how these facts could appear

unless oral evidence is allowed for that purpose, since the fact of

injustice and of a reasonable excuse would not usually appear

in the return, and some other evidence is intended than the

affidavits of the appellant.

If either party intends to call witnesses to be examined orally

upon these questions, it would be proper to require them to give

notice of such intention, which would enable the opposite party

to produce witnesses if he desires.

To require such a notice in this case, is the same in principle

as that requiring the service of copies of the affidavits on the

part of the appellant.

The statute does not in terms require the service of copies of

the affidavits, or the giving of any notice, but the analogies of the

practice require it to be done, and for that reason the courts

always enforce a rule which is so wise and so just to the parties,

and so convenient to the court.

The hearing of the application for a new trial in these cases of

default is always heard by the court without the intervention of a

jury. Indeed, the statute does not confer any authority to call

a jury in such a case. It is only when an issue of fact is joined

by the pleadings that a jury trial is authorized, and not in such

cases as these in which the application appeals to the discretion

of the appellate court. For an application for relief against a

default of this kind is a mere matter of discretion with the county

court, and if it refuses to grant relief, no redress can be had by
an appeal to the supreme court, since that court has no power to

review the decision of the county court upon this point. Wavel v.

Wiles, 10 B. P. Smith, 635.

The power to order a new trial is not conferred unless the appli-

cation is made by a defendant. The statute does not apply to a

case in which a plaintiff is nonsuited in consequence of a default.

His remedy in such a case is by bringing a new action.

Excusing default.'] One of the first things a defendant has to

do when he seeks relief from a default is to show satisfactorily

to the county court that a reasonable and sufficient excuse exists

for the default. What matters have been held sufficient, and
what insufficient, will be noticed in a subsequent place. But a

practical question of great importance is presented in the ques-
tion, what constitutes a default within the meaning of this
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statute. The statute provides that relief may be granted "if
the defendant failed to appear before the justice, &c." Vol. I, 31,
^366.

It has been held, in some cases decided by the ISTew York court
of common pleas, that where a defendant has ouce appeared in

the action he cannot have any relief under -^ 366 of the Code,

.

even though he failed to appear at the trial, and although he
offers proof of a suflScient excuse for his default. Williams v.

McCauleij, 3 E. D. Smith, 120 ; Rmvson v. Grow, 4 E. D. Smith,
18; Hunt v. Westervelt, Id., 225; Mub&r v. Held, 3 Abb., 110;
Wilde v. N. Y. & Harlem B. K, 1 Hilt., 302.
With the utmost respect for the learning of the court which

pronounced these decisions, it seems to me that this construction
is most clearly erroneous and untenable. And, in the first place,
the statute does not declare, in terms, that relief shall be denied
in case the defendant has once appeared in the action. The lan-

guage is that relief may be given " if the defendant failed to

appear before the justice." Vol. I, 31, § 366. And the evident
intention of the legislature was to provide a mode of relieving a
defendant who failed to make his defense in the court below. If

the defendant failed to appear at all in the court below, none of
the cases would deny his right to relief if a satisfactory excuse
is made, and manifest injustice is shown. But how does such a
case differ in principle from one where the defendant appears and
joins issue, and then, in consequence of some satisfactory cause,

he is prevented from appearing at the trial ? If the statute made
any difference between the cases, it would be the duty of the
courts to follow the rule prescribed. But since it does not make
any such distinction, the true rule of construction is to carry into

effect the intention of the lawmakers. The prominent object

of the law is to furnish relief in those cases in which manifest
injustice has been done to a party who failed to appear before

the justice at the trial, and failed, consequently, of an oppor-
tunity for proving his defense. This construction secures the

just rights of an unfortunate defendant, and it is guarded by the

qualifications that he must render a satisfactory excuse for not
appearing at the trial, and also show that injustice has been done
to him by the judgment thus rendered against him in his absence
Such a construction secures the rights of both parties, and it also

carries into effect the intention of the legislature in providing

this remedy for a defendant who would frequently suffer great

injustice but for its provisions. The statute is a remedial one,

and will be liberally construed for the purpose of advancing the

remedy sought to be attained.

The supreme court have expressly adjudged that the mere fact

of appearing in an action and joining issue, does not of itself

furnish any ground against giving relief against a judgment
which is subsequently rendered against the defendant on his

default to appear at the trial. Armstrong v. Craig, 18 Barb., 387.

This is unquestionably the true construction of the statute, either

Wait 11—106
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in reference to the language employed, or as to the object of the

legislature. This same case holds that the defendant must
satisfactorily excuse his default, and must also show that injustice

has been done to him. This decision of the supreme court is a

controlling authority with county courts, and will undoubtedly be

followed by them until it is overruled by the court of appeals, or

by the authority of other opposite decisions by the supreme court.

Sufficient excuses.] The statute requires that a defendant must
satisfactorily excuse his default. Vol. I, 31, § 366. And the excuse

must be such as is satisfactory to the county court, or other*

aj)pellate court. A satisfactory excuse is such as the court can

pronounce legally suflScient, and such as is reasonable under the

circumstances of the case, and see ante, 138, 139.

And upon the whole proof offered, it is left entirely discretionary

with the appellate court whether to grant relief or refuse it. Ante,

840. But, as a general rule, the court will exercise this power
liberally for the furtherance of justice, and in doubtful cases will

be inclined to order a new trial, where both parties can have a

full and a fair hearing.

There are several cases which decide what constitutes a satisfac-

tory excuse. In Camp v. Stewart, 2 E. D. Smith, 88, it appeared
from the affidavits of the defendant that he was under the necessity

of leaving town ; that he had prepared his defense with all proper

instructions, and had given the matter in charge of a young man
who was specially enjoined to deliver them to the defendant's

attorney, with a request that he would attend on the return day
of the summons ; and that the young man forgot to do it, and this

was held to be a sufficient excuse. So, where it appeared that the

defendant delivered the summons to his attorney, with a request

that he would appear and answer, which he promised to do, but

that such attorney was under the necessity of leaving town, and
he therefore intrusted the summons to an other attorney, who
promised to appear; that the latter, owing to the loss of a key,

was unable to procure the summons, and he therefore went to a

wrong court, and before his arrival at the proper court, a judg-

ment had been taken by default, apd this was considered a suffi-

cient excuse. Lent v. Jones, 4 E. D. Smith, 52.

So, where the affidavit showed that the defendant had retained

an attorney to appear in the action ; that he left his residence for

the court room, and in time to reach it at the hour when the

summons was returnable ; that the attorney was met in the street

by a client, who engaged him in a conversation upon a special

matter of business ; that through a misapprehension as to the

lapse of time, such attorney failed to reach court until fifteen

minutes after the proper time ; that the plaintiff, and his counsel,
and witnesses were there in court, and that the plaintiff refused
to open the default, and allow a trial upon the payment of costs

&c., and this was held to be a reasonable and satisfactory excuse.
Seymour v. Miner, 4 B. D. Smith, 199.
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So, where a summons stated that the defendant was required
" to answer tlie complaint of the plaintiff for professional ser-
vices," and it appeared that the defendant had good reasou to
believe, from the wording of the summons, and the facts within
his knowledge, that the action was for a claim which he admitted
to be due, and for that reason he failed to appear before the

.

justice, whereupon the plaintiff recovered judgment for a greater
sum, and upon an entirely different claim, this was held sufficient

as an excuse. Bissell v. Dean, 3 E. D. Smith, 172.

So, where it is shown that the (Jefendant himself mistook the
return day of the summons, and for that reason failed to appear,
the court may relieve him, Gfottsherger v. Earned, 2 E. D. Smith,
128, especially where it appears that the defendant acted upon
his mistaken impression and appeared at the time which he sup-
posed was the correct one. Gardner v. Wight, 3 Id., 334.

Where it is evident that a defendant really intended to appear
and defend an action, and that he has a good defense thereto,

either partial or total, and that he failed to appear in consequence
of any excusable mistake, he ought to be relieved upon proper
terms.

The manner of serving process may be such as to excuse a
defendant from appearing in the action, and to entitle him to

relief against a judgment entered by default upon,such service.

And where the appellate court is satisfied, from the affidavits,

that the process was not served at all, or that it was so improperly
or defectively served that the defendant was not duly apprised
of its nature and effect, the default will be opened and a new
trial ordered. Carroll v. Goslin, 2 E. D. Smith, 376 ; ante, 68.

Where an issue has been joined, and the cause adjourned to a
specified day for trial, but previous to that day there is a nego-
tiation/ between the parties relative to the adjournment of the

cause to a still further day, and the defendant actually believes

that such adjournment has been agreed on, and he consequently
remains absent or fails to appear at the trial, this will be a good
excuse and a sufficient ground for opening the default, if he also

shows that manifest injustice has been done. Armstrong v. Craig,

18 Barb., 387.

So, where the acts of the plaintiff prevent the defendant from
appearing, and a default is taken, this will be a good excuse for

the default. And where a plaintiff obtains a judgment by
default before the proper time, upon a false statement that the

defendant does not intend to appear, and when he does in fact

appear at the proper time, but after judgment has been rendered

against him, this will be a good ground for reversing the judg-

ment. Beach v. McCann, 1 Hilt., 256. And if these facts appear

m the return, there will not need to be any proof of them by

affidavits. lb.

So, where it appeared by the return that the defendant appeared

before a justice, at the proper hour, on the return day of a sum-

Inons which had been served upon him, and asked the justice foi
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his case, wben the justice mistakenly informed him that no such

cause was pending before him, upon which the defendant left

court, but afterwards the justice, upon discovering the mistake,

adjourned the cause to an other day, when a judgment was ren-

dered against the defendant by default, this was held to be

erroneous, and the judgment was reversed. Murling v. Orote, 1

Hilt., 116 ; S. C, 3 Abb., 109.

So, where a defendant appeared at the proper time and place

for the return of a summons which had been served upon him,

and the justice informed hirn that the action was discontinued,

whereupon the defendant left court, and the plaintiff soon after

appeared, and the justice then proceeded and heard the cause

and gave judgment for the plaintiff, in the absence of the defend-

ant, this was held to be error, and the judgment was reversed.

Tyler v. Olney, 12 Johns., 378.

Insufficient excuses.'] Where the defendant has appeared and
litigated the cause in the court below, the case does not fall

within the provisions of § 366 of the Code, because that merely
provides for cases in which the defendant failed to appear on the

trial before the justice.

And the rule is the same where there is an appearance by an
attorney, who swears to his authority to appear for the defendant.

Armstrong v. Craig, 18 Barb., 387. If the attorney is responsible,

and appeared without authority, the defendant will be bound by
his acts as against the plaintiff in that action, and the remedy
of the defendant is by action against the attorney. li. ; Allen v.

Sto7ie, 10 Barb., 547, affirmed at general term. See note at end
of case. If, however, the attorney is irresponsible, the court will

relieve the defendant from the consequences of the attorney's acts,

and in a case under this section would open the cause as though
a default had been taken. lb.; Williams v. Van Yallienhurg, 16

How., 144; Denton v. Noyes, 6 Johns., 296; Meacham v. Dudley,

6 Wend., 514 ; Graeeirook v. McCreedie, 9 Wend., 437.
If the attorney appears for a defendant, and at his request, or

by his authority, litigates the cause, there will, of course, be no
relief under § 366. Edwards v. Drew, 2 E. D. Smith, 55 ; Bunker
V. Latson, 1 Id., 410.

Oases sometimes occur, as we have already seen, ante, 842, in

which relief is granted in cases where an attorney had been
retained to appear and defend an action, but failed to do so.

There are some cases in which the negligence of the attorney
may deprive a defendant of relief from a default. In Mulhern
V. Hyde, 3 E. D. Smith, 177, the defendant suffered a default and
then asked relief upon affidavits showing that he and his counsel
were prevented from attending the trial in consequence of
engagements elsewhere, but without stating the nature of those
engagements. The court refused to open the default, and said,

"We can never sanction a practice that a defendant and his

counsel jnay absent themselves from the court on the day of trial,

and then offer a mere allegation of other engagements as atf
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excuse for their failure to appear, and as a ground for setting
aside the judgment." In Fowler v. Colyer, 2 E. D. Smith, 125,
126, the court said : " The default in this case was taken in the
court room, after eleven o'clock of tbe day on which the sum-
mons was returnable. The defendant's attorney appears to have
absented himself from the court until after that hour, when the
summons was returnable at ten. We do not think that going to

attend to other business is necessarily a good excuse for setting

aside a judgment. An application should at least be made to

the court below for an opportunity to attend to other business,

if necessary, before leaving the court."

Where a summons is served by copy, which the defendant puts
into his pocket, and he forgets the matter until after a judgment
has been rendered against him, the courts will tiot consider his

forgetfulness a sufficient excuse. Ball v. Mander, 19 How., 468,

especially where it appears that the defendant paid more atten-

tion to playing cards than to the process of the court, and where
it is evident that there is no substantial defense. Ih.

Where issue has been joined and the cause adjourned to a day
for trial, the mere fact that the defendant forgot the day of trial

is not a sufficient excuse when not accompanied by any explana-

tory circumstances accounting for a default. Beebe v. Boierts, 3

B. D. Smith, 194. So, where a defendant neglects to attend on
the day of trial, until after judgment has been rendered against

him, it will not be a sufficient excuse to allege in his affidavits

that he was ignorant of law proceedings, especially where it

appears that he went in search of counsel in due season, and on

not finding him did not attend court until after judgment had
been rendered. Mayor, &c., ofNew YorJcY.Green,! Kiit., 393. His
alleged ignorance is no excuse for not obeying the summons, by
appearing at the time and place named in the summons. Ih.

This case, however, was mainly decided upon the ground that

no proof was made that manifest injustice had been done.

If the case is one which is tried by a court in which numerous
causes are pending and called in their order, as in the marine

court of Ifew York, it will not be sufficient ground for opening

the default where the defendant alleges as an excuse that he was

present in court, but did not hear the cause called, if he fails to

show that Injustice has been done to him. Forster v. Capewell,

1 Hilt., 47.

So, if the action is onewhich is founded upon an assigneddemand,
it will not be a sufficient excuse for a default to show that the

defendant was negotiating with the assignor for a settlement of

the claim, after notice of assignment, and that he omitted to

appear at the trial, upon a promise of such assignor to stop the

proceedings in the action. Travis v. Bassett, 3 E. D. Smith, 171.

But if such negotiation had occurred between the actual plaintiff

and the defendant, and the plaintiff had promised to stop the

proceedings, and the defendant, acting upon such promise, had

remained absent on the day of the trial, this would be a suffl-
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cient excuse for setting aside any judgment obtained in violation

of such promise. Armstrong v. Craig, 18 Barb., 387. And when-

ever a plaintiff is guilty of a fraudulent practice which prevents

the defendant from attending the trial, the court will regard this

as a good excuse for not appearing, and will set aside the judg-

ment so fraudulently obtained. Ih.

The various cases which have been referred to upon the question

of sufficiency or insufficiency of excuse, have not been cited as

establishing any particular rule of law, but rather as showing

what practice usually prevails upon such facts and circumstances

as appeared in those cases.

Since every such appeal is a mere application to the discretion

of the court, and since each case differs materially from all others .

as to facts and circumstances, the citation of cases can effect no
other object than to aid in establishing a uniform system of prac-

tice. And in deciding each case, the county court will be governed
by the same principles that would be applied in case of an applica-

tion for relief from a default taken in the county court ; or by
such rules as the supreme court adopts in cases where a motion
is made to open a default. In all such cases, the courts uniformly

adopt such a course as will tend to the furtherance of justice,

and as will allow every person a fair and reasonable opportunity

to defend an action where he has a meritorious defense, and he

has by any excusable default been prevented from interposing

that defense. Justices' courts have no power to open such

defaults, and that power was expressly given to the county
courts for the purpose of enabling them to see that justice should

prevail, and that every man should have a reasonable opportunity
for making a legal and a just defense to any action which might
be brought against him. And, at the risk of a repetition, it may
be again said that the power is a discretionary one, which is to be
liberally used for the purpose of advancing the remedy intended
by the legislature in enacting the law.
More has been said upon this subject than would ordinarily be

deemed necessary. But every experienced practitioner is f9,mihar

with the injustice which has too often resulted under the old sys-

tem of practice, in cases in which it was hqld that no relief could

be given in cases of judgments taken by default, unless, indeed,

there could be some legal ground of reversal found in some error

in the proceedings in the court below. It was held that relief

from defaults could not be given by justices after judgment
rendered, and this is still the rule. But it was also held, that in

many cases it was discretionary with the justice whether to

permit a defendant to appear and defend if he failed to appear
on the return day. See the cases cited, ante, 220, 221, 222.
The Code adopted the present rule of allowing the county

court to grant relief from excusable defaults, for the express
purpose of enabling that court to review such matters of discre-

tion in the court below, and also to give relief in a proper case,

even when no application was made in that court, but there was
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an entire default in appearing, provided such default were properly
excused, and manifest injustice had been done in the court below.
Manifest injustice must he sliown.] To entitle a defendant to

relief against a default in the court below, it is not suflflcient

to show a good excuse for the failure to appear ; it is also indis-

pensable to show that manifest injustice has been done by the
rendition of the judgment. Proof, either of a good excuse or of
manifest injustice, when taken separately, will not be sufficient,

since it fails to meet the statutory requirement that both facts

shall be proved before relief is to be granted.
In drawing the affidavits of the defendant, it will not be suffi-

cient to rely upon a mere statement or allegation that injustice

has been done. The statute requires that it shall be shown that
manifest injustice has been done. From the language used, it is

evident that it was intended that injustice must be shown in a
proper manner by legal proof, which, in such a case, niay be by
affidavits showing the facts and circumstances from which it may
be legally, inferred that injustice has been done. If the affidavits

of the defendant show the nature of the plaintiff's demand, and
the nature of the defense which the defendant desires to inter-

pose, and that it is probable that he can establish such defense
upon a fair trial, this will be showing enough to authorize the
legal inference that injustice has been done. And in every case

in which there is a valid or legal defense to an action which has
been lost by reason of the default, it is easy to state such facts

and circumstances as will satisfy the appellate court that justice

requires a new trial, and when this is done, it is showing manifest
injustice within the meaning of the statute.

A party may have suffered injustice by being deprived of his

defense upon a default taken against him in the court below

;

and he may also fail to attain a remedy in the appellate court, if he
is again so negligent or so unfortunate as not to present proper

facts and circumstances entitling him to relief. A defendant
may have a case in which a mere statement of the facts and cir-

cumstances in his affidavits would entitle him to relief; and yet

should he fail to present them to the court, but rely upon a mete
affidavit of merits in the usual form, he would fail to secure any
relief from the default and judgment below. Fowler v. Colyer,

2 E. D. Smith, 125 ; Armstrong v. Craig, 18 Barb., 387. It is not

sufficient to state mere conclusions from facts, but the facts

themselves must be stated in such a manner that the court will

be authorized to infer from such facts that injustice has been

done. lb.

The defendant must show such facts as satisfy the court that

he has a valid defense, either in whole or in part, to the action ;

and merely showing that an answer was interposed which set up
a particular detense, without any proof that the defense is true

in. fact, will not be sufficient. Mix v. White, 1 E. D. Smith, 614.

In Mayor, Sec, of New York v. Gh-een,, 1 Hilt., 394, 395, the

court used the following language in reference to a defendant's
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affidavit : " Nor does it appear from his affidavit that injustice

has been done. He states in it that ' he denies that he has violated

any of the ordinances of the plaintiffs, in manner and form as

set forth in the complaint.' This is a mere matter of opinion,

whether or not he has violated them. If he wished to satisfy the

court that injustice had been done by the judgment, he should

have shown, by a statement of facts, that the charge made out

by the evidence on the trial was not true. On the contrary, he

does no such thing. He asks this court to decide that injustice

has been done him by the judgment, because he swears that he

denies that he has violated the ordinances. He does not evea

swear that he has not violated them, but he affirms that he denies

the violation, when the truth of such denial is not sworn to. If

a defendant wishes to obtain a new trial in such a case, he must

point out the mode in which injustice has been done, and leave

to the court, and not assume himself, the decision of that ques-

tion."

Where the affidavits show that the plaintiff took judgment by

default for the entire amount of his demand without crediting

payments which had been made thereon, this will be showing

that manifest injustice has been done. Bissell v. Dean, 3 E. D.

Smith, 173.

There are cases in which an omission to appear and set off a de-

mand will not bar a subsequent action by the defendant for the

amount of his claim ; and this is the rule in courts of record, in

which a party may set off' his claim, or maintain a separate action

for it. And, in those instances in which a like rule prevails in in-

ferior courts, it has been held that it will not be any ground for a

new trial to show that the plaintiff took judgment by default with-

out allowing a set-off, for the reason that a defendant may still

recover the amount of his demand by action. Travis v. Bassett,

3 B. D. Smith, 171. This last case was where an appeal was
taken from the marine court to the court of common pleas in

New York city. But, even though the defendant might main-

tain an action for the recovery of his demand in such a case, it

does not follow that such an action would be as advantageous
as the right of set-off on a new trial. The plaintiff might be

irresponsible, and the defendant entirely solvent ; and, in such a

case, if the plaintiff were allowed to enforce his judgment, while

the defendant could not collect his claim, even if he had a judg-
ment, the proceeding would hardly escape the charge of manifest

injustice, and the court would be disposed to open the default

and order a new trial, so that the defendant may have an oppor-

tunity of deducting the amount of his claim from the plaintiff's

demand.
In actions in justices' courts, an omission to appear and set off

a demand incurs, in most cases, a forfeiture, of the claim, and no
subsequent action can be maintained for its recovery. Vol. I, 47,

^^ 55, 56, 946, 978. For this reason, a county court will always
open a judgment taken by default in a justice's court, when it
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appears that the plaintiff has taken a judgment for the full

amount of his claim without allowing the amount of a set-off

which, in justice, ought to have been allowed to the defendant. In
no other way can a county court prevent manifest injustice, and
carry into effect the intention of the legislature ; although this

rule is always subject to the qualification that the defendant has
shown a satisfactory excuse for his default.

It is sometimes a matter of difficulty to determine whether
manifest injustice has been done, and this doubt arises from a
conflict in the statements contained in the affidavits of the respec-

tive parties.

It has been suggested that it may be questionable whether it

was the intention of the statute to permit the plaintiff to intro

duce affidavits in contradiction of those upon which the defendant
asks for a new trial. Gamp v. Stewart, 2 B. D. Smith, 88, 89

;

Lent V. Jones, 4 Id., 52, 53. But notwithstanding these casual
remarks, the settled practice of the court is to receive such affida-

vits, and to act upon them as a part of the proof in the case.

Forster v. Oape^vell, 1 Hilt., 47 ; Gottsberger v. Harnedj 2 E. D.
Smith, 128 ; Silhman v. Boiger, 4 Id., 236 ; Armstrong v. Craig,

18 Barb., 387. Besides these cases which received such affidavits,

the general analogies of the law favor the reception of such
affidavits. If the application is regarded as a motion, then it is

clear that the motion may be met by counter affidavits ; if it is

regarded as a trial, then every party ought to be allowed equal
facilities for presenting his views as to his rights ; and if the

application is regarded as a mere application to the discretionary

power of the court to afford relief, it is of the highest importance
that both parties should be heard before such discretion is exer-

cised. The court will, therefore, always receive the affidavits ot

the respondent, and will consider them in disposing of the question

as to ordering a new trial. But where it is evident that iShere is

a meritorious defense, which has been shut out by the default, or

where it is probable that there is a valid defense, the appellate

court will not weigh probabilities very nicely upon conflicting-

affidavits, but will order a new trial in the court below, upon
which the questions may be appropriately settled upon all the

evidence given. Camp v. Stewart, 2 B. D. Smith, 88 ; Carroll v.

Goslin, Id., 376, 378. If, however, the evidence is so evenly bal-

anced, that there is no preponderance in favor of the defendant,

the court may refuse to order a new trial. Forster v. Capeivell,

1 Hilt., 47. The manner of weighing the evidence on these appli-

cations for a new trial has been sufficiently explained upon gen-

eral principles. There are, however, a few cases which require

notice before leaving this subject.

Where the evidence is returned, and it appears that the plaintiff

proved his case fully by one competent witness, it has been held

that the defendant must do more thau to offer his own affidavit in

contradiction of the witness sworu. Armstrong \. Craig, 18 Barb.,

387 ; Lent v. Jones, 4 B. D. Smith, 52, 54. The court said in the

Wait 11—107
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last, case cited :
" To order a new trial upon the proofs before us;

and no other proof is shown by the plaintiff to be within his

power ; would be of no avail to him. If he cannot produce the

affidavit of any witness, he should at least show that there are

witnesses who refuse to give their affidavits, and who have know-
ledge of facts to which they can be compelled to testify, and
which, if proved, would reduce or disprove the plaintiff's claim."

The case of Silkman v. Boiger, 4 B. D. Smith, 236, is to the same
effect ; and it also holds, that when, in addition to such a case, the

respondent's affidavits show that entire justice has been done,

the defendant's single affidavit must be regarded as overborne •

by the proofs in the case, and anew trial will be refused. So, where
the affidavit of the defendant is met and fully denied by that

of the plaintiff, it has been held that the defendant must fail in his

application for want of a balance of proof. Forster v. CapeiveM, 1

Hilt., 47. The court said, " We cannot say, where the defendant

states a fact, and the plaintiff denies it, which of the statements

is correct ; and the only way to establish it is by the affidavit of

the witness by whom the defendants expect to prove their

defense." To the same effect is Van Wych v. Kelly, cited in note

J), 2 E. D. Smith, 128. Where the defendant's affidavit is met by
that of the plaintiff, and also that of an other witness, the

balance of proof will be against the defendant, and his apphcation
must fail. Gottsberger v. Harned, 2 E. D. Smith, 128 ; Gardner v.

Wight, 3 Id., 334.

The cases which have been cited show a tendency to follow the

rule usually adopted of being governed by the balance of proof.

But it is not always numbers that control. There may be such
a statement of facts in the affidavits of the defendant as will

leave no doubt that injustice has been done, even when the plain-

tiff produces a larger number of affidavits or of witnesses than
the defendant. But it does not follow, as of course, that the

cause is to be decided merely upon a count of the number of affi-

davits furnished by the respective parties. The true question is,

whether the court is satisfied that injustice has been done, or

whether the case is not ^o doubtful as to require a new trial so

that justice may prevail. See ante, 534, 539 to 545.
And in pursuance of this principle it has been held that the

unsupported evidence of the defendant would be sufficient to

authorize a new trial when it appeared that the judgment below
was obtained upon the evidence of the plaintiff's assignor of the
demand sued on. Seymour v. Elmer, 4 E. D. Smith, 199, 201.
Terms of opening default.] The statute confers upon the county

court the power to impose such terms as it may deem proper upon
opening a default. Yol. I, 31, § 366. Such a power is a very val-

uable one, and it will be freely exercised whenever that may
become proper or necessary. Inasmuch as the defendant gen-
erally asks relief upon the ground that he failed to appear in the
court below in consequence of some excusable mistake or neglect,
the court will sometimes impose terms upon him by way of pay-
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mg costs, since he ought to bear the consequences of his neglect
rather than the diligent party.

The statute does not declare what terms may be imposed,

and therefore it is entirely for the county court to declare what
they shall be. This power, however, is not to be harshly or arbi-

trarily exercised ; but is to be enforced in such a manner as to

secure the just rights and interests of both litigant parties. Upon
this question, as upon others of a discretionary character, author-

ities are not of much value except as illustrations of the practice of

the courts under this section. In Camp v. Stewart, 2 E. D. Smith,

89, cited ante, 842, the court ordered a new trial upon the terms that

the defendant should pay to the plaintiff $12 costs of the appeal,

within five days. In Seymour v. Elmer, 4 E. D. Smith, 199,

201, cited ante, 842, the county court ordered a new trial upon
the payment by the defendant of the costs of the respondent

upon the appeal, and also of waiving any claim for restitutioL

for the costs paid on appealing. In Bissell v. Dean, 3 E. D. Smith,

172, 174, cited ante, 843, a new trial was ordered upon the payment
by the defendant of such sum as his affidavits conceded to be

due, and upon the payment by him also of the costs incurred in the

court below.
Where a default is opened, and a new trial ordered upon speci-

fied conditions, the defendant must comply with those conditions

or he will lose the benefit of the order. Mitchell y. Menkle, 1 Hilt.,

142. And on proper proof that such conditions have not been

compUed with, the county court will vacate the order granting a

new trial ; although any order vacating it would probably be

unnecessary, since a failure to comply with the terms of the orig-

inal order would prevent it from becoming operative so as to

vacate the judgment below. Ih.

New trial hrfore the justice^ The county court may order the

new trial to take place before the justice who originally rendered

judgment, or it may be sent to any other justice in the same

county for trial. Vol. I, 31, <5, 366. In determining this question

the county court will consider the convenience ot both parties,

and also the impartiality of the justice, and will order the trial

before such justice as may result in a full and fair trial between

the parties. The statute provides that on an appearance before

the justice for the purposes of such new trial, the same proceed-

ings shall be had as upon the return of a summons personally

served. Vol. I, 31, § 366. The eflfect of this statute is to set

aside everything, even including the former pleadings; and a

new issue must be joined, precisely as though no trial or judg-

ment had ever occurred. Camp v. Stewart, 2 E. D. Smith, 88, 90,

at end of opinion of court.*

A copy of the order granting a new trial, duly certified by the

clerk of the appellate court, will be suflacient evidence to author-

ize the justice to proceed with the trial precisely as though a

summons had been issued by him and it were then returned with

(a) Note 491.
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proof of personal service thereof; and see Manning v. Johnson, 7

Barb., 460, 462.«

When a default is opened by order of the county court and a

new trial is ordered on a particular day, the cause must be tried

upon that day, or it must be legally adjourned to a subsequent

day; and if the cause is not tried on the day assigned, nor the

cause regularly adjourned, but a judgment is rendered on a sub-

sequent day, in the absence of the defendant, it will be reversed,

on the ground that the justice has no jurisdiction to render a judg-
ment upon such subsequent day. McOollum v. McClave, 1 Hilt.,

140. And in such a case, if the trial is proceeded with on the

proper day, the justice must hear the proofs and allegations of

the plaintiff; he has no authority to make an order that the pre-

vious judgment shall stand as his judgment in the action. lb.

A judgment once vacated is always vacated, and the defendant
stands in reference thereto* as if no action had been prosecuted
against him. IT).

Where a new trial is ordered upon the terms that the former
judgment shall stand as security, and a new trial takes place

which results in a second verdict and judgment for the plaintiff,

but which is reversed upon an appeal, for errors occurring on
such new trial, the first judgment will fall upon the reversal of

the second one, since such first judgment was a mere security

for the second. Pierce v. Thomas, 4 E. D. Smith, 354, 356..

The order granting a new trial must specify the name of tho

justice before whom it is to take place, the day and hour and
place for the appearance of the parties, and the terms upon
which the order is granted.
The party obtaining the order should see that it is properly

filed and entered by the clerk of the appellate court. And he
ought also to serve a copy of it upop the justice who is to try

the cause, as well as upon the plaintiff in the action.

The service of the order may be made as follows : 1. Procure
a certified copy of the order from the clerk ; 2. Serve a copy of

this certified order upon the justice, and upon the plaintiff, show-
ing the certified copy at the time of making such service.

If the order provides for the service of a copy thereof, and
fixes a time for such service, the order must be complied with.

But if the order is silent upon this point, the defendant ought
immediately to serve a copy of the order upon the justice and
the plaintiff. The statute does not provide that the order need
be served, but it is best to follow the usual practice of serving
copies of orders, so that no question of regularity or of jurisdic
tion can occur.

An order for a new trial may be in the following form •

(o) Note 705.
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Form of order for new trial.

FULTON COUNTY COURT.

John Doe, Kespondent,
agst.

Richard Roe, Appellant.

At a term of the county court of Fulton county, held at the court house,
in the village of Johnstown, on the day of , 1865.
Present, Hon. John Stewaet, county judge, &g.

The above named Richard Roe having appealed to this court, from a
judgment rendered against him on the day of , 1865, for

the sum of damages and costs, by Richardson
P. Clark, Esq., a justice of the peace of Johnstown, in Fulton county

;

and after a hearing of this cause upon the return made and filed by the said
justice, and upon the affidavits made by the respective parties and read on
the healing, and filed with the clerk of this court, and after hearing Horace
E. Smith in support of the said appeal, and upon hearing Archibald Mc-
Farlan, Esq., in opposition thereto ; and it appearing to the court that the
defendant's default is satisfactorily excused, and that manifest injustice has
been done to the appellant and defendant, it is now, on motion of Horace
E. Smith, Esq., oedbkbd :

* That the judgment so rendered by the said

Richardson P. Clark, Esq., be set aside (or suspended), and that a new
trial be had before the said Richardson P. Clark, on the 25th day of August,
1865, at ten o'clock in the forenoon, at the office of the said justice, or on
such other day as the said cause maybe legally adjourned to. (If the order
is granted upon terms or conditions a clause like the following may be
added, though it will conform to the order actually made by the court

:

)

with dollars costs to the appellant (or respondent) (that such new
trial be granted upon the terms and conditions that the said Richard Roe
pay to the said John Doe, the plaintiff, the sum of ten dollars, on or before

the hour appointed for such new trial ; or that he leave such sum with said

justice at that time for the plaintiff).

It is entirely discretionary with the court whether to impose
terms or not. If justice demands it, costs may be imposed upon
the defendant as the condition of relief. And there may be
cases in which the court may impose the costs of the reversal or

of a motion upon the plaintiff" where his conduct has been fraud-

ulent in procuring the judgment, or where he fraudulently misleads
the defendant and induces him to be absent from trial, or in any
other similar manner prevents him from making a defense.

Error in fact^ The statute provides that the county court,

or other corresponding appellate court, may reverse the judgment
of the justice's court, or other inferior court, for errors of law or

of fact. Vol. I, 31, ^ 366. This is no new power, and it was
in common use before the enactment of the Code. And to those

who are not familiar with legal principles and proceedings, and
especially those who are not familiar with the former practice,

there is quite a liability to misapprehension as to the meaning
of the terms "error of law," or "error in fact."

When a return is made by a justice upon an appeal taken for

the purpose of reviewing the proceedings below, upon the facts

appearing in the return, such return is considered as a record,

after it is filed. And if there are any errors which appear from
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the face of the record itself, those errors are errors of law; aud

where the return is the only evidence of the erroneous pro-

ceeding below, the errors disclosed by the return are always

termed errors in law, as distinguished from error in fact in the

proceedings. For errors of law a judgment is nearly always

reversible.

When a return is made, but it does not set out the errors

complained of, although there are errors for which the judgment
is reversible, but the return does not disclose them because the

facts did not occur within the knowledge of the justice, for which

reason he is neither required or allowed to return them, the

remedy of the aggrieved party is by assigning error in fact. And
error in fact, in such a case, means some error which took place

in the proceedings not within the knowledge of the justice, but

still of such a character as to require a reversal of the judgment
below, if the errors are properly established. From what has

been already said, it is evident that error in fact does not mean
a mere erroneous decision by a jury or by the justice, upon a

question of fact involved in the trial below, for such a matter is

clearly within the knowledge of the justice, and he can return

all the facts relating to such trial. And it will be remembered,
therefore, that a mere erroneous decision upon a question of fact,

upon the issues raised in the court below, never constitutes what
is known as error in fact. Biglow v. Sanders, 22 Barb., 147, 149;
Eurd V. Beeman, 8 How., 254 ; Adsit v. Wilson, 7 Id., 64, 68, 69 ;

Lynch v. McBetli, 7 Id., 113, 118. But where the error arises from
some incapacity of the parties, such as infancy, coverture or the

like, or from some defect or irregularity in the service of the pro-

cess for the commencement of the action, or for some misconduct
of the jury after they have retired for deliberation, or in other

similar cases in which proof of such error must be made in some
other manner than by the justice's return, such errors are properly
termed errors in fact. To illustrate these general views, a few
of the numerous cases will now be cited.

Where a constable's return is erroneous or false as to the
service of process upon the defendant, he may, if he properly
objects thereto before joining issue, or if he does not appear at

all in the court below, assign, as error in fact, that the process
was never served upon him, or was so defectively served as not
to confer jurisdiction upon the justice, or that it was so irregular
as to be a ground of reversal of the judgment. Wavel v. Wiles,

10 E. P. Smith, 635, 637 ; see the cases cited, ante, 74. Errors
of this kind sometimes appear upon the face of the justice's

return, as in some of the cases just referred to, but where the
error does not thus appear, it may be proved by affidavits, as
will be fully explained in a subsequent place.
A defendant may assign, as error in fact, that the justice who

tried the action was not a resident of the town in which either
of the parties resided, nor a resident of any town adjoining
either of them. Tiffamj v. Gilbert, 4 Barb., 320 ; ante, 7. So,
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where the defendant is a non-resident of the county, and he is

sued by a long summons instead of a short one, he may assign
this as error in fact. Willins v. Wheeler, 28 Barb., 669 ; S. C, 17
How., 93 ; 8 Abb., 116.

The relationship of the justice to one of the parties is properly
assignable as error in fact, although it will be equally available

as error in law, if it appears upon the face of the return. Ante, 27.

Where the error complained of relates to the manner in which
process has been served, or is founded upon the ground that it

was served upon the wrong person, or that there was no service

of it upon the defendant, he must take the objection before join-

ing issue, or he will waive it. Ante, 17, 235. But an appearance
and a joinder of issue without objection, will not waive the error

that the justice is related to one of the parties. Ante, 27, 28.

The appearance of an infant defendant by attorney instead of

guardian, is error in fact, and infancy may be shown by the affi-

davits served. Arnold v. Sandford, 14 Johns., 417 ; Dewitt v. Post,

11 Id., 460. So the appearance of an infant defendant by attor-

ney and not by guardian, is error in fact, and if a judgment is

rendered against him it will be reversed, though it is otherwise

where the judgment is in his favor. Cam,]) v. Bennett, 16 Wend.,
48. If an entire judgment be rendered against an infant and an
other, where the former appears by attorney instead of guardian,

it will be reversed upon appeal for error in fact, even though the

infant should die after the appeal was brought, lb.

Under the former practice, where a judgment was rendered

against two or more, and one of them was an infant and appeared

by attorney, the judgment would have been reversed as to all of

the defendants for the error. Cruikshank v. Gardner, 2 Hill, 333

;

Arnold v. Sandford, 14 Johns., 417. And the rule was not affected

by the fact that the plaintiff might have severed the judgment in

the court below by taking a separate judgment against the adult

alone. Ih. Whether § 366 of the Code introduces a different rule

has not yet been decided in any reported case that has fallen

under my observation.

Where a judgment is rendered against an infant and an other

person as joint debtors, but no process is served upon the infant,

and he does not appear in the action, he cannot assign as error in

fact that he did not appear by guardian. Mason v. Denison, 11

Wend., 612 ; S. 0., 15 Id., 64; ante, 231.

Where an infant plaintiff appears by attorney instead of guard-

ian or next friend, and a judgment is rendered against him for

costs, the appellate court will revoke or set aside the judgment,

but they will refuse to allow any costs to the infant. Maynard v.

Downer, 13 Wend., 575.

Misconduct on the part of a jury, or of individual jurors, is a

proper matter to be assigned as error in fact; and where the

jurors agreed that each of them should mark the sum which he

found ; that the amounts so marked should be added together,

and the total amount divided by the number of jurors ; and that
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the quotient should be the amount of the verdict without alterar

tion, this was held to be erroneous, and the judgment was reversed,

Harvey v. Bickett, 15 Johns., 87 ; Roberts v. Failis, 1 Cow., 238.

See further, ante, 620, 621. So, where a jury or any of the indi-

vidual jurors drink intoxicating liquors in the jury room while

out for deliberation, this is assignable as error in fact. Rose v.

Smitli, 4 Cow., 17.

In relation to the misconduct of jurors, it may be remarked
generally, that whenever their conduct is such as to l?e a ground
of setting aside their verdict, then such misconduct is properly

assignable as error in fact.

It is to be remembered, however, that the affidavits of jurors

will not be received for the purpose of impeaching their verdict,

by showing what influenced their minds in finding the verdict.

Brownell v. McEwen, 5 Denio, 367. ]S"or are they admissible to

show error in respect to- the merits of the verdict, nor for the pur-

pose of showing irregularity or misconduct on the part of the

juror himself or that of his fellow jurors. Cluni v. Smith, 5 Hill,

560; Dana v. Tucker, 4 Johns., 487." Their affidavits may, how-
ever, be received to exculpate the jurors, or in support of their

verdict. J&.

While error in fact may be assigned for the purpose of correct-

ing all such errors as may have occurred in the course of the

action, or for matters connected with it and forming a legal

ground of error, there is still a limit to this general rule, and
one qualification of the rule is, that error in fact is not assign-

able as to matters which contradict the record of the court below

;

and where a defendant pleaded infancy in the court below, which
issue was tried by a jury and found against him, it was held
that the decision below was conclusive, and that infancy could
not be assigned as error in fact on an appeal. Ingersoll v. Wilson,
3 Johns., 437.

Must le an appeal.'] It is a general rule that no errors, whether
of law or of fact, can be reached except by an appeal duly taken
to the county court, or other appellate tribunal. And where
error in fact exists, which is sufficient to secure a new trial, the

first step in the way of securing the remedy is by bringing an
appeal. Vol. I, 31, § 366. So, too, the notice of appeal ought to

specify in what such error in fact consists. The manner of doing
this may be seen in E"os. 18, 19, 20, 21, of the notice of appeal,
ante, 785. As to the necessity for an appeal and for stating the
grounds of appeal in the notice, see the remarks, ante, 837, as to

obtaining relief from a judgment taken by default, for most of
the remarks there made are equally applicable to cases in which
error in fact is assigned.

Assigning error in fact.] It has been held by one county court
(hat the practice of assigning error in fact has not been abro-
gated by the Code. Craw v. Daly, 2 Code E., 118, L. Tkemain,
county judge of Greene county. As has just been seen, it is

necessary to state the error in fact as one of the grounds of
(a) Note 706.
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appeal. And since such errors do not appear upon the face of
the return, proof of their existence must be made by aflSdavits

or by the oral evidence of witnesses. The Code provides that
either or both kinds of evidence may be received by the court.

Vol. I, 31, § 366. If aflBdavits are used, they will necessarily
specify the particular grounds of error, and they will also state

the facts and circumstances showing the existence of the error.

And it is well settled that such a specification of the errors in the
notice of appeal and in the affidavits, is a sufficient assignment
of errors ; aud the counter affidavits of the respondent will con-
stitute a sufficient joinder in error. Adsit v. Wilson, 1 How., 64,

70 ; Lynch v. McBetli, Id.* 113, 118 ; Hurd v. Beeman, 8 Id., 254,
Sheldon, county judge of Brie county. From the fact that the
statute provides that the court may determiue the alleged error

in fact upon affidavits, it is evident that such questions were not
intended to be tried by a jury. And so the court may, in its

discretion, determine the question upon the examination of wit-

nesses. Yol. I, 31, § 366. These witnesses may be required to

attend in obedience to a subpoena, which may be issued by the
attorney of the party requiring their attendance. The form of a
subpoena will be given when treating of new trials.

Form of affidavits.] The general form of the affidavit is the
same as that used on an application for relief from a default. See
ante, 838. There will, of course, be this difference, viz. : the affi-

davits used for the purpose of assigning error in fact will state

the particular error assigned, and will also state the particular

facts and circumstances relating thereto.

Serving copies of affidavits.] The affidavits ought to be copied,

and copies thereof served upon the opposite party in the same
manner as in cases of asking relief from a default. Ante, 839.

And in relation to the time of making such service, it is emi-
nently proper that the appellant should serve these affidavits at

least eight days before the sitting of the court at Avhich the hear-

ing is to take place. Hurd v. Beeman, 8 How., 254 ; Ooolc v. Swift,

18 How., 454, 457; S. C, 10 Abb., 212; Adsit v. Wilson, 7 Id.,

64, 70 ; and see ante, 840.

Notice of hearing.] The notice of hearing, in this case, is simi-

lar to that in an application for a new trial, after a default has

been taken ; and the form of notice, and the time and manner
of service may be the same. See ante, 839. If any modification

of the notice becomes necessary, that may readily be done by the

practitioner.

Practice on the hearing.] The practice upon the hearing of an
appeal, when error in fact is assigned, is the same as that already

pointed out in cases of default. Ante, 840. And the court must
hear all matters claimed as errors, whether appearing in the

return, or in the affidavits, or by the oral evidence of witnesses,

Ante, 840, 849.

Decision of the court.] There is one material difference between

a case in which an appellant seeks relief from a judgment taken

Wait 11—108
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against him by default, and one in which he assigns error in fact as

ground of reversal. In the former case, the granting of relief

is discretionary with the county court, upon a hearing of all the

facts. Ante, 840, 846. But where error in fact is assigned, and the

truth of the facts assigned is established, the county court is

bound to reverse the judgment below, if the matters assigned as

error are such as in law require a reversal of the judgment. And
if the county court refuses to render a proper judgment, the

error may be corrected by an appeal to the supreme court.

And so, too, when error in fact is assigned, the proper judg-

ment is a mere reversal or aflflrmance of the judgment below,

with the costs of the appeal to the successful party.

The decision is not a mere order, but a final judgment. The
form of such a judgment will be given in a subsequent place.

Transfer of cause to supreme court.^ Whenever any action or

proceeding is pending in a county court, and the county judge is,

for any cause, incapable of acting, he must make a certificate of

that fact and file it in the county clerk's office. Vol. I, 4, <§ 30,

sub. 13. This act vests the supreme court with jurisdiction of

the cause or proceeding. II).

Every such action, cause or proceeding must be heard, in the

first instance, at a special term or circuit held in such county. II.

This was also the settled rule before the Code was amended so

as to require the first hearing to be had before the'special instead

of the general term. Davis v. Stone, 16 How., 538; Crandall v.

jRodgers, cited Id., 540, and decided at general term.
On the hearing at the special term of the supreme court, the

cause is heard upon the original papers in the same manner as it

would have been had it been heard in the county court. Wiles v.

Peck, 16 How., 541. No copy need be furnished for the court.

Ih. And the clerk ought to refuse to permit the return or other
papers to be taken from his county for the purpose of a hearing
in an other county. 76.

His duty is to retain such papers on file until they are required
at the court house in his county for the purposes of a hearing in

that county. Ih.

The decision of the justice of the supreme court stands as the
decision of the county judge, and may be reviewed in the same
manner by an appeal to the general term of the supreme court.

As to the amendment of a return in a transferred cause, see

ante, 821.

Re-argument of an appeal cause.] After an appeal has been
argued upon the return and decided, and a judgment has been
entered upon such decision, the county court has no power to
vacate the judgment and to order a rehearing, as that would
be equivalent to a review of its own judgments.

But, after a cause has been argued and before a decision has
been given, the county court undoubtedly has power to hear a
further argument, if such a course is deemed proper. ' And even
where a county judge has decided a cause, but he has not filed
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his decision, it may be that he has power to hear further argu-
ments, and to review the decision previously made. But this

would be the extent to which his authority would extend for such
a purpose.

The exercise of such a power is a matter of discretion with the

county court, and will not be exercised without suflftcieut reason

for such a course.

It has been held that a mere want of preparation for the argu-
ment, when no suflBcient reason is shown therefor, will not be a
sufficient cause. Drucker v. Patterson, 2 Hilt., 135. ]^or will it

be sufficient to allege that the court did not understand the case

on the argument, in consequence of the counsel's want of prepara-

tion. Ih.

This question, however, is one which is so much controlled by
circumstances that it would be difficult to lay down any general

rule which ought to control every case, unless it should be that

a re-argument will be ordered in those cases in which there is a
doubt as to the correctness of the previous decision, or, if not
decided, if the court desires to hear a further discussion before

disposing of the cause. If the cause is of importance, and the

questions are novel and intricate, there is entire propriety in

hearing a full and careful discussion of the points, even if a
re-argument becomes necessary. But when the points are clear

and well settled, and the matter is of little importance, a
re-argument would be a mere waste of time.

SECTION V.

NEW TRIAL.

General considerations.'] Since the adoption of the Code of Pro-
cedure, and down to a recent period, there was no such thing as

a new trial of an laction upon an appeal from the judgment of a
justice's court, or other inferior tribunal. In 1862 the Code was
amended so as to allow a new trial in the county court in certain

specified cases ; and, in 1864 and 1865, the law was again modi-
fied, and it now stands as it may be found in Vol. I, 31, '§. 366.

This change in the law is one of the greatest importance and
value. And, it may be safely asserted, that few amendment
have ever been made to the Code which conferred greater benefits

upon the public at large. It is true, that, under the former sys-

tem of review upon the return alone, there were many cases in

which relief could have been obtained against errors committed
in the court below. But this was not always the case. The
plaintiff alwajs has the selection of the justice before whom the

cause is to be tried ; and he certainly will not select one who is

inimical to himself, and friendly with the defendant. Again, a

jury is selected from the neighborhood where the justice resides

;

and, besides that, the selection of a constable is not a matter of

entire indifference, since his selection of jurors may be for the

advantage of one of the litigant parties, while it may be a detri



860 NEW TRIAL.

meat or injury to the other. If a cause is tried nuder such cir

cumstances, where there is favoritism on the part of the justice,

the constable or the jury, there must, of necessity, be injustice

as the result of the trial. Such things are not so common as

they might be, but every practitioner of any experience will

readily recall instances of injustice, which have occurred withia

his own personal knowledge.
It may be said that an appeal would correct such evils, and iu

some instances this is true. But suppose a case in which the

cause turus upon a question of fact, and that there is a conflict in

the evidence, though the balance of evidence clearly lies upon the

side of the party against whom the verdict or decision is given.

In such a case, an appeal under the former system would be of

no avail, because of the settled rule that an appellate court

could not interfere upon a question of fact, when there was
evidence upon both sides of the question. Under such a state

of things, an unjust judgment of two hundred dollars might be

rendered against a party, and he be utterly remediless.

Again, the injured party may have taken exceptions upon the

trial which ought to secure a new trial, or rather a reversal of

the justice's judgment ; but it has sometimes been found that

the return did not contain the exceptions which were taken, or,

if stated iu some form, it was in such a manner as to be,of no
avail to the appellant. It is true that these things are not com-
mon, but that they have occurred sometimes, no one will venture

to deny.
By providing for a new trial in important causes, the occur-

rence of such results will be prevented ; or, at all events, au
adequate remedy will be afforded to the injured party by an
appeal, where the findings of fact below will be of no consequence,
and where the exceptions below are not returned because a new
trial of the whole matter is to take place in the appellate court.

Under such circumstances, an unjust verdict and judgment in

favor of a plaintiff will be of no advantage to him, since it will

be certain to be superseded by a just one on the new trial. And
no plaintiff will desire to obtain a verdict for a sum larger than

is his just due, since he may incur the costs of an appeal by
taking it.

The principal value, however, of the rule ordering a new trial

is, that it provides the injured party, whether plaintiff or defend-

ant, from the evils of an unjust verdict, whether procured by
error or by fraud ; and such a remedy cannot be over estimated.

This system of new trials might be extended to some new cases

with profit to the public. There are many cases which are now
excluded from the jurisdiction of justices' courts, such as assault,

battery, slander and the like. Vol. I, 8, § 54. In most of these

actions the recovery is usually much less than $200, or less than
the amount of a justice's jurisdiction, and for that reason these

causes might advantageously be tried by justices' courts in the
first instance, subject to a new trial in the county court. Such a
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practice would relieve the circuits of many cauSes which never
ought to find their way upon the calendar to take up the time of
that court, while they could be more economically and quite as
justly disposed of in an other manner.
New trial in what cases.'] A new trial may be had upon eithei

questions of law or of fact arising upon the pleadings in the
court below. Vol. I, 31, -^ 366.

But the right to a new trial is not absolute in all cases. Beforo
it can be claimed as a matter of right, it must appear that
the recovery below exceeded fifty dollars, or that the value
of the property recovered exceeded that sum, or that either party
demanded judgment in his pleadings for a greater amount than
that sum. Vol. I, 30, § 360 ; Id. 27, § 352. So, too, it is import-
ant that there should have been an issue joined, either of law or

of fact, for if that has not been done, there cannot be any new
trial in the county court, but the case must be heard upon the
return, or upon a motion for relief from any default taken in

the court below. See the practice, ante, 837. If an issue of fact

was joined between the parties below, it is not essential that the
defendant should have been present at the trial, for if the claim
in the pleadings, or the sum found by the justice or jury in the
court below, exceeds fifty dollars, he may have a new trial. Vol.
I, 27, § 352.

If the judgment below is for less than fifty dollars, and the

defendant did not appear at the trial in consequence of an
excusable default, he may obtain relief by asking to have the

default opened. Ante, 842. If the amount exceeds fifty dollars

and an issue of fact has been joined, he may have a new trial if

he desires it, or he may. if he prefers it, appeal upon the law of
the case, and have the cause decided upon the return, without
any new trial in the county court, except the argument of the

questions which properly arise upon the face of the return itself.

Ante, 770.

Return must he made.] A return must be made in every case

in which an appeal is properly brought. But in those cases in

which a new trial is to be had, it must be recollected that proper
security must be given to render the appeal effectual. Ants, 789.

So, too, the justice's fee for making his return must be paid, as

well as the costs entered in the judgment below. Ante, 788, aud
Vol. I, 28, § 354..

And although the perfecting of the appeal will give the county
court jurisdiction of the cause for the purpose of dismissing the

appeal, or for compelling a return, yet such court cannot proceed

to try the cause upon the merits until the justice's return has

been- made, unless it may be otherwise in thos6 cases in which
no return is made by reason of the death, insanity or absence of

the justice. Ante, 804, 805.

What is to he returned.] The statute is explicit as to the mat
ters or things which the justice ought to return. These are : 1

The process by which the action was commenced ; 2. The prooi
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of the service tliereof; 3. The pleadings or copies of them; 4.

The proceedings and judgment; 5. A. true statement of the

amount and the nature of the claims litigated ; and, 6. He must

also return the notice of appeal. Yol. I, 30, § 360. For the form

of a return in such a case, see ante, 808, 809. See also the gen-

eral remarks following it. Ante, 809, 810.

]S"o part of the evidence given on the trial in the court below

need be returned. ISTor need any of the objections or exceptions

taken on the trial as to the admission or rejection of evidence.

These matters are entirely unimportant, since the cause is to be

retried in the county court, where the witnesses will be sworn
anew, and the whole cause disposed of upon such evidence as may
be introduced upon such new trial. If the return is defective in

relation to those matters or things which ought to have been

returned, an amended return may be procured in the ordinary

manner. See ante, 821.

Preliminaries to notice of trial.] If for any cause there is good
ground for moving to dismiss an appeal, this ought to be done
promptly, and before taking any steps in the action which can

be construed into a waiver of the objection. When any ground
exists for which the appeal may be dismissed, the remedy is by
motion founded upon affidavits showing the facts and circum-

stances which entitle the moving party to a dismissal of the

appeal. If a motion is made, affidavits must be prepared, and
copies served upon the opposite party, as well as a proper notice

of motion, which must be served at least eight days before the

time for making the motion. In such a case, the notice and
appearance must show that it is for the purposes of the motion
only, and not as a general appearance, which might waive the

objection complained of.

Again, if the action is one in which the justice had no juris-

diction, a motion should be made for the purpose of obtaining
an order of the county court refusing to try the cause for that

reason. This clearly is an objection which must be taken before

the cause is tried in the county court, or it will be waived. See
ante, 809, 810.

So, if the return is defective, an amended return ought to be
procured before noticing the cause for trial. And, if tbe plead-

ings require amendment, it is always best to move in this matter
promptly, and to secure an order for the amendment at the

earliest day, so that the pleadings may be corrected and com-
pleted before noticing the cause for trial. The particulars which
have beeu mentioned are mere illustrations of the general rule

that the practice requires early and prompt action for the purpose
of raising objections founded upon irregularities, as well as vigi-

lance in attending to the completion or correction of the record
contained in the appeal return.

If no grounds exist for a motion to dismiss the appeal, and if

the return is entirely satisfactory, the next step will be to bring the
action to trial, which is done by serving a proper notice for that
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purpose, putting the cause upon the calendar, and subpoenaing
the proper witnesses, or procuring the other material evidence

Notice of trial.'] Where the cause is to be retried in the couLty
court, it is brought to a hearing at any jury term, upon the same
notice as that given on the trial of a cause at the circuit. Vol. I,

30, § 364. In the supreme court, a notice of trial must be given

at least fourteen days before the court. Code, § 256. And
although, in ordinary cases, a service by mail is required to bo
given for double time, an exception is made as to notices of trial,

which may be served by mail if sixteen days' notice is given

Code, ^ 412.

It will be observed, therefore, that a notice of trial in a case in

which the cause is to be tried by a jury, differs materially from
the notice of argument of a cause heard upon the justice's return,

in which case a notice of eight days is sufficient. Ante, 831.

There is no particular form of notice required, since the object

of the notice is merely to inform the opposite party of the inten-

tion to bring the cause to trial, and when this object is properly

accomplished, the notice will be held to be sufficient. The
following will be sufficient as the usual form

:

Form of notice of trial.

FULTON COUNTY COURT.

John Doe, Respondent,
aggt.

Richard Roe, Appellant.

Please take notice, that the above entitled action will be brought to trial

at a county court appointed to be held in and for the county of Fulton, at

the court house, in the village of Johnstown, on the day of ,

1865, at the opening of the court on that day, or as soon thereafter as

counsel can be heard. Dated, Johnstown, August 15th, 1865.

Yours, &c., A. McFARLAN,
To Smith & Caekoll, Esqs., Attorney for Defendant.

Attorneys for Plaintiff.

It will be observed that this notice does not contain a clause

declaring that a " dismissal of the appeal will be taken." And
such words would be of little value, since the county court would

dismiss the appeal or nonsuit the plaintiff in case of his non-

appearance at the time of calling the cause in its regular order

on the calendar.

So, in the case of a notice of trial by the plaintiff, it would not

be necessary to insert the words " and an inquest taken therein,"

after the words "brought to trial," for the reason that the

plaintiff would be entitled to proceed and try the cause as soon

as the cause is reached and called tin its regular order on tbf

calendar. In the courts below no judgment can be taken by

default without proving a case, anU, 690, and since the trial in

the county court is but a retrial of the same cause there ought

to be the same proof required in that court.

The party moving the cause for trial ought to be prepared to
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prove the service of the notice of trial, if the opposite party does
not appear, or if he does appear but disputes such service.

A common practice is to take an admission of service, which
is indorsed upon the notice, and may be in the following form :

Admission of service of notice of trial.

Due service of a notice of trial, of which the within (or above) is a copy
IS hereby admitted this day of , 1865.

SMITH & CAUROLL,
Attorneys for Plaintiff.

Note of issue.'] The proper form of a note of issue has been
already given ; and so the practice as to pntting the cause upon
the calendar has also been suflQciently explained, ante, 832.

Offer of judgment^ The law has provided that in certain speci-

fied cases a party may offer to allow judgment to be taken against

him. The object of the law doubtless was to enable a party to

terminate the litigation upon such terms as he deems just, and
to throw the responsibility of a refusal upon the opposite party.

In tvhat actions.'] The law does not discriminate as to the form
of action in which the offer may be made, and therefore it may
be made in any action, whether founded upon contract or upon
tort.

Who may offer.] It is expressly provided by the statute that

either party may make the offer. Vol. I, 32, <^ 366, sub. 5.

This will enable a defendant to offer to permit a judgment to

be taken against him in the manner specified in his offer, and
thus terminate the litigation without further trouble or costs.

So, where a plaintiff is satisfied that he cannot gain anything
by continuing the litigation, he may close the litigation by a
proper offer to allow judgment to be entered against him in such
manner as may be proper under the circumstances.

This power thus conferred by the statute is a valuable one,

and parties would do well to consider carefully whether a proper
offer had not better be made to the opposite party, since the costs

of the entire appeal may turn upon such an offer, and a refusal

to accept it, or in consequence of a refusal to make a proper offer

when it ought to have been done. Where there are several
defendants, the offer must be made on behalf of all of them, or
it will be ineffectual for the purpose of charging the other party
with the costs of the action for refusing to accept the offer.

Griffiths v. DeForest, 16 Abb., 292. And even though an offer

by one of several defendants might be sufficient to authorize the
plaintiff to sever the action and take a separate judgment against
the party offering it, this would not affect the question of costs,
since a recovery against all pf the defendants would be a more
favorable judgment than a judgment against only a part of them.
Ih. 'See also the remarks in relation to an offer" of judgment in
a justice's court, ante, 255 to 258.
The offer in the county court may be made by an attorney,

although it will be best for the party himself to* make or sigD
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tlie offer in person in all cases in which it can conveniently be
done. This course will remove all question as to the validity of
the offer on the seor6 of its being made by a duly authorized
person.

At what time, and in wliat cas,es offer is to'^be made.] At first

sight, and on a casual reading, it may seem that there is no ditfi-

culty in determining when, and in what cases, a party may make
an offer of judgment. And if there were no provisions of the
statute but those of § 366, the matter would not be intricate nor
perplexing. In the first place, this section declares that the offer

may be made in those cases in which a new trial may be had in

the county court; so it provides that the offer of judgment may
be made at any time before the trial takes place in the county
court, and the reasonable construction of this section would be
that the offer might be made at any time after the appeal is

perfected, and before the trial of the cause, so that a notice could
be properly served whenever the notice of appeal had been prop-

erly served, and the proper security given, if done before trial.

But before determining finally upon the question when this offer

may be made, or in what cases it is profjcr, it will be important
to examine some of the other provisions of the statute. By section

371 of the Code, Vol. I, 33, it is provided, that an appellant may
state in his notice of appeal, in what particular or particulars he
claims that the judgment appealed from should have been more
favorable to him. That section also allows the respondent fifteen

days, after the service of the notice of appeal, within which to

•determinewhether he will offer to correct or modify thejudgment in

the particulars specified. And'if he concludes to make such offer,

the appellant has five days within which to accept it. If the

respondent does not make any offer, and the judgment in

the appellate court is more favorable to the appellant than that

iij the court below ; or if an offer is made by the respondent, but
not accepted by the appellant, and the judgment in the appellate

court is more favorable to the latter than the offer of thei respond-

ent, then in either case the appellant will recover costs. But if

the appellant may make such an offer in his notice of appeal, and
also under the provisions of § 366, it is evident that he may make
two different offers in relation to the same judgment ; and this

could scarcely have been intended by the legislature. If an

attempt is made to avoid this difficulty by limiting the offers

under § 366, to cases in which a new trial , is had in the county

court, and confining the provisions of § 371 to cases heard and
decided upon the justice's return, there will still be difficulties to

overcome.
• The last clause of "^ 371, Vol. I, 34, would favor -the construc-

tion that it was intended that the notice of appeal should specify

the particulars in which a more favorable judgment was claimed,

in those cases only on which the cause is heard and decided upon

the return. But it has been held that the notice must be thus

specific even in those cases in which a new trial is had in the

Wait 11—109
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county court, or that the appellant could not recover costs, even

though he obtained a more favorable judgment in the county court

than that in the court below. Ante, 794 to 796.

It is clear that § 366 has no application to cases heard and

decided upon the return alone, and therefore an offer would, in

such a case, be a nullity. But whether the notice of appeal must
be thus specific in a case in which a new trial is to be had, is not

so easily determined. If such a specification is necessary, then

the result will be that the appellant must make an offer in his

notice of appeal, and he may also make an other before the notice

of trial. If this construction is to prevail, it still brings up the

question when the offer is to be made in cases in which a new
trial is to be had in the county court.

In determining this, it is important to recollect that the law

allows a respondent fifteen days after the notice of appeal has

been served, during which .he may offer to correct the judgment
below ; and, if the offer is made, the appellant has five days fur-

ther in which to determine whether he will accept or reject the

proposition. This allows the parties to consume twenty days in

negotiating in relation to a compromise in the court below, and
it is not to be supposed that the legislature intended that an offer

could be made in the court above, while the same matters mighf.

be pending in the court below.
For this reason the most convenient practice, and the most

natural construction which could be given to these statutes, if

they are to be taken together, would be that during the twenty
days allowed for offers and acceptances in the courts below, no

.

offer could properly be made in the court above. But if no com-

promise is effected in the court below, then the right of making
an offer in the county court, at any time after the twenty days,

and the trial of the action, ought to be allowed. Such a con-

struction would come nearest to harmonizing all the various

provisions of the statute.

That the offer may be made in the county court, before the

return has been filed, is evident from the fact that it is provided
that the party to whom the offer is made may file the return and
the offer made, which language would not have been employed
if it had been intended that the offer should not be made until

after such return has been filed.

That the offer may be made after the return is filed, is equally
clear, since it is expressly declared that such offer may be made
at any time before the trial in the county court. And to hold
that the offer may be made in the county court before the expir-

ation of twenty days, or the time allowed for compromise in the

court below, would be to interfere with the provisions of the stat-

ute, as to correcting the judgment in the court below.
It may, therefore, be considered as the best practice not to serve

any offer in the county court, until after the time for correcting
the judgment in the court below has elapsed, provided it is deter-

mined that sections 366 and 371 are both to be applied to cases in
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which a new trial is had in the coiinty court. But a far more con-
venient practice would exist if a construction were adopted which
would limit § 371 to cases in which the cause is heard and decided
upon the justice's return, while <^ 366 is allowed to operate in those
cases which are retried in the county court. Such a construction
would prevent any serious question as to the time when the oflPers

must be made or accepted. If the case is one heard upon the
return, the time is fixed definitely. See the practice, ante, 793.

If, on the other hand, the case is one in which a new trial is to be
had in the county court, the offer may be made at any time after

the appeal is perfected, and before the trial in the county court.
This construction would also avoid an other diflSculty which

must be met in case both sections are applicable to new trials in
the county court. Suppose that two offers were made in the
same case, one in the court below, and one in the court above,
and that the offers differ, in such a case it is diflQcult to say which
would prevail upon the question of costs. But if the sections
are applied as already suggested, no such question could occur.

Besides this, the allowance of an offer like this in the county
court was probably intended to give the parties the same rights

which they would have in an action in the supreme court, while
in those cases in which the notice of appeal is required to specify

the particulars in the notice of appeal, it was intended to re-

quire the parties to settle the matter in the court below, or to

abide by the result of a modification of the judgment by the
county court on hearing the appeal upon an argument upon the
facts appearing in the return.

These remarks have been extended to a greater length than
was at first intended, but, since the question is entirely unsettled,

a few suggestions were deemed proper for the purpose of calling

attention to the views thus presented.

Form of offer and its service.} The statute expressly requires a
written offer, and therefore a verbal offer of judgment would be
a nullity. This offer may be t© the effect that the opposite party
may take judgment for the sum or property in litigation, or

it may be for such other purpose or to such other effect as the offer

may specify. So, too, the offer may be with or without a tender

of the costs of the action, according to the election of the party

making the offer, and as the offer may specify in that respect.

Vol. I, 32, ^ 366, sui). 5. The offer may be in the following form:

Offer of judgment.

FULTON COUNTY COURT.

John Doe, Respondent.
j

agst. >

Richard Roe, Appellant. \

Richard Roe, the defendant in the above entitled action, offers to allow

judgment to be taken against him by the plaintiff, John Doe, for the sum
of one hundred and fifty dollars with costs. Dated Johnstown, August

15th, 1865. RICHARD ROE.
To John Dob.
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Instead of making the offer in person, it may be made by the

defendant's attorney, and may be made to the plaintiff's attor-

ney instead of the plaintiff. The service of this order is made
by the delivery of a copy of it to the plaintiff or his attorney,

which may be done by the defendant in person or by his attorney.

If the offer be made by the plaintiff, the same general principles

of practice prevail, except that the necessary changes in tlie

phraseology will be made.
The party upon whom such offer is served, has ten days in

which to elect whether to accept or refuse it. If he concludes to

refuse it, he need not give any notice thereof, because his omis-

sion to give notice of acceptance will be a sufficient notice of

refusal. But in case the offer is accepted, a written notice

of acceptance must be served within ten days after the offer,

upon the party making it. This notice of acceptance may be as

follows

:

Notice of acceptance.

[Title as in last form.]

Take notice that the plaintiff accepts the offer of the defendant, by
which he offers to allow the plaintiff to take judgment in this action

against him for the sum of one hundred and fifty dollars with costs.

Dated Johnstown, August 15th, 1865.

JOHN DOE.
To RicHAED Rob, Esq.

This acceptance may be made by attorney, as well as in the

case of the offer of judgment.
The offer of acceptance must be in,writing, and must be served

within ten days after the service of the offer of judgment. Vol.

I, 32, § 366, sub. 5. Upon serving notice of the acceptance of

the offer of judgment, the plaintiff may file the return and the

offer, together with an affidavit of the acceptance of the offer,

and thereupon the clerk is required to enter a judgment in pur-

suance of the offer. This aflSdavit may be as follows

:

Form of affidavit.

[Title as in offer, ante, SiiY.]

.FtrLTON County, ss : John Doe, of the town of Johnstown, in the county
of Fulton, being duly sworn, says, that he is the plaintiff in the above enti-

tled action; that the annexed offer to allow judgment, was made by the

defendant therein, and was served on this deponent on the 15th day of

August, 1865, at the village of Johnstown aforesaid ; that within ten days
after such offer was served, to wit, on the 15th day of August, 1865, he
served upon the defendant, at Johnstown aforesaid, a written notice, that

the plaintiff accepted the same, and that the foregoing (or the annexed)
is a copy thereof.

Subscribed and sworn before me, ) Tr\TT-\T r>r»u'
this 15th day of August, 1865, f

''*^^^ ^*^^-

Peter W. Plantz, Justice.
.

The acceptance may be by attorney, and in that case the neces-
sary changes in the affidavit must be made. If the return has
been filed before the offer or acceptance take place, this will be a
sufficient filing. And in that case the plaintiff would annex the
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oflFer, the acceptance and the affidavit to the return, and leave
them with the clerk of the appellate court, who is then required
to enter judgment in accordauce Avith the offer. The judgment
may be as follows

. Form of judgment on offer.

[Title as in the oifer, ante, 861.]

This action having been brought into this court by an appeal from a
judgment rendered in favor of the plaintiff, and against the defendant, by
Richardson P. Clark, a justice of the peace of the town of Johnstown, in
Fulton county, for the sum of $160 damages and costs, which appeal was
brought upon the day of , 1 865, by the defendant in said action

;

and the said defendant,, after such appeal, and before the trial thereof in the
county court, having offered in writing to allow the plaintiff to take judg-
ment against him for the sum of $100 and costs, which offer the plaintift

within ten days thereafter duly accepted in writing, and gave the defendant
due notice thereof, pursuant to § 366, of the Code of Procedure. Now, on
motion of A. McFarlan, Esq., plaintiff's counsel, it is adjudged, that the
plaintiff recover of the defendant $100, with $10 costs and disbursements,
making together the sum of $110.

Effect of refusing offer of judgment.] If the party to whom
judgment is offered refuses to accept it, the offer will be deemed
to be withdrawn, and it cannot be given in evidence. Vol. I, 32,

^i 366, sub. 5. The party thus refusing the offer will not be per-

mitted to show that an offer of a particular kind or sum was
made, and thus influence the verdict on the trial.'' By a refusal

of the offer, the law declares that no more effect shall be given
to such offer, for the benefit of the party offered, than would
have resulted had no offer whatever been made. His refusal

may, however, subject him to costs which would not be imposed
upon hird but for his refusal. For if he fails to recover a judg-
ment more favorable to him than that specified in the offer, he
will not only lose his costs, but he will be compelled to pay all

the costs of the other party which are incurred after such offer

was made. Vol. I, 32, § 366, sub. 5.

More favorable judgment.'] There are many cases in which there

will be no dispute whether the judgment recovered is more or

less favorable to the party recovering it, than the offer made to

him by the opposite party. As illustrations, suppose that the

defendant, in an action for a trespass to personal property, should

offer to allow a judgment to be taken against him for $100
damages, but, on the trial, the plaintiff recovers only $25; in

such a case no one would question a claim made by the defeud-

ant that the judgment was less favorable to the plaintiff than

the offer made, and that he must consequently pay costs under the

statute.

So, too, in an action for damages for^ the breach of a special

contract, if the defendant were to offer to allow a judgment for

$150 damages, and the plaintiff should recover but $75 damages,

it is clear that the same result must follow. But there may be

cases in which the mere amount of the verdict is not alone the
(a) Note 701.
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matter which is to control the determination of the question as

to the liability for costs. -N"o cases have been reported as to the

construction of sub. 5 of <^ 366, Vol. I, 32. But a similar statute

is applicable to actions in the supreme court, and several cases

have been decided upon the construction of that statute ; and

since the principle of the statute is alike in both cases, the cases

thus decided are equally applicable to cases arising under this

section.

In Buggies v. Fogg, 7 How., 324, the defendant, before answer-

ing in the action, offered to allow judgment to be taken against

himself for $230 and costs, in a case in which the complaiut

claimed $274 ; this offer was refused. The defendant then

answered by a general denial, and also interposed a counterclaim

for $175. On the trial the plaintiff recovered $241.67, which was
less than the offer of $230, with interest from the date of the

offer to the day of trial ; but this was held to be a more favorable

judgment to the plaintiff than that offered, because the judg-

ment extinguished the counterclaim, while that would not have
been the result if the offer had been accei^ted, and that the plain-

tiff was therefore entitled to costs.

The principle is the same where the plaintiff recovers the precise

sum offered, but extinguishes a counterclaim set up by the defend-

ant after the date of the offer and refusal, and where the offer is

made before answering in the action. Fielding v. Mills, 2 Bosw.,

489.

Where a comj)laint sets out a note and account as the causes

of action, and the defendant interposes a defense by answer, set-

ting up a counterclaim, or a set-off, and he afterward serves an
offer to allow the plaintiff to take judgment against him for a
specified sum, which the plaintiff declines to accept, and the

plaintiff, on the trial, recovers a verdict for a less amount than
the sum offered, with interest thereon to the date of the ver-

dict, the plaintiff must, in such a case, pay costs to the defendant
from the time of the offer, because the verdict is less favorable
than the offer, since an offer of judgment made at that stageof
the case, and its acceptance, and the entry of judgment thereon,

would extinguish the counterclaim or set-off. Schneider v. JacoU,
•1 Duer, 694 ; Eilts v. Seeier, 10 How., 270.

The principle applicable to such cases is cl6arly and forcibly

stated by Beown, J., in Budd v. Jackson, 26 How., 398, 400, 401.
" When the plaintiff unites in the same action, as he did in the
present case, a claim that is not disputed with one that is, the
defendant may remove from the controversy the undisputed
claim by the offer under the section quoted, and thus make the
subsequent costs of the litigation depend upon the litigation in

regard to the disputed claim. The offer must be fully equal to

the sum actually and really due to the plaintiff, or he is not bound
to accept it, and whether it is equal to that sum or not is jO be
determined (if it is not accepted) by the sum subsequently proved
to be due by the verdict of the jury or the report of the referee.
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The plaiutiflf is at liberty to reject the offer, and to proceed in the
action as if it had not been made, but he does this at the peril

of losing his own subsequent costs, and also of paying 'costs to
the defendant should he fail to recover a more favorable judgment.
This 'more favorable judgment,' spoken of in the section, which
he must recover to entitle him to costs, does not mean in the
case of a money demand upon which interest is accruing, a sum
greater at the time of the report or verdict than the sum offered

;

because the excess may be made up of the interest accruing since

the time of the offer and pending the litigation. Were this con-
struction to obtain, the section would become practically useless,

for, as it would be impossible to know how long the litigation has
to last, so it would be impossible to know what sum to offer.

Besides, if the offer be a greater sum than that actually due
at the time of the offer, by accepting it the plaintiff would, in

fact, get what did not belong to him. The time of making the
offer is a material element in determining whether it is as favor-

able as the judgment recovered. And if the verdict is made up
of principal and the interest which accrued upon that princi-

pal, in determining which is most favorable to the plaintiff, the

interest which accrued intermediate the time of the offer and
the time of the rendition of the judgment is to be rejected there-

from. Thus, in the present case, the sum named in the written

offer was $357.44; the sum found due the plaintiff by the

referee, is $377.17, being $19.73 in excess of the sum expressed

in the offer, but as this excess is not equal to the interest from
the time of the offer to the date of the report, the plaintiff has

failed to obtain a more favorable judgment. The test is the sum
due to the plaintiff for principal, and interest thereon, at the

time of the written offer, and not that sum increased and enlarged

with the interest intermediate the date of the offer, and the date

of the report or verdict." In the case just cited, it was held that

the plaintiff was not entitled to recover costs from the time of the-

offer, but must pay costs to the defendant from. that time to

the judgment.
In Howard v. Farley, 29 How., 4; S. G., 18 Abb., 367, the

action was upon a money bond, which was secured by a mort-

gage upon real estate, and the complaint claimed to recover

judgment for the penalty of the bond, in consequence of a

default in the payment of a half year'^s interest which was due,

although the principal sum was not then due.

The defendants offered to allow judgment to be taken against

them for the amount of the sum named in the condition of the

bond, with the interest then due, and the costs of the action.

The plaintiff refused to accept the offer, and on the trial she

recovered the amount of the interest due, and nothing more, and

yet it was held that this judgment was more favorable to the

plaintiff than the offer of the defendant, and the reason assigned

was, that by an acceptance of the defendant's offer and the entry

of a judgment thereon, the defendant would have been entitled
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to pay up the judgmeut immediately, which payment the plaintiff

would have been obliged to receive, and she would also have been

compelled to cancel the mortgage, which she otherwise wonld not

have been required to do until the mortgage became due. Arid

that the plaintiff might not have been able to reinvest her money

without a probable loss of interest and expenses.

Where a proper offer of judgment has been made and refused,

the offer or a copy of it ought to be furnished to the county

judge on the trial, so as to enable the court to decide intelligently

as to the award of costs. Post v. N. Y. C. B. B., 12 How., 552.

A refusal by a plaintiff to accept a judgment does not deprive

him of all right to costs, even where the judgment recovered by

him is less favorable than the offer; he is entitled to such costs as

accrued before the offer was made, but liable for those accruing

afterwards. Burnett v. Westfall, 15 How., 420 ; Keese v. Wtjinan,

8 How., 88.

Preparation for trial.] When it is once finally settled that the

cause is to be tried in the county court, it is the duty of each

party to prepare for thfe trial. And since most of the remarks

made in a previous part of the work are equally applicable to a

trial in the county court, they need not be repeated here. See

ante, 546, &c. /

If documentary evidence will be necessary on the trial it is

important that the party should be prepared with it. So, too

where witnesses are material, they must be properly subpoenaed

in' due season.

The subpoena may be in the following form :

Form of subpmna.

The People of the State of New York, to (name the witnesses required),

Greeting :

We command'you that, all and singular, business and excuses being laid

aside, you and each of you appear and attend before our county judge of

the county of Fulton, at a county court to be held in and for the county

of Fulton, at the court house in the village of Johnstown, on the

day of , 1865, at o'clock in the noon, to testify

and give evidence in a certain action, now pending in said court, then and
there to be tried between John Doe, plaintiff, and Richard Roe, defendant,

on the part of the plaintiff (or of the defendant), and for a failure to attend,

you will be deemed guilty of a contempt of court, and liable to pay all

loss and damages sustained thereby to the party aggrieved, and forfeit

fifty dollars in addition thereto.

Witness, John Stewaet, Esq., county judge of Fulton county, at the

court house in the village of Johnstown, the day of ,

1865.

By the court. MORTIMER WADE, CUrk.
A. McFaelan, Plaintiff^ Attorney.

Form of subpoena ticket.

By virtue of a writ of subpojna, to you directed and herewith shown,
you are commanded that, all business and excuses being laid aside, you
appear and attend before our county judge of the county of Fulton, at a
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county court to be held in and for the county of Fulton, at the courthouse
ill tlie village of Johnstown, on the day of , 1865, at o'clock in

the noon, to testify and give evidence in a certain action now pending
in said court, then and there to be tried between John Doe, plaintiff, and
Richard Roe, defendant, on the part of the plaintiff (or defendant), and for

a failure to attend, you will be deemed guilty of a contempt of court, and
liable to pay all loss and damages sustained thereby to the party aggrieved,

and forfeit fifty dollars in addition thereto. Dated the day of , 1865.

By the court. A. MoP'ARLAN,
Plaiiitiff''s Attorney.

To Lucius J. Smith, -Esq.

A subpcBna issued in a cause pending in the county court, is

valid to compel the attendance of any witness who resides or

who is in any pai;t of this state. 3 E. S., 468, §> 1, sub. 1, 5th ed.

The statute prescribes the mode in which a subpcena shall be

served upon a witness. 3 E. S., 683, § 56, 5th ed. : 1. The orig-

inal subpoena must be exhibited to the witness at the time of its

service; 2. A copy of the subpojna or a ticket containing its sub-

stance must be delivered to the witness; and, 3. The fees allowed

by law to such witness for traveling to and returning from the

place where he is required to attend, and the fees allowed for one

day's attendance, shall be paid or tendered to such witness.

The fees to which a witness is entitled in such case will be fifty

cents for each day while attending the court, and if the witness

resides more than three miles from the place where he is required

to attend as a witness, he will also be entitled to the sum of four

cents a mile for the distance to be traveled in going and return-

ing. 3 E. S., 925, § 24, 5th ed. The penalties for-disobedience to

a subpoena are also prescribed by the statute. 3 E. S., 683, § 57,

5th ed.

The practice in relation to the subpoenaing witnesses in the

county court is similar to that in actions in the supreme court

;

and since those who practice in the county court will be familiar

with the practice in chose cases, or will have the usual books of

practice relating to actions in the supreme court, it will not be

necessary to state the practice here. It may be proper, however,

to refer to the principles which have alrieady been stated, since

most of them are equally applicable to a court of record.. See

ante, 549 to 555.

Practice on the trial in the county court.'] The practice on trials

in the county courts is so similar to that in the causes tried at

the circuit, that it is merely necessary to refer to the works of

practice which treat of the practice in the supreme court. And
see Vol. I, 32, § 366, sub. 4.

It may also be proper to mention that many of the principles

relating to practice, pleadings and evidence on trials in justice's

courts are equally applicable to all courts. And the discrim-

inating practitioner will readily determine which of them may
be applicable to the trial of actions in the county courts The

rules of evidence given in this work are as applicable- to the

Wait II—110
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county court as to a justice's court, and will be fcfund as useful

in one court as in the otlier.

Amendment of 'pleadings^ By a recent change in the Code, the

county court has full power to allow either party to amend his

pleadings, upon such terms as shall be just, in those actions in

which a new trial is had in the county court. Vol. I, 32, § 366,

sub. 5. The rule laid down by the case of Savage v. Gock, cited

ante, 334,' has been changed by the statute just cited.

Motion for a oietv trial on a case or exceptions,] After a trial ia

the county court, in cases in which a new trial is had, the unsuc-

cessful party may move that court for a new trial ; and the appli-

cation may be made upon a case or upon a case and exceptions,

or otherwise. Vol. I, 32, § 366, sub. 6. The practice as to the

mode of making and settling the case and exceptions is the same
as in actions in the supreme court, and for that reason it will be

suf&cieut to refer to the works of practice in the supreme court

for the rules of proceeding, and for the forms necessary to be

followed.

The practice on appeals to the supreme court, after the decision

of the county court upon the application for a new trial, will be

discussed in a subsequent place.

Amount of verdict, and its effect upon the question of costs.]

The general rule is that the prevailing party recovers costs

without any reference to the amount of the recovery. And a

judgment in favor of the plaintiff, for the sum of six cents, will

carry the full costs of the appeal as much as though the recovery

had been for two hundred dollars, provided the case is one in

which a new trial is had in the county court, and provided, also,

that no offer has been made and refused which deprives the suc-

cessful party of his costs.

Where a party may lose his costs by refusing to make an offer

in compliance with the terms of the notice of appeal, see ante,

793. So, also, see ante, 864, as to the effect of an offer made
after the appeal has been brought, and before the trial in the

county court.

The subject of costs will be fully discussed in a subsequent
place, and therefore the subject will be dismissed for the present.

SECTION VI.

JUDGMENT ON APPEAL,

General considerations.] The practice of reviewing justices'

judgments upon the facts appearing in the return, has generally

prevailed since the organization of the state. The mode of bring-

ing causes up for review, and the courts by which the case was
heard in the first instance, have differed, but the essential prin-

ciples governing the review have been the same at all times,

and in whatever mode was adopted.*
There are some general provisions of the statute which declare

what rule shall prevail in rendering judgments upon appeals.
Vol. I, 31, § 366. These principles of decision are both wise and
just, and the principal points are, that the county court shall

(a) Note 108.
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reuiler judgment according to the justice of tlie case; tliat

tecjnical errors not affecting the merits of the action, shall be
disregarded ; that the judgment may be reversed in whole or in

part ; that it may be reversed as to any or all of the parties ; and
that it may be reversed for errors of law or fact. These rales

seem so plain that one would scarcely apprehend any difficulty

in their application, and yet a review of the cases will disclose a

great discrepancy in the mode of applying them to particular

cases. To remedy this defect, and to reduce the practice to a
uniform system, would be a most desirable result, and the object

of this section will be to contribute something toward the accom-
plishment of that object.

According to justice.'\ The statute which prescribes what kind
of judgment shall be rendered upon an appeal declares, as the

first requisite, that the court shall give judgment according to

the very right of the case, without regard to technical errors and
defects which do not affect the merits. A more wise and just prin-

ciple for the decision of causes could not have been enunciated by
the legislature. And if this rule is liberally enforced and applied

by the county courts, it will do much towards accomplishing the

object of every review, which is the attainment of justice through
the forms of the law. Under the authority thus conferred, the

county court has power in every case to see that ample justice is

done. The demands of justice are not to be ascertained by techni-

cal distinctions, nor by arbitrary rules framed as a matter of con-

venience, but every litigant has a right to insist that justice shall

be meted out according to the facts and circumstances appearing

in the return, and upon the broad principles of justice and equity,

instead of the technical niceties of a strict practice.*

These remarks are not to be construed as advising a disregard

of legal rules and principles, since these must always be observed

and enforced. And if legal question's are presented in the return,

they must be decided in strict accordance with settled legal prin-

ciples. But appeals so frequently present a case in which all

legal rules may be applied, and still leave room for the applica-

tion of the liberal principles of enforcing justice without the aid

of technicalities, that it is worthy of an attempt to give full effect

to the intent and object of the statute.

It may be said that these general remarks are entirely true,

and that the principle is a just one, but that there will be a diffi-

culty in applying it to practice, and the force of such a remark is

very evident. And for the purpose of rendering some service to

those whose duty it is to apply these rules to practice, the subject

will be discussed in separate propositions, in which the eases will

be somewhat fully and carefully noticed.

Reversal in whole or in part.'] ISTo language can be more explicit,

and no power could be more clearly conferred than that expressed

by the statute, which declares that the appellate court may
reverse the judgment appealed from, either in whole or in part.

Vol. I, 31, § 366. This gives the appellate court full authority

(a) Note 709.



876 JUDGMENT ON APPEAL.

to reverse so much of a judgment as may be contrary to law,

or against the justice of the case as developed by the return;

while it equally gives power to aflarm so much of the same judg-

ment as may be legal and just.

The cases in which this rule may be applied are very numerous,

and therefore it is important that it should be well understood

and invariably enforced when justice requires it. To review the

cases which were decided before the enactment of the Oode would

be of little use, because the recent cases are conclusive as to the

present practice, which is to carry into effect the intention of the

law.

When a judgment is recovered upon a complaint founded upon

an account consisting of several items, and the evidence warrants

a recovery as to some of the items, but is insufScient as to the

others, the judgment may be reversed as to the latter items and

affirmed as to the others. Allen v. Bates, 1 Hilt., 221, 223. So,

where the action is founded upon contract, and there is a recov-

ery for too large an amount, and the court can clearly see that

there ought to be a reversal as to part of the judgment, and an

affirmance as to the residue, such judgment will be rendered by

the appellate court. Bawson v. Grow, 4 E. D. Smith, 18, 20;

Thomas v. Mills, Id., 75, 77 ; Cooli v. Clarli, Id., 213, 215 ; Mills

v. Fox, Id., 220, 224 ; Cooli v. Bitter, Id., 255, 253 ; Pincli-

ney v. Keijler, Id., 469, 473 ; Pollocli v. Hoag, Id., 473, 476.

These cases which have just been cited were decided by the

court of common pleas in the city of ISTew York, and they show

clearly what" practice prevails in that court, which, in such appeal

cases, is co-ordinate with the supreme court. But the rule is the

same in the supreme court, as has been settled in that court at

general term.

In Beclcer v. Hassel, 26 How., 528, the plaintiff" recovered a

judgment before a justice of the peace for $30.42 damages, the

items of which were $30 for two months' services, and $0.42 for

horse feed and for a dinner furnished to the defendant's son. On
an appeal to the Albany county court the judgment was affirmed;

and an appeal was then taken to the supreme court, where tbe

judgment was affirmed as to the $30, but reversed as to the $0.42.

In this case, the court carefully considered the question whethei

a county court had power to reverse a judgment in part, and to

affirm it as to the residue, and, in delivering the opinion of the

court, the following language was used by Peokham, J. :
" It is

further objected by defend9,nt's counsel, that the plaintiff recov-

ered forty-two cents for feed for the horses of defendant, and for

a dinner for defendant's son. There was no proof that these

were had for the defendant, or that he was in any manner
responsible for them. The proof is simply that ' defendant's son

had of me (plaintiff) for his horses, one peck of provender, and

some hay, also dinner.' The justice, therefore, erred in allowing

those items in the judgment against the defendant. What is the

consequence ? Must the whole judgment be reversed because a
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mistake is made as to this small item? I thiok not. The prin-
ciple decided in Staats v. H. B. B., 23 How., 463; S. C, 39 Barb..
298, will allow this court to do what the county court ought to
have done, affirm the judgment as to the contract for the two
months' work, and reverse it as to this separate item. This
reverses it in part and affirms it in part. . We do not assume to
weigh evidence, or in any manner to decide a question of fact,

but whenever a separate distinct item is erroneously allowed by a
justice of the peace, there being a total failure of evidence to
sustain it, and a correct judgment is given for other matters, it

is the duty of a county court, on appeal, to affirm the judgment
in part, and to reverse it in part. If that court fail in its duty,
this court, on appeal, must give the judgment the county court
ought to have given. The power to give such judgment is as
plainly given to the county court as language can express. After
enacting ' that the appellate court shall give judgment.according
to the justice of the case,' it is further declared, that 'in giving
judgment, the court may affirm or reverse the judgment of the
court belbw, in whole or in part, or as to any or all the parties,

and for errors of law or fact.' Code, § 366 ; Vol. I, 31. It is diffi-

cult to find broader language as to this power. Its justice is

equally plain. There is little propriety in reversing an entire

judgment, because a small item is allowed without any legal

proof. It is plain that the legislature have endeavored to confer

this power upon the court. The courts have seemingly inclined

to repudiate it. The Code is broader, in some respects, than the

Eevised Statutes, in its purpose to have the appellate court ren-

der the judgment that the court below ought to have rendered.

In this case, I think the judgment of the county court should be
affirmed in all things except as to the forty-two cents ; th^t as to

that item, it should be reversed, without costs to either party on
this appeal."

The rule thus established, as to reversing judgments in part

and affirming them as to the residue, in actions arising upon
contracts, is equally applicable to judgments founded upon torts.

In 8taMs v. Hudson E. B., 23 How., 463 ; S. C, 39 Barb., 298,

the action was for the recovery of damages for unlawfully killing a

bull and a cow belonging to the plaintiff. The evidence showed
a right to recover for killing the bull, but it was equally clear

that there was no right of recovery as to the cow. The plaintiff

recovered a judgment for $75 damages before the justice, which

was made up by allowing $50 for the cow, and $25 for the bull.

The county court reversed the entire judgment on appeal, when
an appeal" was taken to the supreme court, which reversed the

judgment of the county court, and also reversed the justice's judg-

ment as to the $50 allowed for the cow, and affirmed it as to the

.

$25 for the bull. The court said, by Pbckham, J.: " The only

remaining question is, could and should the county court have

reversed the judgment of the justice as to the damages for the

cow, and affirmed it as to the bull ? It is objected by the defend-
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ant that a county court cannot reverse in part and affirm in part

a justice's judgment for entire damages. And the case of Kasson
V. Mills, 8 How. Pr., 377, is cited to that effect. The case sus-

tains the position in terms, but the facts were wholly unlike the

facts here. I have carefully examined all the cases referred to in

Kasson v. Mills, and am of opinion that the county court had
authority, in this case, to reverse the judgment in part and afiirm

it In part, and should have exercised it.

The Code, re-enacting the Eevised Statutes, expressly gives

the power to the court. It is not confined in terms, and there is

no reason for confining it to a mere power to reverse or affirm as

to costs, and not reverse or affirm as to damages. Where two
or three independent causes of action are prosecuted in a justice's

court, and the judgment is right as to one and erroneous as

to the others, and that can be distinctly and plainly seen on

appeal, the power to reverse as to the erroneous and affirm as to

the legal part of the judgment, is plain and practical, and in my
opinion imperative, with a view "to give judgment according to

the justice of the case," as provided for in t'he Code. After a

careful examination, I have been unable to find any case that

conflicts with this plain power, and our plain duty in its exercise.

In Kasson v. Mills, it is difficult to perceive, from the report of

the case, upon what ground the county court proceeded in revers-

ing the justice's judgment in part and affirming it in part. In

the justice's court it was for $100. It was reversed on appeal,

except as to $3.36 ; but why it was valid for that sum does not
in any way appear ; nor what that amount was for in any manner.
It may, therefore, well be that this court was right on the facts

as they appeared in that case—a single indivisible cause of

action— in holding that the county court committed an error in

reversing the judgment in part and affirming it in part.

Suppose an action brought upon two several promissory notes,

to one of which the defendant proved a clear legal defense of

usury, but none to the other, and the court gave judgment for

both. Would there be any difficulty in giving judgment, on
appeal, for the valid note, and reversing it as to the void note 7

Suppose an action for two penalties alleged to have been
incurred on different days, judgment for both, and illegal as to

one, on appeal the judgment would be affirmed as to the one,

and reversed as to the other. This last case has been expressly
decided in Massachusetts by the highest court in that state, and
I find nothing in this state in conflict with it. Commonwealth v.

Derby, 13 Mass., 433. I see no reason or principle against
the doctrine of this last case, the opinion of which was delivered
by Oh. J. Parker ; and I am disposed to follow it and the statute
of this state re-enacted in the Code which allows it. I see no
objection to obeying the statute where, as here, it can be distinctly
seen for what the judgment was given, and which separate alleged
cause of action is illegal or erroneous. In this case it clearly
appears from the proof that the jury allowed $50 for the cow,
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and $25 for the bull. The judgment of the county court is

'reversed, and that of thejustice affirmed as to $25 damages and the
costs. No costs allowed on this appeal. Judge Hogeboom said,
" I concur in the above opinion that the justice should have ren-
dered judgment for the plaintiff for $25 (instead of $75), and that
the county court should have reversed it as to the $50, and
affirmed it as to $25, instead of reversing altogether, and that
this error should be corrected." And, therefore, the judgment of
the county court was reversed, and that of the justice affirmed as
to $25 and costs.

The power to correct an erroneous judgment does not depend
upon the question whether the error was committed by a jury or
by the justice.

In Fields v. Moul, 15 Abb., 6, the justice by a clerical error

entered a judgment in favor of the plaintiff for $10 too much in

an action of trespass for taking personal property. On an appeal
taken by the defendant to the county court, the justice certified

in his return that he included $10 too much in the judgment by
mistake in footing up the figures, and the county court reversed
the judgment as to the $10, and affirmed it as to the residue with
$5 costs to the appellent. This judgment was affirmed by the
supreme court upon an appeal taken to that court. In this last

case the principal authorities upon this and similar questions, are

fully and ably reviewed by Hogeboom, J. A few extracts will

be given from the opinion :
" The county court corrected the

error, and the sole question is whether it had the power; in

other words, whether as to entire damages, where there was a
clear mistake, and where there was only one plaintiff and one
defendent, the county court could reverse in part and adirm in

part. But for some adjudications, I should have no doubt upon
the subject, as the statute seems to me most singularly clear and
unambiguous. It is as follows: 'In giving judgment, the court,

(county court) may affirm or reverse the judgment of the court

below, in whole ov in part, and as to any or all of the parties, and
for errors of law or of fact.' " Code, '^ 366. The power would
appear to be here expressly conferred in distinct terms, both as

to amount and as to parties, * * * "In Kasson v. Mills, 8 How.,
377, this court in 1852, in the eighth district, came to the conclu-

sion that under the former decisions the county court was incom-

petent to affirm in part and reverse in part, a judgment of a

justice's court rendered for entire damages. They held, that

under the Code they might reverse as to some of the parties,

and affirm as to the others ; but as to the damages or recovery,

the former decisions must be upheld. I am not satisfied with the

result at which the court arrived in the latter particular, and do

not think that in that respect the case ought to be followed.

The court say : ' It was never claimed, under this or similar

provisions (to give judgment as the right of the matter may
appear), that an entire judgment, as for damages, could be

reversed in part and affirmed in part. If there was no evidence
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to support the judgment, it was reversed; if there was evidence

upon both sides, a mere conflict of evidence, the judgment was
affirmed.' But suppose as to a portion of the amount of damages
it was perfectly clear that there was no evidence to support

the judgment, and as to the residue, that it was as clear that the

uncontradicted evidence supported the judgment for that precise

residue, is it not, upon principle, proper, that as to the former

the judgment should be reversed, and as to the latter, affirmed,

more especially when it appears that it was a mere mistake ov

inadvertence ? And as to the question of power, when the.statute

says the court may affirm or reverse the judgment in whole or iu

part, and as to any or all the parties, is it not limiting the plain

language of the act to^ay that the court shall not affirm only in

part, except where the judgment is for distinct things, as for

damages and costs? If by entire damages, it is meant that the

evidence makes it impossible to dissect the damages and see with
clearness how much is erroneous, and how much well founded, I

assent to the correctness of the former adjudications, as applied

to the Code of Procedure, otherwise not. I think the power is

conferred, and the propriety and extent of its exercise must be
left to the enlightened judgment of the court." The power of

all appellate courts' to reverse in part and to affirm in part, is

now conclusively settled by the court of appeals. Brownell v.

Winne, 29 How., 193, 201. 8. C, 2 Tiff., 400.

There are some other cases which illustrate the practice under
the Code. In Shannon v. Burr, 1 Hilt., 39, the plaintiif recovered

a judgment for $15 damages, in a case in which the law would
not give more than nominal damages, and on an appeal the New
York common pleas reversed the judgment as to all but the sum
of six cents damages, and affirmed the judgment for that amount,
without costs of the appeal to either party.

So, in an action for a fraud, if it appears that the judgment is

for too large a sum, and that there is a particular amount which
ought to have been deducted from the recovery, the appellate

court may reverse the judgment for so much as ought to have
been deducted, and affirm it as to the residue. Harris v. Bernard,
4 B. D. Smith, 195. This case is stated in Vol. 1, 963, 964. See,

also, Bonohue v. Henry, 4 B. D. Smith, 162, 165.
And there is one case which extends the rule still further than

any of the cases already cited. In LaMotte v. Arclier, 4 B. D.
Smith, 46, the plaintiflf recovered a judgment against the plaintiff

for $100 damages, in an action of trover. The evidence ren-

dered it certain that this judgment was considerably larger than
the law would allow as a measure of damages in that action.

But it was a case in which upon the findings of fact in the court

below, the plaintiflf w,as entitled to some damages, or about one-
half of the amount recovered. Upon an appeal to the common
pleas, that court ordered a reversal of the judgment, unless the
plaintiflf chose to accept the sum of $60, in which case the judg-
ment was to be affirmed for that amount, and reversed as to the
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residue. The court said, per Woobrtttf, J. :
" The amount of

damages given ($100) is wholly without evidence in its support,
and upon this ground we would be warranted in reversing it

Bat the Code requires us to do substantial justice between the

pj^rties, if the case has been fully investigated ; and my conclu-

sion is, that we should give the plaintiff the privilege of making
a reasonable abatement from the amount of the.judgment and
suffer it to stand for the residue.

"Although a finding for $75 might, perhaps, be sustained, I

am not satisfied that the three articles have not depreciated since

they were purchased ; and in view of all the circumstances dis-

closed by the evidence, I think that the plaintiff will be fully

indemnified by a recovej-y of $60 damages and her costs below.
" If this be deemed arbitrary and speculative, let it be answered

that the cou^t do not require the plaintiff to make such abate-

ment. No injustice is done to her, since there is a sufiicient

ground for a reversal. She may elect to make the abatement or

not at her pleasure. * * * The order should be, that if the

plaintiff elect within ten days to reduce the damages to $60, and
her costs below, and file written statements of such election with

the clerk, the judgment is affirmed to that extent, and reversed

as to the residue, without costs to either party on appeal ; on

default of such election, the judgment is reversed with costs."

This case may seem, at first sight, to go quite as far as the rule

can be extended. But it certainly conforms to the spirit of the

Code by attempting to do justice between the litigant parties.

And since it leaves the successful party entirely at liberty to

accept a modified judgment, or to submit to a reversal in a case

in which a reversal might with entire propriety be ordered upon

points of law, this must be regarded as a wise and a just exer-

cise of the power conferred on the appellate court.

If a plaintiff has recovered an erroneous judgment, as well as an

unjust one as to its amount, he is favored when the court permits

him to take a reasonable and just judgment without the pay-

ment of the costs of the appeal; and if he refuses to do this, he

certainly has no ground for complaint when the court enforces the

law by an entire reversal of the judgment at his expense. This

subject has been pursued at some length, but it was difficult to

say less, if the principal authorities were to be presented and con-

sidered ; and those who do not possess the reports referred to

will be least likely to complain. •

, „ ,

The form of an order to reduce the judgment, and ot the

respondent's consent thereto, will .be sufficient if it clearly speci-

fies what is ordered and what is accepted by the respondent.

Order for reversal unless respondent Consents to a reduction of

judgment.

TTitle of cause in county court.]
•-

•' 'At &c., on &c.

(As in the form, ante, 853, to the *, but omitting what is said as to the

affidavits, and then continue) that the judgment of the said justice be

Wait 11—111
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reversed with the costs of this appeal, unless within ten days after the

service of a copy of this order upon him or his attorney, the respondent

makes and files with the clerk of this court a written consent to reduce

said judgment, and also serves a copy thereof upon the appellant's attorney

within the same time ; and such consent shall be to the effect that the

respondent consents to reduce the recovery for damages in said action to

the sum of $100, as of the day of , 1865 ; and if the judgment bo

so reduced then it is ordered that the judgment so reduced be in all

things affirmed, with costs to the appellant (or the respondent).

If the respondent elects to reduce the judgment to the amount
specified in the order, he ought to make and file a written state-

ment to that effect with the clerk of the appellate court, and also

to serve a copy of it upon the appellant's attorney within the

time allowed for that purpose.

Form of consent to reduce judgment.

[Title of cause in county court.]

In pursuance of an order made in this cause on the day of , 1865,

I, John Doe, the respondent and plaintiff, do hereby consent that the judg-

ment appealed from in this action, be reduced to the sum of $100 damages,
as of the day of August, 1865. JOHN DOE,

or JOHN M. CARROLL,
AtCy for Respondent.

The form of a judgment in such a case will be given in a sub-

sequent place. Post, 911.

Beversal as to any or all the parties.] The power to reverse

a judgment as to any or all of the parties is as clear as the power
to reverse a judgment in whole or in part. Indeed, there never
has been as much question upon the riglit to reverse as to any or

all of the parties, as once existed in relation to the power to

reverse a judgment in part and affirm it as to the residue.

In actions upon contract, if the plaintiff proves a good cause of

action against one defendant, while no proof is made against the

other, and if a judgment is rendered against both defendants, it

may be reversed as to the one proved liable, and reversed as to

the other. Nixon v. JenMns, 1 Hilt., 318. So, in actions for a
tort, the county coiirt may reverse a judgment as to one defendant,
and affirm it as to an other, where the circumstances of the case

are such as to authorize such a judgment. Giraud v. Stagg, 10
How, 369 ; S. O., 4 E. D. Smith, 27. This case is an elaborate and
able exposition of the subject byWoodruff, J. See also Alexander
V. Hoyt, 7 Wend., 89, as to the rule before the Code. Th^case of

Farrell v. Calkins, 10 Barb., 348, is opposed to the cases which
have just been cited ; but the case is overruled by the current of

authority. It is also opposed to all the cases cited upon the
analogous principle of a reversal in part, and an affirmance in

part. Ante, 875. And, more than that, it is opposed to the plain

language of the Code, which declares that the county court may
reverse a judgment as to any or all of the parties.YoX. I, 31, § 366.

That a reversal as to one defendant, and an affirmance as to

an other, would come precisely within the meaning as well as the
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letter of the statute, is as evident as anytliiug can be made. It
is of no consequence what the old rule was, or what the princi-

ples of the common law declare ; it is sufficient to say that the
statute is so explicit as to the present rule, that no examination
of the older cases would be of the least service.

Judgment hy default-l A practical question of considerable
importance sometimes arises in relation to the power of the
county court to reverse or affirm a judgment by default. In
WMtnetj V. Bayard, 2 Sandf., 634, it was held that on an appeal
from a justice's court, the judgment will be reversed by default,

if the respondent does not appear to argue the appeal when it is

moved for argument by the appellant. So, where an appeal has
once been regularly noticed and placed upon the calendar, it

may be called up for argument at a subsequent term without
farther notice, and if the appellant does not appear it will be
affirmed by default on motion of the respondent. Townsend v.

Keenan, 2 Hilt., 544 ; see also, Geraghty v. Malone, 1 Sandf., 734.

^Notwithstanding these decisions there are some considerations
which ought to weigh with a court in determining whether a
judgment ought to be reversed or affirmed by default, when the
case is one which is heard and decided upon the facts contained
in the return.

The statute does not, in express terms, declare, whether a
default may be taten or not ; but it is evident from the reading
of § 3G6, Vol. I, 31, that the legislature intended that the cause
should be decided upon an actual examination of the case, for it

provides that "upon the hearing of the appeal, the appellate

court shall give judgment according to the justice of the case,"

&c. A judgment by default, whether it be an affirmance or a
reversal, would not be a judgment according to the justice of the

case, but a judgment entirely ignoring the question what the

justice of the case might be. Again, it is not like a case in

which evidence must be introduced and the cause retried ; for

iu such a case the court could not participate in the trial in

behalf of either party. And where a new trial is to be had, it

is entirely proper to dismiss an appeal or nonsuit a plaintiff who
does not appear, or to permit a plaintiff to prove his case if the

defendant does not appear to try the cause.

, But where a return is made and the court has nothing to do
but to examine the return before deciding the cause, no such rea-

son exists to prevent a full examination of the case upon the

merits ; and in such a case the court can easily comply with the

statute by rendering a judgment according to the justice of the

case. And in Bellony v. Alexander, 1 Sandf., 734, the court

refused to reverse a jndgment by default. It is true that this

case was decided under the Code of 1848, which provided for

hearing a case upon the affidavits of the. parties ; but in that

case those affidavits took the place of a return, and the case

was heard upon them in the same manner as upon a return

made.
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The court said : "We will not decide the point, but we think we
are not at liberty, under the Code, to reverse a judgment by

default, without looking into its merits. There is no such provi-

sion in terms, and the 310th and 317th sections appear to con-

template au examination as well as a hearing of the appeal.

When the respondent alone appears, the judgment below will be

affirmed, as a matter of course."

There is still an other reason why a county court should examine
a case upon the merits, instead of reversing it by default. If the

county court reverses the judgment by default, such decision

will prevent any review of the case by the supreme court upon
an appeal. Dorr v. Birge, 8 Barb., 351 ; S. C, 5 How., 323. And
where it is clear that the decision of the county court cannot be

teviewed, it certainly ought to be rendered upon the best examina-

tion and deliberation which that court can give to the case.

If either party fails to appear and argue the cause, and he has

a reasonable excuse for his default, the appellate court will

always relieve a party from a default, even if one is allowed to

be taken. The practice of the court ought always to be liberal in

this respect, so far as it relates to opening the default ; but as to

the terms upon which this shall be done, much, will depend
upon the circumstances of each particular case. It has been held

that where a judgment of affirmance has been regularly taken

by default, the court will require the appellant, on a motion to

open the default, and, before hearing his excuse, to show that the

case has merits either upon the law or the facts involved in it,

which will be ascertained on the motion from a mere statement
without argument, or by a careful inspection of the return. Tryon
V. Jennings, 22 How., 421 ; S. C, 12 Abb., 33. This rule, how-
ever, was adopted on account of the press of business in the

court which established it ; and the extent to which a county court

would apply it would be to see that the appeal had no pretense
of merits. There are many cases in which intricate questions
are involved, and nothing less than a full discussion, and a care-

ful examination of the authorities, can clearly determine whether
the case really has merits. In such a case no county court would
assume to decide whether the case had merits or not, so long as

a doubtful question is involved. But more than this, where an
appeal is taken in good faith, and the default was accidental and
excusable, the appellate court ought to lean to the liberal side

of the matter and grant a full and fair hearing, which will be
satisfactory to all reasonable parties, and besides it will comply
with that injunction of the Code which requires that the county
court shall render judgment according to the justice of the case.

Where a party moves to open a default on the ground of irregu-
larity, instead of asking relief for cause shown, he must show
that the practice has been irregular. When a cause has been
once properly noticed and placed upon the calendar by an api)el-
lant, and it is not heard at the first term, but is regularly called
on the calender at a subsequent term of the court, it will be
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regular for the respondent to take a judgment of affirmance by
default, without any proof that he noticed the cause for argu-
ment. Townsend v. Keenan, 2 Hilt., 544. And if the appellant
moves, in such a case, to open the default, upon the ground that
the respondent has been irregular in his practice, the motion will

be denied, with costs. Ih.
Mrrors not stated in the notice of appeal.'] There are some cases

which decided that the appellate court either could not or would
not hear an argument upon any ground of error not stated in

the notice of appeal. See ante, 779.

But the balance of authority is decidedly opposed to this view
of the question ; and whenever a plain error appears upon the
face of the return, the judgment ought to be reversed, whether
it is particularly specified in the notice of appeal or not. Ante, 781.

As the courts now construe the statute, it is a legal presumption
that the justice has returned all the evidence and proceedings in

the court below ; and since this is the rule, the notice of appeal
ought to be considered as of little more importance than as a
mere mode of bringing upon the record for review by the appel

late court. This is the rule as to all other notices of appeal,

and under the construction which the courts have given to the

return, substantial justice will be more likely to be done in this

manner than in the more technical one of limiting the argument
to the points specified in the notice of appeal. A notice of

appeal may be amended on motion, if the court sees fit to grant

a.n order to that effect ; and the motion will always be granted
for the furtherance of justice. Under such a practice it is diffi-

cult to see how a court could consistently refuse to hear the

whole case which appears by the return. See the matter more
fully discussed, ante, 775 to 783.

Bevisw of discretionary decisions.] There are many questions

which arise in the course of an action which appeal exclusively

to the discretion of the court, instead of depending upon fixed

rules of law for their determination. This is true of every court

which exercises original jurisdiction in the trial of actions upon
the merits, and upon issues of fact. And where a decision has

been made upon a matter which is thus within the discretion of

the court deciding it, it is a general rule that such decision is

not reviewable by an appellate court; The reason of this rule

is obvious, since the moment it is determined that a decision

must be made in accordance with some particular rule of law

and is erroneous if not so made, the matter immediately ceases

to be a discretionary one, but becomes one governed by legal

rules.

There are some cases in which a purely discretionary decision

may be nullified, although not reviewed as a matter of law.

Suppose a justice should refuse to allow a party to appear and

answer, and that a judgment is rendered against the defendant

after such refusal. It has been seen that the appellate court may
relieve the defendant from the effect of the decision by opening
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the default, and ordering a new trial, ante, 837. Sucli a decision

by the county court would not, in strictness, be a review of the

justice's discretionary decision, but an exercise of a discretionary

power given to the appellate court to grant relief in particular

instances. The cases in which a justice may exercise a discre-

tionary power are very numerous, and many of them have been

pointed out when discussing other titles of this work. As to a

justice's discretion in permitting or refusing to allow a defendant

to appear and answer, see ante, 221, 222, subs. 4 and 5. As to

adjournments, see ante, 336. As to leading ^questions put to a

witness on examination, see ante, 504. As to matters of practice

on the trial, see ante, 637 to 640.

There are some cases in which the court reversed the justice's

judgment on the ground that he had abused the discretion cou-

ferred upon him. Rose v. Stuyvesant, 8 Johns., 426, stated ante,

336 ; see also Seymour v. Bradfield, 35 Barb., 49, 51.

It is a little difficult to perceive how a matter can be purely

discretionary, and still hold that the decision is reviewable upon
common law principles. Suppose that a decision is unjust, and
that it was arbitrarily made. Such matters do not change the

nature of the decision from a discretionary one to one which is

controlled by legal rules. This has been held in a case in

which the justice refused to permit a defendant to appear and
defend an action. Ante, 221. And whenever it is deemed proper

to reverse a justice's judgment for the reason that he has unjustly

and arbitrarily exercised his authority, the safer ground to rely

upon will be to place the decision upon the statute which author-

izes a reversal of a judgment whenever the justice of the case
requires it. Vol. I, 31, § 366. This section confers power upon the

appellate court to see that ample justice is done to parties who
have just cause of complaint, and it will subserve the interests of

the public if the powers it confers are liberally applied and
enforced.

Reversal upon questions of fact.'] Before proceeding to discuss

this subject, it may be proper to define what is intended by the

term questions of fact. This may be done both.negatively and
affirmatively. And first, then, it does not include those cases in

which the county court may reverse a judgment for errors of
fact as explained, ante, 853. Such cases are founded upon
matters entirely outside of the issues joined in the action. By
the term question of fact, is intended any case in which an issue
of fact is joined in the court below, and tried and decided upon
the evidence, either by the justice or by a jury ; or any other
question in the case which involves a matter of fact that is to be
settled by evidence, and is material and relevant to th^ issues of
fact joined in the action ; or when it relates to any question
of fact which is to be settled in the court below, upon such evi-

dence as may be admissible upon the question involved.
In most of the cases arising in ordinary practice, the term

question of fact relates to the decision of the matters involved
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in the issues joined between the parties. This decision is founded
upon such evidence as may be introduced by the respective par-

ties, and the questions in the case are decided by the justice or

by a jury, as the case may happen to be.

Where the questions of fact have been tried in the court below,
upon the evidence there introduced, and there was material and
relevant evidence given upon both sides, the decision of the

questions of fact involved will be regarded as final." I^o principle

of law is more firmly settled than this, and none''has been more
frequently and invariably enforced. To cite the numerous cases

decided upon this point would be a mere waste of liabor, time
and space. The reason for such a rule is obvious. When a trial

takes place upon a question of fact, and witnesses are sworn,

the justice or the jury who see the witness and hear the language
in which his evidence is given, and they see the manner in which
he testifies, they will be much better able to properly estimate

the value of the evidence than any appellate court can be when
they know nothing of the case, except what appears upon the

written or printed record.

Again, the law confides the decision of questions of fact to a

justice or to a jury, as the parties may elect, and when such

questions of fact have been fully heard and decided upon the

evidence, the intention of the law was to hold this decision con-

clusive, so far as it is considered a mere question of fact. If the

judgment is erroneous because of improper decisions made by

the court during the trial, or for any other cause the judgment
is illegal, that presents a different question, which is a question

of law, and not a question of fact. There are some cases in

which injustice may be done by holding the decision of a justice

or a jury conclusive upon a question of fact ; but this result is

inevitable, for no means can be devised which will prevent a

liability to errors of judgment so long as justices and jurors

remain fallible.

But while the general rule is clear and well settled, it is

important to prevent a misapplication of it, and to see that it is

not extended to cases which do not come within the reason of

the rule. A very strong illustration may serve to show what

is here intended. Suppose a plaintiff to call twenty witnesses

to prove his case, and they each of them testify to facts which are

sufficient to entitle the plaintiff to a judgment; and further,

suppose that the defendant does not call more than one witness

whose evidence is indirect conflict with those of the plaintiff;

that no attempt is made to impeach any of the witnesses, and

that a verdict and judgment pass in favor of the defendant, is

not this such a palpable injustice as to call for a reversal of the

judgment, unon the ground that it is not a case in which it can

be said that" there was any pretense of weighing the evidences

Courts of record invariably set aside such verdicts when reu

dered in those courts; and would it not be most remarkable if

thev would refuse to do the same thing merely because the case

,
(a) Note no.
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was tried iu an inferior court? From the manner in which

causes are tried in the lower courts, there is certainly quite as

much liability to error as there would be in a court of record

which is presided over by a learned and experienced judge.

There are some cases which have been tried in justices' courts

and afterwards affirmed upon error, which would be quite diifer-

ently decided were the same cases to come up for decision now.

Those cases, however, are not numerous, and they are clearly

opposed to the established practice of the coui'ts at the present

time. The cases may be arranged in several different classes,

tor convenience of citation and illustration.

The cases in which an appellate court will interfere and

reverse the judgment of an inferior court upon questions of fact

are the following

:

1. Where the plaintiff fails to prove a cause of action

upon a consideration of the entire evidence given. This

may arise from the fact that the law does not entitle the

plaintiff to recover upon all the facts proved, though iu such a

case the error would be one of law ; or in the second place, in a

case in which there was some material defect in the proofs

;

2. Where the verdict is against the undisputed or overwhelming

weight of evidence

;

3. Where it is evident that the verdict is the result of preju-

dice, partiality, passion or fraud

;

^
4. Where the court or jury have evidently disregarded unim-

peached and controlling evidence.

These principles are not new ones introduced by the Code, but

are such as have long been established in this state. And they

are equally applicable whether the action is founded upon con-

tract or upon tort.

The cases which will first be noticed are those which show that

a judgment will be reversed where there is a total or a material

defect in the proofs.

First. The following cases were decided under the old practice

which prevailed before the enactment of the Code. In Baldwin
V. Delevan, 2 Hill, 125, the action was for a fraudulent misrepre-

sentation on an exchange of horses ; but the evidi^ice did not

show any representation whatever by the defendant, except what
he hg,d said to a third person, a. short time before the exchange
with the plaintiff; this proof was held to be insufficient and a

judgment in favor of the plaintiff reversed. In Clark v. Denure,

3 Denio, 319, 320, the action was for fraud in the sale of a span

of horses, but there was no proof of a scienter, and a judgment
for the x^laintiff was reversed. In Palmer v. Manning, 4 Denio,

131, a jndgment rendered upon a promissory note was reversed

because the identity of the note was not proved, where the note

was proved by the admissions of the defendant. See the case

stated, ante, 384. In Tifft v. Tifft, 4 Denio, 175, the plaintiff

recovered a judgment against the defendant for the acts of his

infant child who set a dog upon the plaintiff's hog and killed it;
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but there was no proof that the defendant authorized the act,

and the judgment was reversed ; and the court said :
" In actions

before justices of the peace, if any material part of the plaintiff's

case is wholly unsupported by evidence, a judgment in bis favor
will he reversed on certiorari ;" and this is so whether the trial

was with or without a jury.

In Blancliard Y.Isaacs, 3 Barb., 388, the plaintiff recovered judg-
ment against the defendant, as a common carrier, for the value
of a coat which had been lost, but there was no proof of the
delivery of the coat to the defendant, or that the person to whom
it was delivered was an agent of the defendant authorized to take
charge of such property, and the judgment was reversed.

In Pryne v. Westfall, 3 Barb., 496, the plaintiff recovered a
judgment as a constable for the wrongful taking of property
which he had previously levied upon-. He had not taken actual
possession of the property, and the action was brought for the
benefit of the plaintiff in the execution. There was no proof of
any judgment upon which the execution was issued, though
the execution was proved, but this was held insufticieut and the

judgment was reversed, and see Vnderliill v. Beinor, 2 Hilt., 319.

Tl^e cases which will next be cited are such as have been
decided since the enactment of the Code, and they rather extend
than restrict the former rule in this respect. After the Code was
enacted there were some parties who supposed that upon a judg-
ment by default the plaintiff need not prove his case, but might
take judgment by default without evidence, but the courts

overruled this view and held that the plaintift' must prove his

case in the usual mauuer. Carter v. Dallimore, 2 Sandf., 222
,

Swift V. Falconer, Id., 640 ; Albur^is v. McGready, 2 E. D. Smith,

39 ; see the cases cited, ante, 690.

Where a plaintiff claims to recover for services rendered, he
must prove that the defendant employed him ; and if he obtains

a judgment without proving this fact, it will be reversed. Howard
v. Brown, 2 E. D. Smith, 247.

The plaintiff must do more than to prove such facts as would
warrant a conjecture that he is entitled to recover. He is bound
to make out a prima facie cause of action, and he must furnish

some criterion by which a right of recovery for some amount
can be fixed without danger of doing injustice, and when the

plaintiff's evidence leaves in doubt not only the amount which

he is entitled to recover, but also the fact whether he is entitled

to recover at all, a judgment in his favor will be reversed. Fox
V. Becker, 3 E. D. Smith, 150.^

In an action by the holder against the indorser of a note, the

plaintiff must prbve such facts as fix the liability of the defend-

ant; and if there is no proof of presentment, demand, refusal or

notice to the defendant, or a waiver of them, a judgment in favor

of the plaintiff will be reversed. Jones v. Pridham, 3 E. D.

Smith, 155 ; 8torp v. Harhutt, 4 E. D. Smith, 464 ; see also Vol.

I, 458, 460, &c. The same principle applies when the holder

WArr 11-112 W NOTE 711.
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of a bill of exchange seeks to charge the drawer thereof. Van-

trot V. McCullocli, 2 Hilt., 272.

In an action to recover damages for injuries resulting from

negligence, the plaintiflE" must establish by evidence that the

iujnry was in some manner done by the defendants. And in one

case, in which. the plaintiff recovered a judgment against the

defendants, for injuries alleged to have been done to his wagon
by the defendants' stage, the court, upon reversing the judgment,

said : " Assuming that the plaintiff suificiently proved that his

wagon was injured by the carelessness of a person who was

driving a stage, the only evidence that either of these defendants

was responsible was that of the plaintiff's son, who testified

that two gentlemen called upon his father and conversed on the

subject, and one of them answered to the name of ' Lent,' and

that the latter wished the wagon sent to his place to be repaired,

and both were satisfied that it was their stage by which the injury

was caused. This by no' means identifies the defendants. The
witness does not intimate that he is acquainted with the defend-

ants, or either of them, and it is hardly necessary to say that a

defendant cannot legally be charged with liability because some
person who assumes to answer to the same surname is shown
to have admitted his liability." Fanning v. Lent & Mulford,

3 B. D. Smith, 206, 207.

In an action by a plaintiff to recover the value of his dog, which
is alleged to have been killed by the defendant's dog, the plaintiff

must prove that the defendant was the owner of the dog, or that

he harbored him, and that such dog was the aggressor in the

j)articularfight ; and if he recovers ajudgment without such proof
it will be reversed. Wiley v. Slater, 22 Barb., 506, see case and
part of opinion of court. Vol. 1, 852.

The principles which govern an appellate court as to reversing

judgments which are against evidence, are clearly and forcibly

stated in Batlibone v. Stanton, 6 Barb., 141, 143, 144, by Gkidlby,
J., who said :

" There is at this day no doubt, and there never should
have been any, that the verdict of a jury should be set aside

where there has been no evidence to support it. * * * The true

doctrine is this : when there is a disputed question of fact, and
evidence has been given on both sides of such question, the courts

will not disturb the finding of the jury. But when, upon any
one question which is decisive against either party, there is evi-

dence on one side of such question and none on the other, and
the verdict has been given for the party who has given no evidence
upon the point in question, the verdict will be set aside, and if the

county court does not reverse a judgment founded upon such a

verdict, it is the duty of the supreme court to correct the error.

In this case, upon the right of the plaintiff to recover, there wa
no conflict of evidence. It is true that the lease for the twc
first years was void, inasmuch as it was not in writing ; but it

was fully executed, the defendant occupied the premises and
never paid the rent in full, and, therefore, for that balance, what-
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ever it might be, the plaintiff was entitled to recover. So, too,
of the subsequent j^ears. If there be no agreement to accept the
rent in any other way than in cash, the rent is recoverable in

money ; but if there was any evidence authorizing the conclusion
that the plaintiff by his acquiescence, and that of his agent, in the
erection of the barn, of different dimensions from those proposed
by the plaintiff, still there is no pretense that the defendant
erected a barn of sufficient value to satisfy the rent. The verdict

of the jury was therefore without evidence, and to allow it to

stand would sanction an act of gross injustice. The judgment of

the county court and of the justice must be reversed."

In an action which claims to recover money for services ren
dered in building a house, and for furnishing materials therefor,

and where it appears from the evidence that the work was per-

formed under a written sealed contract which specifies a time for

the completion of the work, and that payment was to be made
on the completion of the work, the plaintiff must show a per-

formance on his part before he is entitled to recover ; and a
judgment for the plaintiff, without furnishing such proof, will be
reversed. Lynch v. McBeth, 7 How., 113, 120, 121. In the last

case, the supreme court reversed a judgment of the county court,

as well as that of the justice, where the plaintiff had recovered in

such a case. The court said : "In addition to the above errors,

the justice's judgment was clearly wrong upon the merits, and
contrary to the justice of the case, as it appeared upon the trial.

The justice certifies that his return contains the substance of the

testimony and proceedings had before him, and yet it does not

contain any legal evidence to support his judgment. The defend-

ant proved that the plaintiff was under a covenant to do the

work which he did for the defendant. The plaintiff attempted to

show that this covenant was varied by a subsequent parol agree-

ment. Besides the incompetency of parol evidence to have that

effect, the plaintiff did not, even with the help of his own testi-

mony, prove any parol attempt to vary the sealed contract.

There was nothing in the conversation which he testified to, pur-

porting to release him from any of the obligations of his covenant,

or to impose any new obligation in that respect, upon the defend-

ant ; the most that the plaintiff's testimony on this subject tend-

ed to show, was a parol promise of the defendant, without any
consideration, to let the plaintiff have money as fast as he wanted
it to go on with the work, not as payment for the work, nor in lieu

of the payments which the plaintiff had covenanted to receive

when the work was done. This was wholly insufficient to produce

the effect claimed for it by the plaintiff, and given to it by the

justice. In such a case the county court ought to have reversed

the judgment of the justice's court, and erred in not doing so."

The same principle is enforced in Jacohs v. Kolff, 2 Hilt., 133^

which is stated Vol. I, 178.

It has been held that a failure to prove the proper measure of



892 JUDGMENT ON APPE,\L.

damages would be a ground of reversal, iu an action for a breach

of warranty on the sale of a horse. FaUs v. McKeon, 2 Hilt., 53,

see case stated Vol. I, 679 ; and see ante, 533.

Second. A brief examination will now be made of the cases

which hold that a county court ought to reverse a judguieut

which is rendered against the overwhelming balance of evidence.

There is scarcely an instance in which a county court can exercise

its appellate powers with greater advantage than iu that of cor-

recting judgments which have been given in violation of the

rights of one of the parties, by entirely disregarding the whole
scope, balance and force of the evidence given on the trial. In

courts of record it has long been the practice to grant a new trial

iu such cases, and the power of the county court to do the same
thing in cases arising upon an appeal from a justice's court is

now clearly established, and daily exercised. This rule is not a

new one introduced by the Code, but was well settled in the

former practice.

In Buckley v. Leonard, 4 Denio, 500, the action was for dam-
ages done by the defendant's dog. On the trial, which was by
jury, the plaintiff proved that while he was passing through a

yard used in common by the defendant and a family which
occupied an adjoining house as tenants of the defendant, with a

view to call at such adjoining house, the dog bit him, and that

on account of it he became somewhat lame, and was prevented
from laboring for a few days, as a spinner in a factory, which
was his employment. The plaintiff" also proved that about a year

before, the dog had bitten an other person, and there was some
evidence that the dog had also bitten a boy. On both the former
occasions the defendant had been informed of the injuries;

and it was shown that for the most part he had kex)t the dog
chained up in the daytiuie, and in his store nights.

The defendant off'ered to prove that the dog was of a quiet

and peaceable disposition. The plaintiff objected to the evidence,

but the justice admitted it, and several witnesses testified that

they were acquainted with the animal and considered him inoffen-

sive. The jury found a verdict for the defendant, upon which
the justice rendered judgment, which was aflBrmed by the county
court on appeal. The supreme court reversed both judgments;
and the court said

:

" The evidence given by the defendant of the mild character of

the dog, I think was improperly admitted. It was immaterial.
If the evidence proved, that the dog bit the plaintiff, that the

defendant was the owner, and knew or had notice that the dog
had been accustomed to bite others, he was responsible for the
injury, however high the character of the dog for mildness stood
among the neighbors. Such evidence was well calculated to

divert the jury from a proper consideration of the real point in

issue. There was no conflicting evidence upon any position
which the plaintiff was bound to maintain, nor was there any
question as to the credibility of witnesses. It was not, therefore.
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one of the classes of cases where the verdict of a jury precludes
a court of review from examining the facts. The evidence of the
injnry to the plaintiff, of the dog having previously bitten others,
and that the defendant had notice of it, stands uncontradicted

;

and these facts were abundantly sufficient to require the jury to
find for the plaintiff. I think this is a case where the verdict and
judgment are entirely unsupported by the evidence."

This case is but one of numerous cases of a similar character
decided before the Code; and several of the cases already cited
were the same in principle. And since the Oode the same prac-
tice is firmly settled and uniformly enforced. In Robertson v.

KetcMim, 11 Barb., 652, an exchange of horses was made between
the plaintiflfs agent and the defendant upon terms which, as the
defendant knew, the plaintiff had himself refused to adopt as the
basis of an exchange. The plaintiff did not know of the bargain
until after it was made ; nor did he know of the terms of it, and
that it was contrary to his proposition, until after the death of
the horse received in exchange had put it out of his power to
return it. He repudiated the bargain as soon as he knew what it

was, and brought an action of trover in a justice's court for the
value of his horse. The case was tried by a jury, who found a
verdict for the defendant, upon which judgment was rendered

;

and the county court, upon an appeal, afiirmed this judgment.
The supreme court reversed both judgments, and the court said

:

"There was no conflict in the evidence, on the fact that the actual

'exchange of horses, made by the agent, was upon a consideration

which the plaintiff had never authorized, and that this was known
to the defendant at the time. A verdict finding to the contrary is

not merely a verdict against the weight of evidence, but is a
verdict without a particle of evidence to support it. The ground
on which the county court aflSrmed the judgment of the justice,

was that there was evidence of a subsequent ratification of the

bargain by the plaintiff. The evidence was that the plaintiff

asked the defendant how he traded, to which the latter replied,

"pretty much as you and I talked, a little different, and if you are
not suited with the trade we will trade back this evening." Upon
this the parties drank together and parted. This answer of the

defendant was untrue; the trade was made, not as the plaintiff

had proposed, but as the defendant had offered, and which offer

the plaintiff had expressly rejected. If the defendant had truly

disclosed the terms of the bargain, when he was asked, and the

plaintiff had silently acquiesced, it would have presented quite a

different question. No doctrine is better settled, upon principle

and authority, than this: that the ratification of the act of an

agent previously unauthorized, must, in order to bind the princi-

pal, be with a fidl knowledge of all the material facts. If the

material facts be either suppressed or unknown, the ratification

is invalid, because founded upon mistake or fraud. The answer

of the defendant to the plaintiff's inquiry was untrue, and was
well calculated, and doubtless intended, to prevent further inquiry
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'

The defendant had agreed with the agent to conceal from the

plaintiff the departure from his instructions. It would be a

reproach to the law to uphold such a fraud. There was no dispute

about the facts ; the jury drew an erroneous conclusion from the

testimony. They must have held that subsequent assent to the

trade was a ratification of the bargain, whether the plaintiff knew
of its terms or not. The judgment of the county court and of

the justice must be reversed."

In Fish V. Shut, 21 Barb., 333, the action was trespass for

injuring and killing sheep. The plaintiff" proved facts entitling

him to recover, but the jury found for the defendant, and

the county court affirmed the judgment. The supreme court

reversed both judgments, and the court said :
" The defendant's

counsel does not controvert this position, but he insists that the

question was purely one of fact, and that the judgment should

therefore not be disturbed. It was a question of fact, but there

was no conflict whatever in the evidence. The facts stated by
the witness, Thayer, were undisputed, and they proved a cause

of action entitling the i>laintiff' to recover.

It is said in the brief that it was not proved that the sheep

belonged to the plaintiff. They were in the plaintiffs lot and
in his barn yard. Several witnesses went and saw them, and no

suggestions were made upon the trial that they were not the

plaintiff's sheep. Possession of personal property is prima facie

evidence of title. The jury had no right to say that it was not

proved that the sheep belonged to the plaintiff. Again, it is said

that there was contradictory evidence as to the defendant's own-
ing the dog. The witness Thayer saw the dog, and says it was
Austin Skut's dog. One Edwin Skut was a witness: he stated

that the defendant lived with him; that the plaintiff called upon
him on the 7th day of February (the day the sheep was killed),

and said to him, the witness, that his dog had been killing the

plaintiff's sheep. The witness told the plaintiff that he had
killed his dog two years before, but if he had been back killing

sheep he would attend to it. This is the contradiction relied upon.

The plaintiff probably did not know whether Austin or Edwin
owned the dog. They lived together. But this very evidence

showed that it was riot Edwin Skut's dog, and instead of conflict-

ing with Thayer's statement, goes rather to confirm it. Charles
Skut was also sworn, but neither he nor Edwin say anything about
the ownership of the dog, although they were both examined as to

the damages. They went and saw the dead sheep, and those

wounded. It is not a case of conflict of evidence. The evidence
was clear and undisputed. I must suppose that the jury, unfor-

tunately for the defendant, was misled upon some question of law."

In Marselis v. Seaman, 21 Barb., 319, 324, an action was
brought for the recovery of a penalty for taking illegal toll upon
a plank road. The proof was clear that the plaintiff was entitled

to recover, provided the acts done rendered the defendant liable

to a penalty within the meaning of the statute. The cause wa*
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tried by a jury, and a verdict and a judgment rendered for the
plaintiff, which was aflSrmed by the county court, but both judg-
ments were reversed by the supreme court, which said, by Bockbs,
J.: "The question litigated upon before the justice was whether
plaintiff was bound to pay as toll two or three cents per mile for

the distance between gate No. 2, and gate No. 3. If only two
cents the plaintiff Avas entitled to recover; if three cents, too

much toll was not demanded or taken. This question depended
on the fact whether the vehicle fell within the description of

these specified in the statute as follows : 'For every veliide used

chiefly for carrying passengers, drawn hy two animals.' The proof
shows that it was drawn by two animals. Was the vehicle

'used chiefly for carrying passengers?' It is described as a
covered sleigh ; was called a stage ; would carry six passengers
inside comfortably; had seats for passengers; and, as the wit-

ness testified who had the vehicle (or one similar tb it) built,

it was constructed for carrying passengers, with a place under
the drivers seat to carry the mail, and it was used chiefly for

carrying passengers. Unless there is some evidence to explain,

modify or contradict this proof, it would be an intolerable per-

version of the force and effect to be given to testimony, to say
either that the vehicle was not then in fact ' used chiefly for

carrying passengers,' or that it was not such as are usually used
for that purpose. All the evidence there is to countervail the

conclusion to which that proof should lead a court and jury is

this: that the plaintiff carried the mail in the vehicle, which mail

ordinarily consisted of one bag, and could be carried conveniently

in frojit. This in no way weakens or changes the effect fairly

to be given to the other evidence. If it were possible to say on
this proof, that the vehicle was used chiefly to carry the mail, it

would be preposterous and transcendentally absurd to say, on all

the proof, that it was not used chiefly for carrying passengers.

There is no conflict of proof in the case. The facts are plain,

• and admit of but one fair conclusion ; and it only remains now for

the court to pronounce the judgment which the justice should

have rendered, when the defendant insisted that there was no evi-

dence that the defendant or his wife demanded or received more
toll then he was allowed by law to collect. The verdict of the

jury is irreconcilable to conscience, and must have been rendered

under mistake, improper influence, or through fraud."

In Watts V. Cleaveland, 3 E. D. Smith, 553, an action was
brought by a constable to recover the value of goods upon which

he had levied. The oflScer proved a sufficient levy, which was
the principal point in the case, but a judgment was rendered in

favor of the defendant. This judgment was reversed on an

appeal.

In Goldsmith v. Ohermier, 3 E. D. Smith, 121, 122, the plain-

tiff claimed to recover for his services in procuring the purchase

of a horse. The plaintiff proved an employment by the defend-

ant, or at least a full and unequivocal recognition of an original
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employment, and an actual calling upon the plaintiff by the

defendant, and procuring him to render further services ; the

actual devotion by the plaintiff of his time, labor and attention

for the defendant's benefit, and in aid of the purchase of bis

horse, and a distinct promise by the defendant that he would pay

him well for the services which he admitted the plaintiff had

rendered. The court below rendered a judgment in favor of the

defendant, which was reversed upon appeal, when the court said

:

" We do not interfere with the finding in the court below, upon
the mere ground that, upon the whole evidence, we think we
should have come to a contrary conclusion. But where the

evidence, upon which the plaintiff is, in our judgment, clearly

entitled to recover, is uncontradicted and unimpeached, we are

warranted in saying that a finding, in total disregard of the -

proof, must be founded in some erroneous view of the law appli-

cable to the case made out by the plaintiff'."

In McCarty v. My, 4 B. D. Smith, 375, 376, the action was for

the recovery of rent, due upon a written lease. The defendant

claimed to deduct a specified sum on account of alleged misrep-

resentations as to the capacity of the premises for the business

for which they were used. There was nothing in the lease shdw-
ing any representations, nor did the proofs establish any false

representations. The jury found for the defendant, but the

judgment thereon was reversed, and the court said :' " The jury

must, I think, have acted under some misapprehension or mis-

take, as their verdict is, in my judgment, not only against the

weight of the evidence, but is without evidence to support it.

The judgment should, therefore, be reversed."

In Lambert v. Seely, 2 Hilt., 429, the plaintiff recovered for

goods sold. The evidence showed that the bill of goods claimed
to have been sold was receipted by a clerk of the plaintiff", who
was authorized to do such acts ; and there was no explanation
of the receipt. Besides this, there was no proof that the goods
were ever actually delivered to the defendant ; and there was
evidence that the goods were sold to a third person, who had
given credit for the amount upon a note held by him against the

plaintiff. The plaintiff had a judgment, which was reversed, on
the ground that it was not only unsupported by evidence, but
was directly contrary to it.

In Neary v. BostwicJc, 2 Hilt., 514, the plaintiff claimed to be
a tenant of the defendant, and sought to recover damages for a
breach of the covenants contained in the lease. The defense was,
an accord and satisfaction. The justice rendered a judgment in

favor of the plaintiff for $150 damages, which was reversed upon
an appeal. The court states the facts of the case thus : " When
the troubles and injuries complained, of by the plaintiff would
seem to have reached their highest point, and in the month of

July, the defendant called on him, and he demanded damages
for his injuries at that time, stating what they were and in what
they consisted. He then agreed to take $20 for his demands,
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and the defendant paid it ; the plaintiff" saying that he took it to
save trouble. Upon this point the plaintiff further testified that
he accepted this $20 as a compromise only, for his loss of rent
of the addition to that time ; but the subsequent testimony on
the part of the defendant, and which the plaintiff did not deny,
was that the defendant declined to pay anything whatever,
claiming that the agreement permitted what was done, and that
the plaintiff had no right under it to the addition or extension.

The plaintiff' threatened a law suit, and was told to sue away

;

and the defendant arose to go. The plaintiff then said he would
take $20 and settle it, and the defendant paid it to prevent a
law suit. The plaintiff" had previously stated all he complained
of, and which was of the hole in the cellar, the timbers under
the building, and the addition. On receiving the $20 he pledged
his honor that all his claim was settled, and he would not sue.

The outline of the case here given is from the plaintiff's

evidence, except as to the defense of accord and satisfaction, and
that is taken from the whole case. Upon such testimony I am
at a loss to discover upon what ground the justice arrived at his

conclusion that the plaintiff was entitled to the damages he
awarded. * * * The clear weight of the evidence on this point
being as I have stated, I do not understand why it was ignored
by the justice. The parties were Shown to have met respecting
the subject matter and injuries complained of in this action.

There can be no doubt that the defendant disputed the claim
in good faith, and after the parties had considered the matter
in dispute, the defendant paid, and the plaintiff accepted $20,
saying that all his claim was then settled. In no view that I have
been able to take of this case can the judgment of the justice be
sustained." See Vol. I, 1040, 1041.

Payment in forged bank bills is a nullity. Vol. I, 411. In
Baiter v. Bonesteel,- 2 Hilt., 397, the action was for the recovery
of goods sold to the defendant, who interposed the defense of

payment. The plaintiff proved that one of the bills so paid was
a counterfeit, and he also proved that this bill was paid by the

defendant, The defendant was sworn in his own behalf, and tes-

tified that he had no recollection of paying for the goods with
this bill. The justice gave judgment for the defendant, and the

plaintiff appealed. The court, upon reversing the judgment, said

:

"The witness Brant testified that he gave the identical bills

received by him from the defendant to Marin, the clerk of the

plaintiffs, and Marin testified that the bill in question was one
of those he so received from Brant. This testimony was uncon-
tradicted, and there were no circumstances shown which warranted
the justice in disregarding it. The evidence of Bliss left no doubt
as to the bill being spurious and of no value. It should not,

therefore, operate as a payment for the coal shown to have been
sold and delivered to the defendant. The finding of the justice

was clearly against the evidence. Judgment reversed."

Where the plaintiff swears to a state of facts, and the defend-

Wa.it 11—113
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ant swears to a directly contrary state of facts, and the defendant

also introduces in evidence a letter which was written by the

plaintiff before the commencement of the action, and such letter

flatly contradicts what he swears to on the trial, the jury are

bound to disregard his oath and to find in favor of the defendant,

and if they find for the plaintiff, the appellate court will set

aside the verdict and judgment. JBoyd v. Colt, 20 How.,^ 384.

The right of a party to abate a nuisance has been already

explained. Vol. I, 753, 754.

In Northrop v. Burrows, 10 Abb., 365, the action was brought
against the defendant as a director of a plank road company, for

an alleged injury by removing some of the plaintiff's wood from

the limits of the plank road. It appeared that the defendant

removed some of the wood out of the road, down a bank, and that

some of it fell into the Delaware river ; that he was a director

of the company, and that it was his duty, so far as the road was
concerned, to remove obstructions from the road ; that he was
also overseer of the highways in the district where the wood lay.

It also appeared that the defendant was directed by the president

and secretary of the company, to remove the wood in question

from the road ; that the wood lay in the road a week or two, and
complaint was made to the officers of the road, and that the plain-

tiff was then informed that he must take it away, which he did not

do, and that about ten days afterwards the defendant removed it;

that the road where the wood lay was on a side hill by the Dela-

ware river, and some fifty or sixty feet above it ; that the wood
lay on the upper side of the road ; that some of the witnesses

thought two teams could pass by it safely on the road, but most
of them were of opinion that it would be unsafe for teams to

attempt to pass each other by the wood. It was also shown that

horses were afraid of it, and often shied when they passed it;

that no reason was shown why the plaintiff left the wood in the

road where it lay ; that the bank was high and steep on the upper
side of the road above the wood, and that the defendant put the

wood out of the road in the only place he could, without great

inconvenience, unless he had drawn it up or down the road some
sixty or seventy rods. On this evidence, the justice rendered a

judgment against the defendent, and the county court alfirmed

it. The supreme court reversed both judgments, and said :
" The

defendant was not bound to handle the wood in question with

that care, or deposit it in such a place as he would household
furniture. The plaintiff did not regard the wood as of suflicient

value to remove it himself, although he had notice to do so ; and
it would be unjust to hold that the defendant should have carried

it sixty or seventy rods in order to save it for him. * * * Applying
this law to the evidence in this case, the conclusion is unavoidable,
that the defendant was not guilty of unnecessarily or wantonly
destroying the plaintiff's wood. It follows that the judgment of

the county court and that of the justice should be reversed, with

costs."
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Third. In some cases it is evident that the verdict or decision
in the court below must have been the result of prejudice, par-
tiality or passion, and in those cases the appellate courts correct
the error by reversing the judgment.
In Pearson v. Fiske, 2 -Hilt., 147, the rule was stated thus:

" An appellate court will not assume the office of a jury, or of a
referee, and weigh the testimony with the view of ascertaining
on which side the weight of the probability lies. They will

reverse for the want of evidence; or, where the finding is against
evidence, in respect to which there is no contradiction nor con-
flict, and in extreme cases, though there may be some conflict or
contradiction in the testimony, they will set aside the verdict,

finding or report, if, after fall and careful deliberation, they are
convinced that it must have been induced by partiality, prejudice,

or corruption, or was the result of an obvious and palpable mis-
take." • See also Marselis v. Seaman, 21 Barb., 324, end of
opinion.

In Wesibroolc v. Douglass, 21 Barb., 602, 604, the action was
against a constable for not returning an execution. The plaintiff"

proved facts which entitled him to recover, but the jury rendered
a verdict in favor of the defendant, and the justice rendered a
judgment thereon, which was affirmed by the coiinty court. The
supreme court reversed the judgments; and the court said, by
Haekis, J. :

" The jury, moved by their sympathy for an officer

who had unfortunately lost an execution which he was unable to

collect, as it would seem from the evidence in the case, found a

verdict entirely against the evidence. The justice, of course, had
no alternative but to render a judgment in accordance with the
verdict. The county court, willing, perhaps, to find a reason for

upholding such a judgment, has relied upon the general and well

settled doctrine that in such a proceeding, jurisdiction will never
be presumed, but must be proved. Upon the grounds already

stated, I think it must be inferred that such jurisdiction was in

fact proved. If so, the judgment was contrary to law and the
evidence in the case, and should be reversed.

"

Fourth. There is still another class of cases in which appellate

courts feel bound to reverse judgments which have been founded
upon a total disregard of unimpeached evidence. And many of

the cases which have been already noticed under other preceding

heads, were also erroneous because the courts below had eutirelj'^

disregarded evidence which stood fair and conclusive before the

court. An early case in this state explains and enforces this rule

in a most satisfactory manner. In Newton v. Pope, 1 Oow., 109,

the plaintiff" sued to recover damages for negligence in the use

of his horses by the defendant. The plaintiff had a judgment,
which the supreme court reversed, and thus expressed its views

:

" The plaintiff is not entitled to recover, unless the horse was
injured through unskillfulness, negligence, or willful miscon-

duct of the defendant; and it is incumbent on the plaintiff to

prove the negligence or unskillfulness charged. The defend-
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ant stands at least npon as favorable a footing as a bailee for

hire ; and there is no donbt of the rule in such a case. There is

no evidence of negligence or uuskillfulness in this case, even

excluding the testimony of the defendant's witnesses ; and admit-

ting this testimony, the evidence of ordinary care and skill is con-

clusive. The justice had no right, entirely, and arbitrarily, to

disregard the testimony of two unimpeached witnesses on the

ground ' that he was satisfied that they were biased in favor of the

defendant.' There was no attempt to impeach their characters.

The facts sworn to by therq were not contradicted by any other

witnesses either directly or indirectly ; nor was there any intrin-

sic improbability in the narration given by them. It is difficult

to establish a rule which shall regulate and' limit the discretion

of a court or jury, in the degree of credit to be given to the tes-

timony of diflPerent witnesses. Much must depend upon the

particular circumstances of each case. But there is no difficulty

in saying that where (as in this case) the witness is unimpeached,
the facts sworn to by him, uncontradicted either directly or indi-

rectly by other witnesses, and there is no intrinsic improbability

in the relation given by him, neither a court nor jury can, in the

exercise of a sound discretion, disregard his testimony. It is no
less the duty of a court than of a jury to decide according to

evidence. But it is mockery to talk of evidence, if it is dis-

cretionary with the tribunal to which it is addressed, to disregard

it, upon vague suggestion, unsupported by proof of the 'bias of

the witness."

This case was cited with approbation in Dolsen v. Arnold, 10

How., 528, 532, where it was held that the evidence of even a
single witness could not be arbitrarily disregarded where his tes-

timony stall! Is fair, and is uncontradicted, and there is no reason
shown for disregarding it, and a verdict in violation of the rule

was set aside.

In Jacks v. Darrin, 3 E. D. Smith, 559, the court, upon
reversing a justice's judgment, said :

" ISTo reasons are given by
the justice for his judgment, but it would seem from the state-

ment made by him, that he discredited the plaintiff's witnesses.

The evidence of these witnesses was direct, unequivocal and
consistent, and when such is the fact, and the witnesses stand
before the court unimpeached and uncontradicted, it is the duty
of the court or of a jury to believe them, and when the finding of

a justice or of a jury is in conflict with what is expressly sworn
to, under such circumstances, it will be set aside as against
evidence."

In Dresser v. Van Pelt, 1 Hilt., 316, the action was for the

recovery of an account. The defense was the statute of limita-

tions, and the question was, whether the debt had been renewed
by a part payment. The assignor of the plaintiff testified that

he believed that the defendant had paid $5 within six years, but
of this he was not certain; that he was positive $5 had been
paid, but would not swear positively, that the payment was within
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the last six years. The defendant swore that he did not, within
six years, pay $5 to the assignor of the bill in suit. The justice
rendered judgment in favor of the plaintiff, which was reversed
on appeal, and the court said :

" The finding of the justice,

therefore, was clearly against evidence. The assignor merely
swore to his belief or impression. He did not strengthen it by
any circumstance that could guide the justice, except that it was
about the time when the defendant and the plaintiff dissolved
partnership, without stating when they dissolved. It was not a
conflict of testimony upon which the finding of the justice would
be conclusive, biit of imperfect recollection on one side, and of
positive recollection on the other. In such a case there can be
no weighing of testimony. The belief of a party to an act, who
cannot swear that it occurred within the six years preceding the

time that he is examined, who cannot fix it or swear positively

that it took place at least within that range of time, amounts to

nothing when there is positive evidence that it did not occur within
that period. Presumptively, the claim was barred by the statute,

and it was for the plaintiff to remove that presumption, by showing
that the defendant had made a payment upon it within six years

before the commencement of the suit, which he did not do. The
defendant having sworn positively that it was not made within
that time, and the plaintiff 'offering nothing but the uncertain
impression of the assignor against the positive statement of the

defendant, upon such evidence there could be no alternative but
to find for the defendant."

Where a cause of action is made out solely by admissions, the

whole admission must be taken together, and a refusal to do so

will be sufficient ground for reversing a judgment in favor of

the plaintiff. Perego v. Purdy, 1 Hilt., 269; and see ante, 381,

382, 383. But it has been held that a verdict in favor of a plain-

tiff is final upon a question of fact in a case in which the plaintiff

swears one way, and the defendants the opposite way. Justison

V. Crawford, 25 How., 465.

If a plaintiff proves a prima facie case, and the defendant does

not introduce any evidence, it will be error to nonsuit the plaintiff,

and an appeal will lie^to correct it. Babcocic v. Raymond, 2 Hilt.,

62. So, where the uncontradicted evidence of the plaintiff

entitles him to a verdict for substantial damages, and the jury

disregard the evidence and find a verdict for a mere nominal sum of

six cents, the verdict will be set aside. RoUins y. Hudson River R.

R., 7 Bosw., 1 ; Collins Y.Albany & Schenectady R. R., 12 Barb., 492.

In relation to all of these cases in which the finding is without

any evidence, or where it is clearly against the overwhelming

force of the evidence given, the appellate court will presume that

the result is produced by some erroneous view of the law appli-

cable to such a case.

This presumption is more natural than that which presupposes

corr-uption, oi a willful violation of official duty and of the juror's

oath.
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That a jury may err in their application of the law to estah-

lished facts, is a matter of frequent occurrence, while a crimiual

disregard of duty or of the obligations of an oath are compara-

tively rare, and therefore, the courts will incline to the view that

the jury erred in their application of the law to that particular case.

The numerous cases which have been cited are ample illustrations

of the application of this presumption by the courts, as well as

concljisive evidence that the courts will reversejudgments founded

upon any such erroneous view of the entire case. See Fish v.

Shut, 21 Barb., 333, 335, end of opinion ; and Goldsmith v. Oier-

mier, 3 B. D. Smith, 122 ; Fettritch v. Biehenson, 22 How., 249
;

Lansing v. Stone, 37 Barb., 15, 22 ; Marston v. Vultee, 8 Bosw.,

129.^ As to what are questions of fact, see ante, 627 to 630.

Reversal upon questions of law.'] The cases in which relief is

sought from judgments rendered by default, or against evidence,

or for errors in fact, having been sufficiently noticed already,

it will now be proper to notice those cases in which a reversal is

sought on account of some legal error committed by the court

below. The principal part of the appeals which are brought are

founded upon some alleged error in the proceedings in the lower

court. Such errors may occur in any stage of the proceedings,

from the commencement of an action until its final termination

in a judgment. To enumerate all the instances in which it has

been held that an error had been committed, would be to cite

all the cases upon the subject, which is not the object of this

article. It will be proper, however, to point out some of the

classes of cases in which such errors occur.

To commence with the proceedings in an action is a convenient

point to start from. If the justice has no jurisdiction of the sub-

ject matter of the action, or if he does not acquire jurisdiction

over the person of the defendant, this will be a ground of error.

The place where an action must be broxight is sometimes limited,

and the law must be complied with in this respect. Sometimes
the justice is disqualified by reason of relationship, or of some
other personal disqualification. So, again, the process which has

been issued may not be regular or valid on account of the want
of affidavits, bonds, or other proof or securities ; and if these are

sufficient, the process may not be sufficient or proper in form or

kind. The service of process may be irregular or defective.

Errors may also occur in the disposition of questions relating

to the pleadings, or to an adjournment. And what is still more
common, there may be errors committed on the trial of a cause,

such as admitting improper evidence, rejecting proper evidence,

excluding or receiving witnesses, improperly granting or refusing

a nonsuit, charging a jury, receiving verdicts, or entering judg-

ments, and the like. In all of the foregoing proceedings, and in

many others not mentioned, there may be errors which may be a

good ground of appeal. And all these questions are outside of

other questions which arise as to the right of the plaintiff to

recover, upon the law applicable to the case, or whether a judg-
(a) Note 712.
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meat in favor of the defeodaur can be sustained when all the
facts in the case are duly considered. Aud whenever it appears
from the record that any material error has been committed in the
proceedings in the court below, either by the justice or byajury, the
general rule is, that such error may be corrected on an appeal.

For an illustration of the cases in which the proceedings are

regular and valid, or irregular and erroneous, the student may
examine each of the classes of cases which have been pointed out,

such as process, pleadings, evidence, trials, judgments, &c., &c.
And whenever the appellate court can clearly see from the

whole record, that the judgment appealed from is against law
and the evidence, or in other words is unjust, because against the

clear merits of the case, the judgment will be reversed.

Objections first taken on the argument^ It is a general rule that

a party must take such objections below, as he wishes to rely

upon, if he appears in the action, or participates in the proceed-

ings. This rule is a most important one in its consequences, and
it is very uniformly enforced in practice. A few cases will sufSce

to illustrate the practice.

If a party wishes to take any objec^tions to process, either as to

the mode of issuing or service, he must raise the proper objection,

at the first opportunity. See the next subdivision, as to waiver,

&c. A defect in pleadings must be objected to by demurrer. AMe,
330, 334.

If process is defective either in form or in substance, and the

defendant wishes to object to it, he must do so before joining-

issue ; and if he fails to do this in the court below, he cannot

r^ise the objection upon an appeal. Ante, 19.

If a demurrer is sustained when it has been interposed notwith-

standing the legal sufficiency of the pleading demurred to, the

injured party may redress the wrong by an appeal. But he

must abide by his pleading, and refuse to amend it ; or he will

waive the right to insist upon the point upon an appeal. Ante,

333, 334.

If a complaint is defective the objection must be made in

the court below, and if the defendant fails to do this he cannot

reverse the judgment for the insufficiency of the complaint, pro-

vided a good cause of action was proved by legal evidence.

Stafford v. Williams, 4 Denio, 182, 184 ; Hall v. McEecImie, 22

Barb., 244.

If an adjournment is desired, a proper application must be

made, and there must, be a refusal to grant it before error will

lie. As to irregular adjournments, see ante, 358 to 360. A
retusal of a justice to require a bond on an adjournment on motion

of the defendant, will be error, if the plaintiff objects to such a

com-se. Ante, 359. There are nnmerous cases, as we shall soon

see, where a party may raise objections, even though he did not

appear and object. But there are some objections which must

be taken below, or they cannot be raised upon an appeal. A
party who does not appear and object to the competency of a
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juror on account of bis want of a property qualification will lose

the ri^ht. Clark v. Van Yranckcn, 20 Barb., 278 ; Eggleston v.

Smiley, 17 Johns., 133. When both parties appear in the court

below, an objection on the ground of uonjoinder or misjoinder

of parties mast be made there, or the question will not be enter-

tained on an appeal. Tibbits v. Percy. 24 Barb., 39 ; Avogadro v.

Bull, 4 E. D. Smith, 384 ; ante, 276, 282, 284, 286.

The cases in which objections may and must be taken on trial,

and the mode in which it is to be done, have been quite fully

noticed, ante, 631 to 637, 586.

Where it is evident from the return that the parties assumed
the existence of facts which were material to the case, and nei-

ther party in any manner raises an objection to the want of proof

of the existence of such facts, this assumption will preclude any
question from being made upon appeal as to the defect. Paige v.

Fazaclierly, 36 Barb., 392, where several cases are cited; Smith
V. Hill, 22 Id., 656; Austin v. Burns, ^ 16 Barb., 643; Jencks v.

Smith, 1 Oorast., 90 ; Gelhaar v. Boss, 1 Hilt., 117.

If it is intended to raise a question as to the manner in which
a fact is proved this must be done in the court below, or the

right of objection will be lost. If there is a formal defect in

the proof of the issuing of letters of administration, which form

a part of the plaintiifs proofs, the objection must be taken in the

court below to render it available. Donoliue v. Henry, 4 E. D.

Smith, 162.»

So, an objection to evidence, on the ground that it is incompe-
tent and inadmissible, must be made in the court below, and if

it is not, the objection cannot be made for the first time on the

appeal. Eouillier v. Wernicki, 3 E. D. Smith,- 310. So, where
a sealed instrument which has a subscribing witness is proved in

the court below without producing the subscribing witness, and
without objection, the objection cannot be taken upon the appeal.

Banney v. Givynne, Id., 59. So an objection as to the compe-
tency of a witness must be taken below to be available. Fenn v.

Timpson, 4 Id., 276, 278. There are cases in which the defendant
may raise objections for the first time upon an appeal if he did

not appear in the action below. Ante, 635.
So, he may, in some cases, raise an objection on appeal,

although it was not taken below, where it is clear that the objec-

tion could not have been obviated if taken in the court below.
Ante, 635. But the correct and the safe practice always is to take
the proper objection at the earliest'opportunity, and to state it so

clearly as not to be misunderstood by the court below, or by the

opposite party, and so as to be certain, that it will be sufiicient

to be available on the appeal.
Beversal for want of evidence.'] The cases relating to this sub-

ject have been so fully noticed while treating of reversals upon
questions of fact, that little need be added here.
Where the plaintiff fails to make out a case against a defendant

who does not appear at the trial, the judgment will be reversed
(a) Note 113.
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m the same manner as thongh he had appeared and objected

that the evidence given did not luaise a case. Ante, 635.

Admitting illegal or incompetent evidence.'] One of the most
common ground,s of appeal is that illegal or incompetent evidence

was admitted by the court below. And where it is clear that such
evidence was admitted under-objection, and that it affected the

result of the action to the detriment of the appellant, the judg-
ment will be reversed. To determine what evidence is admissible

and what inadmissible it will be necessary to consult the various

works upon evidence, as well as the digests and reported cases.

The subject of evidence has received a due share of consideration

in this work, and many cases will be found collected. Ante, 362

to 545 ; and see ante, 633 to 636.

It has been held in a few cases that the admission of illegal

oi" incompetent evidence would not be a ground of reversal in

those cases in which there was abundant legal evidence in the

case to warrant the finding. Ante, 633, 634." These cases, how-
ever, are against the clear and decided weight of authority, and
besides they are overruled by cases decided by the court of

appeals.

It will not be of any avail to urge that the case contains

abundant evidence to sustain the finding, independently pf the

illegal or incompetent evidence, when the latter bears upon

the material issues to be decided, and such evidence may have

had some influence upon the decision of the jnry or the justice.

Williams v. Fitch, 4 E. P. Smith, 546,. 552 ; Worrall v. Pannelee,

1 Oomst., 519 ; Weher v. Eingsland, '8 Bosw., 417, 443 ; Main v.

Eagle, 1 E. D. Smith, 619, 621 ; Salm v. Jan Doren, Id., 411

;

McAllister v. Sexton, 4 Id., 41, 45 ; Belden v. Nicolay, Id., 14, 17 ;

Anthoine v. Ooit, 2 Hall, 40 ; ante, 633, 634.

In a justice's court the admission of illegal or incompetent

evidence will not be cured by a subsequent direction by thy jus-

tice to the jury to disregard it. Penfield v. Carpender, 13 Johns.,

350 ; Irvine v. Cook, 15 Johns., 239 ; Tattle v. Hunt, 2 Oow., 436.

Where the defendant does not appear at the trial, his absence is

no waiver of his right to insist that the plaiutitf shall prove his

case by legal and competent evidence ; and if the evidence given

is illegal and incompetent, or if any material portion of it is of

that character, the judgment will be reversed upon an appeal.

Perkins v. StebUns, 29 Barb., 523 ; Wamick v. Crane, 4 Denio,

460 ; 8quier v. Gfould, 14 Wend., 159 ; Northrup v. Jackson, 13

Id., 85 ; Davidson v. Hutchins, 1 Hilt., 123 ; Finch v. McDowall,

7 Oow., 537 ; McNutt v. Johnson, 7 Johns., 18 ;
ante, 635.'^

A mere ruling in favor of admitting illegal evidence will do

no harm if no evidence is given under the decision. Ante, 635.
_

Excluding legal and competent evidence:] The rejection of evi-

dence by the court below is a frequent ground ot appeal, and

when the complaint is well founded it is a sufficient ground of

reversal on an appeal by the injured party. It is a general rule

that^everv party has a right to introduce such legal and compe-
\Z

jj ^ (a) Note 714. (6) Arnistrong v. Smith, 44 Barb., 120.
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tent evidence as he desires. There are some instances in which

the court may limit the number of witnesses upon mere collateral

matters. Ante, 607. But, with this exception, it is clear that

legal and competent evidence, when properly and seasonably

offered, cannot be rejected without committing an error which

will be sufficient to reverse a judgment rendered against the

party offering to introduce the evidence.^

But before bringing an appeal, it will be well to ascertain

whether the rejected evidence was competent and legal in itself,

and that it was offered at a proper time and in a proper manner.

The appellant should be certain that the rejected evidence was
the best evidence, ante, 397 ; that it was relevant, ante, 415 ; that

if it was hearsay, ante, 389, or a mere matter of opinion, ante,

488, it was of that character which the law allows as evidence.

And when it is settled that the rejected evidence was clearly

admissible, that it bore upon material issues, that it was duly

and properly offered, and that the party appealing was injured

by such rejection, the appeal may be safely brought. But if it

appears that the evidence was not relevant or material at the

time it was offered, the exclusion of the evidence will not be

error. Heroy v. Kerr, 8 Bosw., 194; Tan Amringe v. Barnett, Id.,

358 ; ante, 416. When the court below rejects legal and compe-
tent evidence, and the result is to prevent the plaintiff from
recovering any judgment, when he would have been entitled to

recover upon the introduction of such rejected evidence, the right

to reverse the judgment is so clear that no one will dispute it.

But it is not necessary that the effect of the rejection should be

to deprive the plaintiff of any judgment in his favor, for if com-
petent and legal evidence is rejected and the result is to diminish

the plaintiff's recovery, he may reverse such judgment so as to

enable him to recover the entire amount that may be due to him.

Bissell V. Marshall, 6 Johns., 100 ; ante, 767.

The party who desires to introduce evidence usually does so

by putting proper questions to his- witness when the evidence
offered is oral evidence. If such questions are objected to,

and the objections sustained, and the evidence excluded, the

question will be properly presented. It is sometimes the case

that a party proposes to prove a given state of facts, and the

ruling is taken upon this offer. Such a ruling is sufficient to

.

reserve the right of the party making the offer. Ante, 637.

Where the evidence is in writing, it will be sufficient to prove
the execution of the paper, and then to offer to read it in evi-

dence ; and if it is excluded the decision may be reviewed upon
an appeal.

Payment of judgment helow.] The payment of the judgment in

the court below does not prevent the party paying it from bring-
ing ou an appeal thereon, nor does a subsequent payment super-
sede an appeal already brought. Clark v. Ostrander, 1 Oow., 437.

Under the system of practice introduced by the Eevised Stat-

utes, no amendment of the pleadings was allowed in the com-
(a) Note 652.
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mon pleas, but the cause was tried upon the issues made in the
justice's court ; and under that practice if a judgment was set-

tied before an appeal was brought, but the defendant brought au
appeal notwithstanding such settlement, the remedy of the
plaintiff was to move for a dismissal of the appeal, and not to

interpose an answer setting up the matter puis darrien continu-
ance. Schenck v. Lincoln, 17 Wend., 506.

If the justice's judgment is paid during the pendency of the
appeal, but without paying the costs of the appeal, the appellant
must profeure au order staying the respondent's proceedings
before a judgment pf affirmance is taken by default. Adams v.

Kearney, 2 E. D. Smith, 42. If this is not done the respondent
may take a judgment of affirmance for the costs of the appeal.
II. But since the amendment of the Code, which allows the
pleadings to be amended in those actions in which a new trial is

had, there is no reason why a settlement of the judgment pend-
ing the appeal may not be set up by way of answer jjitis darrien
continuance.

Intendments hy appellate court."] It is a familiar rule that errors

must be made to appear affirmatively before a judgment will be
reversed. And it is also well settled that all reasonable intend-

ments will be indulged in favor of the judgment of the inferior

court.* There are some matters, however, iu which this rule does
not prevail, and when a judgment of an inferior court is brought
up for review, the record must show that the court had jurisdic-

tion of the subject matter, and of the person of the defendant.

Ante, 20, 21. When jurisdiction is shown, there will be the same
intendment as to regularity that is indulged in relation to courts

of record. Ante, 21.

When the return is silent upon the subject, the appellate court

will intend, in support of the judgment, that the justice issued a
summons in proper form, and that it was delivered to a proper

constable. Potter v. WMttaker, 27 How., 10; that the justice

waited an hour for the defendant on the return day of the pro-

cess, Stafford v. Williams, 4 Denio, 182 ; that the justice also

waited one hour for the defendant to appear on the adjourned

day, ClarTc v. Garrison, 3 Barb., 372 ; that the justice truly and
openly stated the grounds upon which he refused an adjournment,

Becker v. Hassel, 26 How., 528; that the witnesses were duly

sworn on the trial, or that an oath was waived. House v. Low, 2

Johns., 378 ; that a general objection to evidence was properly

overruled, where the grounds of objection are not properly stated,

and the court can see that a proper objection might have been

taken, Bellows v. SacJcett, 15 Barb., 96 ; that a cause was properly

submitted to the court before judgment was rendered, Peters v.

Diossy, 3 E. D. Smith, 115 ; that a judgment was rendered upon

a verdict upon the day of its rendition, when the case might have

occupied two days for the trial, as where it appeared that the trial

commenced on the 11th day of a certain mouth, and the judgment

was rendered on the 12th, Beattie v. Qua, 15 Barb., 132 ; that the
(a) Note 115.
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plaintiflf was present in court when a verdict was rendered in his

favor, Baum v. Tarpenny, 3 Hill, 75 ; McEacliron v. Bandies,

34 Barb., 301 ; Warring v. Loomis, 4 Barb., 485 ; that there were

foreign witnesses when the justice allows more than $5 costs

of the action. Oaldey v. Van Horn, 21 Wend., 305 ; Fuller v. Wilcox,

19 Id., 351.

These cases which ha\'e been cited, are mere illustrations of the

general principle, that regularity of proceeding will be presumed

when it may properly be done, and where jurisdiction is shown.

For other illustrations, see ante, 803, &c.

Restitution.] It has been already seen, ante, 906, that a volun-

tary payment of a justice's judgment would not prevent a sub-

sequent appeal from it, nor supersede an appeal previously

brought. So, where the judgment has been collected in a case

in which no security was given to stay execution, or in any other

case where there has been a collection of the judgment, the

appellant, if he succeeds in reversing such judgment on the

appeal, is entitled to a restitution of the amount paid, with inter-

est from the time of such payment or collection. Vol. I,

32, § 369.

The order for restitution may be made at the hearing of the

-cause, or afterwards; but in either case a notice of six days is

necessary. Ih. If the order is made before the judgment is

entered, the amount may be included in the judgment. lb.

Where it can properly be done, the most convenient way will be

to serve notice of application for the order at the time of serving

the notice of argument ; and in such a case it will only be neces-

sary to change the notice of argument by adding a clause con-

taining a notice 9f application for an order of restitution, and a

reference to the affidavits, papers or records upon which the

motion will be made. If affidavits are used, copies must be

served in the usual manner, and at least six days before the

motion is made. Vol. I, 33, § 369. A proper form for an entry

of the order in the judgment, or for a case in which it is made
on a separate motion, will be given in a subsequent place.

Where the appellant succeeds on the appeal, and a judgment
of reversal is entered generally, without any award of a new
trial in the court below, the statute is imperative that the county

court shall order restitution of all that the appellant has lost.

Ustus V. Baldwin, 9 How., 80 ; Jacks v. Darrin, 1 Abb., 232. lu

such a case there will not be a complete restitution unless the

appellant is allowed the costs of defending the action before

the justice, and of prosecuting his appeal in the county coirrt. Ih.;

and see Vol. I, 33, § 371, as to the costs taxable in ordinary

cases. The case of Jaclcs v. Darrin, 1 Abb., 232, held that the

amount of costs paid to the justice by the appellant at the time

of taking his appeal could not be taxed in the judgment of

reversal upon the appeal, because the money was not received

by the r^'spondent, but remained with the justice. But the stat-

ute now expressly authorizes th& taxation of the money so paid,
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Vol. I, 33, § 371 ; and that ease is of no authority upon this

point. The language Of the statute is that " the appellate court
shall order the amount paid or collected to be restored," &c., and
the construction of this language is that the order for restitution

must be made by the court, and not eutered as of course by the

clerk. And the courts have adopted this construction in those

cases in which the question was presented. Jaclis v. Darrin, 1

Abb., 232 ; Kennedy v. O'Brien, 2 E. D. Smith, 41. If the return

of the justice shows that the judgment has been paid, this will

be sufficient proof of the fact, and the appellate court will order

restitution as a part of the judgment, which may be collected by
execution in the usual manner, with costs. Ih. ; Sheridan v.

Mann, 5 How., 201 ; -S. C, 3 Code E., 213. So, where it appears
from a transcript of the docket of the justice that the judgment
has been paid, the appellate court, xipon a reversal of the

judgment, will order restitution. Hunt v. Westervelt, 4 E. D.
Smith, 225.

When no application for. restitution is made at the hearing,

and no order is then made, it will be necessary to make a sub-

sequent application by way of motion, upon due notice.

The affidavits for such a motion must set -out the uecessary

facts to show that the party is entitled to the relief sought. The
justice's return, and the judgment roll, will always be available

as a part of the moving papers, and they will usually be indis-

pensable as the best evidence of the proceedings in the court

below, and in the county court.

The fact of the payment or collection of the judgment may be

made by affidavit, or by a certified copy of the docket of the

justice, or of the county court, where that shows the fact of pay-

ment or collection.

The- principal facts to establish in such a case will be to show :

1. The rendition of a judgment against the appellant in the

court below. 2. The payment or collection thereof. 3. That an

appeal has been brought, and the judgment reversed, without

ordering a new trial in the court below. 4. The amount of the

various payments, with the interest thereon.

The affidavits ought to be entitled in the appellate court, and
may be drawn in the usual form. So many precedents of affi-

davits having been given already, it is not deemed necessary to

add to the number. See ante, 826, for general outlines of a form.

Copies of all affidavits intended to be used must be served at

least as early as the notice of motion, and at least six days before

making the application. But when any of the moving papers are

records, as in the case of the return or judgment roll, and the

like, no copies need be served.

In making such a motion, notice to the opposite party is neces-

sary, and therefore the motion must be made at a regular tern)

of the county court, and not at chambers, as in the case of appli-

cations when no notice is necessary. Ante, 821. The notice need

not be in any particular form if it states facts sufficient to inform
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the opposite party of the application, and of the papers upon

which the motion will be made.

Notice of application for restitution.

FULTOX COUNTY COURT.
John Doe, Respondeut,

agst.

Eichard Roe, Appellant.

Sir : Take notice that upon affidavits, with copies of which you are here-

with served, and upon the justice's return, and the judgment roll in said

action, a motion will be made, at the next term of this court, to be held at

the court house in Johnstown, on the day of , 1865, for a rule

or order requiring the said John Doe to make restitution of the money
paid or collected upon said judgment, and of all costs or fees paid to such

justice on taking said appeal, with the costs of the appeal, or for such

other or further rule, order or relief, as the said court may deem proper to

grant, with the costs of this motion. Dated Johnstown, August 25, 1865.

Yours, &c., HORACE E. SMTrH,
Atfy for Appellant.

To A. McFajrlan, Esq.,

Atfy for Respondent.

Before making a motion for restitution, it will always be proper
to demand the amount which is due to the appellant. If he
refuses to make the proper restitution, the appellate court will

grant the costs of a motion for restitution, as a matter of course.

But if no such demand is made, the court might decline to impose
costs, though the matter would be entirely discretionary with the

court, and the discretion exercised according to the circumstances
of the case. At the proper time the motion is to be brought to

argument, and, if the appellant is successful, he will then enter
a proper order with the clerk of the appellate court.

Order for restitution.

[Title as in notice of motion.]

At, &c., on, &c., as in the form, ante, 814.
Upon reading and filing the affidavits of the respective parties, and

upon an examination of the justice's return, and of the judgment roll in

this action, and after hearing Horace E. Smith, Esq., for the appellant, and
Archibald McParlan, Esq., for the respondent, it is ordered that the respond-
ent, John Doe, restore to the appellant, Richard Roe, the sum of |150,
which includes the amount of the judgment collected or received by the
said John Doe, of the said Richard Roe, with interest thereon from
the day of

_
, 1865, as well as the sum of $5 for costs and fees paid

to the said justice on taking said appeal, and also the sum of $10 costs of
this motion, making in all the sum of $165, and that an execution issue to

collect the same.

Upon presenting the respondent or his attorney with a certified
copy of this order, the money will usually be promptly paid
But if it is not, the appellant may at once issue an execution for

the collection of the amount. Such an execution may be in the
usual form of a county court esxecution, with the necessary
changes to adapt it to the particular case.
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After the argument and decision of a cause upon the merits,
upon an appeal, the successful party usually enters up a proper
judgment thereon. Yarions forms are in use, but it is not essen-
tial that any particular form be followed if the judgment is suflfi-

cient in substance. For the convenience of practitioners a few
forms will be given :

Judgment of affirmance.

FULTOlSr COUNTY COUET.

John Doe, Respondent,
agst.

Richard Roe, Appellant,l!
At a term of the Fulton county court, held at the court house in the village

of Johnstown, on the last Tuesday of November, 1865. Present,
Hon. John Stewart, County Judge, presiding.

The above entitled action having been duly brought into this court on
an appeal taken by the appellant Richard Roe, from a judgment rendered
on the day of , 1865, by Richardson P. Clark,

Esq., a justice of the peace of the town of Johnstown, in Fulton county,

for the sum of $ damagics and costs, in favor of the said John Doe
and against the said Richard Roe

; f and the said cause having been duly
brought to a hearing, and after hearing Horace E. Smith, Esq., of counsel

for the appellant, and Archibald McFarlan, Esq., of counsel for the respond-

ent, and due deliberation having been had thereon, it is now, on motion of
Archibald MoFarlau, ordered and adjudged, that the judgment rendered

by the said justice, as aforesaid,* be and the same is hereby in all things

affirmed, that the said John Doe recover of the said Richard Roe, the

amount of the judgment in the court below, to wit, the sum of | ,

with the. interest thereon from the rendition of said judgment, amounting
to the sum of I ; that he also recover the amount of his costs and
charges adjusted at $ , which amount in the whole to the sum of

$ , and that he have an execution thereon, &c.

Judgment of reversal.

(As in the preceding form down to the *, and then proceed thus :) be and

the same is hereby in all things reversed, with costs, and it is

further ordered and adjudged, that an execution issue, &c.

Reversal in part, absolutely.

(As in the form of affirmance above, down to the *, and then proceed

thus:) be and the same is' hereby reversed as to the sum of $50, and for

the residue of the said judgment, to wit, for the sum of $100, the said

judgmentis affirmed with |10 costs to the appellant (or to the respondent),

and it is further ordered and adjudged, that an execution issue, &c.

Reversal in part, conditionally.

(As in the form of affirmance above, down to the words, " duly brought

to a hearing," and then proceed thus :) and the annexed decision of this

court thereon having been made and filed, whereby said judgment is

affirmed in case the plaintiff consents to reduce the recovery for damages

to the sum of $ , as by the day of ,1865,

and the plaintiff having consented to such reduction, now, on motion of
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John M. Carroll, Esq., of counsel for the appellant, it is ordered and ad-

judged, that the judgment so rendered by the said justice be and the same

is hereby reversed for the sum of $ , and the residue of said judg-

ment, to wit, for the sum of $ , is hereby affirmed, with |

costs ; and it is further ordered, that an execution issue, &c.

In making up the judgment roll in this last case, it will be

proper, if not necessary, to incorporate a copy of the order of

modification, ante, 881, and of the consent of the plain tiflf, ante, 882

Judgment of reversal, with restitution, Sec.

(As in the form of affirmance, ante, 911, down to the *, and then proceed

thus :) be and the same is hereby in all things reversed. And it appearing

to the court that, notwithstanding the appeal herein, the respondent exe-

cuted and collected the amount of the judgment of the court below, with

costs, constable's fees, &c., to wit, the sum of $ , i'f is therefore

further ordered and adjudged, that the respondent make restitution, by
paying to the said appellant or his attorney, within days after the

service of this judgment upon him or his attorney, the said sum of $ ,

with interest from the day of , 1865, the date of said

collection by the said respondent. And it is further ordered and adjudged,

that the appellant recover $ costs on this appeal, amounting in the

whole to $ , and that an execution issue, &c.

In the form of judgment just given, the order for restitution

forms a part of the judgment itself, as it properly may where
the order for restitution is made on the hearing of the appeal.

But if the application for restitution is not made until after

bringing on the appeal, a motion will be necessary ; and upon
proper proofs an order of restitution will be made, as in the form,

ante, 910.

Judgment on dismissal of appeal

(As in the judgment of affirmance, ante, 911, down to the words "now
on motion of Archibald McParlan," and then proceed thus :) it is ordered and
adjudged that said appeal be dismissed, with $ costs to the respond-
ent, and that an execution issue, &c.

Judgments where a neiv trial is had in the county court.'] The
forms of judgments already given relate to cases in which the

appeal was heard and decided upon the facts appearing upon the
face of the justice's return. But, since there must be judgments
in cases which are retried in the county court by a jury, it is

necessary to give the proper forms of judgments in such cases.

Judgment for plaintiff on verdict.

(As in affirmance, ante, 911, down to f, and then proceed thus:) and
the said justice having made and filed his return to said appeal, and having
returned the process, proof of service thereof, and the pleadings in the said

action, &c., and the said action being duly pending in this court, the issues

joined between the parties having been duly brought on for trial therein,

before the Hon. John Stewart, county judge of Fulton county, and a jury
of said county, at the term of this court held at the court house in the

village of Johnstown on the day of , 1 865, and
the issues having been tried, and a verdict for J the plaintiff for the sum
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of $ having been duly rendered on the day of
, 1865, and his costs having been adjusted at I ,

now,_ on motion of Alva H. Tremain, Esq., attorney for the plaintiff, it

is adjudged that the said plaintiff recover of the said defendant $ ,

so found by the jury, with $ costs ; and that an execution issue,

&c.

Judgment for defendant on verdict.

(As in the last form, down to the
J,
and then proceed thus :) the defendant

having been duly rendered, and his costs having been adjusted at $ ,

now, on motion of Kichard H. Rosa, Esq.,tt is adjudged that the defend-
ant have judgment against the plaintiff, upon the issues in this action, for
the sum of $ , and that an execution issue, &c.

Judgment where respondent did not make offer to correct judgment.

(As in judgment of affirmance, ante, 911, down to the
f,

and then state, as
in the judgment for plaintiff on verdict, ante, 912, down to the

J,
and then

proceed thus :) the plaintiff having been duly rendered on the day
of , 1865, for $ damages, and it appearing to the court that the
appellant stated in his notice of appeal the particulars in which he claimed
that the judgment in the court below should have been more favorable to
him

; % that the respondent neglected or refused to make any offer to cor-

rect said judgment in any of the particulars so specified ; and that^the
judgment in this court was more favorable to the appellant than that ren-

dered in the court below, in this, to wit, (specify in what particulars)
; ff

and it also appearing to this court that the costs of the appellant amount
to the sum of $ : now, on motion of Alva H. Tremain, attorney for

the appellant, it is ordered and adjudged that the recovery of the plaintiff

be set off against the' sum due the appellant, for his costs, &c., and that

the appellant have judgment in his favor for the balance, which balance is

found to be $ ; it is therefore further, ordered and adjudged that

the appellant recover judgment against the respondent for the sum
of $ \ and that an execution issue, &c.

Judgment where appellant refused to accept respondent's offer to

correct judgment,

(As in the last form, down to the ^, and then proceed thus :) that the

respondent duly made and served upon the said justi6e and the appellant,

a written offer "to allow the said justice to correct the said judgment in the

particulars specified in the notice of appeal ; that the appellant neglected

or refused to accept the offer so made by the respondent, and that the

judgment in this court was more favorable to the appellant than the offer

so made by the respondent, in this, to wit, (specify in what particulars.

Then proceed as in the last form, from the ff to the end of the judgment.)

The foregoing forms are sufficient to show the young practi-

tioner what the general form of such judgments should be, and
in those instances in which the facts differ from those in a case

like those already specified, each person can modify these forms

to suit the particular case.

Judgment roll] The statute prescribes what papers are neces-

sary to constitute a judgment roll. Vol. I, 32, § 367.

It will be remembered that there will be two different kinds of

judgment roll : one in those cases in which the case is heard and

decided upon the return ; the other in those cases in which a new

Watt 11—115
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trial is had in the county conrt. Both of these kinds of judg-

ment roll will differ in form according to the particular circum-

stances of each case.

Enforcement of the judgment^ Where the Judgment of a jus-

tice has been aflfirmed, it may be that the plaintiff may enforce

the judgment below by means of an execution issued by the

justice; and the costs of the appeal may be collected by an execu

tion issued in the county court. Where an appeal is taken to

the New York common pleas from an inferior court of that city,

it has been held that this is the only regular practice. Onderdonk
V. Emmons, 2 Hilt., 505 ; _S. C, 9 Abb., 187. But see Smith v.

Allen, 2 E D. Smith, 259, 265, which treats either mode as

regular.

In those cases in which the appeal is taken to a county court,

there will not be any difficulty as to the practice. And it may
be well to point out a material difference between the statutes

relating to the county courts, and those relating to the New
York common pleas. See Vol. I, 28, 29, § 354 ; Id., §§ 355, 356,

357.

Upon an appeal to the county courts in a case which is heard
upon the return, the appellant may give security or not, at his

election ; but the rule is otherwise in the New York common
pleas, where security must be given or a deposit made, or the

appeal will be a nullity. Id.

In a case like the latter, in which the judgment below is amply
secured in all cases of appeal, it may be well enough to adopt
the rule pursued in the common pleas. So, too, it is well euough
to permit the plaintiff below to collect his judgment by an exe-

cution issued out of the court below, while the appeal is pend-
ing, if no security has been given. And the law contemplates
that such a collection may sometimes be made, since it provides
for restitution in such a case. But if no execution is issued, and
the judgment has not been paid or in any manner collected, and
the judgment below is affirmed, it is entirely proper to enter up
a judgment in the county court for the amount of the judgment
below with interest thereon, together with the costs of the appeal.
Upon the affirmance of a judgment upon the certiorari of the

Revised Statutes, 2 E. S., 257, §§ 180 to 185, 1st ed., it was the
regular practice to enter up a judgment in this manner. See 1

Humph. Prec, 480. Those sections of the Eevised Statutes and
the provisions of the Code, § 371, Vol. I, 33, are substantially
alike, and there is therefore no reason nor any necessity for a
change in the practice. There are some cases, too, in which the
entire judgment must be entered up in the county court, as

where a judgment is reversed in part and affirmed in part. So,

again, the county court is authorized to set off a debt or damages
due to one party against the costs of the other in certain speci-

fied cases. Vol. I, 33, §'^ 370, 371 ; see Onderdonk v. Emmons, 2
Hilt., 505, 510.
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SECTION VIII

COSTS ON APPEAL.

There is usually very little diflSculty in relation to the adjust-
ment of costs on appeals to the county courts from inferior courts.

The provisions of the statute are few and simple, and for that
reason there will be no occasion for any extended remarks upon
the subject.

Since the change in the law which provides for new trials in

the county courts, there,will be two different rates or classes of
costs, viz. : one in those cases which are heard and decided upon
the return ; the other in those cases in which a new trial is had.
These classes will be examined separately ; and first, then, as to
the costs in cases heard upon the return.

Appellant's costs, when case heard on return.'] If the appellant
succeeds in reversing the judgment below, he is entitled to recover
the full rate of costs, which is fifteen dollars, besides the costs

and disbursements in the court below, including the costs which
might have been taxed in that court had the judgment been in

his favor. Vol. I, 33, § 371.

The right to costs, in such a case, is not discretionary, but
absolute by the very terms of the statute. Vol. I, 33, § 371. And
ttie courts uniformly enforce this rule by deiolaring that, upon the

reversal of a judgment, they have no power to refuse costs to

the appellant. Hahn v. Yan Doren, 1 E. D. Smith, 411 ; Main
V. Eagle, Id., 619. If, however, the county court should order a
reversal of a judgment, without costs to either party, the county
clerk has no power to correct the error by entering a judgment
with costs of reversal. Chapin v. Ghwrchill, 12 How., 367, Her-
kimer county court.

Where an inferior court entertains an action and renders a

judgment in favor of the plaintiff, in a case in which such court

had no jurisdiction of the subject matter, an appeal will lie to

the county court, which may award the costs of the appeal upon
a reversal of the judgment. Gormly v. Mcintosh, 22 Barb., 271.*

Where the appellant is a public officer, and the judgment
against him is reversed upon his appeal, he cannot recover treble

costs. JEstus V. Baldwin, 9 How., 80 ; ante, 711.

The right to recover costs in those cases in which is involved

the question whether a more favorable judgment has been ren-

dered, has been sufficiently discussed, ante, 793 to 798.

Respondent's costs, where case heard on return.'] Where the judgr

ment appealed from is affirmed the respondent is entitled to costs,

as of right. Vol. I, 33, § 371. And in this case, as in that relat-

ing to reversals, the coimty court has no power to relieve the

appellant from the payment of costs upon the affirmance of the

judgment appealed from. Logue v. Gillick, 1 E. D. Smith, 398,

iOO. The amount of costs to which the respondent is entitled

upon an affirmance of the judgment is twelve dollars. Where
the respondent is a public officer, and the judgment is affirmed

(a) Marriott v. New Jersey R. R. and Transportation Co., 1 Daly, 373.
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he is entitled to recover trel)le costs. See ante, 711. As to costs

in those cases iu which the appellant's notice of appeal claims

that a more favorable judgment should have been rendered in

his favor, see ante, 793 to 798. The costs of printing the return

or of points in the county court cannot be taxed as costs by
either party. Lewis y.Fox, 11 Abb., 281; 8. C, 19 How., 501.

But see the note, 20 How., 96.

Costs in the discretion of the courtJ] Where a judgment is

reversed in part, aud affirmed as to the residue, the county court

may award costs against either party, to an amount' not exceed-

ing (en dollars. Vol. I, 34, <^ 371; and see Id., 32, § 368. So,

wheie the judgment is reversed for an error in fact, not affecting

the merits of the action, the costs of the appeal are in the discre-

tion of the court. li.

There are also numerous cases in which motions are made, or

proceedings taken, in matters which are entirely within the discre-

tion of the court to grant or refuse ; and in all such cases the

costs are usually in the discretion of the court, and costs will be

awarded or refused according to the justice and propriety of the

application or of the I'elief sought.

Costs on new trials in the county court.^ A new trial in the

county court, where the cause is tried by ajury, and upon the intro-

duction of the evidence in the same manner as though the

county court were the original jurisdiction, necessarily involves

a considerable addition to the labor and expense of the litigation.

To provide properly for this requires that the costs shall corres-

pond with the time and labor expended during the litigation of

the cause. The law has, therefore, given a reasonable fee bill in

such cases, which will in some degree compensate the success-

ful party for his expenditures. Vol.1, 34, § 371. The right of

either party to make an offer of judgment to the other, and thus

terminate the litigation, has been already explained, ante, 793.

Fees of officers, disbursements, and witnesses' fees, are taxable in

favor of the successful party. Vol. I, 34, § 371.

Taxation of costs.^ The practice as to the adjustment of costs

is the same as in actions in the supreme court, and there is no
need of stating it at length in this place, since the usual books
of practice will furnish all desired information. But the provi-

sions of the Code, and a reference to a few of the cases may be
conveniently given.

" The clerk shall insert in the en try ofjudgment, on the appUca-
tion of the prevailing party, upon five days' notice to the other,

except where the attorneys reside in the same city, village, or

town, and then upon two days' notice, the sum of allowances
for costs, as provided by this Oode, the necessary disbursements,
including the fees of officers allowed by law, the fees of witnesses,
the reasonable compensation of commissioners in taking deposi-
tions, the fees of referees, and the expense of printing the papers
for any hearing required by a rulejof the court. The disburse^
raents shall be stated in detail and verified by affidavit. A copv
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of the items of the costs and disbursements shall be served with
the notice of adjustment. Whenever it shall be necessary to

adjust costs in any interlocutory proceedings in an action, or in

any special proceedings, the same shall be adjusted by the judge
before whom the same may be heard, or the court before which the

same may be decided or pending, or in such other manner as

the judge or court may direct." Code, § 311.

As to the practice on the adjustment of costs by the clerk, see

2 Till, and Shear. Pr., 672 to 681 ; 2 Tiff, and Smith Pr., 434 to

442 ; 2 Whit. Pr., 497 to 502 ; Yoorhies' Code, 613 to 618, 8th ed.

Errors committed by a county clerk in the adjustment of costs

cannot be corrected by an appeal from the judgment ; the remedy
is by motion in the county court, which is in the nature of an
appeal. Beattie v. Qua, 15 Barb., 132. The motion is founded
upon affidavits showing what was done by way of adjusting the

costs, and also upon the record or judgment roll, so far as it is

applicable.

As to the allowance of costs in the justice's court, see Vol. I,

33, "^ 371. As to setting off costs against judgment, &c., see li.

Where a cause is certified into the supreme court by a county
judge, by reason of his - disqualification for hearing it, and the

case is heard and decided by one of the justices of the supreme
court, the same rate of costs will be taxable as though the county
judge had decided it. O'CallagJian v. Carroll, 16 How., 327 ; Tay-
lor V. Seeley, 4 How., 314.

SECTION VIII.

EXECUTION.

After a final judgtoeut lias been rendered in the county court,

the practice is so nearly like that of the supreme court that it

will not be necessary to do more than to refer to works devoted

to an explanation of that practice, and to give the proper forms

of executions in ordinary cases.

Before noticing the practice as to executions issued upon judgr

ments rendered in the county court, it may be well to consider

the practice in those cases in which the judgment was rendered

in a justice's court, and a transcript subsequently docketed in

the county clerk's office.

Where an execution is issued upon a judgment rendered by a

justice, and after a transcript thereof has been filed and docketed

m the county clerk's office, such execution must be issued by the

county clerk, and be signed by him. Vol. I, 11, '^"^ 13, 64. An
execution issued by the attorney of the judgment creditor in such

a case is a nullity, and a sale of property under it will not transfer

any title thereto to the purchaser. Brush v. Lee, 18 Abb., 398, 404.

The form of an execution to be issued by the county clerk, in

such a case, will be found, ante, 716. But where the judgment

was rendered in the county court, even upon an appeal from a

justice's court, the execution is issued by the attorney for the
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successful party in the same manuer as in actions in the supreme
court.

As the law now stands there are two modes of reviewing causes

brought up on an appeal from a justice's judgment, one by a

review upon the facts appearing in the justice's return, and the

other by a new trial in the county court. The judgments ren-

dered will, in each case, conform to the nature of the trial and
the facts involved. For the form of some of these judgments,
see ante, 911 to 913.

The execution being a mere process for the enforcement of the

judgment, must conform to the judgment itself.

In those cases in which the case was decided upon the justice's

return, the judgment is usually a mere reversal or affirmance of

the judgment below. If it is the case of a mere affirmance of

the entire judgment, the execution may be in the following form

:

Execution on affirmance of justice's judgment.

The People of the State of New York, to the sheriif of the county of

Fulton, Greeting : Whereas, a judgment was rendered on the day
of , 1865, by Richardson P. Clark, a justice of the peace of the

town of Johnstown, in Fulton county, in favor of John Doe, and against

Richard Roe, for the sum of dollars damages and costs ; and, whereas,
said judgment was duly takep to the county court of Fulton county, on an

appeal brought by the said Richard Roe ; and, whereas, said judgment has

been duly affirmed by the said county court, and a judgment rendered by
said county court, in favor of the said John Doe, that he recover of the

said Richard Roe, the amount of said justice's judgment, with interest

thereon, amounting to the sum of dollars ; and, also, that the said

John Doe recover judgipent against the said Richard Roe, for the sum of

dollars, for the costs and charges attending the said appeal ; and,

whereas, the judgment roll in said action was duly filed in Fulton county,
on the day of , 1865, that said judgment was docketed in the
county of Fulton, on the day of "

, 1865.
And, whereas, there is now actually due on the said judgment dol-

lars and cents, with interest thereon, from the day of , 1865.
You are therefore required to satisfy the said judgment out of the per-

sonal property of the defendant, or either of them, and if sufficient thereof
cannot be found, then out of the real property in your county belonging to

the defendant, or either of them, on the aforesaid day on which the said

judgment was docketed in your county, or at any time thereafter, and that
you return this execution, with your proceedings thereon, to the clerk of
Fulton county, within sixty days after your receipt of the same.
Dated August 30th, 1865. JOHN M. CARROLL,

Plaintiff''s Attorney.

Besides the usual entitling of papers upon their backs, there
ought, in this case, to be a direction indorsed upon the back of
the execution, which may be as follows

:

Indorsement on execution.

Levy $ with interest from the day of , 1865, besides your
fees and poundage, and return this execution within sixty days after its

receipt by you, to the Fulton county clerk's office.

JOHN M. CARROLL,
JPlaintiff^s Attorney.
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Where the judgment below was reversed, the execution can be
readily made to correspond with the judgment of the county
court.

In those cases in which a new trial is, had in ordinary cases for

the recovery of money, the form of the execution may be as

follows

:

Execution where a new trial has ieen had.

Tlie People of the State of New York, to the sheriff of the county
of , Gebbting : Whereas, a judgment was rendered in the county-

court of the county of , in the State of New York, in favor of

,
plaintiff against , defendant, for dollars and cents

recovery, and dollars and cents costs, the judgment roll whereof
was filed in county on the day of , 1865, which judgment was
docketed in the said county of on the day of , 1865.

And whereas, there is now actually due on said judgment dollars

and cents, with interest thereon from the day of , 1865.

You are therefore required to satisfy the said judgment out of the per-

sonal property of the defendant, or either of them, and if sufficient thereof

cannot he found, then out of the real property in youi- county belonging
to the defendant, or either of them, on the aforesaid day on which the

said judgment was docketed in your county, or at any time thereafter,

and that you return this execution, with your proceedings thereon, to the

clerk of the county of within sixty days after your receipt of

the same.
JOHN" M. CARROLL,

Dated, &c.,^ Plaintiff''s Attorney.

The indorsement of this execution should be similar to that

adapted to the t^xecution, ante, 918.

The foregoing form may be readily modified so as to meet the

case of a judgment rendered in favor of the defendant and
against the plaintiff. Where the action is replevin, the execution

will be conformed to the facts of the case; and illustrations of

the mode of stating such facts in an execution may be seen,

ante, 715, in the forms adapted to justices' courts. For other

forms of execution see the usual works on the practice in actions

in the supreme court.

SECTION IX.

APPEALS TO THE SUPREME COURT.

It does not fall within the scope of this work to discuss min-

utely the practice on appeals to the supreme court. But notwith-

standing that a reference will be made to some of the decisions

relating to this practice, and the provisions of the Code will be

cited. "An appeal may be taken to the supreme court from the

judgments rendered by a county court, or by the mayors' courts

or the recorders' courts of cities. An appeal also may be taken

to the supreme court from any order affecting a substantial right,

made by a county court, or a county judge, in any action or pro-

ceeding, and such appeal shall be heard on a copy of the papers

on whicb the order appealed from was made." Code, % 344.
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" Security must be given upon such appeal, in tbe same man-
ner and to the same extent as upon an appeal to the court of

appeals." Code, § 345. "Appeals in the supreme court shall be

heard at a general term, either in the district embracing the

county where, the judgment or order appealed from was entered,

or in a county adjoining that county, except that where the judg-

ment or order was entered in the city and county of New York,

the appeal shall be heard in the first district." Code, § 346. "Judg-
ment upon the appeal shall be entered and docketed with the

clerk in whose office the judgment roll is filed. When the appeal

is heard in a county other than that where the judgment roll is

filed, or is not from a judgment of a county court, the judgment
upon the appeal shall be certified to the clerk with whom the roll

is filed, to be there entered and docketed." Code, <^ 347.

Appeal, when* to le ta/cew.] The appeal to the supreme court

"must be taken within two years after the judgment shall be
perfected, by filing thejudgment roll." Code, § 331. This allows a

party two years in which to bring his appeal, which is certainly

a liberal time for that purpose.
"From whatjudgments^ Since there are two classes of cases on

appeal, it might be supposed that there was a difference of prac-

tice in the two cases. And in the proceedings in the county
court, before final judgment there, a material difference in the

practice exists. When the case is heard and decided upon the

justice's return, an appeal will lie immediately upon the comple-
tion of the judgment. But when a new trial has been had in

the county court, a case or exceptions must be made before the

cause can be in a condition to appeal to the supreme court.

The practice as to making a case or exceptions is the same as

that of the supreme court. Vol. I, 32, § 366, sub. 6.

Where a party desires to appeal to the supreme court it is

important that he should appear and argue it in the county
court, for if he suffers a judgment to be taken against him in

that court, by default, he will lose all remedy by way of appeal
to the supreme court. Dorr v. Birge, 8 Barb., 351 ; S. C, 5 How.,
323. That court has. no authority to review a judgment of the

county court in any .case except where there has been a decision

made after an actual hearing of both parties. Tb.

Authority of supreme court.'] Upon an appeal to the supreme
court, that court has power and authority to review and correct
all erroneous decisions upon matters of law which may have been
made in any of the courts below. It also has power to render
such judgment as the court below ought to have given ; and it is

the usual practice to render such a judgment as the justice ought
to have rendered, if the error has not been corrected by the county
court. As illustrations of this principle, see cases cited, ante, 876,
where the supreme court reversed judgments in part and affirmed
them in part, or where they reversed them as to some of the
parties and affirmed them as to others.

There is a class of cases, however, in which a discretion is
(a) From orders, Note 695.
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reposed in the county court, and the judgment rendered in pur-
suance of that discretion cannot be reviewed by the supreme
court, as in the case of opening a default taken in a justice's

court. See ante, 840; Wavel v. Wiles, 10 E. P. Smith, 635. So,
upon an appeal from the judgment rendered in summary pro-
ceedings' in landlord and tenant cases, the judgment of the county
court is final, aud cannot be reviewed by the supreme court.

Deuel V. Bust, 24 Barb., 438.

But aside from these exceptional cases, which are created by
statute, the supreme court has full power to redress all wrongs
and correct all errors of law which may have occurred, either in

the justice's court or the county court.

In cases tried in the county court, upon an appeal, that court
has full power to review its own decisions upon a case or excep-
tions, and to grant new trials, to affirm, modify, or reverse its

own judgments, subject to an appeal to the supreme court. Vol.

I, 4, '^ 30, sub. 13.

The authorities are conflicting on the question whether an
appeal will lie to the supreme court before the county court has
passed upon the questions presented by the case or exceptions by
granting or refiisiug a new trial. In Monroe v. Monroe, 27 How.,
208, and BrougMon v. Mitchell, 19 Abb., 163, S. C, 29 How.,
68, in the sixth, and in Dixon v. Buck, 42 Baxb., 70, in the sev-

enth district, it was held that. exceptions might be reviewed in the
supreme court before the county court had passed upon them.
But in Whitney v. Wells, 28 How., 150, aud Brougliton v. Mitchell,

above cited, it was held that the supreme court would not review
the question whether a verdict was against evidence until after

it had been passed upon by the county court. A distinction is

thus made between the errors of the court and those of a jury.

But other cases deny the existence of such a distinction, aud
refuse to pass upon exceptions until after they have been decided

upon by the county court. Carter v. Werner, 27 How., 385 (and

6-ilbert v. Chase, and Palmer v. Avery, there referred to) ; Sim-
mons, v. Sherman, 30 How., 4; and in the latter cases the court

dismissed the appeals on motion.

The balance of authority, therefore, seems to be in favor of the

rule that no appeal will lie to the supreme court uutil after an

actual decision by the county court upon the questions presented

by the case or exceptions.

This is a reasonable and a convenient rule. If the county

court has erred in its decisions, the statute gives it full power to

correct such errors, after a full argument of the questions, with-

out an appeal to the supreme court, Vol. I, 4, ^ 30, sub. 13.

The object of conferring this power, doubtless, was to enable

the county court to correct its own errors, without the expense

or the trouble of an appeal to the supreme court.

If the error is properly corrected, no further remedy is needed.

But if such error is not corrected, an appeal may be taken to the

supreme court. Vol. I, 4, § 30, sub. 13. By adopting such a

Wait II—llfj
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practice, the county court is not only permitted, but is required

to correct its own errors, and, if it does so, no appeal to the

supreme court will be necessary. But in case of a neglect or

refusal to make the proper corrections, an appeal is allowed to

the supreme court.

Appeals from orders of county courts.'] The statute already

cited, ante, 919, § 344, allows an appeal to the supreme court from

orders made by the county courts. The practice Upon such

appeals is the same as that in an action in courts of record, and
is fully explained in the works devoted to that subject.

Notice of appeal to supreme court.

FULTON" COUNTY COURT.

John Doe, Respondent, /

agst. V

Richard Roe, Appellant. \

Take notice that the plaintiff (or the defendant) appeals to the general

term of the supreme court, from* the judgment rendered in the above

entitled- action by this court, on the day of , 1865, in favor of

the plaintiff, and against the defendant, for the sum of $ , damages and

costs. Dated August 31, 1865.

ALVA H. TREMAIN,
Defendants Attorney.

To H. E. Smith, Plaintiff ''s Attorney, and
MoETiMBE Wadb, Clcrlc of this court.

Appeal from judgment of affirmance or reversal iy county court.

(As in last form, down to the *, and then proceed thus :) the judgment
of this court, entered on the day of, , 1865, affirming (or revers-

ing) a judgment rendered by Richardson P. Clark, a justice of the peace

of Fulton county. (Signature as in last form.)

(Date.)

(Address to clerk and party as in last form.)

Appeal from order of county court.

(As in the notice of appeal above, down to the *, and then proceed thus
:)

from a certain t)rder, affecting a substantial right of the defendant, made
by the county court of Pulton county (or by John Stevrart, county judge

of Fulton county), on the day of , 1865, whereby, &c., (stating

the substance of the order.) (Signature.)

(Date.)

(Address, &c.)

UndertaMng to stay proceedings on appeal to supreme court

FULTON COUNTY COURT.

John Doe, Respondent,
agst.

Richard Roe, Appellant

Whereas, on the day of , 1865, the (plaintiff) recovered
judgment against the (defendant) in the county court of Fulton county,
for $ damages and costs (or for the recovery of possession of certain

personal property, or otherwise, as the case may be.)
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And, whereas, the above named appellant intends to appeal from the
said judgment to the general term of the supreme court,
Now, therefore, we, Eli Pierson, of the village of Johnstown, county of

Fulton, and Daniel Edwards, of the same place, do hereby, pursuant to the
statute in such case made and provided, undertake that the said appellant
will pay all costs and damages that may be awarded against him on such
appeal, not exceeding two hundred and fifty dollars ; and do also under-
take that if the said judgment so appealed from, or any part thereof, be
affirmed, or the appeal be dismissed, the said appellant shall pay the
amount du-ected to be paid by the said judgment, gr the part of such
amount as to which the said judgment shall be affirmed, if it be affirmed
only in part, and all damages which may be awarded against the appellant
on such appeal. ELI PIERSON, Tl. s.'

DANIEL EDWARDS, ^l. s.;

Fulton County, ss : Eli Pierson and Daniel Edwards, above named,
being severally duly sworn, each says for himself, th^t he is a resident of
the State of New York, as mentioned in the above undertaking, and a
householder (or freeholder) therein, and worth double the sum specified in

the said undertaking over and above all his debts and liabilities, and exclu-
sive of property exempt from execution.

Subscribed and sworn before me,
[

ELI PIERSON.
this 31st day of August, 1865, [ DANIEL EDWARDS.

John Stewart, County Jicdffe, <&c.

Fulton County, ss; I certify, that on the 31st day of August, 1865,
Eli Pierson and Daniel Edwards, above- named, to me known to be the
persons described in and who executed the above, personally appeared before
me, and severally acknowledged that they executed the above undertaking as

their own free act, for the uses and purposes therein mentioned.
JOHN STEWART, County Judge, &c.

SECTION X.

APPEAL TO THE COURT OF APPEALS.

Although an appeal from a justice's judgment may be taken
to the county court, and frona that court to the supreme court, as

a matter of course and of right, without any permission from any
court or judge, and subject only to the rule requiring security in

certain cases, yet an entirely different practice prevails in relation

to appeals to the court of appeals in such cases. The statute

relating to this subject is as follows

:

"But such appeal shall not be allowed in an action originally

commenced in a court of a justice of the peace, or in the marine
court of the city of New Torii, or in an assistant justice's court

of that city, or in a justice's court of any of the cities of this

state, unless any such general term shall, by order duly entered,

allow such appeal before the end of the next term after which
such judgment was entered. The foregoing prohibition shall

not extend to actions discontinued before a justice of the peace,

and prosecuted in an other court pursuant to sections sixty and
sixty-eight of this Code." Code, % 11, sub. 3.

It will be seen that, from this section, an appeal will not lie to

the court of appeals without an order for that purpose by the

general term of the supreme court, if the case is one which was
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originally comiuencod before ;i justice of the i)eace, and was

discontinned on an answer of title pursuant to <^ 60 of the Code.

An action which is commenced in one of the district courts

of the city of New York cannot be removed to the court of

appeals without an order of the common pleas at general tc^'oi,

even though the cause may have been tried in that court after hav-

ing been duly removed there. Smith v. White, 9 E. P. Smith, 572.

If a party desires to go to the court of appeals with a case, lio

must be careful to obtain an order in due season, or he will lose

the right.

In Wait V. Van Allen, 8 E. P. Smith, 319, the motion was made
and argued in proper time, but the case was overlooked by the

presiding justice, and the proper order was not made at that

term, although this was done at the next term of the court, and
the order entered nunc pro tunc, as of the term when the motion
was made, but the court of appeals held that the supreme court

had no power to extend the time for maki?ig the order, and
that the order so made was a nullity, and that an appeal brought

in pursuance of it must be dismissed. This case overrules

Cldpp V. Graves, 2 Hilt., 317.

The application to the general term of the supreme court for

this order may be made at the time when the decision is pro-

nounced, if the parties are then present in court.

If they are not, the application will be in the nature of a motion
founded upon notice and upon affidavits showing facts which
would justify an appeal to the court of appeals.

As a general rule, leave will not be granted to go to the court

of appeals unless the case is one involving great interests, or it

will settle an important principle of law which will affect

numerous other cases. Jaclcson v. Purchase, 1 Hilt., 357; iS. C, 14

How., 230. If there are conflicting decisions upon a question,

that is a good reason for allowing the case to go to the court

of appeals. Olapp v. Graves, 2 Hilt., 243.

But it will not be a sufficient reason to show that for want of

preparation on the part of counsel the case was not fully argued,

or was not understood by the court. Druclier v. Patterson, 2

Hilt., 135. So, where the question is merely one which relates to

the practice of the lower court, and one case involving the same
question has been permitted to be taken up to the court of appeals,

leave will not be-given to take an other case there for the purpose
of presenting the same question.
Having thus presented some of the general rules, as well as

some of the details of the practice relating to appeals, and hav-
ing also given quite an extensive collection of practical forms
relating to the subject, this part of the work is conpleted.
The subsequent portion of this volume will be devoted to the

practice in special proceedings, to precedents of pleadings, and
such other similar matters as may be useful, which will com-
plete the work.



PART IX.
SPECIAL PKOOBEDINGS AND PRBCEUBlS 1&

CHAPTEE I.

PEECEDENTS OF PLEADINGS.

SECTION I.

COMPLAINTS ON CONTRACTS.

Pleadings of some Mod must be used in every court in which
actions are tried and judgments rendered upon evidence intro-

duced. In justices' courts these pleadings are frequently oral,

and sometimes quite informal and insufficient if duly objected

to. The change in the law which authorized a new trial in the

county court, upon an appeal, will induce more general care as

to the pleadings interposed. To aid the young practitioner in

this particular, a selection of precedents will be given, whicli Avill

include most of the forms of pleading required in actions tried in

this court. And where the law relating to the particular prece-

dent has been discussed in this work, a reference will be made to

the pages relating to such law.

The formal parts of a complaint may be as follows •

IN JUSTICE'S COURT;

John Doe /

agst. \ Before David Kenitedt, Esq.
Richard Roe. \

The plaintiff complains of the defendant, and alleges (here state the

cause of action).

Wherefore the plaintiff demands judgment in his favor, and against

the defendant, for the sum of two hundred dollars, together with the costs

of this action.

, For the general rules relating to complaints, see ante, 312

to 327.

The complaint ought, somewhere, to state the names of all the

parties to the action in full. This is usually done by stating

the names of all the parties at length in the title to the action.

And where the parties have all been once properly named, it will

be unnecessary to repeat all the names when it subsequently

becomes necessary to mention the parties in the pleadings. In

such a case, it will be sufficient to refer to them by naming them

as " the said plaintiffs," or as " the said defendants." Davison v.

Savage, 6 Taunt., 121 ; Stevenson v. Hunter, Id., 406.

When the plaintiff sues in an official capacity, the title of the
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action ouglit to sbow that fact, by stating- the name of the officer

and that of his ofBce. But it will not be sufficient to merely

state this in the title of the complaint, for the body of the com-
plaint ought to state the facts wMch show that he is such officer,

as well as to show that the facts give a right of action. Unless

the body of the complaint shows that the plaintiff sues in an

official capacity, he will be presumed to have sued in his indi-

vidual character, even though the title of the action appears to

be the complaint of one suing in an official capacity. Qould v.

Glass, 19 Barb., 179 ; Paige v. Fazackerly, 36 Id., 392 ; 8upervU'
ors of Qalway v. Stimson, 4 Hill, 136.

Complaint hy an infant plaintiff.

IN JUSTICE'S COURT.

James Smith, an infant, by^
John Smith, his next friend,

^

Plaintiff,

agst.

John Doe, Defendant.

Before David Kbnn;edt, Esq.

The plaintiff complains of the defendant, and alleges that he is an infant,

under the age of twenty-one years, and that on the 13th day of November,
1865, the said John Smith was duly appointed, by the said justice, as a

next friend for the plaintiff, for the purpose of prosecuting this action;

that (state cause of action). Wherefore, &c. (state demand of judgment
as ante, 925)."

In a subsequent place precedents will be given for complaints
brought by perspns in official and representative characters.

Formal parts of an answer.

IN JUSTICE'S COURT.
John Doe, Plaintifif, )

i^sst-
f Before David Kennedy Esq.

Richard Roe, Defendant. \ i

The defendant in the above entitled action answers the complaint
therein, .fee, (state defense.) Wherefore, the defendant demands judg-
ment in his favor for costs, &c.

If there are several defendants, and there is a defense interposed
by one defendant, the commencement may be changed so as to

read as follows: "The defendant A. B., in the above entitled
action, answers the cotnplaint," &c.

It will not be necessary in this place to say more in relation to

the formal parts of the pleadings. And in the subsequent pages
precedents will be given for most of the complaints which are

useful in a justice's court. So, precedents of answers and demur-
rers will also be given.

On a justice's judgment.
[Title and commencement as ante, 925.]
That on the day of

, 1865, at the town of Mayfield, in the
county of Fulton, the said John Doe commenced a civil action against
the said Richard Roe, then (and still) being a resident of said county, by

(a) Graniman t. Grantman, 44 Barb., 113.
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summons before Harley Bartlett, then (and still) being a justice of the
peace, in and for the said county, and having authority under and by
virtue of title six of part one of the Code of Procedure of this state, and
of article two, part three, title four, chapter two of the Revised Statutes of
this state, entitled " Of the jurisdiction of justices' courts," and the various

acts amending said statutes.

That the said summons was issued by and under the hand of the said

justice, and directed to any constable of the said county, commanding
him to summon the said Richard Roe to be and appear before the said

justice, at his oiHce in Mayfield aforesaid, on the day of 1865,

at ten o'clock in the forenoon, to answer the complaint of the said John
Doe, in a civil action for the recovery of money due for services rendered
(or other ground of action, whatever it may have been), and was by the

said justice delivered to John W. Brown, then (and still) being a consta-

ble of the said county, who afterwards, and before the time of appearance
therein mentioned, returned the same to the said justice, with a return

thereupon in writing, with his name signed thereto, that he had on the

day of ,1865, served the same upon the said Richard Roe
personally. That at the time and place of appearance mentioned in the

said summons (ifthe defendant did not appear) the said John Doe appeared

before the said justice, and the said Richard Roe did not appear then, nor

within one hour thereafter, but therein made default.

(If the defendant did appear, then allege :) The said John Doe and
Richard Roe appeared before the said justice, and the said John Doe com-
plained against the said Richard Roe for work and labor (or as the cause

of action may have been), and claimed damages to the amount of two
hundred dollars only. That the said Richard Roe answered the said com-

plaint by interposing a general denial of all the allegations contained in

the said complaint (with any other defense which may have been inter-

posed) ; the said justice then and there holding a court by authority of the

acts, or statutes aforesaid, for the trial of the said action.

That such proceedings were thereupon had before the said justice ;
that

the said John Doe afterwards, and on the day of , 1865,

at the place aforesaid (or if judgment was rendered on the same day), on

the day and year last aforesaid, at, &c., by the consideration and judgment

of the said justice, recovered a judgment against the said Richard Roe,

for the sum of one hundred and fifty dollars damages and costs, adjudged

to the said John Doe by the said justice.

That said judgment still remains in full force and eifect, wholly unsatis-

fied, not paid nor reversed, annulled nor set aside, nor has the said John

Doe had execution thereof Wherefore the plaintiff demands judgment

for the sum of one hundred and fifty dollars, with interest and costs,

amounting to the sum of two hundred dollars.

For the law relating to actions upon judgments, see Vol. I, 598

to 602.

Complaint on a chattel mortgage.

[Title and commencement, as ante, 925.]

That on the day of , 18 , at the town of
_ ,

in the county of , the defendant, for a valuable consideration,

made his chattel mortgage in writing, under his hand (and seal, if there

is one attached), and delivered it to the plaintiff, of which the following is

a copy (set out a copy). That the said mortgage remains wholly unpaid

and unsatisfied, and that there is now due thereon to the plaintiff, from

the defendant, the sum of $ , with interest on the same, from the
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day of ,18 . Wherefore the plaintiff demands judg

ment, &c., as ante, 925. (See Vol. I, 130 to 176.)

Complaint on lond for payment of money only.

[Title and commencement, as ante, 925.]

That on the day of '

, 1 8 , the defendant made his

bond in writing, under his hand and seal, and delivered it to the plaintiff,

of which the following is a copy (set out a copy). That the said bond

remains entirely unpaid, and that there is now due thereon to the plain-

tiff, from the defendant, the sum of $ ,
with interest from the

day pf , 18 . Wherefore, &c., as ante, 925.

Complaint on lond for limits.

[Title and commencement as ante 925.]

That on the day of , 18 , at a court held by and before

Davi(J Kennedy, Esq., a justice of the peace of the town of Mayfield, in

the county of Fulton, the plaintiff duly and legally recovered- a judgment

against one John Smith, for the sum of $ , in an action (state the

cause of action, which must be one in which the defendant could he

arrested on execution) ; that on the day of 18 , the said

justice duly issued an execution upon the said judgment, which execution

was directed to any constable of the county of Fulton, and contained a

command requiring said constable to levy the amount of such judgment

upon the goods, chattels, and personal property of the said John' Smith

(except such goods and chattels as are by law exempt from levy and sale

upon execution), and to bring the amount so collected before the said jus-

tice within sixty days after the receipt of said execution; that if no goods

or chattels of the said John Smith could be found, or if there were not

enough to satisfy such execution, then the execution further commanded
the said constable to take the body of the said John Smith and convey

him to the common jail of Fulton county, where he was required to remain

until such execution was paid or satisfied ; that said execution was on the

day of ) 18 , delivered to Jacob Lawyer, then a constable

of the county of Fulton, to be executed; that said Jacob Lawyer, on the

day of , 18 , who was then constable as aforesaid, at

the town of Mayfield, in Fulton county, took and arrested the said John

Smith, by virtue and in pursuance of the authority contained in such exe-

cution; that on the day of 18 , the said constable delivered

the said John Smith to Austin Kasson, Esq:, who was then sheriff of the

county of Fulton, and who kept the said jail of said county, by his under

sheriff, Bradford T. Simmons, Esq. ; that such sheriff, by his under sheriff

aforesaid, on the said day of ,18, received the said John
Smith into his custody as such sheriff, &o., by virtue of such execution;

that such John Smith* remained in such custody until the time of making
the bond hereafter mentioned; that on the day of 18 , at

the village of Johnstown, in the said county of Fulton, the said John
Smith, together with one George Smith, entered into and executed a bond,

in due form of law, for the purpose of entitling the said John Smith to.the

liberties of the said jail; which bond was delivered to the said sheriff on

the day of , 18 ; that such bond was executed to the said

Austin Kasson, Esq., as sheriff of the county of Pulton; that said bond
contained and was subject to the conditions following, viz., that the said

John Smith and George Smith were bound to the said sheriff in the penal

sum of $ , to be paid to said sheriff, or his assigns ; that if the said

John Smith remained a true and faithful prisoner, and did not at any
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time, :iu:- in any manner, escape,- or go beyond the limits or boundaries of
Ruch jail, until discharged by due course of law, then the said obligation
was to be void, otherwise to remain in full force and virtue ; that on the

day of
, 18 , the said sheriff duly assigned said bond

to the plaintiff, and that on the day of , 18 , the said
John Smith did escape and go at large from the said jail liberties, without
the consent, and against the will of the plaintifl", wherefore the plaintifi'

demands a judgment against the said Gfeorge Smith for the sum of |200,
besides the costs of this action.

The law in relation to escapes will be found in Vol. I, 742 to
746.

Complaint on an attachment lond.

[Title and commencement as ante, 925.]

That on the day of
, 18 , an application was duly maae

by A. B., the present defendant, who was then a creditor of the plaintiff,

to David Kennedy, Esq., a justice of the peace of the town of Mayfield, in

the county of Pulton, for an attachment against the property of the plain-

tiff pursuant to the statutes and the laws of the State of New York; that
such application was in writing, signed by the said A. B. ; that such
application was accompanied by an affidavit, duly made on behalf of said

A. B., specifyin*g, as near as might be, the sum claimed to be due to said

A. B., over and above all discounts; that on the said day of
,

18 , at the time mentioned, the said A. B., and the said C. D. and E. P.,

executed a bond to the plaintiff, under their hands and seals, and then
and there delivered the same to the said justice, together with said appli-

cation and affidavit, which bond is as follows (here set out a copy of the

bond) ; that on the delivery to said justice of said application, affidavit

and bond, on the day of , 18 , the said justice- did

issue a process of attachment in due form of law, in favor of the said A.
B., and against the property of this plaintiff, which attachment was as

follows (here set out a copy of the attachment) ; that at the time of

issuing such attachment, the said David Kennedy, Esq., was a justice

of the peace of the said town of Mayfield, in Pulton county, and as such

justice he had full power and authority to issue the process of attachment
in civil actions, according to the statute, &c. ; that said attachment was,

on the ' day of , 18 , by the direction and at the request

of the said A. B., delivered to one Jacob Lawyer, to be executed, the said

Lawi er then being a constable of said county of Pulton ; that said con-

stabL;, by virtue of such attachment, did, on the day of
,

18 , attach and take into his possession the follovring property of the

plaintiff (here enumerate and describe the articles). And the plaintiff

furthiir alleges, that after the making of said bond, and after the issuing

and tde levying of such attachment, as aforesaid, such proceedings were
subsequently had by and before said justice, that a judgment of nonsuit

was rondered against the said A. B. (or a judgment in favor of this

plaintiff.) And the plaintiff further alleges, that the said A. B. has not,

recovered judgment in said attachment suit, but has wholly failed therein;

that in consequence of the issuing of such attachment, and of the service

thereof, the plaintiff has been compelled to pay large sums of money in

the defense of said action, and the value of such attached property has

been greatly impaired. Wherefore, &c., as ante, 925.

The law in relation to attachment bonds has,been sufiSciently

discussed. Ante, 157 to 166.

Wait IT—117
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Complaint on land given on claim of attached property.

[Title and commencement, as ante, 925.J
That on the day of ,18, one A. B. was indebted to

this plaintiff on a demand arising upon contract ; that on the day

of , 18 , this plaintiff made application in writing to David
Kennedy, then a justice of the peace of the town of Mayfield, in the

county of Fulton, for an attachment against the property of the said A.

B. ; that said application was accompanied by an affidavit, which showed
that (state the grounds of the application) ; that said plaintiff also fur-

nished said justice with a bond such as is required by law in such cases

;

that said justice did, on the said day of
, 18 duly

issue an attachment, which was as follows (set out a copy) ; that such

'attachment was on the same day delivered to Jacob Lawyer, who was then

a constable of said county of Fulton, and that by virtue of said attach-

ment, the said Lawyer, as such constable, did, on the day of -

,

1 8 , attach and take into his custody and possession the following described

property (designate it), which then belonged to the said A. B. ; that while

said property was thus in the custody and possession of said constable, and
before any execution had been issued upon the judgment in the action in

which said attachment was issued, one C. D. claimed that he was the owner
of said goods and chattels, so attached as aforesaid ; that on the day
of 5 18 , the said C. D., with the sureties, E. F. and G. H., did

execute a bond under their hands and seals, to the said plsCintiff ; that said

sureties were duly approved by the said justice (or the constable who held

the attachment) ; that said bond was duly delivered to the said constable,

which bond was as follows (set out a copy) ; that upon the delivery of

said bond to the said Qonstable, he delivered up the said attached prop-

erty to the said C. D. ; that said bond was afterwards duly delivered to

the plaintiff, who is now the owner and holder thereof; that this action is

brought within three months from the date of said bond ; and the plain-

tiff alleges that the said claimant C. D. is not the owner of the said

attached goods and cjiattels, but they are the property of said A. B.

Wherefore, the plaintiff demands judgment in his favor, against the

defendants, for the value of said goods, &c., with interest thereon from
the time when they were so delivered to the said C. D., which amounts
to the sum, of $ , together with costs, &c.

The statutory provisions which authorize the giving of such
a bond, will be found in Vol. I, 42, 76. And see ante, 175 to 180.

Complaint on bond for costs, &c.
[Title and commencement, as ante, 925.]
That on the day of , 18 , at the town of Mayfield,

in the county of Fulton, one A. B. made application to David Kennedy,
Esq., who was then a justice of the peace, of the town and county afore-

said, for process b^ short summons (or a civil warrant) against this plain-

tiff, in a civil action; that before the issuing of any process bv said

justice, and on the day of ', 18 , the said A. B., with
C. p. and E. F. as his sureties, executed a bond to this plaintiff, under
their hands and seals, which bond was then delivered to said justice. (If

an affidavit was necessary, and was given before process could issue, say:)
That at the same time and place, the said A. B. made an affidavit showing
the grounds of his action, and the cause why said short summons (or

warrant) should be issued, which grounds were (here state the grounds
specified in the affidavit) ; that upon such affidavit and bond, the said
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justice issued said short summons against this plaintiff; that said sum-
mons was duly delivered to Jacob Lawyer, a constable of said county,
who duly served the same on this plaintiff; that on the return day of said

summons, this plaintiff appeared at the place and time therein mentioned,
before the said justice ; that afterwards such proceedings were had by and
before such justice ; that a judgment was rendered against the said A. B.,

and in favor of this plaintiff, for the sum of $ , for his costs

incurred in his defense, and by reason of issuing said short summons (or

civil warrant) ; that on the day of > 18 , and before

the commencement of this action, the said plaintiff duly demanded of the

said A. B., the payment of the said sum of $ , which sum the said

A. B. neglected and refused to pay; and on the day of
,

18 , the said plaintiff duly notified the said sureties of the said default of

the said A. B. ; and also then demanded of the said C. D. and E. F., the

payment of the said sum of , which the said C. D. and E. F.

neglected and refused to pay. Wherefore, &c.

The liability of a surety in cases of warrants, and of short

summonses, will be found explained, ante, 83 to 87, 105 to 107.

When a short summons is issued, the condition of the bond is

for the payment of any sum that may be' adjudged against the

plaintiff in the suit. Ante, 83. When the recovery of the defend-

ant is for a set-off in his favor, against the plaintiff, the com-
plaint should contain a statement showing a recovery therefor,

and should claim judgment for the amount.
Before any action is brought upon such a bond, a demand

ought to be made for the payment of the judgment. And this

is especially the case in relation to the sureties.

Complaint on an undertaldng on an appeal.

[Title and commencement as ante, 925.]

That, on the day of , 18 , a judgment was rendered

in a justice's court, held by and before David Kennedy, Esq., a justice

of the peace of the town of Mayfield, in the county of Fulton, in favor of

the plaintiff, and against one A. B., for the sum of $ damages and

costs; that, on the day of , 18 , the said A. B. brought an

appeal, in due form of law, upon said judgment to the county court of

Fulton county ; that, upon said appeal, an undertaking was given by the

said A. B., which was made and executed by the said A. B., together with

C. D. and E. F., as his sureties therein ; that said undertaking was deliv-

ered to the said justice by the said A. B. for the use and .benefit of the

plaintiff, which undertaking was as follows (here set out a copy) ;
that

said justice made a return on said appeal in due form of law ; that said

appeal was duly argued in the said county court, and the judgment of the

justice was in all things affirmed by said county court, on the day

of , 18 ; that a judgment was rendered in favor of the plamtiff,

and against the said A. B., on said appeal, on the day of
,

18 , for $ damages, and $ costs ; that an execution, m due

foim of law, was issued upon said judgment, on the *?*y °^o , '

18 , to the sheriff of the county of Fulton, in which the said A. B. then

resided, and said ^ecution was returned by the said sheriff wholly unsatis-

fied ; that, on the day of. , 18 , a demand of the said sum of

damages and costs was made of the said A. B., and the said C. D. and

E. F., the sureties aforesaid, who neglected and refused to pay the s^me-
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and the plaintiff says that the said sum of S remains wholly unpaid

and unsatisfied. Wherefore, &c (See Vol. I, 124, 125.)

Complaint on a replevin hond.

[Title and commencement as ante, 925.]

That, on the day of , 18 , the plaintiff commenced an

action for the recovery of" the possession of certain personal property,

under the authority and in pursuance of Code, § 53, sub. 10; that said

action was commenced before David Kennedy, Esq., a justice of the peace

of the town of Mayfield, in the county of Fulton, and this plaintiff was
also plaintiff in that action, and the present defendant, A. B., was also

defendant in that action ; that such proceedings were had in that action

that one Jacob Lawyer, a constable of said county, in pursuance of the

process issued in said action, and delivered to him as such constable, did,

on the day of j 18 , take into his custody land possession the

following named articles (describe them) ; that, on the return day of the

summons issued by the said justice, the said A. B. appeared before such

justice and made and executed a written undertaking, in writing, which
was also executed by C. D. and E. F., as sureties for the said A. B. ; that

said undertaking was then and there delivered to said justice, and filed by
him for the benefit of the plaintiff, and it is as follows- (here set out a

copy) ; that the said personal property, so taken by said constable, was,

on the day of , 18 , returned to the said A. B., in pursuance

of law and the requirements of said undertaking; that such proceedings

were subsequently, and on the day of 18 , duly had by
and before the said justice; that this plaintiff recovered a judgment in his

favor, and against the said A. B., adjudging that this plaintiff was the

owner, and entitled to the immediate possession of said personal property

;

that such judgment also adjudged that the plaintiff was entitled to the

sum of $ as damages for the wrongful detention of said personal

property, and the value of sai'd property was assessed at the sum of

$ ; that, on the day of , 18 , this plaintiff duly

demanded payment of the said damages, and of the value of the property

so assessed, &c. ; but that no part thereof has been paid, and the said

defendants are now justly indebted to this plaintiff in the sum of $
thereon, with interest thereon, from the day of - ,18. Where-
fore, &c., as ante, 925. (See ante, 195 to 198.)

Complaint on iond of indemnity.

[Title and commencement as ante, 925.]

That, at the^ times hereinafter mentioned, the plaintiff was a constable

of the county of Pulton; that, on the day of ,18 , and
while the plaintiff was such constable, the defendant, A. B., delivered to

the plaintiff an execution, in due form of law, to be executed by the plain-

tiff; that said execution was issued upon a judgment duly rendered on

the • day of , 18 , by David Kennedy, a justice of the peace
of the town of Mayfield, in the county of Pulton ; that said execution
was duly issued, and was in due form of law, and was as follows (here set

out a copy of the execution) ; that on the day of , 18 , this

plaintiff, as such constable, and by virtue of the said execution, levied

upon certain personal property then in the possession of C. D., who was
named as defendant in said execution ; that said property consisted of the

following described articles (here set them out) ; that on the day
of

) 18 , and after such levy, and before the removal or sale of said
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property, onu E. F. claimed to be the owner thereof, and on the day
of , 18 , the said E. F. notified this plaintiff of his said claim,
and then forbade this plaintiff from selling the same on the said execu-
tion ; that due notice was given to the said defendant A. B., on the

day of , 18 , of the said claim and notice of the said E. F. ; that
the said defendant A. J3. insisted that the said property did not belong
tc the said E. F., and that the plaintiff should sell the same as such con-

stable, &c. ; that, on the __dayof ,18 , the plaintiff requested
the said defendant A. B. to indemnify him against the consequences of
such sale; that, on the day of > 18 , the defendants A. B.,

and his sureties, G-. H. and I. J., duly made and executed a bond of indem-
nity, in writing, and under their hands and seals, and delivered the same
to this plaintiff, which bond is as follows (set out a copy of the bond) ; that

afterwards, on the day of , 18 , the plaintiff, in pursuance
of said execution, and on the faith of the indemnity aforesaid, duly sold

said property as such constable ; that, on the day of > 1 S
,

the said E. F. brought an action against this plaintiff, before David Ken-
nedy, a justice of the peace of Mayfield, in the county of Fulton, for sell-

ing said property ; that, before the trial of said action, due notice was
given by this plaintiff to the said defendant A. B., of the commencement
of said action, and the said defendant A. B. was requested to defend the

said action, which he neglected and refused to do ; that, on the day
of , 18 , such proceedings were had by and before said justice,

that the said E. F. recovered a judgment against this plaintiff for the sum
of $ , for the selling of said property on said execution aforesaid

;

that, on the day of > 18 , this plaintiff notified said defend-

ant A. B. of the rendition of said judgment for the cause aforesaid, and
demanded of said A. B. that he should pay the amount thereof, which the

said A. B. neglected and refused to do ; that, on the day of
,

18 , the plaintiff paid the amount of said judgment to said E. F. ; that,

in addition to the payment of said judgment the plaintiff was compelled

to pay the sum of $ , as fees of counsel in said action, and he was
also subjected to great loss of time, and was compelled to pay large

expenses in the defense of said action, amounting in all to the sum of

I . Wherefore, &c., as ante, 925. (See Vol. I, 121 to 124.)

Complaint on iond to indemnify in case of a lost note, &c.

[Title and commencement as ante, 925.]

That, oh the day of , 18 , at , the plaintiff made
his negotiable^promissory note (or bill of exchange), in writing, and deliv-

ered the same'to the defendant A. B., as the owner and holder thereof;

that, on the day of ,18 , and, after the maturity of said

note, the said A. B. demanded payment on the said note of this plaintiff,

and alleged that said note was accidentally lost ; that this plaintiff refused

to pay the said note because of its non-production ; that, on the day

of , 18 , the said A. B. commenced an action for the recovery of

the amount payable by said note, by summons, before David Kennedy,

Esq., a justice of the peace of Mayfield, in Fulton county ; that, on the

return day of said summons, which was on the day of
, 18 ,

the parties appeared and joined issue before said justice in said action

;

that on the trial of said action, which was on the day of joining

such issue, the said A. B. failed to produce the said note, but alleged

that the same was accidentally lost; that the said A. B. then and

there made and executed a bond to indemnify this plaintiff as is required

by law ; that said bond was also executed by C. D. and E. F. as sureties

in said bond; that said bond was then and there duly delivei'ed tc
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the said justice for the benefit of this plaintiff; that such bond is as

follows (set out a copy of the bond) ; that such proceedings were after-

wards had by and before said justice that he, on the day of
,

18 , rendered a judgment on said note in favor of the said A. B., and

against this plaintiff, for the sum of $ , which judgment the plain-

tiff paid before the commencement of this action ; that the said note was

afterwards presented to the plaintiff by one G. H., who was a hona fide

purchaser of the same before it became due, for value paid by him ; that

this plaintiff was sued upon said note by the said G. H., before one David

Kennedy, a justice of the peace of Mayfield, in Fulton county, and a judg-

ment recovered against him in favor of the said G. H., on the day

of ) 18 , for the sum of I damages, and costs of action, which

judgment this plaintiff has since paid ; that afterwards due notice"thereof

was given to the defendant, who refused to repay to this plaintiff the amount
of said judgment, &c. Wherefore, &c., as ante, 925. (See title Bills and

Notes for law as to lost notes. Vol. I, 432 to 436.)

Coimplaint on fire policy on goods, &g.

[Title and commencement as ante, 925.]

That the defendants are a corporation duly created and organized ander

and by virtue of the laws of this state (or under and by virtue of laws of

New York, enacted, &c., giving date, &c.) ; that on the day of
,

18 , at , in consideration of the payment, by the plaintiff to the

defendants, of the premium of dollars, the defendants, by their duly

authorized agents, made their policy of insurance in writing, a copy of

which is hereto annexed, and delivered the same to this plaintiff; and the

said defendants thereby insured the plaintiff against loss or damage by
fire upon his goods, chattels, &c. (describing them), to the amount of

dollars ; that at the time of making such insurance, and from, that

time until the happening of the loss hereinafter mentioned, the plaintiff

had an interest in the goods and chattels so insured, as the owner
thereof, to the amount of dollars ; that on the day of

,

18 , the said goods, chattels, &c., were totally destroyed by fire, which
loss did not happen by reason of a violation of any of the terms and con-

ditions contained in said policy ; that the plaintiff has fulfilled, on his part,

air the conditions of the said policy; and that on the ~ day of
,

18 , he duly gave notice to the defendants of such loss, and also fur-

nished them due proof of the same according to the terms of the said

policy, and duly demanded payment from them of the said sum of
dollars ; that the said defendants have not paid the said sum, nor any
part thereof, but that they are now justly indebted to the plaintiff in the

sum of dollars. Wherefore, &c. (See Vol. I, 579 to 598.)

Complaint on subscription for plank road, &c.

[Title and commencement as ante, 925.]

That in pursuance of an act of the Legislature of the State of New
York, entitled "An act to provide for the incorporation of companies to

construct plank roads, and for companies to construct turnpike roads,"

passed May 4th, 1847, and of the several acts amendatory of the same, the

above named company was duly organized and formed into a corporation
under the name of the Mayfield and Vail's Mills Plank Road Company ;

that heretofore, to T*it, on the 10th day of May, 1849, at the town of

Mayfield, in the county of Fulton, the said defendant and certain other
persons, being desirous of associating themselves together for the purpose
of constructing a plank road from the village of Vail's Mills, in said
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county, to the village of Mayfield Corners, also in said county, and in

consideration thereof, and of the mutual promises to each other, and
of the benefits to be derived from being members of said associa-

tion, made and subscribed an agreement in writing called articles of
association, which were as follows, to wit (here set out a copy of
the articles of association) ; that the said defendant, Peter Van Den-
burgh, did, at the time of subscribing said articles of association, set

opposite to his name thereto subscribed the number of eight shares, and
that the amount of each share is twenty-flrve dollars ; and that the said de-

fendant promised and agreed to take such shares, and to pay for them as

specified in said articles of association ; that although public notice was
given in at least one newspaper printed in said county of Fulton, of the

time aqd places where books for such subscription to the stock of said

road would be opened, and although, after such stpck to the amount of at

least five hundred dollars for every mile of the road so intended to be
built had been in good faith subscribed, and five per cent on the amount
had been paid in to the persons named in the articles of association as

directors, and the subscribers thereto, including said defendant, had, upon
due notice, elected directors for said company, and had thereupon sever-

ally subscribed articles of association, which had been duly filed in the

office of the secretary of state of the State of New York ; and although
these plaintifis, relying upon the said subscriptioji of the said ' defendant
and of the other persons so subscribing, did expend large sums of money
in the construction of said road, and entered into contracts and personal

liabilities to a large amount, to wit, the sum of four thousand dollars ; and
although the directors of the said company did, on the 1 5th day of June,

1849, make a call for said stock, and require the said defendant and the

other stock subscribers to pay upon the capital stock subscribed by him
and by them, to the treasurer of said company, at their office,- at Vail's

Mills aforesaid, ten dollars per hundred upon each share of stock so sub-

scribed on the 20th day of July, 1849; yet the said defendant wholly

neglected and refused to pay the said sum of ten dollars per hundred upon
each share of stock subscribed by him as aforesaid ; that although the

directors of said company afterwards, to wit, on the 1st day of August,

1849, made another call for stock, requiring the defendant and the other

subscribers to pay to the treasurer of said company, at their office afore-

said, the whole amount of stock by him and them severally subscribed,,

and not already paid in, on the 15th day of September, 1849; yet the

defendant wholly neglected and refused to pay the whole or any part of

the amount of said stock by him subscribed as aforesaid, according to the

form and efiect of said agreement, and of his said promises and under-

takings ; that the said defendant had due notice of the said two several

calls for stock made by the directors of said company as_ aforesaid, and

the same were duly published in at least one newspaper printed and pub-

lished in said county of Fulton, at least thirty days previous to the time

specified for said payments ; and although the whole eight shares of stock

subscribed by said defendant became due and payable to these plaintiffs

in the kms and at the times specified in said calls, yet the said defendant

has not performed his said agreement, and has wholly neglected and

refused to pay for the stock so subscribed by him, or any part thereof, and

the defendant is now justly indebted to these plaintiffs thereon in the sum

of two hundred dollars, with interest, &c. ; wherefore, the plaintiffs

demand judgment against the defendant, for the sum of two hundred dol-

lars, with interest thereon as follows, to wit : on twenty dollars from the

20th day of July, 1849, and on one hundred and twenty dollars from the

15th day of September, 1849, together with costs, &c. (See Vol. I, 99 tf

104, 261 to 264.)
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Complaint in action ; swearing to justness of debt.

[Title and commencement as ante, 925.]

That on the 1st day of May, 1865, at the 'city of Albany, N. Y., the

plaintiff claimed of the defendant the sum of two hundred dollars, and

that the same was due for money before then lent and advanced by the

plaintiff to the defendant, at his request (or other cause of action, as

the facts may be) ; that the said defendant then and there denied that there

was due to this plaintiff the sum so claimed, or any part therof ; that the

said defendant then and there offered and promised this plaintiff that he

would pay to him the said sum of two hundred dollars, in consideration

that he, the said plaintiff, would make oath before some justice, officer or

magistrate, having due and legal power to administer oaths, that the said

sum of two hundred dollars was honestly and justly due to the said plain-

tiff from the said defendant ; that afterwards, and on the said 1 st day of

May, 1865, at Albany aforesaid, he, the said plaintiff, did make oath before

George Wolford, county judge of the county of Albany, who then and
there had due and legal authority to administer oaths, that the said sum
of two hundred dollars was honestly and justly due to^ him from the said

defendant, of all of which facts the said defendant then and there had due
notice from the plaintiff; that the said defendant has not paid the said

sum of two hundred dollars nor any part thereof, but utterly refuses and
neglects to pay the same or any jjart thereof. Wherefore, &c. (See Vol.

I, 88, 89.)

Complaint for rent due on lease ; lessor against lessee.

[Title and commencement as ante, 925.]

That on the 1st day of May, 1864, at Johnstown, in the county of

Fulton, N. Y., by a certain instrument in writing, the plaintiff did demise,

lease, and to farm let, unto .the defendant and his assigns, and the

defendant did hire of the plaintiff, a certain messuage or dwelling house,

tenements and premises, with the appurtenances particularly described in

said lease, and situated in the village of Johnstown, Fulton Co., N. Y.,

known as (briefly describe premises), to have and to hold the said messu-
age or dwelling house, tenements and premises, with the appurtenances,
unto the said defendant and his assigns, for the term of one year from
the said first day of May, 1864, for the yearly rent of one hundred dollars,

payable to the plaintiff on the (state days of payment), which rent the

defendant did thereby for himself and his assigns, promise, covenant
and agree to pay to the plaintiff as aforesaid ; that the said defendant,
afterwards, to wit, on the first day of May, 1864, and during the said term,

entered into the possession and was possessed of the said premises ; that

the plaintiff has fully and faithfully performed the said agreement and its

covenants on his part ; that the said defendant has not kept or performed
the said agreement or covenant on his part, and that before the com-
mencement of this action there was due and in arrear from the said

defendant to this plaintiff, the sum of one hundred dollars, for the rent

aforesaid. Wherefore, &c.

For the law relating to landlord and tenant, see Vol. I, 187
to 215.

Use and occupation.

That on the day of , 1864, the defendant hired from
this plaintiff, and thereupon took possession, and thereafter, from the
day of , 1864, until the day of , 1865, had.
with the permission of this plaintiff, the use and occupation of a certain
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house and premises, known as (describe premises briefly), the property of

this plaintiff"; for wliich the defendant promised to pay this plaintiff" a

reasonable sum (or the sum of dollars, on, &c.)

That the sum of dollars is a reasonable sum therefor, but

that no part thereof has been paid, and the defendant is now justly

indebted therefor to this plaintiff" in the sum of dollars, with interest

from, &c. Wherefore, &c.

For the law as to use and occupation, see Vol. I, 717 to 719.

Complaint against tenant for not keeping in repair, &c.

[Title and commencement as ante, 925.]

That on the 1st day of May, 1864, by a lease in writing, made between
the plaintiff" and the defendant, under their hands and seals, the plaintiff"

leased to the defendant, and the defendant hired of the plaintiff", for the

term of one year from that date, at the yearly rent of one hundred and
fifty dollars, a cei;tain dwelling house, with the land and appurtenances,

situated in the village of Gloversville, Fulton county, N. Y., the property

of the plaintiflT, bounded and described as follows (describe premises by
boundaries or otherwise)'; that the said lease was as follows (set out a

copy) ; that the defendant entered into the possession of the said premises

under and by virtue of said lease, and occupied and possessed them during

the term specified ; that he has failed to keep his covenants, or to per-

form the agreement so made by him in said lease, but that on the contrary

he has broken the same ; that he has not kept the premises in good repair

;

that he has left them in an untenantlike condition ; that the fences are

injured and broken down ; that the roofs of the dwelling house are leaky
- and adeiit the water, so that the walls have, in consequence, been greatly

injured and destroyed; that the window glass have been broken, and the

doors and other woodwork of the house greatly marred and. defaced ; and

that the premises are otherwise injured and out of repair in consequence

of the refusal or neglect of the defendant to keep them in good repair, as

he agreed to do, to -the damage of the plaintiff of two hundred dollars.

Wherefore, &c.

- For the law relating to the rights and duties of a tenant as to

repairs, see Vol. I, 211 to 213.

Complaint against landlord for neglect to repair, Sec.

[Title and commencement as ante, 925.]

That on the 1st day of May, 1864, the plaintiff" and the defendant made
a lease in writing, under their hands and seals, by virtue of which the

defendant leased and rented, and the plaintiff" hired the following

described premises, situated in the village of Johnstown, Pulton county,

N. Y., bounded as follows (describe premises), at the yearly rent of two

hundred dollars ; that said lease was as follows (set out a copy) ;
that the

plaintiff entered into the possession and occupation of said premises under

and by virtue of said lease, and used them for the purposes for which they

were leased and hired; that the defendant has failed, neglected and

refused to perform the covenants and agreements on his part, in said lease

contained ; that he has failed, neglected and refused to make the following

repairs (specify them as provided for in the lease) ; and that the premises

are greatly out of repair (describe how, and the injuries resulting there-

fi'om), to the great damage of the plaintiff" of two hundred dollars.

Wherefore, &c. (See Vol. I, 211 to 213.)

Wait 11—118
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Complaint hy schoolmaster against trustees, &c., on contract with

predecessors.

[Title and commencement as ante, 925.]

That on the 1st day of May, 1860, at the town of Mayfield, in the

county of Fulton, N. Y., the plaintiff, at the request of A._B., C. D. and

E. F., three trustees of school district number two in said town, com
menced teaching the district school in said district, and that for the spac

of six consecutive months thereafter he continued to teach and educate as

a schoolmaster or teacher the scholars or pupils sent to the school so

taught by him ; that before and during the time the plaintiff so taught, he

was duly qualified and licensed to teach, in the manner required by law

;

that the said trustees promised and agreed to pay the plaintiff the sum of

thirty dollars a month, for each mouth during which the plaintiff should

so teach said school ; that the plaintiff has fully performed the said agree-

ment on his part, by teaching for the time and in the manner so agreed

;

that the defendants have not performed their said agreement, or any part

thereof,; but they have wholly neglected and refused to j)erform the same;

that there is now due to the plaintiff, from the said defendants, the sum
of one hund)-ed and eighty dollars. Wherefore, &c. (See Vol. I, 689, 692

to 694.)

If there has been a chang'e of trustees during the time the

plaintiff is teaching, or before he sues to recover his wages,

the complaint ought to state that fact, which may be alleged as

follows :
" That afterwards, and on the day of

,

186 , the said A. B., 0. D. and E. F. wont out of their office of

trustees (state whether by death, expiration of term or otherwise),

and the defendants succeeded them in the office of trustees,

which office they held at the commencement of this action, and
still hold ; and that the defendants are therefore liable to pay to

the plaintiff the said sum of one hundred and eighty dollars, &c."

By an employee, discharged or prevented from fulfilling his contract

[Title and commencement as ante, 925.]
That on the day of , 1865, at , the plain

tiff and the defendant made an agreement in writing, of which the fol-

lowing is a copy (set out a copy) (or made an agreement, whereby the

plaintiff' undertook to render his services to the defendant as bookkeeper,
or as salesman or as teacher, or otherwise as the case may be, from said

date to the day of , 1865 ; in consideration whereof the

defendant agreed so to employ the plaintiff during said period, and to

pay him for his services at the rate of dollars each month) ; that

the plaintiff (entered upon his employment under said agreement, and
duly discharged all the duties thereof until the day of , 1865,

and he) has ever since been and still is ready and willing (and on the

day of , 1865, duly offered) to perform all the conditions of

said agreement on his part; that the defendant then refused and still

refuses to allow him to do so, or to pay him therefor, to his damage of

two hundred dollars. Wherefore, &c. (See Vol. I, 180, 181, 182.)

Where the plaintiff has entered into such service under the

contract, and is afterwards wrongfully discharged before the ex-

piration of the term of service, it is not necessary to allege or

prove an offer to serve. Wallis v. Warren, 4 Exch.^ 361, and see

Wilkinson v. Gaston, 9 Q. B., 137.
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By an employer on refusal to serve.

[Title and commencement as ante, 925. J

>

That on the day of
, 1865, at •

, the plaintiff and the
defendant made an agreement in writing, of which the following is a copy
(set out a copy^ (or made an agreement whereby the defendant agreed to
render his services to the plaintiff as bookkeeper, or as a salesman, or as a

teacher, or otherwise as the case may be), from said date to the day
of , 1865; in consideration whereof the plaintiff agreed so to

employ the defendant during said period, and to pay him for his services

at the rate of dollars each month ; that the plaintiff (has ever
been ready and willing to employ the defendant, and on the day of

, 1865, offered to do so, and has otherwise) duly performed all

the conditions on his part ; that the defendant entered upon the service

of the plaintiff on the above mentioned day, but afterwards on the

day of , 1865, and evef since he has refused to serve the plaintiff

as aforesaid, to his damage of two hundred dollars. Wherefore, &c.

Against overseers of poor for support of a iastard child on contract

oy predecessors.

[Title and commencement as ante, 925.]

That A. B. and C. D., the defendants, are now, and were at the time of
commencing this action, overseers of the poor of the town of Broad-
albin, in the county of Fulton, N. Y. ; that heretofore E. F. and G.

H. were the overseers of the poor of |Said town, and were the j^rede-

cessors in office of the said defendants ; that on the first day of January,

1865, the then overseers of the poor of the said town made an agreement
with the plaintiff for the support of I. J., a bastard child, chargeable to

the said town of Broadalbin, and for the support and maintenance of

which said bastard child two of the justices of the peace of the said town
had duly made an order of filiation and support ; that said E. F. and G.

H. requested the plaintiff to support and maintain such bastard child for

the term of six months from the said first day of January, 1865 (or other

time, as the fact may be), for which support and maintenance the said

E. F. and G. H. promised and agreed to pay the plaintiff the sum of two
dollars for each week of such time ; that the plaintiff, in consideration of

such request and promise, and of the premises, did then and there promise

to and agree with the said E. F. and G. H. to support and maintain said

bastard child, for the price and during the time mentioned; that the

plaintiff, in pursuance of such request, promise and agreement, did well,

truly and properly support and maintain the said bastard child for and
during the time aforesaid; that the said E. F. and G. H. afterwards, on
the day of , 1865, went out of their office as overseers,

as aforesaid (state whether by expiration of term, or how otherwise),

leaving the said sum of money due and unpaid to the plaintiff; and there-

upon, the said defendants succeeded them in the said office, and they still

hold the same ; that neither the said E. F. and G. H., nor the said defend-

ants, have either of them paid the said sum or any part thereof, but the

same remains due and unpaid to the plaintiff. Wherefore, &c. (See Vol. I,

125 to 130.)

Against seller for not delivering.

[Title and commencement as ante, 925.]

That on the day of- , 1865, the plaintiff and defendant entered

into an agreement whereby it was mutually agreed between them as fol-
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lo^vs: that the defendant should sell and deliver to the plaintiff at Alhany,

and on or before the day of , 1865 {or on demand, or within

a reasonable time, or otherwise as the case may be), fifty barrels of flour,

and that the plaintiff should pay the defendant therefor, upon the delivery

of said flour, at the rate of ten dollars for each barrel ; that the plaintiff

was ready at the time and place appointed to receive said flour, and to

pay for the same according to the agreement ; and otherwise has duly per

formed all the conditions on his part ; that_ the defendant neglected and
refused to deliver said flour, to the damage of the plaintiff of two hundred
dollars; wherefore, &c. (Vol. I, 676 to 678, 464 to 548. As to measure
of damages, ante, 659.)

Com2)laint against purchaser for not accepting goods.

[Title and commencement as ante, 925.]

That on the first day of May, 1865, at the town of Kinderhook, Colum-
bia county, N. Y., the plaintiff and the defendant made an agreement by
which the plaintiff sold to the defendant, and the defendant purchased of

the plaintiff, one hundred bnshels of corn, at the price of one dollar and
fifty cents per bushel, on the terms hereinafter stated ; that by the terms

of said contract of sale the said corn was to be delivered, by the plaintiff

to the defendant, on the tenth day of June, 1865, at the dwelling house

of said defendant, in said town, which said corn was to be paid for by the

defendant, on the delivery thereof as aforesaid ; that afterwards, and on
the said tenth day of June, 1865, the said plaintiff, at the dwelling house

of the said defendant, offered and tendered the said one hundred bushels of

corn to the defendant, and was then and there ready and willing to deliver

the same to him, as by said agreement he was required ; that the said

plaintiff then and there requested the said defendant to accept the said

corn, and to pay for the same as he had agreed ; but that the said defend-

ant then and there refused to accept or receive the same or to pay for it,

and that he has always refused, and still refuses to do so ; that the plaintiff

has, by such refusal, been put to great expense in carrying and tendering
the same to the defendant, and in returning it to the premises of the plain-

tiff, and also in rehousing the same, to the plaintiff's damage of two
hundred dollars ; wherefore, &c. (As to the law in such a case, see Vol.

I, 675, 676. As to the general law of sales, see Vol. I, 464 to 548; Id.,

415 to 417.)

Complaint to recover "balance on exclumge of horses.

[Title and commencement as ante, 925.]

That on the first day of January, 1864, at the city of Albany, N. Y.,

the plaintiff and the defendant made an agreement for an exchange of
horses ; that by the terms of s^id agreement it was agreed that the plain-

tiff should deliver his horse to the defendant, and the said defendant, in

consideration thereof, was to deliver his horse and fifty dollars in exchange
therefor ; that-the plaintiff then and there delivered his horse, to the defend-
ant in pursuance of the said agreement, and the said defendant also then'

and there delivered his said horse to tlie plaintiff, and he also then and"
there, in consideration of the premises and of such exchange, promised
and agreed to and with the plaintiff, to pay him the said fifty dollars on
or before the, first day of February, 1864 (or on demand; or generally, in

which- case it is due immediately) ; that the said defendant has been fre-

quently requested to perform his said agreement by paying said fifty

dollars, but that he has hitherto neglected and refused to do so, or to pay
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any part tliariof, to t'ae plaintiff's damage of two hundred dollars, &o.
Wherefore, &v.

In an action like the above, it is not necessary to allege or to
prove a special demaud of the money, because it is the duty of
the defendant to pay it without a demand. The averment, how-
ever, can do no harm, because it will not be necessary to prove
it merely because it has been alleged. A. special complaint like
this does not seem to be necessary, for the reason that there may
be, a recovery of such balance upon the common counts where
the contract has been fully performed, except so far as it relates
to the payment of the purchase price. Clark v. Fairchild, 22
Wend., 576; and the rule is the same under the Code. Farren v.

Sherwood, 3 E. P. Smith, 227; ante, 319, 320. The same rule
apphes to actions for the recovery of the compensation due for
services rendered under a special contract, if the plaintiff has
fully performed the services on his part, and nothing remains to
be done but to pay the stipulated price. II., Vol. I, 695.

Complamt for hreach of warranty of title to goods sold.

[Title and commencement as ante, 925.]

That on the first day of January, 1865, at the city of Albany, the
plaintiff, on the offer and at the request of the defendant, purchased of
said defendant a one-horse sleigh ; that the purchase price thereof was one
hundred dollars ; at the time of such sale and before the said ptirchase
was completed, the defendant represented and warranted that the said
sleigh was the property of the defendant ; that the plaintiff believed and
relied upon such representation and warranty, and in consideration there-

of purchased said sleigh of the defendant, and then and there paid him
the said sum of one hundred dollars therefor ; that at the time of such
sale the said defendant was not the owner of said sleigh, but the
same was then the property of one William R. Davidson, which the de-

fendant at the time of such sale and warranty well knew. That after-

wards, the said Davidson commenced an action in the supreme court of
this state for the recovery of the possession of said sleigh; that the plain-

tiff gave the defendant due and legal notice of the commencement of said

action, and he also duly requested the defendant to answer and defend the

said action so commenced by said Davidson ; that the defendant neglected
and refused to answer or defend said action, and such proceedings were
afterwards had therein, that the said Davidson recovered a judgment
against this plaintiff for the possession of the said sleigh, together with
one hundred dollars costs and damages of said action ; that on the first

day ofMay, 1865, and before this action was brought, the plaintiffdemanded
a repayment of the said defendant of the purchase price of the said sleigh,

with interest thereon from the time of such payment, as well as the costs

and damages so recovered by the said Davidson against this plaintiff; that

by reason of the premises, "the plaintiff thus sustained damages to the

amount of two hundred dollars. Wherefore, &c.

As to the law in relation to the warranty of title to personal

property, see Vol. I, 530 to 532. If the warranty of title was
express, the allegations in the complaint ought to agree with the

warranty made. -And, if the warranty is an implied one, or such

as the law will create from the nature of the sale, the complaint
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must still allege sncli a warranty as the law implies ; and it must

be stated in a material and traversable allegation of facts.

Prentice v. Dike, 6 Duer, 220. It has been held that the pur-

chaser of personal property cannot defend against an action by

the vendor for the purchase price, on the ground that such

vendor had no title to the property sold, unless there has been a

previous recovery in an action "by the true owner against such

purchaser. Case v. Hall, 24 Wend., 102 ; Viblard v. Johnson, 19

Johns., 77 ; Tiblets v. Ayer, Hill & Denio, 174 ; Delaware Bank
V. Jarvis, 6 B. P. Smith [20 IsT. Y.], 230; Livingston v. Bain, 10

Wend., 385, per N^elson, J., but see Vol. I, 532. In an action by

a purchaser against a vendor for the breach of an implied war-

ranty of title, the measure of damages is the price paid, and

interest thereon from the time of the payment thereof, and the

costs recovered by the true owner in his action against the pur-

chaser, provided such purchaser gave the vendor due notice of

the action commenced by the true owner. Armstrong v. Percy, 5

Wend., 535 ; Burt v. Dewey, 31 Barb., 540, and see ante, 664 to

666. The costs paid by the purchaser for his defense, such as

his witnesses' fees, the fees paid to liis counsel, &c., cannot be

recovered by the purchaser. IT).

In this action by the purchaser against the vendor for the

breach of warranty of title, it is not necessary for him to show
that he has paid the judgment recovered against him by the true

owner. Burt v. Dewey, 31 Barb., 540. I^or is it necessary,/o'r the

purpose of maintaining the action, to show that the purchaser

gave the vendor notice of the action brought by the true owner

against such purchaser. Ih. The consequences of an omission

to do so will merely be to prevent the purchaser from recovering

the costs paid to the true owner of the property, and it will also

im[)ose upon him the burden of proving, by other evidence than

the record of such other action, that the vendor had no title

at the time of his sale of the property. J6.

Complaint for ireach of warranty as to quality of goods sold.

[Title and commencement as ante, 925.]

That on the Ist day of Janug,iy, 1865, at the city of Albany, N. T.,

the defendant oifered to sell and deliver one hundred ban-els of ale to the

plaintiff; that the defendant was then and there a brewer, and at that

time carried on the business of brewing ale at the place aforesaid;

that the defendant theS* and there represented and warranted to the

plaintiff, that the said ale was of good and merchantable quality ; that it

was of the first quality to ship to a distant seaport ; that the said barrels of

ale were well and properly filled with ale, and that such ale would not

sour nor burst the barrels containing the same, on a distant voyage by
sea ; that the plaintiff then and there believed and relied upon such repre-

sentation and warranty so made by the defendant, and in consequence
and consideration thereof, the plaintiff then and there purchased the said

one hundred barrels of ale of the defendant, and paid him therefor the

sum of five hundred dollars ; that the said ale, at the time of such sale and
warranty, was not good and of merchantable quality, nor of the first
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quality to ship to a distant seaport, nor were the said barrels ^voll and
properly filled with ale, nor was the said ale of such a quality that it

would not sour or burst the barrels on a distant voyage by sea ; but that

on the contrary to such warranty as aforesaid, the said ale was then and
there of a bad and unmerchantable quality ; that it was unfit to ship to a

distant seaport ; that the barrels were but partially filled with ale ; that

the said plaintiff shipped the said ale to a distant seaport, to wit, to the

city of San Francisco, in the State of California, and that the said ale did

sour during such voyage, and became unfit for use ; and that twenty-five

of the said barrels of ale did, during said voyage, burst the barrels con-

taining the same ; that said ale was of very little value to the plaintiif,

and that by reason of the premises the plaintiff has sustained damages to

the amount of two hundred dollars. Wherefore, &c.

This precedent will serve as a general guide in drawing com-
plaints' for the breach of a warranty in relation to the quality of

goods sold. In drawing a complaint, the allegations as to war-
ranty must conform to the circumstances of the case. If the

warranty was express, it must be stated according to the actual

facts ; but if an implied warranty is relied upon , then the war-

ranty stated must be such as the law will imply from the circum-

stances of the case. The law in relation to implied warranties

of quality, is stated Vol. I, 519 to 530 ; and see Id., 678. As
to the measure of damages, see ante, 663.

Complaint against receiptor for not delivering goods.

[Title and commencement as ante, 925.]

That on the 12th day of January, 1865, at the city of Albany, N. Y.,

the defendant, in consideration that the plaintiff would then and there

deliver to him one sofa, six chairs (state the articles), the said defend-

ant then and there promised and agreed with the plaintiff to redelivei

such goods and chattels to the plaintiff on his demand therefor ; that on

the same day, and at the same place, the plaintiff, in consideration of such

promise and agreement, delivered the said goods and chattels to the

plaintiff; that afterwards, and on the 20th day of January, at the city

of Albany aforesaid, the plaintiff duly demanded a redelivery of said

goods and chattels of the defendant, who then and there refused to

redeliver the same, or any part thereof, to the plaintiff; and that the

defendant has ever since refused to redeliver such goods or chattels to

the plaintiff, although frequently requested so to do, to the damage of the

plaintiff of two hundred dollars. Wherefore, &c. (See Vol. I, 312, 36V,

368.)

Complaint against an agent for not accounting, &c.

[Title and commencement as ante, 925.]

That on the 12th day of January, 1866, at the city of Albany, N. Y.,-

the plaintiff delivered certain goods and chattels of great value to the

defendant, at his request; that such goods and chattels consisted of

(describe them generally), and were of the value of two hundred dollars;

that such goods and chattels were delivered to the defendant, to sell and

dispose of as ah agent of the plaintiff, and for a reasonable consideration

to be paid to him therefor by the plaintiff; that it was the legal duty of

the defendant, and at the time of such delivery of the goods, &c., to the

defendant, for sale, &c., he agreed and promised to the plaintiff that he

would render a just, full and reasonable account of such sales, and that
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lie would also pay over the proceeds thereof in a reasonable time, when-

over hf should be requested by the plaintiff to do so ; that the defendant

received the said goods, <Sc., and afterwards sold and disposed of them
for the sum of two hundred dollars ; that since such sale, &c., a reasonablp

time has elapsed for the accounting and paying over of such proceeds,

etc., to the plaintiff; that the plaintiff, on the 1st day of February, ia65,

at the city of Albany, N. Y., duly demanded of the defendant an account-

ing for the proceeds of such sale, and the payment of the money so

received from such sale by the defendant ; and that the defendant did

then and there refuse and neglect to account for or pay over said sum of

money, or any part thereof, and still refuses so to do, to the damage
of the plaintiff of two hundi-ed dollars. Wherefore, &c.

As to the general jjcinciples relating to the rights and duties

of agents, see Vol. I, 240 to 242.

If the plaintiff" cannot prove that the goods have been sold,

the comi)laint should omit the allegation of sale, and allege

instead thereof, " that the defendant agreed and promised to account

for the goods delivered to him, whenever requested hy the plaintiff;"

and the complaint should then allege, " that on the day of

, 186 , at the toivn of ,^ the plaintiff

duly demanded of the defendant that he should account for tlie said

goods to the plaintiff, or deliver the same to him; and that the

defendant then and there neglected and refused to accountfor said

goods, or deliver them to the plaintiff.
"

Such a form of action is proper in those cases in which the

agent may have disposed of the property by way of exchange
for other property, or in any other manner which did not produce
money as the result of the disposition of the property. And it

is also proper in those cases, in which the agent refuses either to

account for the property, or to return it on demand ; though in

the latter case an action for the conversion of the goods would
be preferable.

Complaint against agent for selling goods on credit, and not for cash,

or a good Mil, contrary to orders.

[Title and commencement as ante, 925.]

That from the first day of May, 1865, and until after the time of the

making the sales of goods hereinafter mentioned, the defendant was the

servant and agent of the plaintiff; that such defendant was to be paid a

valuable and legal consideration for the services so rendered and to be
rendered by him for the plaintiff; that on the 29th day of May, 1865, the

plaintiff employed and instructed the defendant to sell and dispose of a
large quantity of lumber for cash, or for an approved bill for a short date

;

that the defendant promised and agreed, and it was also his legal duty,
as such agent, to sell the said lumber for cash, or for an apprpved bill at

short date; that afterwards, and on the 20th day of May, 1865, at the
city of Albany, N. Y.,the defendant sold and disposed of said lumber for

the sum of two hundred dollars, otherwise than for cash or an approved
bill at short date, and for a bad and insufficient bill of exchange, which
has become of no use or value to the plaintiff, and which sum of money
is wholly unpaid to the plaintiff, to his damage of two hundred dollars.

Wherefore, &c. (See Vol. I, 228 to 232.)
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Complaint against a clerk for selling goods on credit, contrary to

express orders. '

[Title and commencement as ante, 925.]

That before and at the time of the making of the sales of goods herein-

after mentioned, the plaintiff was a dry goods merchant, carrying on the

business as such in the city of Albany, N. Y. ; that at the time of the sales

hereinafter mentioned, the defendant was a servant, shopman or clerk of

the plaintiff, and retained to act as such in said store for a valuable con-

sideration paid and to be paid therefor to him by the plaintiff; that the

plaintiff directed and instructed the defendant, as such clerk, &c., not to
'

sell any goods, &o., on credit, or in any other manner than for cash on

the delivery of the goods to the purchaser ; that afterwards, on the first

day of May, 1865, while acting as such clerk, in violation of such orders

and instructions, and in violation of his duty as such clerk, the defendant

sold and delivered a large quantity of dry goods, &c., the property of the

plaintiff, to one John Smith, which goods were of the value of two hundred
dollars ; that the defendant sold and delivered the said goods, &c., to the

said Smith on credit, and not for cash ; that the said John Smith has not

paid plaintiff for the said goods, but that the whole amount of the pur-

chase price remains unpaid, to the plaintiff's damage of two hundred

dollars. Wherefore, &c. (See Vol. I, 228 to 232.)

Complaint to recover a reivard offered hy defendant.

[Title and commencement as ante, 925.]

That on the 12th day of January, 1865, at the city of Albany, N. Y.,

the defendant published, dr caused to be published, a placard, handbill or

advertisement, which, after reciting that one Peter Paywell had been

robbed, and that it was feared that he had also been murdered, contained

a promise and agreement on the part of said defendant, that he would pay

the sum of two hundred dollars to any "person who should give such

information as should lead to the discovery and conviction of the person

who had committed said crime, except that the person who actually com-

mitted the crime should not be entitled to such reward ; that the plaintiff

in compliance with such request and promise, afterwards and on the

day of , 1866, did give to the defendant such infomiation as led

to the discovery of the said criminal, who was not this plaintiff; that

afterwards on, &c., at, &c., at a court of oyer and terminer, held at the

city of Albany, in and for the county of Albany, one A. B., who was

guilty of the said offense of robbery, &c., was in due course of law tried

and convicted of the said robbery, in consequence of such information so

given by the plaintiff, and that the said sum of two hundred dollars has

not been paid to the said plaintiff by the said defendant. Wherefore, &c.

(See Vol. I, 104, 105.)

Breach of marriage promise.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the city of Albany, N. Y.,

in consideration that the plaintiff, who was then unmarried, would, at the

request of the defendant, marry him on request, the defendant promised

to marry the plaintiff within a reasonable time (or on the day of

1865, or on request.) '

. .

That the plaintiff, confiding in said promise, has always since remained,

and now is ready and willing to marry the defendant.

Wait 11—119
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That the defendant refuses to marry the plaintifi", althougi a i-e:ison(iblp

time elapsed bfefore the commencement of this action (or although she, on

the day of , 1865, requested him to do so), to her damage
of two hundred dollars. Wherefore, &c. (See Vol. I, 656, 65T, 942.)

Payee against maTcer of note.

[Title and commencement as ante, 925.]

That heretofore the defendant made his promisory note in writing,

dated on the day of , 1865, at the city of Albany, N. Y.,

and thereby promised to pay to the plaintiff (or his order) the sum of

one hundred dollars in three months after said date (or on the day
of , 1865 ; that no part of said note has been paid (except the sum
of, &c.) Wherefore, &c. (See Bills and Notes, Vol. I.)

Payee against malier and indorser.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the city of Albany, N. T.,

the defendant A. B. made his promissory note in writing, dated on

that day, and thereby promised to pay to the order of the plaintiff, at

Albany aforesaid, the sum of one hundred dollars, in three months after

said date (or on the day of , 1865); that the defendant

C. D. indorsed said note, when said A. B. delivered the same to the

plaintiff; that said note at maturity was duly presented for payment, but

was not paid ; of all which due notice was given to the defendant C. D.

;

that said note was made by the defendant A. B., and indorsed by the

defendant C. D., for the purpose of paying for (coal sold and delivered to

the defendant A. B.), on the credit of such indorsement ; that the defend-

ant C. D., indorsed the same for the purpose of procuring fot the said

maker a credit with the plaintiff, knowing that it would be so applied,

and that said note was so passed and so indorsed by the defendant C. D.,

with his privity to the plaintiff, in payment for (coal then sold and deliv-

ered) ; that no part of said note has been paid. Wherefore, &c. (See

Bills and Notes, Vol. I.)

Indorsee against malier and indorser.

[Title and commencement as ante, 925.]

That heretofore the defendant A. B., made his promissory note in writ-

ing, dated on the day of , 1865, at the city of Albany,
N. Y., and thereby promised to pay to the order of the defendant C. D.,

one hundred dollars in sixty days after said date (or on the day
of

, 1865) ; that the defendant C. D. then and there indorse!
the same to the plaintiff (for value) ; that (at maturity) the said note was
duly presented for payment, but was not paid ; of all which due notice

was given to the defendant C. D. ; that the cost of protest was
dollars ; and that no part thereof has been paid. Wherefore, &c. (See Bills

and Notes Vol. I.)

Complaint on a note made hy partners.

[Title and commencement as ante, 929.]

That at the time of making the note hereinafter mentioned and set

forth, the defendants were partners, and doing business under the firm

name of "Vail & McFarlan; that on the 13th day of January, 1865, at

the city of Albany, N. Y., the defendants made, under their firm name of

Vail & McFarlan, and delivered to the plaintiff, their promissory note
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-n writing, of wHch the following is a copy (set out a full copy of the
note)

;
and that there is now due to_the plaintiff thereon, from the defend-

ants, the sum of two hundred dollars, with interest from the 13th day of
January, 186. Wherefore, &c. (Sec Vol. I, 294 to 296.)

Complaint on a note wrongly dated.

[Title and commencement as ante, 925.]

That on the 13th day of January, 1864, at the city of Albany, N. Y.,
the defendant made his promissory note in writing, which, by mistake,
bears date on the 13th day of January, 1863, when in truth and fact it

was intended that it should bear date on the first day of January, 1864,
and the defendant thereby, for value received, promised to pay to the
plaintiff or his order (or bearer) the sum of one hundred and fifty dollars,
one month after the first day of January, 1864, and delivered the same to
the plaintiff; and that said note has not been paid, nor any part thereof;
but the defendant is now indebted to the plaintiff thereon in the sum of
one hundred and fifty dollars, with interest from the said first day
of January, 1864. Wherefore, &c.

Complaint on a note made hy an agent.

[Title and commencement as ante, 925.]

That on the 13th day of January, 1864, at the city of Albany, N. Y.,
the defendant, by one A. B., his duly authorized agent, made and deliv-

ered his promissory note in writing to the plaintiff; that the following is

a copy of said note (set out a full copy of the note) ; that there is now
due, to the plaintiff, from the defendants on said note, the sum! of one
hundred dollars, with interest from the 1 3th day ofJanuary, 1864. Where-
fore, &c. (See Vol. I, 215 to 259.)

Complain^ on a note iy a surviving partner.

[Title and commencement as ante, 925.]

That at the time of making the note hereinafter mentioned and set forth,

the plaintiff and one A. B. were partners, doing business at the city of
Albany, N. Y., under the firm name of Smith & Mead ; that on the 13th
day of January, 1864, at Albany aforesaid, the defendant made and deliv-

ered to the said firm, under their firm name of Smith & Mead, his

promissory note in writing, of which the following is a copy (set out a
full copy of the note) ; that on the 25th day of January, 1864, at Albany
aforesaid, the said Mead died, leaving the plaintiff the sole surviving

partner of said firm; and that there is now due to the plaintiff, on said

note, from the defendant, the sum of one hundred dollars, with interest

from the 13th day of January, 1864. Wherefore, &c. (See Vol. I, 304,

306.)

Complaint on note ly payee against surviving maker,

[Title and commencement as ante, 925.]

That at the time of making the note hereinafter mentioned and set

forth, the defendant and one A. B. were partners, doing business at

Albany, N. Y., under the firm name of Wright & Siminons ; that on the

13th day of January, 1864, at Albany aforesaid, they made, in their firm

name, and delivered to the plaintiff their promissory note in writing, of

which the following is a copy (set out a full copy of the note) ; that on
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the tenth day of March, 1864, at Albany aforesaid, the said defendant

Wright died, leaving the defendant Simmons the sole surviving partner

of said firm ; and that there is now due on said note, from the defendant

to the plaintiff, the sum of one hundred and fifty dollars, with interest from
the 13th day of January, 1864. Wherefore, &c. {See ante, 217, 218, 21Q.)

Complaint iy first indorsee against maTcer of note.

[Title and commencement as ante, 925.]

That on the 13th day of January, 1864, at Albany, N. Y., the defend-

ant A. B. made his promissory note in writing, of which the- following is a

copy (set out a full copy of the note), and delivered the same to the

defendant C. D., therein named as payee, who, then and there, ibr value

received, indorsed it to the plaintiff; and that there is now due to the

plaintiff thereon, from the defendant, the sum of one hundred dollars, with
interest from the 13th day of January, 1864. Wherefore, &c. (See Vol. I,

Bills and Notes.)

Complaint on note iy second indorsee against maTcer.

[Title and commencement as ante, 925.]

That on the 13th day of January, 1864, at Albany, N. T., the defend-
ant A. B. made his promissory note in writing, of which the following is

a copy (set out a full copy of the note), and delivered the same to C. D.,

the payee therein named, who then and there indorsed it, and delivered
it so indorsed, and thereafter, and before its maturity, the same came law-
fully into the possession of the plaintiff for value ; that the plaintiff is now
the lawfiil owner and holder of the same, and that there is now due to
him thereon, from the defendant, the sum of one hundred and seventy-
five dollars, with interest from the 13th day of January, 1864. Wherefore,
&c. (See Vol. I, Bills and Notes.)

Complaint on note ; first indorsee against payee and indorser.

[Title and commencement as ante, 925.]

That, on the 10th day of January, 1864, at Albany, N. Y., one A. B.
made his promissory note in writing, of which the following is a copy
(set out a full copy of the note), and delivered it to the defendant C. D.,
who was named as payee therem ; that the said defendant then and there
indorsed the said note to the plaintiff for value ; that at maturity the said

note was duly presented for payment but was not paid, of which the
defendant had due notice ; and that the defendant is now justly indebted
on said note, to the plaintiff, in the sum of one hundred dollars, with inter-

est from the 13th day of January, 1864. Wherefore, &c. (See Vol. I,

Bills and Notes.)

Complaint on a Mil of exchange; payee against acceptor.

[Title and commencement as ante, 925.]

That, on the 13th day of January, 1864, at Albany, N. Y., the defend-
ant accepted and delivered to the plaintiff a bill of exchange, of which
the following is a copy (set out a full,copy of the bill) ; that there is now
due to the plaintiff thereon, from the defendant, the -sum of one hundred
dollars, with damages and interest from the 13th day of January 1864
Wherefore, &c. (See Vol. I, Bills and Notes.)
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Complaint on hill of exchange; payee against drawer for non-
acceptance.

[Title and commencement as ante, 925.]

That, on the 13th day of January, 1864, at Albany, N. Y., the defend-
ant A. B. made his bill of exchange in writing, of which the following
is a copy (set out a full copy of the bill), and delivered the same to the
plaintiff; that the same was duly presented to C. D., therein named as

drawee for acceptance,. but was not accepted, of which the defendant A.
B. had due notice ; that the said bill of exchange has not been paid, noi
any part thereof, and that there is now due thereon, to the plaintiff from
the defendant, the sum of one hundred and seventy dollars, with interest

from the 13th day of January, 1864. Wherefore, &c. (See Vol. I, Bills

and Notes.)

Complaint on a hill of exchange; payee against d/rawer and acceptor.

[Title and commencement as ante, 925.]

That, on the 13th day of January, 1864, at Albany, N. Y., the defend-
ant A. B. made his bill of exchange in writing, dated on that day, and
directed the same to C. D., and thereby required the said C. D. to pay to

the order of the plaintiff one hundred dollars, three months after the date •

thereof, for value received, and delivered it to the plaintiff; that "then

and there (or on the day of , 186 , at ) the defendant
C. D., upon sight, accepted the said bill ; that at maturity the same was
duly presented to the defendant C. T). for payment, but was not paid, of

which the defendant A. B. had due notice ; and that the defendants are

now justly indebted upon said bill to the plaintiff in the sum of one

hundred dollars, with interest from the 15th day of January, 1864.

Wherefore, &c. (See Vol. I, Bills and Notes.)

Complaint on a hill of exchange ; indorsee against drawer and
acceptor for non-acceptance.

[Title and commencemeint as ante, 925.]

That, on the 13th day of January, 1864, at Albany, N. Y., the defend-

ant A. B. made his bill of exchange in writing, dated on that day, and
directed it to one C. D., and thereby required the said CD. to pay to the

order of the defendant E. F. one hundred dollars, sixty days after the date

thereof, for value received, and delivered it to the defendant E. F. ; that

the said E. F. then and there indorsed the same to the plaintiff; that the

same was duly presented to the said C. D. for acceptance, but was not

accepted, of which the defendants had due notice ; that the plaintiff is

now the lawful owner and holder of said bill, and that the same has not

been paid, nor any part thereof; and that the defendants are now justly

indebted to the plaintiff thereon in the sum of one hundred dollars, with

interest from the loth day of January, 1864. Wherefore, &c. (See Vol. I,

Bills and Notes.)

Complaint on a hill of exchange, against drawer, acceptor and
' indorser, for non-payment.

[Title and commencement as ante, 925.]

That, on the 13th day of January, 1864, at Albany, N. Y., the defend-

ant A. B. made his bill of exchange, in writing, dated on that day, ana

directed it to the defendant C. D. and thereby required said defendant
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C. D. to pay to the order of the defendant E. F. one hundred dollars,

ten days after the date thereof, for value, and delivered it to the defend-

ant E. F. ; that on the 13th day of January, 1864, at Albany, N. Y., the

defendant C. D., upon sight thereof, accepted said bill; that on the 14th

day of January, 1864, at Albany, aforesaid, the defendant E. P. indorsed

the same, and delivered it so indorsed, and thereafter, and before matur-

ity, the same came lawfully into the possession of the plaintiff, for value

;

that at maturity the same was duly presented to the defendant C. D. for

payment, but was not paid, of which the defendants A. B. and E. F. had
due notice ; that the plaintiff" is the lawful owner and holder of the said

bill, and that the same has not been paid, nor any part thereof, and the

defendants are now justly indebted to him therefor in the sum of one

hundred dollars, with interest from the 14th day of January, 1864.

Wherefore, &c. (See Vol. I, Bills and Notes.)

Complaint on a hill of exchange, drawer against acceptor, on a hill

returned to drawer and taken up hy him.

[Title and commencement as ante, 925.]

That, on the 13th day of January, 1864, at Albany, N. Y., the plaintiff

made his bill of exchange in writing,^ dated on that day, and directed it

to the defendant, and thereby required the defendant to pay to the order

of qne A. B., ninety dollars, ten days, after the date thereof, and delivered

the same to the said A. B. ; that on the 14th day of January, 1864, at

Albany, aforesaid, the defendant, upon sight thereof, accepted said bill

for value received; that on the 26th day of January, 1864, at Albany,
aforesaid, the same was returned to the plaintiff for non-payment, and the

plaintiff, as drawer thereof, was then and there compelled to pay to said

A. B. (or to the holder thereof) the sum of one hundred dollars, being the

amount of said bill, with costs of protest and interest ; that the plaintiff

is now the lawful owner and holder of said bill, and that the same has not

been paid, nor any part thereof; and that the defendant is now justly

indebted to him thereon in the sum of one hundred dollars. Wherefore,
&c. (See Vol. I, Bills and Notes.)

Complaint upon cliecli ; payee against d/rawer.'

[Title and commencement as ante, 925.]

That on the 14th day of January, 1864, at Albany, N. Y., the defend-
ant made his check in writing, dated on that day, and directed the same
to the Commercial Bank of Albany, N. Y., and thereby required said

bank to pay to this plaintiff or order (or bearer), one hundred dollars for

value received, and delivered said check to the plaintiff; that the same
was duly presented to the said Commercial Bank for payment, but was
not paid, of which the defendant had due notice, and he is now justly

indebted to this plaintiff thereon in the sum of one hundred dollars, with
interest from the 14th day of Januai-y, 1864. Wherefore, &o. (See Vol.
I., Bills and Notes.)

Complaint upon check; indorsee or hearer against drawer.

[Title and commencement as ante, 925.]

That on the 14th day of January, 1864, at Albany, N. Y., the defend-
ant made his check in writing, dated on that day, and directed to the
Commercial Bank of Albany, N. Y., and thereby required the said Com-
mercial Bank to pay to one A. B. or order (or bearer), one hundred and fifty

dollars, for value received, and delivered it to said A. B. {ifpayable to
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order, add who indorseji the same and delivered it so indorsed) ; and the
same thereafter came lawfully to the possession of the plaintiff; that
thereafter the same was duly presented to said Comjiiercial Bank for pay-
ment, but was not paid, of which the defendant had due notice ; that this
plaintiff i8_ now the lawful owner and holder of the same, and that the
defendant is now justly indebted to him thereon in the sum of one hun-
di-ed and fifty dollars, with interest from the 15th day of January, 1864.
Wherefore, &c. (See Vol. I, Bills and Notes.)

Complaint on a check ; indorsee against drawee ; drawer insolvent

,

non-presentment therefor excused.

[Title and commencement as ante, 925.]

That on the I4th day of January, 1864, at Albany, N. Y., the defend-
ant made his check in writing, dated on that day, and directed the same
to the Commercial Bank of Albany, N. Y., and thereby required the said
Commercial Bank to pay to the order of one A. B. seventy-five dollars,

for value received, and delivered the same to the said A. B., who there-
upon indorsed it to the plaintiff; that on the said 14th day of January,
1864, said Commercial Bank had stopped payment (or the said drawer
was insolvent), and said check has not been paid, nor any part thereof;
and the defendant is now justly indebted to this plaintiff thereon in the
sum of seventy-five dollars, with interest from the 14th day of January,
1864. Wherefore, &c. (See Vol. I, Bills and Notes.)

Complaint upon check; indorsee or hearer against drawer and
indorser.

[Title and commencement as ante, 925.]

That on ^the 14th day of January, 1864, at Albany, N. Y., the defend-

ant A. B. made his check in writing, dated on that day, and directed to

the Commercial Bansk of Albany, N. Y, and' thereby required said Com-
mercial Bank to pay to' the defendant C. D., or order (or bearer), one
hundred dollars, for "value received, and delivered the same to the defend-

ant C. D. ; that thereupon the said defendant C. D. indorsed the same to

the plaintiff (or indorsed the same and delivered it so indorsed; and
thereafter it came lawfully into the possession of the plaintiff, for value)

;

that said check was duly presented for payment, but was not paid, of

which the defendants A. fe. and C. D. had due notice ; that the plaintiff

is now the lawful owner and holder of said check, and the defendants are

now justly indebted to the plaintiff thereon, in the sum of one hundred
dollars, with interest from the 16th day of January, 1864. Wherefore,

'&c. (See Vol. I, Bills and Notes.)

Complaint upon check, against hank on certified check.

[Title and commencement as ante, 925.]

That the defendants are a corporation, created by and under the laws

of this state, organized pursuant to an act of the legislature entitled, " an

act to authorize the business of banking " (or if acquired under a special

charter, state the title, date of act, &c.), and the acts amending the same;

that on the 14th dav of January, 1864, at Albany, N. Y, one A. B. made
his check in writing, bearing date on that day, and directed it to the

defendants, and thereby required them to pay to the plaintiff, or order (or

bearer), one hundred dollars, for value received, and delivered the same to

the plaintiff; that on the 14th day of January, 1864, the defendants, by
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their agent duly authorized thereto in writing, accepted and certified the

same to be good ; that thereafter the same was duly presented for payment,

but' was not paid; and the defendants are now justly indebted to this

plaintiff thereon, in the sum of one hundred dollars, with interest from

the 14th day of January, 1864. Wherefore, &c. (See Vol. I, 226,

227 448.)

Complaint upon a chattel note ; holder against maker.

[Title and commencement as ante, 925.] •

That on the 22d day of April, 1850, at New York city, the defendants,

for value received, and expressed in the note hereinafter mentioned and

set forth (or wh«n no consideration is expressed in the note, for and in

consideration of, &o., stating the real consideration), made their promis-

sory note in writing, of which the following is a copy: "For value

received, we jointly and severally promise to pay to C. L. Brown, or

order, in merchandise, on demand, after May 1, 1850, one hundred dollars.

T. G. Richardson. New York, April 22d, 1850. David Woods," and
delivered the ^me to the said C. L. Brown ; that afterwards, and on the

22d day of April, 1850, at New York aforesaid, the said note was duly

indorsed by the. said C; L. Brown to the plaintiff; that thereafter, and
on the 2d day of May, 1850, the plaintiff duly demanded the payment of

said note of the defendants, in merchandise, at their .store, in the city

of New York, at No. 500 Broadway, which merchandise the plaintiff was
ready and willing to accept and receive of the defendants, in payment of

said note, accordmg to its terms and conditions ; that the said defendants

then and there refused to pay the said note in merchandise or in money;
that the plaintiff is now, and was at the commencement of this action, the

lawful owner and holder of said note ; that the plaintiff has duly per-

formed all the conditions of the same on his part, but that the same has

not been paid nor any part thereof, and that the defendants are now justly

indebted to the plaintiff therein, in the sum of one hundred dollars, with
interest from the 2d day of May, 1850. Wherefore, &o. (See Vol. I, 411

to 417.)

Where the note is made payable to the plaintiflE", allege that

fact, and omit the allegation of indorsement contained in the
foregoing precedent. Such an allegation, when proper, will be
suflBcient to authorize proof of the assignment or transfer of the^

note by the payee to the plaintiff. Brown v. Richardson, 6 E.

P. Smith, 472.

Where no demand of the goods and chattels is requisite by
the payee or holder of such a note, the allegation of a demand
may be omitted. When a demand is not necessary, see Vol. I,

415 to 417.

Complaint on a guaranty of payment. •

fTitle and commencement as ante, 925.]

That, on the 1st day of May, 1863, at Albany, N. Y., one A. B., bj
agreement in writing with this plaintiff, hired, and the plaintiff let to him,
the building No. 55 State street, in the city of Albany, aforesaid, at the
yearly rent of one hundred and fifty dollars, payable quarterly, which
rent the said A. B., by said agreement, promised punctually to pay ; that
the defendant, in consideration of the premises and of one dollar to him
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paid, and as a security for the punctual payment of said rent, then and
there subscribed and delivered to the plaintiiF an agreement in writing,
of which the following is a copy (set out a full and literal copy of the
guaranty) ; that the said A. B. occupied the said premises under the said
jigreement of hiring, from the first day of May, 1863, to the first day of
May, 1864; that the said A. B. has made default in the payment of the
rent thereof, and is now justly indebted to the plaintiff in the sum of one
hundred dollass for the rent of said premises, due on each quarter ;- that
the plaintiff duly demanded the rent of said A. B. on the proper quarter
'day for the payment thereof; and on the first day of May, 1864, he
requested the said A. B. to pay the ftill amount of said rent, which he neg-
lected and refused to pay, and that the whole rent of said premises remains
due and unpaid ; that before the commencement of this action and on the
4th day of May, 1854, the plaintifi" duly notified said defendant of said
demand and non-payment of rent by the said A. B., and the plaintifi" then
and there duly demanded payment from the defendant of said sum of one
hundred dollars, which lie neglected and refused to pay ; and that the said
rent has not been paid nor any part thereof, to the plaintiff's damage of

> one hundred dollars. Wherefore, &c. (See Vol. I, 623 to 635.)

Complaint on guaranty to pay for goods sold, &c.

[Title and commencement as ante, 925.]

That, on the 14th day of January, 1864, at Albany, N. Y., in consider-

ation that the plaintiff, at the request of the defendant, would sell to one
A. B., on a credit of three months, such goods, &c., as the said A. B.
should desire to purchase of the plaintiff, the defendant promised to be
answerable to the plaintiff for the payment by the said A. B. of the price

oi goods, &c., so sold on credit to the said A. B. ; that a memorandum
of said agreement was thereupon made in writing expressing the consid-

eration thereof, and was subscribed by the defendant, of which the follow-

ing is a copy (set out a full copy of the memorandum) ; that the plaintiff

afterwards, and on the faith of said guaranty, sold and delivered to said

A. B. (state the goods sold), for the sum of two hundred dollars, on a

credit of three months, which sum became due therefor to the plaintiff

on the 20th day of April, 1864 ; that payment of the same was then duly
demanded of the said A. B., but the same was not paid, of all of which
the defendant had due notice; that on the 21st day of April, 1864, at

Albany, aforesaid, payment of the same was duly demanded by the plain-

tiff from the defendant, but the same has not been paid, nor any part

thereof, to the plaintiff's damage of two hundred dollars. Wherefore, &c.

(Spe Vol. I, 623 to 635.)

Complaint on guaranty of a precedent debt.

[Title and commencement as ante, 925.]

That on the 14th day of January, 1864, at Albany, N. T., one A. B.

was indebted to the plaintiff in the sum of one hundred dollars, which

was then (or on the 16th day of January, 1864, became) due and payable

to the plaintiff; that on the 15th day of January, 1864, at Albany afore-

said, the defendant made and subscribed a memorandum in writing, of

which the following is a copy (net out a\full copy of the memorandum),
and thereby promised and agreed, for value received, to answer to the

plaintiff for said debt, and to pay the same to him ; that on the 17th day

of January, 1864, at Albany aforesaid, payment of the said money was

duly demanded by the plaintiff from the said A. B., but the same was not

Wait 11—120
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paid, of all which the defendant had due notice; that on the 18th day. of

January, 1864, at Albany aforesaid, payment of the same was duly

demanded by the plaintiff from the defendant, but the same has not been

paid, nor any part thereof, to the plaintiff's damage of one hundred dol-

lars, with interest from,the 14th day of January, 1864. Wherefore, &c.

(Vol. I, 623 to 635.)

On contract of sale or return.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the city of Albany, N. Y., the

plaintiff, at the request of the defendant, delivered to him (briefly describe

the goods) then and before that time, the property of the plaintiff, of the

value of two hundred dollars, upoa the condition and, consideration that

the defendant would purchase the same for two hundred dollars (or at

a reasonsfble price), or return the said property to the plaintiff within a

reasonable time, which the defendant then and there undertook and
promised to do; that the, plaintiff has duly performed all the conditions

of said agreement on his part; that although a reasonable time for the

defendant to purchase or pay for said goods, or to return them to

the plaintiff had elapsed before the commencement of this action, he has .

not done so, to the damage of the plaintiff of two hundred dollars.

Wherefore, &c. (See Vol. I, 479, 480.)

For services ; general form.

[Title and commencement as ante, 925.]

That from the first day of May, 1865, to the first day of October, 1865,

the plaintiff rendered services to the defendant,_ at his request, as a clerk

in his store (or as the fact may be) ; that for said services the defendant
promised to pay the plaintiff fifty dollars a month (or that the same were
reasonably worth fifty dollars a month, which sum became due on the
day of , 1865) ; that no part of the same has been paid. Wherefore,
&c. (See Vol. I, 679 to 694 ; Id., 96, 97.)

For services ; upon an account.

[Title and commencement as ante, 925.]

That the defendant is indebted to the plaintiff on an account for the
work, labor and services of the plaintiff and his servants in (state briefly

the nature of the services rendered), performed at the request of the

defendant, between the first day of January, 1864, and the first day of
October, 1865, in the sum of one hundred and fifty dollars, with interest

thereon from the first day of November, 1865 ; that no part of the same
has been paid (except the sum of, &c.) Wherefore, &c. (See Vol. I, 96,

97, 679 to 694.)

For work and materials furnished.

[Title and commencement as ante, 925.]

That, from the first day of January, 1865, to the first day of July, 1865,
the plaintiff rendered services to the defendant, at his reqi^est, in printing
five thousand copies of a work called "Abbott's Forms," and that the plain
tiff then and there furnished the paper and other materials necessary in

the said work, upon the like request, and that he delivered the same to the
defendant; that the said services and materials were reasonably worth
the sum of dollars, which sum became due on the day of
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November, 1865 ; that no part of the same has been paid. "Wherefore, &c.
(See Vol. I, 694 to 696.)

For goods sold ; seller against buyer.

[Title and commencement as a7ite, 925.]

That, on the day of , 1865, at the city of Albany, N. T.,

the plaintiff sold and delivered to the defendant (here designate the
articles, as dry goods, crockery, groceries, &c.) ; that the same were
^reasonably worth the sum of one hundred dollars ; that no part of the
same has been paid (except, &c.) Wherefore, &c. (See Vol. I,' 6 75.)

Goods sold ; price agreed on,

[Title and commencement as ante, 925.]

That, on the day of , 1865, at the village of Valatie, N. Y.,

the plaintiff sold and delivered^ to the defendant (briefly designate the
articles) ; that the defendant then promised to pay therefor the sum of

one hundred dollars (if a credit was given, say, on the day of
,

1865) ; that on the day of , 1865, the plaintiff demanded of

the defendant payment of the said sum ; that' no part thereof has been
paid (except, &c;) Wherefore, &c.

Goods sold; upon an account.

[Title and commencement as ante, 025.]

That on the day of , 1865 {or between two days, naming them),

the defendant was indebted to the plaintiff in the sum of one hundred
dollars, on an account for goods sold and delivered to the defendant, at

Valatie, N. T. ; that the same became payable on the day of
,

1865, but no part thereof has been paid (except the sum of ).

Wherefore, &c. As to the use of the common counts, see ante, 319, 320;
as to bills of particulars, see ante, 320 to 322.

For hoard and lodging.

[Title and commencement as ante, 925.]

That from the day of , 1865, until the day of , 1865,

the defendant occupied certain rooms in, and part of the house No.
street (or in the plaintiff's dwelling house, in the village of

Johnstown), by permission of the plaintiff, and was furnished by the

plaintiff, at his request, with food, attendance and other necessaries; that

in consideration thereof, the defendant promised to pay to the plaintiff the

sum of dollars (or that the same were reasonably worth the sum
of dollars) ; that the defendant has not paid the same. Wherefore,

&o.

• Sire of personal property.

[Title and commencement as ante, 925.]

That between the day of , 1865, and the day of
,

1865, the defendant hired from the plaintiff horses, carriages and saddles,

for which he owes the plaintiff on an account thereof, the sum of one

hundred dollars, which was due and payable on the day of
,

1865 ; that no part of the same has been paid (except the sum of, &c.)

Wherefore, &c.
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Hire of chattels, witljk damages for ill use.

[Title and commencement as ante, 925.]

Mrst. For a first cause of action, that on the day of , 1866, at

the city of Albany, N. Y., the defendant hired from the plaintiff house-

hold furniture, plate, pictures and books, the property of the plaintiff, to

wit {describe or enumerate the articles, or refer to a schedule annexed) :

for the space of six months thep next ensuing, to be returned by him to

the plaintiff at the expiration of said time, in good condition, reasonable

wear and tear thereof excepted ; that he promised to pay the plaintiff for

the use thereof one hundred dollars at the expiration of said six months

(or otherwise as the case may be) ; that no part thereof has been paid

(except the sum of, &c.) Second. For a second cause of action, this

plaintiff further states that the value of the property so hired by the

defendant, as above alleged, was five hundred dollars ; that the defendant,

not regarding the said undertaking to return the said property in good
condition, took so little care thereof, that through his negligence, care-

lessness and ill use, the same became broken, defaced and damaged,

beyond the reasonable wear thereof, and in that condition were returned

to "the plaintiff, to his damage of one hundred dollars. Wherefore, &c.

(See Vol. I, 327 to 330.)

Money lent; lender against borrower.

[Title and commencement as ante, 925.]

That, on the first day of January, 1865, at the city of Albany, N. Y., the

plaintiff lent to the defendant, at his request, the sum of one hundred and
fifty dollars, on tbe condition and terms that it should be repaid (with inter-

est) upon demand (or repaid on the first day of May, 1865); that thereafter

and before this action was commenced (or on tha first day of November,
1865), the plaintiff duly demanded payment of the same from the defend-

ant, but no part thereof has been paid (except the sum of, &c.) ; and the

defendant is now justly indebted to this plaintiff in the sum of one hun-

dred and fifty dollars, from the first day of May, 1 865 {or if it was to be

repaid on demand, claim interest from the day of detnand). Wherefore,
&o. (See Vol. I, 696 to 698.)

Money lent; assignee of lender against borrower.

[Title and commencement as ante, 925.]

That, on the day of , 1€65, at the city of Albany, N. Y.,

the defendant was indebted to one A. B. in the sum of one hundred dol-

lars, on account for money lent by said A. B. to said defendant, and for

money paid, laid out and expended by said A. B. to and for the use of

said defendant, and at his request ; that thereafter and before the com-
mencement of this action, the said A. B. duly assigned said indebtedness
to this plaintiff, of which the defendant had due notice, but no part of the

same has been paid, and there is now due and payable to this plaintiff

thereon, the sura of one hundred dollars (with interest from the • day
of, &c.) Wherefore, &c. (See Vol. I, 91 to 94, as to actions upon assigned
demands ; and see ante, 268, 269.)

Money had and received.

[Title and commencement as ante, 925.]

That, ou the day of , 1865, at the city of Albany, N. Y.
(or, at sundry times between the day of , 186r>, and the
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day of
, 1865, at the city of Troy, N. Y.), the defendant received

from one A. B. (or received from the plaintiff, and as his agent, or other-
wise as the case may be) the sum of one hundred dollars, to the use of
the plaintiff; that thereafter, and before the commencement of this
action, the plaintiff demanded payment thereof from the defendant; that
he has not paid any part thereof (except the sum of, &c.) "Wherefore, &c.
(See Vol. I, 706 to -716.)

,

To recover money lost iy hetting.

[Title and commencement as ante, 925.]

That, on the
_

day of , 1865, at the village of Saratoga
Springs, the plaintiff and one A. B. entered into a wager, depending upon
the result of the general election in this state, in that year, which was
then about to take place (or, upon the event of a horse race then about
to take place) ; that while the event upon which said wager was made
was still contingent {or, unknown, or both) the plaintiff deposited in the
hands of the defendant, as stakeholder, the sum of two hundred dollars,
to abide the event of such wager, whereby an action has accrued to the
plaintiff, according to the provisions of the statute of betting and gaming.
Wherefore, &c. (See Vol. I, 713, V14.)

Money received on judgment afterwards reversed.

[Title and commencement as ante, 925.]

That, on or about the first day of January, 1865, the defendant
recovered judgment, duly given against this plaintiff, in a justice's aourt,

held by and before Harley Bartlett, Esq., a justice of the peace of the
town of Mayfield, Fulton county, N. Y., in an action for the recovery of
money lent, &c., in which action the defendant was plaintiff and this

plaintiff was defendant, for the sum of one hundred dollars ; that on the
day of , 1865, at the said town of Mayfield, the plaintiff

was compelled to pay, and did pay to the defendant, the sum of one hun-
dred dollars in satisfaction thereof; that afterwards, on the first day of
April, 1865, by the judgment of the county court of Fulton county {or

other appellate court), said first mentioned judgment was duly reversed,

but that no part of the sum paid in satisfaction thereof has been repaid

.

to this plaintiff. "Wherefore, &c.

It is not sufficient for the plaintiff to show that the first judg-
ment was erroneous ; it must be shown that the prior judgment
was actually reversed, before any action will lie to recover the

money paid on such prior judgment. Marriott v. Hampton, 7

Term, 269 ; Walker v. Ames, 2 Cow., 428 ; White v. Ward, 9
Johus., 232 ; Vol. I, 957, 958.

Where money has Ijeen collected or received upon a judgment
which was valid and binding between the parties at the time of

the payment, and that judgment is subsequently reversed upon
an appeal, the money paid may be recovered back, although the

payment was made without the compulsory process of execu-

tion. Lett v. Swezey, 29 Barb., 87, 93.

The remedies which the law gives by way of order of restitu-

tion, and otherwise, are merely cumulative, and do not bar an

action for the recovery of the money. lb. And where the order

or judgment of reversal directs a new trial, that fact does not
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prevent the recovery of the moaey paid on the erroneous judg-

ment. Sturges v. Allis, 10 Wend., 355.

Money paid.

[Title and commencement as ante, 925.]

That, on the day of , 1865, at the city of Albany, N. Y.,

at the request of the defendant, the plaintiff paid to one A. B. the sum
of one hundred dollars; that in consideration thereof, the defendant

promised to repay the same to the plaintiff (on demand) ; that (on the

day of , 1865, the plaintiff demanded payment of the same

from the defendant, but) he has not repaid the same. Wherefore, &c.

(See Vol. I, 698 to 706.)

By surety against principal, for money paid on undertaJiing on

appeal.

[Title and commencement as ante, 925.]

That, on the day of , 1865, one A. B. recovered, in a jus-

tice's court, held by ajid before Harley Bartlett, Esq., a justice of the

peace of the town of Mayfield, in Fulton county, N. Y., a judgment duly

given against the defendant, for the sum of one hundred dollars, for

money lent (or as the case may be), from which judgment the defendant

appealed to the county court of Fulton county ; that, on the day
of , 1865, at the request of the defendant, the plaintiff executed

an undertaking in writing, of which the following is a copy (set out a

copy) ; that, on the day of , 1865, the said county court duly

affirmed' the said justice's judgment, and the sum of forty dollars was
awarded and adjudged as damages and costs on the said appeal ; that, on

the day of , 1865, the plaintiff paid one hundred and forty

dollars upon the said appeal undertaking, to the said A. B. ; that, on the

day of , 1865, this plaintiff demanded of the defendant

the said sum of one hundred and forty dollars, but that no part of the same
has been repaid to him. Wherefore, &c. (See Vol. 1, 124, 125; Id., 29.)

Money due on an account.

[Title and commencement as ante, 925.]

That the defendant is indebted to the plaintiff in the sum of two hun-

dred dollars, upon an account for (state briefly the consideration, as for

goods sold, money lent, services rendered, &c.), at the city of Albany,
N. Y., between the day of ,1865, and the day of

,

1865 ; that the said sum of two hundr6d dollars became payable thereon
on the day of , 1865, but no part thereof has been paid.

Wherefore, &c. (As to furnishing a bill of particulars, see ante, 320 to 322.)

On an account stated.

[Title and commencement as ante, 925.]

Ttat, on the day of , 1865, at the city of Albany, N. T.,

an account was stated between the plaintiff and the defendant, and upon
such statement a balance of two hundred dollars was found to be due
from said defendant to the plaintiff; that (the defendant then and there

promised to pay said sum, but) no part thereof has been paid. Wherefore,
&c. (See Vol. I, 719 to 722 as to an account stated.)



COMPLAINTS ON CONTKACTS. 959

On an award.

[Title and commencement as ante, 925.]

That, on the
_

day of , 1865, at the city of Albany, N". Y.,
disputes and differences were subsisting between the plaintiff and the
defendant, touching a demand made by the plaintiff against the defendant,
for the sum of two hundred dollars for (services rendered by the plaintiff

to the defendant, as a clerk in his store, and at his request, which demand
the defendant disputed and refused to pay (or other claim, as the case

may be) ; that for the purpose of putting an end to said disputes and
differences, they then and thei-e, by an agreement in writing, submitted
themselves to the arbitrament, award and final determination of one A.
B., indifferently chosen on behalf of the plaintiff and defendant, to arbi-

trate and determine concerning said disputes and differences, and mutually
promised each other to abide by and perform his award ; that thereafter

the said arbitrator, having undertaken the arbitratio'n, heard the plaintiff

and the defendant, and on the day of , 1865, at the city of
Albany, duly made and published his award, in writing, of and concerning
the matter so referred, which award bears date the day of

,

1865, and thereby he awarded and declared, that after due appearance
before him on behalf of this plaintiff and said defendant, he found that the
said defendant was justly indebted to this plaintiff in the said sum of two
hundred dollars for the services aforesaid (or as the case may he) ; that
the plaintiff has duly performed all the conditions on his.part, and after-

wards, and on or about the day of , 1865, he gave notice of

said award to the defendant, and demanded of him payment of the said

sum of two hundred dollars ; that the defendant then and ever since has
reftised to pay the same, and there is now due from the defendant to the

plaintiff thereon, the sum of two hundred dollars, with interest from
the davof ,1865. Wherefore, &c. (See Vol. 1, 1011 to 1036.)

^or revoking submission to arbitrators.

[Title and commencement as ante, 925.]

That, on the day of , 1865, at the village of Valatie, K T.,

it was mutually agreed (in writing, of which the following is a copy, set

out a copy) by and between the plaintiff and the defendant, that they

would submit the matters in controversy then existing between them,

respecting certain moneys claimed by the plaintiff to be due from the

defendant (or respecting certain unsettled accounts and matters between

them, according to the terms of the agreement), to the final award and

determination of A. B., an arbitrator chosen by the said parties, so as the

said arbitrator should make his award (in writing), ready to be delivered

to the parties, or such of them as should require the same, on or before

the day of , 1865; that afterwards, and on the said

day of , 1.865, in consideration of the premises, and that the

plaintiff, at the defendant's request, had then promised.him to perform

the said agreement, in all things to be performed by the plaintiff by vir-

tue of such agreement, the defendant then promised the plaintiff to per-

form the same in all things to be performed by such defendant by virtue

thereof; that afterwards, on the day of . , 1865, at Valatie,

aforesaid, the said arbitrator proceeded upon the said submission so made

as aforesaid, and the said parties then appeared before the said arbitrator

and proceeded to the tridl and investigation of the matters so submitted

to such arbitrator ; that afterwards,' and on the day last mentioned, and

after the investigation had been commenced, and before the cause wa?
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finally submitted to said arbitrator, tbe said defendant revoked tbe said

submission (by a revocation in writing), wbereby the powers of the

said arbitrator in the premises, ceased, and were annulled, and whereby

the said plaintiff sustained great damages, to wit, to the amount of two

hundred dollars, for his costs, expenses and damages, in employing and

paying counsel, subpoenaing and paying witnesses, and in otherwise pre

paring for the trial of the said cause before the said arbitrator. Where
fore, &c. (See Vol. I, 1011 to 1036.)

Upon a compromise of an action.

[Title and commencement as ante, 925.]

That on the day of , 1865, an action was pending between
the parties to this action, brought by the plaintiff to recover from the

defendant the sum of two hundred dollars, which the defendant owed to

4he plaintiff, but which he disputed ; that in consideration that the plain-

tiff would discontinue his said action, and would accept one hundred
dollars in satisfaction of said disputed claim, the defendant promised tt>

pay the plaintiff the sum of one hundred dollars (on the " day of, &c.)

;

That the plaintiff did, accordingly, discontinue his said action ; and that

no part of the said sum of one hundred dollars has been paid. Wherefore,
«fcc. (See Vol. I, 89, 90.)

SECTION II.

COMPLAINTS FOR TOKTS.

Trespass to land.

[Title and commencement as ante, 925.] ,

That on the day of , 1865, the defendant wrongfully broke

and entered certain lands of the plaintiflE" {briefly designating them], and
depastured the same with cattle to his damage of one hundred dollars.

Wherefore, &o. (See Vol. I, 766 to 790.)

The same ; another form.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the town of Kinderhook,
the defendant forcibly broke and entered {or wrongfully entered) upon the

plaintiff's lands {briefly designating them), * and trod down the grass, cut

the timber, and otherwise injured said premises, to the plaintiff's damage
of one hundred dollars. Wherefore, &o. (See Vol. I, 766 to 790.)

The same, for cutting and converting timber.

[Title and commencement as ante, 925.]

As in the lastform down to the *, and then continue thus, and then cut

down and carried away the trees and timber of this plaintiff, and con-

verted and disposed of the same to his own use, to the plaintiff's damage
of one hundred dollars. Wherefore, &c.

For treble damages for i/ajwring trees.

[Title and commencement as ante, 925.] »

That the defendant, in the month of , 1865, wrongfully and
unlawfully entered upon the land of the plaintiff, in the town of Kinder-
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hook (briefly describe premises, the same then being in the possession of
the plaintiff), and did, without the leave of the plaintiff, the owner thereof,
cut down (or carry off, or cut down and carry off) ten maple trees and five

oak trees (or otherwise describe the wood, underwood, trees or timber), of
the value of one hundred dollars ; and girdled {or otherwise despoiled)
other trees {designating number and kind) of the value of twenty-five
dollars; whereby the plaintiff lost said trees and timber, and the land
belonging to the plaintiff was greatly damaged and lessened in value to
the amount of twenty-five dollars ; and thereby the defendant, by the
force of section 1, of the Statute "Of Trespass on Lands," forfeited and
became liable to pay to the plaintiff treble the amount of said damages.
Wherefore, &c. (See Vol. I, 762 to 770. See also Van Deusen v. Young,
2 Tiff., 9 ; reversing S. C, 29 Barb., 9.)

For diverting water from plaintiff^s mill.

[Title and commencement as ante, 925.]

That at the times hereinafter mentioned, the plaintiff was lawfully
possessed of a water mill, called a grist-mill {or saw-mill), situated upon the
Kinneatto creek, at Vail's Mills, in the town of Mayfield ; that the plain-

tiff then had a right to use and employ the water of said creek, and to

have the same flow to and through his mill in a convenient and customary
manner, according to the natural and usual flow of said creek, and with-
out the hiadrance of the defendant or any other person ; that on the

day of , 1865, and on various other days between that time and
the day of , 1865, the defendant (knowing the premises,

and intending to injure the plaintiff) wrongfully * dug up and removed
the banks of said creek above the said mill, and for sixty days diverted

the water {or a part of the water) thereof from running to and through
said mill (or bililt a dam across said creek above said mill, and for sixty

days stopped the water thereof from running to and through said mill)
;

that, by reason of such acts of the defendant, the plaintiff's mill, which
was able, and before such obstruction or diversion of water was used to

grind five hundred bushels of grain each day, but that thereafter, and dur-

ing the time of such obstruction ,or diversion, said mill was in consequence
thereof unable to grind more than two hundred and fifty bushels of grain

each day, to the plaintiff's damage of two hundred dollars. Wherefore,
&c. (See Vol. I, 792 to 796.)

For erecting a dam below, causing hacTiwat&r.

[Title and commencement as ante .J

{As in the precedingform to the *, and then continuing :) erected a dam
and mill upon the same stream, a little below the plaintiff's said mill, and
has continued the same ever since, whereby the defendant causes a back-

water that hinders a free course of said stream from the plaintiff's mill,

to the nuisance of his mill, and to the hindrance of his business, to his

damage of two hundred dollars ; that, by reason of such acts of the defend-

ant, the plaintiff's mill, which was able, and, before such obstruction of

the water of said stream, was used to grind five hundred bushels of grain

each day, but that thereafter, and during the time of such obstruction of

the water, the said mill was unable, in consequence of such obstruction, to

grind more than two hundred and fifty bushels a day, to the plaintiff's

damage of two hundred dollars. Wherefore, &c. (See Vol. I, 796 to 798.)

Wait 11—12]
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Nuisance arisingfrom slaughter house.

[Title and commeucement as ante, 925.]

That the plaintiff is, and at the times hereinafter mentioned was (the

owner), and possessed of the house and lot No. , in
_

street,

in the city of , which he inhabited with his family ; that the

defendant was also then possessed of certain premises contiguous to (or, in

the immediate vicinity of) those of the plaintiff; * that the defendant,

in the month of , 1865, erected on his said premises a slaughter

house and cattle pens, and thereafter f kept and slaughtered therein large

numbers of cattle and hogs, thereby causing noxious and offensive smells,

and loud and offensive noises, and tainting and corrupting the atmosphere,

so as to render the dwelling house and premises of the plaintiff unfit for

habitation, to the nuisance of the said dwelling house and premises of the

said plaintiff, and to his damage of two hundred dollars. Wherefore, '&c.

(See Vol. I, 748 to 754.)

For continuing a nuisance.

{As in the last form to the * and then continue:) that ever since the

day of , 1865, the defendant has maintained a slaughter

house on his premises contiguous thereto {or, in the immediate vicinity

thereof), and has (as in the last form from the f to the end of the form).

Trespass, for taking goods, Sec.

[Title and commencement as ante, S25.]

That on the day of. , 1865, at the city of Albany, N. Y.,

the defendant unlawfully took from the possession of the plaintiff, and
carried away {here briefly designate the goods) the property of the plain-

tiff of the value of two hundred dollars (and still unlawfully detains the

same from the plaintiff), to his damage of two hundred dollars. Where-
fore, &c. (See Vol. I, 805 to 813.)

Trover, for converting goods. Sec.

[Title and commencement as ante, 925.]

That before and until the time hereinafter mentioned, the plaintiff was
lawfully possessed of (very briefly designate the goods, or, where he was
not in possession, say, was entitled to the immediate possession of, desig-

nating the goods), which was his property, and was of the value of two
hundred dollars ; that on the day of , 1865, at the village of

Valatie, the defendant then being in possession of said goods, unlawfully
converted and disposed of the same, to his own use, to the plaintiff's dam-
age of two hundred dollars. Wherefore, &c. (See Vol. I, 813 to 832.)

Trover, hy assignee after conversion.

[Title and commencement as ante, 925.)

That before and until the time hereinafter mentioned, one A. B. was
lawfully possessed of {briefly designate the goods), or was entitled to the

immediate possession of {designating the goods, dtc), which was then
the property of said A. B., and of the value of two hundred dollars; that

on the day of , 1865, at the village of Kinderhook, the

defendant, being then in possession of said goods, unlawfully converted and
disposed of the same to" his own use, to the damage of the said A. B. of

two hundred dollars ; that afterwards, and on the day of
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1865, the said A. B. duly assigned to tte plaintiff his claim against the
defendant for the damages for said conversion. Wherefore, &c. (See Vol. I,

813 to 832. As to assigning causes of action for torts, see Id., 94 to 96.)

Meplevin ; ordinary form.

[Title and commencement as ante, 925.]

That at the time hereinafter mentioned, the plaintiff was lawfully
possessed of {describe the goods particularly), of the value of one hundred
dollars, then and ever since his property ; that on the day of

,

1865, at {state the particular place), the defendant wrongfully took sajd

goods and chattels from the possession of this plaintiff, and still detains

the same to the damage of the plaintiff of one hundred dollars. * Where-
fore the plaintiff demands judgment against the defendant for the recovery
of the possession of said goods and chattels, or for the sum of one hundred
dollars, the value thereof, in case a delivery cannot be had ; together with
one hundred dollars, his damages and for his costs, &c. (See Vol. I, 862

to 878.)

Eeplevin ; owner against wrongdoer for taking goods from plains

tiff's 'bailee.

[Title and commencement as ante, 925.]

That at the time hereinafter mentioned the plaintiff was, and still is, the

owner of {describe the chattels particularly), of the value of one hundred
dollars ; which goods were then in the possession of one A. B., to whom
the plaintiff had leased or let the same for a certain term {or otherwise as

the case may be) ; that on the day of , 1865, at Valatie, the
' defendant wrongfully took said goods and chattels from the possession of

the said A. B., and still unjustly detains the same, to the plaiiitiff's dam-
age of one hundred dollars ; that before the commencement of this action

the said term expired, and, therefore, the plaintiff became entitled to the

immediate and exclusive possession of said goods and chattels. '{Then

demandjudgment as in the lastform after the *.)

Replevin ; assignee against wrongdoer.

[Title and commencement as ante, 925.]

That at the time hereinafter mentioned, one A. B. was lawfully pos-

sessed of {briefly designate the goods) the property of the said A. B., of

the value of one hundred dollars; that on the day of , 1865,

at the village of Kinderhook, the defendant wrongfully and unlawfully

took said goods and chattels from the possession of the said A. B., and

ever since has unjustly detained the same, to the damage of the said A. B.

of one hundred dollars; that on the day of , 1865, the

said A. B. duly assigned to the plaintiff said goods and chattels, and his

claim to damages for said taking and detention. Demandfor judgment

as in the last two forms. (See Vol. I, 862 to 878. As to the practice

in replevin action, see ante, 183 to 216.)

For enticing away servant.

[Title and commencement as ante,'^'2,5.'\

That before and at the time of committing the several wrongs by the

said defendant as hereinafter mentioned, one A. B. was, and ever since has

been, and still is the servant (or apprentice) of the plaintiff in the trade or
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business of a , whioli the plaintiff then carried on, and still carries on,

at the village of Valatie ; that the defendant, well knowing the_ premises,

but wrongfully and unlawfully intending to injure the plaintiff in his said

trade or business, and to deprive him of the service of the said A. B., and
of the profits and advantages which might, and otherwise would have
accrued to him from such service while the said A. B. remained such ser-

vant, did, on the day of , 1865, at Valatie aforesaid, wrong-
fully and unlawfully entice, persuade, and procure the said A. B. to depart

from, and to leave the service of the plaintiff, and the said A. B. did, at

the time and place aforesaid, leave the service of the plaintiff without the

'plaintifl:'s leave or license, and against his will ; that said A. B. has, from
the said day of , 1865, down to the present time, remained
and continued absent from the plaintiff's service, and he has been deprived

• of the profits and advantages which might an^ otherwise would have
accrued to him from such service, to the plaintiff's damage of two hundred
dollars. Wherefore, &c. (See Vol. I, V41, 742.)

For a false warranty of a horse.

[Title and commencement as. ante, 925.]

That on the day of , 1865, at the village of Kinderhook,
the defendant offering to sell to the plaintiff a certain horse, warranted,
and falsely and fraudulently represented said horse to be sound, kind and
true, and gentle and quiet in harness ; that the plaintiff, relying upon
said warranty and representations, then and there purchased said horse,

and paid to the defendant therefor the sum of two hundred dollars

;

that at the time of said warranty, representations and sale, the said

horse was unsound, unkind, and untrue, and restive and ungovernable in

harness, and had an infectious disease, and was actually worthless {or,

was worth one hundred dollars less than he would have been had he been
as represented and warranted), and was well known by the defendant to

be so at the time of such sale, &c., and that said horse still so remains

(if special damages are claimed, allege them, as follows, or as the case may
be) ; that the plaintiff relying upon the said representations and war-
ranty of the said defendant, afterwards attempted to use the said horse in

harness, and the said horse being unkind, unsteady, restive and ungovern-
able in harness, without the fault of the plaintiff, ran away, greatly injur-

ing and breaking the plaintiff's wagon, and greatly injuring and bruising
the plaintifi", whereby the plaintiff became sick, sore, and lame, and was
hindered from attending to his work, as a mason, and was put to great
expense in repairing his wagon and harness, and in recovering from his

hurts and injuries ; that by reason of the premises the plaintiff was misled
and injured to his damage of two hundred dollars. Wherefore, &c.
(See Vol. I, 853 to 862.)

For a fraudulent concealment on a sale.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the village of Kinderhook,
the plaintiff bought of the defendant his certain horse for the sum of two
hundred dollars, then paid therefor; that the defendant then and there
well knew that the said horse had the heaves, which fact was then
unknown to the said plaintiff; he, the said defendant, then intentionally,
falsely and fraudulently concealed the said fact from the knowledge of the
said plaintiff, and thereby sold the said horse to him for the price afore-
said ; and that the said horse so purchased from the defendant had the
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heaves at the time of the said sale and purchase thereof to the knowledge
of the said defendant, and was thereby rendered, and has since continued,
utterly unfit for use, to the damage of the plaintiiF of two hundred dollars.

Wherefore, &c. (See Vol. I, 853 to 862.)

For fraudulently ohtaining goods on credit.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the village of Gloversville,

the defendant, with intent to deceive and defraud the plaintiflf by induc-

ing the plaintiff to sell him goods, falsely and fraudulently represented to

the plaintiff that he was solvent, and worth twenty thousand dollars over

and above all his liabilities [or otherwise as the representations were) ; that

the plaintiff relying on said representations, was thereby induced to sell

(and deliver) to him {briefly designate the goods) of the value of twJo

hundred dollars ; that said representations were false in that {stating in

what respect), and were then known by the defendant to be so; that no
part oftheprice thereof has been paid {and, ifthe goods were not delivered)

;

that the plaintiff, in preparing and shipping the said goods, and in stop-

ping them in transit, expended twenty five dollars), to his damage'of two
hundred dollars. Wherefore, &c. (See Vol. I, 504 to 509.)

Fraudulently representing credit of an other person.

[Title and commencement as ante, 926.]

That on the day of , 1865, at the village of Gloversville,

the defendant, with intent to deceive and defraud the plaintiff, falsely and
fraudulently represented to him that one A. B. was in good credit and safe

to be trusted, and worth the sum of twenty thousand dollars over and
above his debts and liabilities {or otherwise, as the fraudulent representor

tions were) ; that the plaintiff, relying on said representations, sold and
delivered twenty-five dozens of buckskin gloves {or other goods), of the

value of two hundred dollars, to said A. B., upon a credit of four months;

but, although said time has expired, said A. B. has neglected and refused

to pay for said goods ; that, in truth, and as the defendant then well knew,
said A. B. was, at the time of such representations, insolvent, and not in

good credit, nor safe to be trusted, nor worth anything over and above

his debts and liabilities ; that by means of said premises the plaintiff has

wholly lost said goods, and the value thereof, to his damage of two hun-

dred dollars. Wherefore, &c. (See Vol. I, 734 to 737.)

Against owner, for act of driver of carriage.

[Title and commencement as ante, 925.]

That on the day of , 1865, the plaintiff was riding along

the public, highway, in the town of Kinderhook, in a one-horse carriage,

drawn by one horse, both the property of the plaintiff, of the value of five

hundred dollars ; that the defendant was then, the proprietor of a stage

and four horses, which were then passing along said highway in the pos-

session of the defendant {or, of the defendant's servant), who was driving

the same ; that the defendant {or, that the said servant) so carelessly drove

and managed said stage and horses, that by reason of his negligence said

stage struck the plaintiff's carriage, and overthrew and broke the same,

and threw down the plaintiff's horse, breaking his leg, and threw the

plaintiff out of his carriage upon the ground {or otherwise describe the

injury according to the fact), whereby the plaintiff was bruised and

wounded, and was for sixty days prevented from attendmg to his busi-

ness, and was put to great expense in repairing his chaise, and in endeav-
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oring to get healed of his own hurts, and he was obliged to kill his said

horse in consequence of his leg being broken as aforesaid, to the damage
of the plaintiff of two hundred dollars. Wherefore, &c. (Vol. I, 249,

2V6, and see ante, 36.)

For neglecting to return execution.

[Title and commencement as ante, 925.]

That at the time of issuing the execution hereinafter mentioned, the

defendant was sheriff of the county of Montgomery, in this State ; that on

the day of , 1865, in an action in a justice's court before

Joseph French, a justice of the peace in and for the town of Amsterdam,
in the county of Montgomery, in this state, wherein this plaintiff was
plaintiff, and one A. B. defendant, the plaintiff recovered a judgment duly

given by said justice against said A. B., for two hundred dollars, which
judgment was thereafter duly docketed in the office of the clerk of the

county of Montgomery; that on the day of , 1865, an exe-

cution against the property of the said A. B., was duly issued by this

plaintiff on said judgment, and directed, and then delivered to the

defendant, as sheriff of the county of Montgomery, of which execution

the following is a copy {set out a copy, with the indorsements) ;
* that

although (more than) sixty days elapsed after the delivery of the said

execution to the defendant, and before the commencement of this action,

yet he has, in violation of his duty as such sheriff, failed to return the

same, to the damage of the plaintiff" of two hundred dollars. Wherefore,
&c.

For neglecting to levy.

{As in the last form, to the *, then continue thus :) That although at the'

time of the said delivery of said execution to the defendant, there was
within said county personal property belonging to the said defendant, to

wit {designate it briefly), out of which the defendant might have satisfied

the execution (of which property he then and there had notice) ; never-

theless, in violation of his duty as such sheriff, he failed to levy the moneys
or any part thereof, as by said execution he was required to do, to the

damage of the plaintiff of two hundred dollars. Wherefore, &c. (See

Vol. I, 137.)

For false return to an execution.

[Title and commencement as ante, 925.]

That at the time of the issuing and return of the execution hereinafter
mentioned, the defendant was a constable of the town of Amsterdam, in the

county of Montgomery, in this state ; that on the day of
,

1865, this plaintiff recovered a judgment, duly given in an action in a
justice's court, before Joseph French, a justice of the peace of the town
of Amsterdam, in the county of Montgomery, against one A. B. for the
sum of two hundred dollars; that on the day of , 1865, an
execution against the goods and chattels of the said A. B. was duly issued
upon said judgment by the said justice, and directed and then delivered
to the defendant as such constable, of which execution the following is a
copy {set out a copy) ; that the defendant, as such constable, did, within
sixty days thereafter, by virtue of said execution, levy on certain goods
and chattels of said A. B., within said county, of a value sufficient to
satisfy said judgment, together with the defendant's fees and poundage

;

that notwithstanding the premises, and in violation of his duty as consta-
ble, he did not satisfy said judgment or any part thereof; but has returned
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upon said execution, to the said justice, that the said A. B. had not any
goods or chattels within the said county, whereby he could cause to be
levied the amount of the said judgment, or any part thereof, to the dam-
age of the plaintiif of two hundred dollars. Wherefore, &o. (See Vol. I,

746 to 14:8.; and see ante, 153.)

For an escape.

[Title and commencement as ante, 925.]

That at the time of the issuing of the execution and of the escape, here-
inafter mentioned, the defendant was one of the constables of the county
of Columbia, in this state; that on the day of , 1865, in an
action brought in a justice's court before James Miller, Esq., a justice of
the peace of the town of Kinderhook, in the said county of Columbia, by
this plaintiff against one A. B. for wrongfully and unlawfully converting
certain personal property belonging to the plaintiff, this plaintiff recovered
judgment duly given by said court, against said A. B., for two hundred
dollars; that on the day of , 1865, an execution, in proper
form, against the goods and chattels and against the person of the
defendant, was duly issued by said justice upon said judgment, and deliv-

ered to the defendant as such' constable, which execution was as follows,

{set out a copy) ; that thereafter the defendant, as such constable, at the

town of Kinderhook, arrested said A. B. pursuant to said execution ; but
in violation of his duty as such constable, he neglected and refused to com-
mit the said A. B. to jail as he was by said execution demanded; and on
the . day of , 1865, "at Kinderhook aforesaid, the said

defendant, without the consent of the plaintiff, unlawfully permitted the
said A. B. to escape, to the damage of the plaintiff of two hundred dollars.

Wherefore, &c. (See Vol. I, 742 to 746.)

For keeping a misehievous dog, iy which plaintiff was Mtten.

[Title and commencement as ante, 925.J

That at the time hereinafter mentioned, the defendant wrongfully kept
a dog, well knowing him to be of a ferocious and mischievous disposition,

and accustomed to attack and bite mankind
;

(that the defendant, while

he kept his dog as aforesaid, wrongfully and negligently suffered such
dog to go at large, without being properly guarded or confined ;) that on
the day of , 1865, at the village of Valatie, the said dog,

while in the keeping of the defendant, attacked and bit the plaintiff, and
wounded him in the leg, whereby this plaintiff became lame, and so re-

mained for six weeks, and was thereby occasioned great pain, and prevented

from going on with his business as a day laborer, and was obliged to,

and actually did expend twenty-five dollars in endeavoring to heal himself

of said wounds, to his damage of one hundred dollars. Wherefore, &c.

(See Vol. I, 846 to 853.)

For Tceeping a dog accustomed to hite sheep and other animals.

[Title and commencement as ante, 925.)

That at the time hereinafter mentioned, the defendant wrongfully kept

a dog (well knowing him to be accustomed to hunt, chase, bite, worry,

and kill sheep, lambs and other domestic animals), which said dog on the

day of , 1865, and on other days, between that day and

the commencement of this action (wrongfully came upon the plaintiff's

land, and there) hunted, chased, bit and worried ten sheep and twenty
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lambs of the plaintiff, being of the value of two hundred dollars ;
that by

means thereof five of the said sheep and ten of the said lambs of the

plaintiff, being of the value of one hundred dollars, died, and became of

no value to the plaintiff, and the residue of the said sheep and lambs

of the said plaintiff, being also of great value, were injured, and rendered

of no value to the plaintiff, to his damage of two hundred dollars. Where-

fore, &c. (See Vol. I, 846 to 853.)

For a 'penalty given hy statute.

[Title and commencement as ante, 925.J

That the plaintiff is an inhabitant of the town of Athens, in Greene

county ; that on the day of , 1865, at the said town of

Athens, the defendant set a stationary fish net in the creek commonly

called the Murderer's creek, in the town ofAthens, in the county of Greene,

that is to say, in a portion of said creek running through said town, and

contrary to the provisions of an act of the legislature of the State of New
York, entitled " An act to prevent the destruction of fish in Murderer's

creek, in the town of Athens," passed March 13th, 1838 ; that by reason

thereof, the defendant is indebted to the plaintiff in the penalty and sum

of $10, one-half for himself and one-half for the overseers of the poor of

said town, for the use of the poor, and an action has accrued to 'the plain-

tiff to recover the same. Wherefore, &c. (See Vol. I, '754 to 162, 800 to

805.)

Against a witness for disobeying a suhpcena.

{Title and commencement as ante, 925.]

That on the day of , 1865, at Broadalbin, in the county of

Fulton, in this state, the plaintiff caused the defendant to be duly served

with a subpoena, commanding him to attend as a witness in a justice's

court held by and before William Kennedy, Esq., a justice of the peace

of said town and county, on the day of , 1865, there to

give testimony in behalf of the plaintiff in an action (or in proceedings)

there pending, wherein this plaintiff was plaintiff, and one A. B., was
defendant ; that at the same time the plaintiff caused cents, the law-

ful fees of the said witness, to be paid (or tendered) to him; that the

defendant, not regarding his duty, failed (and willfully refused) to attend as

commanded, whereby the defendant became indebted to the plaintiff in

the amount of fifty dollars, according to the provisions of the (59) forty-

fifth section of the sixth article of the third title of the seventh chapter of

the third part of the Revised Statutes of this state, entitled " Of witnesses,

their privileges, and compelling their attendance ;" that the plaintiff, when
said action was called for trial, was nonsuited for the want of the testi-

mony of the defendant, and his action was dismissed, with costs, and the

plaintiff was compelled to pay the same, and the sum of dollars, his

costs, counsel fees, and disbursements in the said action, and that the

defendant in said action having become insolvent (or, the demand upon
which said action was brought having meanwhile become barred by the

statute of limitations), the plaintiff lost his demand, to recover which
said action was brought, all of which was caused by the said refusal or

neglect of the said defendant to attend as such witness, to the plaintiff's

damage of dollars ; that by reason of the premises the defendant
forfeited to the plaintiff the sum of fifty dollars. Wherefore, &c. (See

ante, 551 to 554 ; and see Vol. I, 729.)
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Against depositary (or haiJee) for not talcing care ofgoodn.

[Title and commencement as a)ite, 925.]

That on the tenth day of January, 1865, the plaintiff delivered to the
defendant a large quantity of goods, wares and merchandise, to wit,
(desigtiate or describe the articles), of the value of two hundred dollars, to

be by the defendant safely and securely kept for the plaintiff (for a rea-

sonable compensation, to be paid therefor by the plaintiff to the defend-

ant) ; and the said goods, c%c., were to be returned and redelivered to the
said plaintiff when the said defendant should be thereafter requested;
that, although the said defendant received the said goods, &c., from the
plaintiff, as aforesaid, and, although the said defendant was afterwards,

on the first day of May, 1865, and before the commencement of this action,

requested by the said jjlaintiff to redeliver the said goods, &c., to him, the

said plaintiff; yet the said defendant, not regarding his said promise and
undertaking, and his duty, did not, nor would take due and proper care

of and safely and securely keep the said goods, ifcc, or any part thereof,

for the said plaintiff, nor did, nor would he at the same time when he was '

so requested as aforesaid, or at any time afterwards, redeliver the same to

the plaintiff; but on the contrary thereof, he, the said defendant, so care-

lessly and negligently conducted himself with respect to the said goods,
&c., and took so little care thereof, that by and through the mere care-

lessness, negligence and imj)roper conduct of the said defendant, and his

servants in that behalf, that the said goods, &c., were wholly lost to the

said plaintiff, to his damage of two hundred dollars, &c. Wherefore, &c.

The liabilities of a mere depositary, who receives uo compensar
tion for his services, are not so great as those of a maudatary,
who is paid, or entitled to pay for his services. As to a deposi-

tary see Vol. I, 308 to 313. As to a mandatary, see Id., 314 to

318. As to gratuitous loans, and the liabilities of the borrowers,

see Id., 318 to 323. As to the liabilities of a pawnee or a pledgee

see Id., 323 to 327.

Against mechanic {or 'bailee) for doing worlt badly.

[Title and commencement as ante, 925.]

That on the day of , 1865, at the village of Kinderhook, a

wiitten agreement was made by and between the plaintiff and the defend-

ant, by viitue, or by the terms of which, it was agreed that the defendant

should take down a certain store in the said village of Kinderhook, and

would build another store at the village of Valatie for the said plaintiff,

agreeably to certain plans thereof, then in the possession of the defendant;

that the said contract was as follows {set out a copy) ; that afterwards,

and before the oomtnencement of this action, the defendant erected and

built the said store, with the appurtenances, for the plaintiff, yet the said

defendant did not build the said store agreeably to the said plans, agree-

ment and particulars, with good and proper materials, and in a sound

substantial, and workmanlike manner, but wholly neglected and refused

so to do ; but on the contrary, the defendant erected and built the .last

mentioned store, with the appurtenances, different from and contrary to

the said plans, agreement and particulars, and with bad and improper

materials, and in a slight, inartificial and unworkmanlike manner, contrary

to the form, effect and intention of the said plans, specifications and agree-

ment, to the damage of the plaintiff of two hundred dollars. Wherefore,

&c. (See Vol. I, 331 to 338.)

Wait 11—122
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Against mechanic for not using, due care and sicill in repairing.

[Title and commencement as ante, 925.]

That the defendant, being a watchmaker {or, as the case may be), at the

city of Albany, N. Y., the plaintiff, on the day of , 1865,

delivered to him a watch {or other article) of the plaintiff, of the value of

two hundred dollars, to be repaired by the defendant for reward ; that in

consideration of the premises, the defendant then undertook said employ
raent, and to use due care and skill in repairing said watch {or other arti-

cle), and to take due care thereof while in his possession, and to redeliver

the same to the plaintiff on request ; that the said defendant did not take

due and proper care of the said watch whilst in his possession, whereby
the said watch was broken and injured ; and he did not use due care or

skill in repairing the said watch, but did his work in so careless and
unworkmanlike manner, that no benefit was derived therefrom, and the

watch was not imjDroved, but, on the contrary, was materially injured, to

the plaintiff's daniage of one hundred dollars. Wherefore, &c.

This form can be modified, so as to apply to the case of a
delivery of materials to a mechanic to be worked up, and where
the work is improperly and unskillfully done. See Vol. I, 33]

to 338. ,

Against common carrier for loss of goods. .

[Title and commencement as ante, 925.]

That at the times hereinafter mentioned, the defendant was a common
carrier of goods for hire, between the places hereinafter mentioned; *

that on the day of , 186'5, at Albany, N". Y., in consideration
of the sum of dollars then paid {or, agreed to be paid) to him by the

plaintiff, the defendant agreed safely to carry to the city of Utica, N. Y.,

and there to deliver to James Paywell, or order (or as the case was), cer-

tain goods, the property of the plaintiff, of the value of two hundred dol-

lars, consisting of {here briefly describe the goods) which the plaintiff then
and there delivered to the defendant, who received the same upon the
agreement and for the purposes before mentioned ; that the defendant did
not safely carry and deliver the said goods pursuant to said agreement,
(although on the day of , 1865, at Utica, and before the com-
mencement of this action, the plaintiff, or, said James Paywell, demanded
the same of him) ; but, on the contrary, the defendant so negligently con-
ducted and so misbehaved, in regard to the same in his calling as a car-

rier, that they were wholly lost to the plaintiff, to his damage of two
hundred dollars. Wherefore, &c. (See Vol. I, 343 to 357.)

For "breach of carrier's duty.

{As in the lastform to the *, and then continue:) That oil the
day of

, 1865, at Albany, KT. Y., one A. B., delivered to the defend-
ants, and they, as such carriers, received certain goods, the property of
the plaintiff, to wit : {describe the goods) of the value of two hundred
dollars, to be by the defendants safely carried to Port Jackson, in Mont-
gomery county, ISr. Y., and there to be delivered to Adam W. Kline, fo

a reasonable reward, to be paid by the plaintiff (or as the case may be)
therefor ; that the defendant did not safely carry and deliver the said
goods, but, on the contrary, so negligently conducted, and so misbehaved
in regard to the same in their calling as carriers, that the same were wholly
lost to the plaintiff, to his damage of two hundred dollars. Wherefore, &c.
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This last form is a proper one to be used in those cases in

which no special contract was made with the carrier, but it is

sought to make him liable for a breach of his duty towards the
public. See Vol. I, 346 ; and see Id., 346 to 357.

Against an innheeper for loss of a trunk, &g.

[Title and commencement as ante, 925.]

That at the times hereinafter mentioned, the defendant was the keeper
of a common inn in the city of Albany, N. Y., known as the "Merchants'
Hotel;" that on the day of , 1865, this plaintiff was received

by the defendant into his said inn as a traveler (or guest) together with
his baggage, to wit, a trunk {or valise, c&c.,) containing {here designate

contents lost), the property of the plaintiff; that the defendant and his

servants so negligently conducted themselves in regard to the same, that

while he so remained at said inn, as a traveler {or guest), his said trunk
{or valise, c&c.,) was taken away from the room of this plaintiff by some
person or persons to the plaintiff unknown ; and thereby the same became
wholly lost to the plaintiff, to his damage of two hundred dollars. Where-
fore, &c. (As to the liabilities of innkeepers, see Vol. I, 338 to 343.)

SECTION III.

ANSWERS.

In selecting subjects of defense, and in framing precedents of

answers, it will be intended to give such forms as shall be most
useful in practice, and such subjects as have been discussed

in this work. To give a form for every particular defense will

not be attempted, though it is believed that such a variety

will be found as will materially assist the young practitioner.

Most of the defenses interposed in actions in justices' courts,

relate exclusively to the merits of the action. There are a few

instances, however, in which the defense is interposed by way of

abatement. One class of cases which relates to the jurisdiction

of the justice is interposed as a defense, where the defendant

wishes to avail himself of this defense by proof at the trial.

Where an action of trespass is brought for an injury to real estate,

and the defendant wishes to justify, because ,he is the owner of

the land, or because he claim's under some third person who is

such owner, he must set up such defense by way of answer, or it

will not be available at the trial. See forms of answer, ante, 252,

253. And see the whole subject explained, ante, 245 to 254.

Under the former system'of practice there was an order of

interposing defenses which has been abrogated by the Code.

Under the old system all defenses, by way of abatement of the

action', must have been interposed before pleading in bar of

the action. An answer in aiatement sets up such matter as

defeats the present action in the manner in which it has been

brought, but a judgment in favor of such a defense does not pre-

vent a new action when properly brought. As illustrations of

defenses by way of abatement, the non-joinder of all the proper

plaintiffs in the action, or the non-joinder of proper and necessary,

defendants, or the case of a defendant who has brought, a prior
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action in a justice's court, in which the present plaintiff is bound

to set off his demand.
Au answer in bar is one which interposes a defense which will

preclude the plaintiff from maintaining his action at any time, and

under all circiunstauces of the case. Under the present system

of practice matters in abatement and in bar may be joined in one

answer, and both be tried and decided at the same time. Swee

V. Tiittle, 4 Kern., 465 ; Gardner v. Clarlc, 7 E. P. Smith, 399.

This mode of joining such defenses may lead to considerable

inconvenience in practice. Suppose a matter in abatement and

a matter in bar to be joined in the same answer, and that on the

trial a jury should render a general verdict in favor of the defend-

ant. In such a case it would be impossible to know whether the

jury founded their verdict upon the matter in abatement or that

set up in bar of the action. In such a case it would be most
important to the parties to know upon which defense the jury

founded their verdict ; for if it was founded solely upon the mat-

ter in 'abatement, then the plaintiff might bring a new action in

a proper form ; while if the verdict was founded upon the matter

set up in bar, then such verdict would be a bar to any new action

by the plaintiff. The only mode of obviating this difficulty is by
requiring the jury to specify in their verdict the actual ground
of their decision, and then entering such liuding in the entry of

judgment, so that the record will show whether the cause was
decided upon the matter in abatement, or upon that set up in

bar of the action upon the merits. As a general rule the law

requires that all the proper plaintiffs shall be joined in the

action as parties. Ante, 274 to 277.

If such plaintiffs are not all joined the defendant may interpose

an answer, setting up that fact by way of abatement of the

action. Ante, 274 to 277.

Non-joinder of plaintiffs in actions upon contract.

[Title of action.]

The defendant answers the complaint of the plaintiff in this action, and
alleges * that the supposed contract mentioned in the complaint was made
by the said defendant, with this present plaintiff, and one A. B., jointly,

and not otherwise ; that the said A. B. is still living, and now resides in

the town of , in the county of , in this state. Where-
fore f the defendant demands judgment that this action abate, and that

judgment be rendered in his favor for the costs of this action.

If the action is one in which a set-off is interposed as a defense,

the claim for judgment may be as follows

:

Wherefore the defendant demands judgment in his favor for the sum of
two hundred dollars, besides the costs of this action.

Non-joinder ofplaintiffs in actions of tort.

[Title of action.]

{As in the last form to the *, then continue :) that as to the taking
(or the converting) of said horse (or other property), the same was,, at
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the time of the said supposed trespass (or conversion), the property of the
plaintiff and one A. B., as tenants in common, and not of the plaintiff
alone ; that the said A. B. is still living and now resides in the town of,

,
in the county of

, in this state. Wherefore (as in
the lastformfrom the f). (See a?ite, 274 to 211.)

Non-joinder of defendant in actions upon contract.
'

[Title of action.]

(As in the last two forms to the *, and then continue :) that the said
work and labor mentioned in the complaint were done, and the said money
mentioned was paid by the plaintiff, at the request of the defendant, jointly
with one A. B., who is still living, and resides at the town of

,

in the county of
, in this state. Wherefore (as in two last

formsfrom the f).

Action brought in wrong town.

(Title and commencement as ante 972 to the *, and then continue :) Thai
the said plaintiff, at the time of the commencement of this action, resided
and had a legal residence in the town of Ephratah, in the county of Fulton

;

and that the said defendant, at the same time, resided and had a le^al
residence in the town of Northampton, in said county, and had not
absconded from his said residence ; and that this action was brought in
the town of Perth, in said county, and the summons (or other process) was
made returnable in the said town of Perth, which does not adjoin either
the said town of Ephratah or Northampton. Wherefore, the defendant
demands judgment that this action abate, and that he recover his costs.

(See ante, 62 to 54.)

Another action pending.

(Title and commencement as ante 972 to the *, and then continue :) That
at the commencement of this action there was, and still is, another action
pending in a justice's court, before William Kennedy, Esq., a justice of
the peace of the town of Broadalbin, in Fulton county, in this state,

between the same parties as in this action, and for the same cause as that
set forth in the complaint in this action. Wherefore &c. (as in last form).
(See Vol. I, 886, 887.)

General denial.

[Title of action. J

The defendant answering the complaint in this action, denies each and
every allegation thereof.

As to what matters may be proved under a general denial, see
Vol. I, 879 to 884. As to what matters must be specially

pleaded by setting them up in the answer, see Vol- 1, 884 to

886.

General denial of one of several causes of action.

[Title of action.]

The defendant answering the first cause of action contained in the com-
plaint in this action, denies each and every allegation of the complaint

respecting the same. (See Vol. I, 879 to 884.)
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Specific denial.

[Title of action.]

The defendant, answering the complaint in this action, denies that he

ever indorsed said note mentioned therein.

Infancy of defendant, action on contract.

[Title and commencement as ante, 972.]

That at the time of making the supposed contract (and of the delivery

of the goods, or other consideration) alleged, he was under the age of

twenty-one years, to wit, twenty years of age. Wherefore, &c. (See Vol.

I, 888 to 896.]

Infancy of defendant, actions of torts.

[Title and commencement as ante, 972.]

That at the time of the supposed wrongful acts and grievances alleged

in the complaint, said horse was in the possession of the defendant, by
virtue of a contract of bailment for hire, and that the alleged beating, and
the fatiguing by over driving occurred, and took place through the

unskillfulness, and the want of knowledge, discretion, and judgment of

the defendant ; that on the termination of the contract of bailment, the

defendant returned and redelivered said horse to the plaintiff in full life

;

that at the time of the bailment, and of the committing of the supposed
wrongful acts and grievances, the defendant was an infant under the age of

twenty-one years, to wit, of twenty years of age. Wherefore, &c (See .

Vol. I, 888 to 896.)

Insanity of defendant.

[Title and commencement as ante, 972.]

That at the time of making the alleged promise [or agreement, or, of
executing the alleged deed) the defendant was of unsound mind, and
thereby incapable of making {or executing) and understanding the same,
as the plaintiff then well knew. Wherefore, &c. (See Vol. I, 896, 897, see

also the next form.)

Intoxication of defendant.

[Title and commencement as ante, 972.]

That before, and at the time when the defendant made the said promis-
sory note (or indorsed it), he was so drunken, intoxicated, and under the
influence of intoxicating liquor, and thereby so entirely deprived of sense,

understanding, and the use of his reason, as to be una|ble to comprehend
the meaning, object, nature, or effect' of the said promissory note {or

indorsement), or to contract or promise thereby, of all which premises the
plaintiff, before and at the time when he, the defendant, made the said
note (or indorsed it), and always since, had full knowledge and notice.
Wherefore, &c. (See Vol. I, 898 to 900.)

Rescission of contract.

[Title and commencement as ante, 972.]

That after the making of the contract alleged in the complaint, it was
agreed by and between the plaintiff and the defendant, that the said, con-
tract should be waived, abandoned, and they then waived, abandoned,
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and rescinded the same accordingly. "Wherefore, &c. (See Vol I 509
to 517.)

'

Coverture of the defendant.

[Title and commencement as ante, 9'72.]

That at the time of making the supposed {contract) alleged in the com-
plaint, the defendant was (and still is) the wife of one John Smith.
Wherefore, &c. (See Vol. I, 900, 901. As to the necessity of pleading
this defense, see Vol. I, 885.)

Alteration of instrument without consent.

[Title and commencement as ante, 972.]

That after the making (or acceptance) and issue of said promissory
Qote (or bUl) and before the commencement of this action, the same was
materially altered, without the consent of the defendant, by adding the
signature of A. B. as a joint maker thereof {or, by cutting off the signa-
f,ure of one A. B. who was ajoint maker thereof, or by adding the words,
^payable at or otherwise, as the case may be). Wherefore, &c. (See Vol.
I, 903 to 913.)

Illegal demand; money lost at play.

[Title and commencement as ante, 972.]

That heretofore, to wit, on the day of , 1865, at the city
of Albany, N. Y., the defendant and the plaintiff played together at a
game of chance called , for stakes, upon credit, and not for ready
money ; and at said gaming the plaintiff won dollars of the
defendant, which he did not pay ; that thereafter the defendant gave the
plaintiff the note mentioned in the complaint for said money so staked and
lost at play. Wherefore, &c. (See Vol. I, 914 to 932.)

Note given for liquors sold without license.

[Title and commencement as ante, 972.]

That the only consideration for said note was for the sale of strong or
spirituous liquors, sold by {the payee of the note), in quantities less than
five gallons to said defendant, in the town of , and county of

,

the said {the seller), at the time of such sale, having no license for the sale

thereof, as required by the laws of 1 8 , either grocer or tavern license

;

that the said note was transferred to the plaintiff after it was due, and
without consideration, and after he had full knowledge of the foregoing

facts. Wherefore, &c. (See Vol. I, 914 to 932.)

.
»

Higher security taken.

[Title and commencement as ante, 972.]

That after said account {or note, or other simple contract debt) became
due, and before the commencement of this action, the plaintiff and this

defendant agreed that the defendant should give the plaintiff his bond
under seal {or should confess judgment to the plaintiff), for said sum so

due ; that in pursuance of said agreement, this defendant, on the

day of , 18 ) gave to the plaintiff his bpnd under seal, in the

penal sum of dollars, conditioned for the payment by him, to said

plaintiff, of said sum of dollars, so due, on the day of
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18 , at the city of Albany, N.Y., with interest. Wherefore, &c. (See

Vol. I, 936 to 939.)

Alteration of instrument.

[Title and commencement as ante, 972.]

That after the making (or acceptance) and issue of said note {or bill),

and before the commencement of this action, the same was materially

altered, without the consent of the defendant, by adding the signature of

A. B., as a joint maker thereof {or by cutting off the signature of C. D.,

who was a joint maker thereof, or by adding the words, "payable at ,"

or otherwise as the case may be). Wherefore, &c. (See Vol. I, 903 to 913.)

The addition of a name to a joint, or a joint and several note,

without the consent of the prior parties, will invalidate the instru-

ment. Vol. I, 908, and cases. But where a negotiable promis-

sory note had been negotiated, and the note itself was several,

instead of joint or joint and several, it was held that the note

was not invalidated because the holders procured a third person

to subscribe it for the purpose of adding to the security of such

holders, and for no other purpose. McCmighey v. Smith, 13 E.

P. Smith, 39. In the last case the note was in the following

form :

, Ninety days after date, for value received, I promise to pay to )

the order of Origen Smith two hundred dollars, at the office of W. C.

Curry & Co., Erie, Pa. Westfield, June 22, 1859.

Signed. W. H. HUNGERPORD,
ALPRED HALL.

Indorsed : Oeigen Smith."-

The alteration in this case consisted in signing the name of

W. H. Hungerford as already specified. The court held that this

alteration did not discharge the indorser. In a very recent case,

Brownell v. Winnie, 2 Tiff., 400, it was held that the addition
of an other person to a several note, as maker, without the

knowledge or consent of the original signer, is not such a
material alteration as will avoid the note. In this last case the

facts were as follows : A note was made by S., payable to W.,
or bearer, and it was delivered to W., who thereupon applied to

the plaintiff to advance the money on it, and the plaintiff con-
sented to do so, if he (W.) would sign his name to it, or become
responsible to pay the same, whereupon W. signed his nanieto the
note under that of S., and then delivered the same to the plain-

tiff, who let him have the money thereon ; and it was held that
the adding of the name of W. to the note did not vitiate it.*

Performance.

[Title and commencement as ante, 972.]

That he duly performed said contract, upon his part, in all things ; that
on the day of , 18 , at Albany, N. T., he delivered to the
plaintiff {or otherwise proceed to state the acts of performance). Where-
fore, &c. (See Vol. I, 939 to 944.)

(a) But see McVean v. Scott, 46 Barb., 379.
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Former action; and judgment for defendant.

[Title and commencement as ante, 972.]

That after the supposed cause of action in the complaint in this action
mentioned, had accrued, and before the commencement of this action, and
on the day of ,18 , at the town of Kinderhook, Columbia county,
ia this state, in an action brought before James Miller, a justice of the peace
in and for said town and county, by the present defendant against the
present plaintiff, * for the same cause of action as that set forth in the com-
plaint in this action ; that the said present defendant recovered judgment
duly given, upon the merits thereof,, against the said present plaintiff, for

two hundred dollars {or state the judgment given). Wherefore, &c. (See

Vol. I, 947, 948; and see Id., 944 to 958.)

Former action hy defendant, and plaintiff set off Ms demand.

{As in the last form to the *, then continue :) in an action arising upon
contract, and in which a set-off was allowable, the present defendant
recovered judgment duly given, upon the merits thereof, against the
present plaintiff, for the sum of two hundred dollars, with the costs of

action ; that in the said action before the said James Miller, f the present

plaintiff did set off against the said demand of the present defendant,

the same cause of action now set forth in the present plaintiff's complaint,

which cause of action so set off as aforesaid, with the other matters in

question, were then and there heard, tried and determined by thei said

court, before the said James Miller. Wherefore, &c. (See Vol. I, 945, 946.)

Former action in ivMch plaintiff ought to have set off, tut did not.

{As in the last twoforms to the f, then continued) The present plaintiff

did neglect to plead or set off his demand, mentioned in his complaint as his

cause of action, against the demand of the present defendant in the action

aforesaid, before said James Miller; and that the action before the said

James MUler was commenced after the cause of action mentioned in this

complaint had accrued. Wherefore, &c. (Vol. I, 946, 947.)

Former recovery iy plaintiff for same cause of action.

[Title and commencement as ante, 972.]

That on the day of , 18 , at the town of Kinderhook, in

Columbia county, in this state, in an action brought before James Miller,

a justice of the peace in and for said town and county, and at a court then

and there held by and before him, the said plaintiff complained for the

same cause of action mentioned and set forth in the complaint as the cause

of action herein ; that such proceedings were thereupon had in said court,

that on the day of , 18 , at the said town of Kinderhook,

the said plaintiff, by the judgment of the said court, recovered against the

said defendant, by a final judgment on the merits, the sum of two hundred

dollars for same cause of action mentioned in the complaint therein, with

the costs of suit, &c. Wherefore, &c. (See Vol. I, 944, 945.)

Recoupment in action for goods sold, alleging Ireach of warranty

on the sale.

[Title and commencement as ante, 972.]

That the said goods were sold and delivered in the piece or package,

and without an opportunity for the defendant to examine the same ; and

Wait 11—123
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that at the time of the sale of the same it was represented and agreed hy

the said {seller, or plaintiff), that the same should be free from any defect

or injury, and would be marketable ; whereas, in fact, a portion of said

goods, being dry goods and hosiery, were unmarketable, defective, and

injured, and the colors of the same were destroyed and changed, which was

unknown to the defendant at the time of the sale and delivery, whereby

the defendant sustained damage to the extent of one hundred doUais,

being the amount of the price of the goods so injured or defective ; which

said last mentioned amount the defendant claims shall be deducted from

the amount that may be proved against him on the trial of this action.

Wherefore the defendant demands judgment, that his said' damages be

deducted from the plaintiff's demand. (See Vol. I, 9-58 to 966.)

Becoupmentin an action upon a note given for property sold, and a

ireach of warranty on the sale.

[Title and commencement as ante, 972.]

That the said note was not, before it became due, transferred and deliv-

ered to the plaintiff for value ; that the said note was made and delivered

by the defendant to one A. B., who was at that time an agent or servant

of the plaintiff, and acting as such on behalf of the plaintiff in that trans-

action, in exchange for a quantity of segars ; which was sold by sample

at that time by said A. B. as such agent ; that when said segars were
delivered to this defendant, they did not correspond with the samples, and
were not worth more than one hundred dollars; that as soon as the

defendant learned the character of said segars, he offered to said A. B. as

such agent, to return them, which he is still ready and willing to do.

Wherefore the defendant claims judgment that he recoup one hundred dol-

lars, the amount of his damages in this behalf, from the amount of said note.

Set-off.

[Title and commencement as ante, 972.]

That before, and at the time of the commencement of this action, the

plaintiff was, and still is, indebted to the defendant in the sum of two
hundred dollars for the following cause : {here state the cause of action or

matter relied on as a set-off), out of "which said sum of money so due to

the defendant, which exceeds the amount of the plaintiff's demand, he

hereby offers to set off to the plaintiff so much as will be sufficient to

satisfy the plaintiff's damages or demand, if any, in respect to the

alleged matters complained of in the complaint. Wherefore the defend-

ant demands judgment against the plaintiff for the balance due from him
to the defendant, together with costs, &c.. (See Vol. I, 966 to 979.)

Statute of limitations.

[Title and commencement as ante, 972.]

That the cause of action stated in the complaint did not accrue within

six (or other number, as the case may be) years before the commence-
ment of this action. Wherefore, &c. (See Vol. I, 979 to 1003.)

Release.

[Title and commencement &b ante, 972.]

That after the making of the contract, {or other instrument^ and the

alleged breach thereof {or after committing the supposed vyrongs or
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griemnces), in the complaint lAentioned, and before the commencement
of this action, to wit, on the day of , 18 , the plaintiff, in
consideration of ten dollars, by deed released this defendant from the
claim set up in the complaint {or, executed to this defendant a release of
which the following is a copy, giving copy). Wherefore, &c. (See Vol
I, 1003 to 1011.)

^

Arbitrament and award.
[Title and commencement as ante, 9V2.]

That after the maturity of the note {or after the accruing of the other
cause of action) mentioned in the complaint, to wit, on the day of

,18 ,
the plaintiff and the defendant {by their bonds of arbitra-

tion) mutually submitted the demand alleged in the complaint {among
other controversies) to the arbitration of one A. B., who, thereafter and
before the commencement of this action, to wit, on the day of

,18 , by his award duly made and published, awarded that, &c.,
{stating the mbstance of the award) ; that the defendant, on the
day of

J
18 , and before the commencement of this action, duly

performed the said award on his part by {here state payment or tender,
tfcc, as the case may be). Wherefore, &c. (See Vol. I, 1011 to 1036.)

Accord and satisfaction,

[Title and commencement as ante, 9V2.]

That after making the contract {or other instrument) and the alleged
breach thereof, {or, after committing the supposed grievances), in the com-
plaint mentioned, and before the commencement of this action, to wit, on
the day_ of j 18 , this defendant delivered to the plaintiff,

and the plaintiff accepted and received from the defendant two hundred
dollars (or one valuable horse), in fuU satisfaction and discharge of the
damages {or moneys, or liability, or debt, or as the case may be) in
the complaint mentioned, and of all the damages by the plaintiff sus-

tained by reason of the non-performance {or non-payment, or neglect, or
acts) therein alleged. Wherefore, &c. (See Vol. I, 1036 to 1042).

Tender ofpayment.

[Title and commencement as ante, 972.]

That before the commencement of this action, and on the day of
,18 , at Kinderhook, N". T., this defendant tendered to the

plaintiff two hundred dollars in payment of said note and interest {or other

indebtedness), but he refused to receive the same; that this defendant has
ever since remained, and still is, ready and willing to pay to the plaintiff

said sum, but the plaintiff has hitherto refused to receive the same ; that

this defendant now brings the said sum of two hundred dollars into court

{or, if already put into court, that this defendant has paid said sum of two
hundred dollars into this court in this action) ready to be paid to the plain-

tiff, if he will acceptthe same. Wherefore, &c. (See Vol. 1, 1042 to 1059.)

Justification of entry into plaintiff^s house, and seizing his goods

under an execution against him.

[Title and commencement as ante, 912.]

First defense. A general denial.

Second defense. And for a further answer in this action the defendant

says, that heretofore, to wit, on the
_
day of

.
» ^^ .>

one John
Doe duly recovered a judgment in a civil action against this plaintiff,
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Richard Roe, before one Harley Bartlett, then (and now) a justice of the

peace in and for the town of Mayfield, in the county of Fulton, in this

state {here state the manner of obtaining the judgment as stated in an
action upon ajustices judgment, down to and including the rendition of
judgment, as in the form, ante, 926, 927, and then continue) ; that after-

wards, to wit, on the day of , 18 , the said justice duly

and legally issued an executiop upon the said judgment, which execution

was as follows {set out a copy) ; that said execution was on the same day
delivered to this defendant, who then was {and now is) a constable of the

county of Fulton ; that afterwards, and before the return day of the said

execution, this defendant, as such constable, and by virtue of said execu-

tion, did peaceably and quietly enter the dwelling house of this plaintiff

{the outer door thereof being then open), in order to seize upon, levy and
take in execution the goods and chattels of this plaintiff; that in so enter-

ing upon said premises the defendant did not make any unnecessary noise,

nor do any unnecessary damage, nor remain longer than necessary to exe-

cute the said process ; that afterwards, to wit, on the day of
,

18 , and before the return day of said execution, the defendant at the
time aforesaid did duly sell the goods and chattels so levied upon, for

the sum of two hundred dollars ; that afterwards, to wit, on the
day of , 18 , and on the return day of said execution, the defend-
ant duly returned said execution to the said justice, Harley Bartlett, and
on the same day also paid over the said two hundred dollars to said

justice, as by said execution he was commanded ; that the said levy and
sale are the same acts, and constitute the same cause of action alleged in

the plaintiff's complaint. Wherefore, &c.

Justification of trespass hy reason of defective fences.

[Title and commencement as ante, 972.]

Jf^rst defense. A general denial.

Second defense. That the plaintiff and the defendant occupy farms
which adjoin each other, and which are separated by a line fence which
the plaintiff was legally bound to keep in repair ; that the plaintiff, and
all other tenants or occupants of the plaintiff's farm, which is the same
premises mentioned in the complaint, from a time whereof the memory of
man is not to the contrary, have repaired and Ought to repair said fence

;

and the plaintiff, at and before the times mentioned in the complaint,
ought to have repaired and maintained said fence so as to prevent the
cattle of the defendant from escaping on to the land of the plaintiff {if
the obligation to maintain the fence rests in agreement, allege it accord-
ingly)

; that the plaintiff neglected to keep the said fence in repair, by
means whereof the cattle of the defendant escaped over the said fence,
and on to the premises of the plaintiff, and thereby, and without the fault
of the defendant, was committed the supposed injury in the complaint
alleged ; that the defendant, as soon as he had notice of the escape of the
said cattle, entered upon the plaintiff's premises for the sole purpose of driv-
ing said cattle therefrom, and the defendant did then drive the said cattle
off from the plaintiff's premises as soon as possible, and doing no unneces-
sary damage, which said acts are the supposed wrongs and injuries in the
complaint mentioned and alleged. Wherefore, &c. (See Vol. I, 784 to 788.)

Justification for taking property ; damage feasant.

[Title and commencement as ante, 972.]

That at the times mentioned in the complaint, this defendant {or one A.
B.) was lawfully possessed of the real property upon which the {cattle)
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therein mentioned were taken, to wit, a certain meadow called, &c. (or

describe as the fact may be) ; that the {cattle) alleged in the complaint to
have been taken and carried away by the defendant, were at the time
therein stated, wrongfully upon the said premises of the said defendant
(or of one A. £.), and then and there incumbering the same and doing
damage thereon; that (acting by tlie command of the said A. H.) this

defendant then and there took said property, and removed the same away
to a convenient distance, doing no unnecessary damage thereto, and there

left the same for the use of the plaintiff; that these acts are the same of
which the plaintiff complains in his complaint. Wherefore, &c. (See Vol.

I, 788 to 790.

Eviction of tenant.

[Title and commencement as ante, 972.]

That after the making of the lease (or after the letting) mentioned in

the complaint, and before any part of the rent in the complaint demanded
became payable, the plaintffi" forcibly entered upon the premises, and
removed the defendant therefrom (or from apart thereof, describing the

part), and kept him out of possession from thence until the day of

,18 (or until after the rent became due). Wherefore, &c.

(See VoL I, 206 to 211.)

Surrender ofpremises.

[Title and commencement as ante, 972.]

That before the rent claimed in the complaint became due (or before the

alleged breaches, or the breaches by this defense answered) the defendant

surrendered to the plaintiff the demised premises, and all the residue of

the said term then to come, and unexpired therein, and the plaintiff then

accepted such surrender, and took possession of the said premises. Where-
fore, &c. (See Vol. I, 202 to 205.)

Want or failure of consideration.

[Title and commencement as ante, 972.]

That the bill (or note) mentioned in the complaint was accepted (or

given) by the defendant, for the price of goods to be sold and delivered

by the plaintiff to the defendant before the said bill (or note) should

become due ; that the defendant has always been ready and willing to

buy and acc^ept said goods from the plaintiff, and has duly performed aU

the conditions on his part ; that the plaintiff has not sold or delivered the

same to the defendant (though the defendant, on the day of ,

\% at , duly requested him so to do) ; that except as afore-

said, there never was any consideration for the acceptance or payment of

said bill (or giving as payment of said note) by the defendant. Where-

fore, &c. (See Vol. I, 106, 107, 1059, 1060.)

Statute offrauds, leasing or sale of lands.

[Title and commencement as ante, 972.]

That neither the said lease, though for a longer period than one year

(or said contractfor the sale of said lands), nor any note or memorandum

thereof expressing the consideration, was ever in writing, and subscribed

by the defendant by whom the lease (or sale) is alleged to have been made,

or by any lawfully authorized agent of said defendant (nor was said

agreement everpartlyperformed.) Wherefore, &c. (See Vol. 1, 635 to 642.)
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Statute offrauds ; agreement not to le 'performed within one year.

[Title and commencement as ante, 9Y2.]

That althougli the said agreement by its terms was not to be performed

within one year from the making thereof, neither said agreement nor any
note or memorandum thereof [expressing the consideration) was ever

in writing, and subscribed T)y tbe said defendant, who is sought to be

charged therewith, or by his lawful agent. Wherefore, &c. (See Vol. I,

614 to 622.

Statute offrauds ;
promise to answer for debt or default of another.

[Title and commencement as ante, 972.]

That the supposed promise in the complaint alleged is a special promise
to answer for the debt [or default, or miscarriage) of an other person,

to wit, of one A. B. in said complaint mentioned ; that no note or mem-
orandum of, such contract (expressing any consideration) was made in

'writing, or subscribed by the party to be charged therewith, to wit, this

defendant {but on the contrary, the same was wholly without considera-

tion). Wherefore, &c. (See Vol. I, 623 to 635.)

Statute offrauds ; sale ofpersonal property.

[Title and commencement as ante, 972.)

That although the alleged contract was for the sale of goods (or chattels,

or things in action) for the price of fifty dollars or upwards, no note or

memorandum thereof was ever made in writing, and subscribed by the

said defendant sought to be charged thereby, or by his lawful agent; nor
did the said defendant accept or receive any part of such goods (or any
of the evidences of such things in action) ; nor did the said defendant
at the time pay any part of the purchase-monev. Wherefore, &c. (See

Vol. I, 536 to 648.)

Payment.

[Title and commencement as ante, 972.]

That before the commencement of this action the defendant satisfied

and discharged the plaintiff's claim by payment. Wherefore, &c. (See

Vol. I, 1063 to 1073.)

Payment ly Mil or note.

[Title and commencement as ante, 972.]

That after the accruing of the alleged debt, and before the commence-
ment of this action, the defendant delivered to the plaintiff, and the plain-

tiff received from him, for and on account of said debt, a bill of exchange
drawn by the plaintiff upon, and accepted by the defendant' (or a promis-
sory note made by the defendant), for the sum of two hundred dollars,

pa;^able to the plaintiff, or order, {or bearer) at three months after date,
which period had not elapsed at the commencement of this action. Where-
fore, &c. (See Vol. I, 408 to 410.)

Duress ty imprisonment.

[Title and commencement as ante, 972.]

That the defendant at the time of the making of the «aid {contract),
was impressed by the said plaintiff {and others in collusion with him), and
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then and there detained until, by the force and duress of imprisonment,
the defendant made and delivered the same. Wherefore, &c. (See Vol.
I, 1073 to 1077.)

Duress hy threats.

[Title and commencement as ante, 972.]

That the instrument in the complaint mentioned was obtained from the

defendant by the plaintiff {and others in collusion with him) by duress

of the defendant in threatening {or Ideating) the defendant, in consequence
of Vhieh, and in fear and apprehension thereof, the defendant executed
the instrument. Wherefore, &c. (See Vol. I, 1073 to 1077.)

Contract or instrument obtained hy fraud.

[Title and commencement a» ante, 972.]

That the plaintiff induced the defendant to make the note mentioned in

the complaint, by representing that said plaintiff was authorized by one
A. B. to whom defendant owed the amount of the note, to take a note to

himself in satisfaction of such debt ; that the said representation was false,

and was made with intent to deceive and defraud this defendant ; that

the defendant received no consideration whatever for said note. Where-
fore, &c.

Usury in making note.

[Title and commencement as ante, 972.]

That the note mentioned- in the complaint was made and delivered to

the plaintiff upon the usurious agreement between the defendant and the

plaintiff, that the defendant should pay the plaintiff", and that the plaintiff'

should receive, reserve and secure to himself, for the loan of the money
for which said note was given, a greater sum than at the rate of seven per

cent per annum, to wit, at the rate of {ten) per cent per annum ; that the

said sum was deducted and reserved from the amount of said note by
the plaintiff, and the balance only paid to this defendant ; that is to say,

that this defendant agreed to pay, and the plaintiff ageeed to receive the

sum of {twenty-^ve) dollars for said loan, the plaintiff reserving and secur-

ing to himself for the loan of money on .the said note, until the maturity

thereof, the sum of {twenty-five) dollars. Wherefore, &c. (See Vol. I, 659

to 579.)

Cause of action assigned.

[Title and commencement as ante, 972.J

That after the sale and delivery of the goods {or other cause of action)

in the complaint mentioned, and before the commencement of this action,

the plaintiff duly assigned his cause of action against this defendant aris-

ing therefrom {or said judgment, or other thing in action) to one A. B.,

who then became, and who still is-, the lawful owner and holder thereof.

Wherefore, &c. (See Vol. I, 91 to 96. And see ante, 264 to 269.)

Mistake in amount of note.

[Title and commencement as ante, 972.]

~~ That the said note was given upon a settlement of accounts between

the defendant and the plaintiff, and was intended by them to be made and
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received for the sum of one hundred dollars, then claimed hy the plaintiff

to be the amount due him from the defendant; but that when it was
made, it was, by mistake of the parties, given for the sum of two hundred

dollars mentioned in the complaint, instead of the sum of one hundred
dollars, which was all that was due ; and as to the excess, to wit, one

hundred dollars, there is not, and never was any consideration. Where-
fore, &c. (See Vol. I, 721, 910. See also Seeley v. JEngdl, 3 Kern., 542.)

License.

[Title and commencement as ante, 972.]

That on the day of ,18 (and at various times between
that day and the day of ,18 ), the plaintiff gave to this

defendant license to enter (cfcc, according to the facts) ; that under and
in pursuance of said license of the plaintiff, the defendant did enter (<£c.,

state acts of the defendant according to the facts), which acts are the same
of which the plaintiff complains ; and the defendant denies each and every

allegation of the complaint inconsistent with the foregoing. Wherefore,
&c. (See Vol. I, 772 to 776.)

Iiiem for services.

[Title and commencement as ante, 972.]

That said goods and chattels were manufactured by the defendant, as a
carpenter and joiner {or as the case may be) ; and that he detained them
by virtue of his lien as a mechanic, and the manufacturer thereof, as

security for the payment of one hundred dollars, the money due him from
the plaintiff for work and labor in manufacturing them ; that the said sum
is still due from the plaintiff therefor, and unpaid. Wherefore the
defendant detained (and still detains) said goods and chattels. Where-
fore, &c. (See Vol. I, 357 to 367.)

Replevin ; title in defendant or, in a stranger.

[Title and commencement as ante, 972.]

That the goods and chattels mentioned in the complaint were the prop-
erty of the defendant_(or the property of one A. JB.) at the time mentioned
in the complaint, and not the property of the plaintiff {if title is in the

defendant, demand judgment as follows) : wherefore, this defendant
demands judgment for a return of said goods an^ chattels, with damages
for the taking and detention thereof, and for the costs of this action. (See
Vol. I, 862 to 878. As to damages in replevin, see ante, 679 to 681 ; see
forms ofjudgment, ante, 700, 701.)

Estoppel.

[Title and commencement as awte,, 972.]

That the plaintiff ought not to be admitted to allege or say that the
defendant is not the owner of the said horse in the complaint mentioned,
because the defendant says that on the ,day of ," 18 , at the
town of

, in the county Of , in this state, he purchased
said horse-of one A. B., and paid the sum of two hundred dollars therefor;
that at the time of making said purchase the said plaintiff was present and
knew that this defendant was about to purchase said horse ; that the said
plaintiff did not at the said sale, nor at any time prior thereto, disclose to
this defendant that the plaintiff claimed or owned the said horse, or any
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interest in him
; that this defendant made said purchase in good faith,

without any notice or knowledge that the plaintiff had any interest in it,

'or any ownership thereof. Wherefore, &c. (See Vol. I, 1077 to 1090.)

Answer, puis darrien continuance.

[Title and commencement as ante, 972.]

That the plaintiff ought not to have or to maintain his aforesaid action
further against this defendant, because since the last continuance of this
action on the day of ,18 , to the day of , 18 '

,

the said plaintiff by deed duly released the defendant from all claims or
demands, actions, or causes of action, &c. Wherefore, &c. (See Vol. I,

1032, 1033 ; Ante, 583.)

If the matter set up in the answer arose or accrued during the
trial, and before its close, the defense should be interposed by
amending the answer. Price v. Peters, 15 Abb., 197.

SECTION IV.

DEMTJRBER.

Demurrer to complaint.

[Title of action.]

The defendant demurs to the complaint {or to the first cause of action

set forth in the complaint') in this action, and for grounds of demurrer
states, that the complaint (or the first cause, <&c.) does not state facts suf-

ficient to constitute a cause of action. Wherefore, &c. (See ante, 330 to

834.
'

Demurrer to answer.

[Title of action.]

The plaintiff demurs to the answer of the defendant {or the first defense),

and states for grounds of demurrer that the facts stated in the answer
are not legally sufficient to constitute a defense to this action. Where-
fore, &c. (See ante, 330 to 334.)

SECTION V.

FORMS FOR ACKNOWLEDGMENTS.

By grantor hnown to the officer.

City and CoimTT of Albany, ss: On this 14th day of November, 1865,

before me personally came C. D., to me known to be the person described

in, and who executed the within {foregoing or above) instrument, and

acknowledged the execution thereof for the uses and purposes therein

mentioned.
ALVA H. TREMAIN,

Commissioner of Deeds, Albany, JV. Y.

{or Justice of Peace.)

By husband and wife Mown to the officer.

Albany City and County, ss : On this 14th day of November, 1865,

before me personally and severally came the within named E. F. and G.

H., his ^ife, to me known to be the person described in, and who executed

Wait 11—124
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the within {or annexed) instrument, and severally acknowledged the ex»

cution thereof, and the said G. H., on a private examination by me made
apart from her husband, acknowledged that she executed such conveyance

freely, and without any fear or compulsion of her said husband.

ALVA H. TREMAIN,
Justice of the Peace,

By a subscribing witness known to the officer.

Rensselabe Countt, ss: On this 14th day of November, 1865, before'

me came E. F., to me known, the subscribing witness within, who, being

by me sworn, did depose and say, that he xesides in the town of Nassau,

county aforesaid, that he knows G. H., the grantor within named, knows
him to be the grantor who is described in, and who executed the within

instrument, that he was present and saw the said G. H. execute the same,

and that he thereupon subscribed his name as a witness thereto.

ALVA H. TREMAIN,
Justice of the Peace.

By a grantor identified by a witness.

Oeakge County, ss : On this fourteenth day of-November, 1865, before

me came the above named G; H., the grantor named in thie foregoing
instrument, and acknowledged that he had executed the foregoing instru-

ment for the ^ses and purposes therein mentioned ; and at the same time
before me came A. B., to me known, who being by me sworn, did say,

that he resides in the town of Goshen, county aforesaid, and that he knew
the said G. H., the person making said ackoo^ledgment, to be the indi-

vidual described in, and who executed the said instrument, which to me
is satisfactory evidence thereof.

A. H. TREMAIN,
Justice of the Peace,

By a husband and wife identified by a witness.

County of Dutchess, ss : On this fourteenth day of November, 1865, L.
M. and N. M., his wife, personally came before me and severally acknow-
ledged that they had executed the within {ov foregoing) conveyance (or

instrument) for the uses and purposes th<erein mentioned ; and the said N.
M., on a private examination apart from her husband, acknowledged that
she executed the same freely and without any fear or compulsion of her
said husband, and at the same time came before me R. S., to me known,
who being by me sworn, did say, that he resides in the town of Rhine-
beck, in said county, and that he knew the said L. M. and N. M. to be the
same individuals described in, and who executed the within conveyance,
which to me is satisfactory evidence thereof.

A. H. TREMAIN,
Justice of the Peace,

By husband Tcnown and wife identified.

City and County oe Schenectady, ss: On this fourteenth day of
November, 1865, before me came the within named A. B., and C, his
wife, and severally acknowledged that they had executed the within
instrument

; and I certify that I know the said A. B. to be one of the
persons described in and who executed said instrument; and the said C,
on a private examination by me apart from her husband, acknowledged
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that she executed the same fi-eely and without any fear or compulsion of
her husband; and at the same time before me came S. R., to me known,
who, being by me sworn, did say that he resided in the city and county
aforesaid, and that he knew the said C, who made the acknowledgment
as aforesaid, td«be the same individual described in and who executed the
within conveyance, which is to me satisfactory evidence thereof.

ALVA H. TREMAIN,
Commissioner of Deeds, Schenectady, N. Y.

By two persons, one hnown and one identified.

County of Waeeen, ss.- On this fourteenth day of November, 1865,
before me pei-sonally came L. M. and N. O., and severally acknowledged
that they had executed the foregoing instrument ; and I certify that I
know the said L. M. to be one of the persons described in and who
executfed the foregoing instrument ; and at the same time appeared before
me R. H., to me known, who, being by me sworn, did^ say that he resides
in the city and county of Albany, and that he knew the said N. O. to be
one of the persons described in and who executed the foregoing instru-

ment, which is to me satisfactory evidence thereof
A. H. TREMAIN,

Justice of the Peace.

By a person conveying hy a power of attorney.

Onon-daga County, ss: On the fourteenth day of November, 1865,
before me came S. R., to me known, and acknowledged that he executed
the within conveyance {or instrument) as the act and deed of B. P., therein
described, by virtue of a power of attorney duly executed by the said
B. P., bearing date the 1st day of July, 1865, and recorded in the office

of the clerk of the county of Onondaga on the 14th day of July, 1866.

A. H. TREMAIN,
Justice of the Peace.

By under sJieriff in the name of sheriff.

Essex County, ss: On this 18th day of July, 1865, J. G., to me known,
before me personally came and acknowledged that he, as under sheriff of
H. M., Esq., the sheriff of the county of Essex, had executed the fore-

going conveyance in the name and as the act and deed of the said sheriff.

A. H. TREMAIN,
Justice of the Peace.

By witness not "known, tut identified, &c.

Cayuga County, ss : On this fourteenth day of November, 1865, before

me came R. B., who, being by me duly sworn, did depose and say that

he resides in the t )wn of Stillwater, in the county of Saratoga ; that he

knew L. M. within named ; knew him to be the person described in and
who executed tbe within instrument ; that he saw the said L. M. execute -

the same, and that thereupon he subscribed his name thereto as a sub-

scribing witness ; and at the same time before me came L. S., to me known,
who, being by me sworn, did say that he resides in Syracuse, in the county

of Onondaga, and that he knows the said R. B. to be the same person

who was a subscribing witness to the within conveyance, which is to me
Batisfactorv evidence thereof.

A. H. TREMAIN, *
Justice of the Peac6.
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By a subscribing witness of a deed executed by a husband and wife

residing out of the state.

Albany Citt and Countt, ss : On the fourteenth day of November,
1865, before me came R. P., the within subscribing witness to me known,
who, being by me duly sworn, did depose and say that he resides in the

city of Schenectady; that he knows the within named K. L., and P., his

wife ; knows them to be the persons described in and who executed the

within conveyance ; thataJie was present and saw the said K. L., and P.,

his wife, execute the sanre, and that thereupon he became the subscribing

witness thereto; that at the time of such execution the said K. L., and
P., his wife, were residents of the city of Boston, in the State of Massa-
chusetts, and the said conveyance was executed in the said city of Boston.

A. H. TREMAIN,
Justice of the Peace,

By witness identified in a case similar to the last.

(Leave out in the second line of the last form the words " to me known,''

and add at the end of the form the following :) At the same time appeared
before me B. C. to me known, who, being by me sworn, did depose and say,

that he resided in the said city and county of Albany ; that he was well

acquainted with R. P., and knows him to be the subscribing witness to

the within conveyance, which is to me satisfactory evidence thereof

A. H. TREMAIN,
Jusiice of the Peace.

Proof of a deed by an incorporated company.

CoLTJMBiA County, ss : On the fourteenth day of November, 1865, K.

L., to me known, came before me, who, being by me sworn, did say, that

he resides in the city of Hudson, and is president of the Firemen's Insur-

ance Company of the city of Hudson ; that the seal affixed to the foregoing

instrument is the corporate seal of said company, and was hereto affixed

by the order of the board of directors of said company, and that he signed

the same as president of the boai-d of directors of said company, by virtue

of a like order of said board of directors.

A. H. TREMAIN,
Justice of the Peace,

Proof of the execution of a deed when the subscribing witnesses are

dead.

CoTjNTY OF Albany, ss : I hereby certify that on the fourtieenth day
of November, 1865, before me came B. B., to me known, and to whom
the foregoing deed was by me at that tinie shown, and the said

B. B., being by me duly sworn, did depose and say, that he resided

in the town of Watervliet, in said county, and that he was well acquainted
with C. C, the within grantor named ; that he had frequently seen him
write and knew his handwriting; that the name of that said grantor

subscribed to the said deed is in the handwriting of the said C. C;
and the said B. B. further deposed and said, that he was also well

acquainted with E. D., one of the subscribing witnesses to the said deed,

has seen the said E. D. write frequently, and is well acquainted with his

handwriting ; that at the time of the date of said deed the said E. D.
resided in the village of Cohoes, in said county, and has been dead for

about three years ; that his name subscribed as a witness to said deed is

in the proper handwriting of the said E. D., deceased ; and the said B. B.
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further deposes, that at the time of the date of said deed he was, and for
several years previous thereto had been acquainted with one A. P., a
farmer residing at that time in the town of Watervliet, and a near neigh-
bor of the said grantor, that the said A. P. died about one year since

;

that he was not acquainted with the handwriting of the said A. P. ; that
he has never known or heard of any other person of the name of A. P.,

and that he cannot say in whose handwriting the last mentioned name is

subscribed to the said. deed. And I further certify that the fact proved as

aforesaid, by the said B. B., is to me satisfactory evidence of the death of
all the witnesses to the said deed, and of the handwriting of E. D., one
of the said witnesses, and of the handwriting of C. C, the said grantor.

A. H. TREMAIN,
Justice of the Peace.

Conveyances proved and certified, as in the last form, may-
be recorded in the proper office if the original deed be at the
same time deposited in the same office, there to remain for

the inspection of all persons desiring to examine the same. 3 E.
8., 58, 5th ed.

By two husbands and their wives.

Rensselaer Cottntt, ss: On this fourteenth day of April, 1865, before

me personally and severally came A. A., and B., his wife, and C. C, and D.,

his wife, all to me known to be the persons described in and who executed
the within instrument, and severally acknowledged the execution thereof

for thfe uses and purposes therein mentioned; and the said B. and D., sev-

erally, on a private examination, by me made separate and apart from their

several husbands, severally acknowledged that they severally executed

the said instrument without any fear or compulsion of their several

husbands.

A. H. TREMAIN,
Com. of Deeds.

By wife in separate certificates.

CouNTT OF Obebaws, SS : I hereby certify that on this fourteenth day
of November, 1865, before me came B. B., wife of C. B., to me known to

be the person described in and who executed the within conveyance, and

acknowledged, on a private examination by me, apart from her husband,

that she executed the same freely, and without any fear or compulsion

of her husband.
A. H. TREMAIN,

Justice of the Peace.

By a sheriff.

Obleans Countt, ss.- On the 14th day of November, 1865, before me
came D. D., to me known, sheriff of the county of Orleans, and known
to me to be the person described in and also executed the foregoing

instrument, and acknowledged the execution thereof, for the uses and

purposes therein mentioned. ___^
A. H. TREMAIN,

Justice of the Peac^

By an administrator, executor or trustee.

CovsTY OF Washington, ss: I hereby certify that on this 14th day of

November, 1865, before me came E. C, to me known to be the person
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described in and who executed the within instrument, and acknowledged

the execution thereof, and acknowledged that he executed the same as

the administrator of the goods, chattels and credits of C. O., late of the

city of Albany, deceased {or as the executor of the last will and testa-

ment of B. A., late of the town of Watervliet, deceased; or as trustee

of H. N., of the town of Knox).
A. H. TREMAIN,

Com. of Deeds.

Certificate of county cleric, to ie annexed to the certificate of the

officer talcing the aclcnowledgment, when it is to he used in another

state.

STATE OF NEW YORK, - )

City and Counxt of Albant, Clbek's Office, ss :
j

I, R. B., clerk of said city and county, and also clerk of the supreme,

county and mayor's courts, being courts of record held therein, do hereby

certify that H. H., whose name is subscribed to the certificate of proof or

acknowledgment of the annexed instrument in writing, and Ladorsed

thereon, was, at the time of taking such proof or acknowledgement, a

commissioner of deeds in and for the city aforesaid, dwelling in the said

city, and duly authorized to take the same, and that I am well acquainted

with the handwriting of the said commissioner, and verUy believe that the

signature to the said certificate of proof or acknowledgment is genuine,

and that the said instrument is executed and acknowledged according to

the laws of the State of New York.
In testimony whereof I have hereunto set my hand and affixed

[l. s.] my official seal as county clerk and clerk of said courts, this

14th day of November, 1865.

R. B., Clerk

Satisfaction of a mortgage.

A mortgage bearing date the 14th day of November, 1865, executed by
H. M., and B., his wife, and recorded in the clerk's office of the county of

Monroe, in book No. 35 of mortgages, on pages 205, &c., on the 1st day
of November, 1865, and the bonds accompanying said mortgage are

redeemed and satisfied, and I hereby authorize the same to be discharged.

Dated May 10, 1859.
.

R. 0.

CoTJNTT OF MoNEOE, SS. ." On this 10th day of May, 1859, before me
came R. O., above named, to me known to be the person described in and

who executed the above instrument, and acknowledged the execution

thereof.

A. H. TREMAIN,
Commissioner of Deeds, Albany, N. T.

Certificate of satisfaction written on the mortgage.

The within mortgage, and the bond accompanying the same, have
been fully paid.

May 10, 1859. L. K
(Add acknowledgment as above.)
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Satisfaction of a judgment entered in a court of record acknow-
ledged hy the attorney.

SUPREME COURT—Albany County.

Richard Roe I

agst. \ Judgment entered May 10, 1865.
John Doe. I

RecoTCry, $524 38

Costs 14 22

$538 60

A. H. TREMAIlSr,
Plaintiff''s Attorney.

The above described judgment has been fully paid and satisfied.

November 14, 1865,

A. H. TREMAIN,
Plaintiff^s Attorney.

City and County of Albany, ss.: On this 14th day of November,
1865, before me came the above A. H. Tremain, attorney for the above named
plaintifi", to me known to be the person who executed the above instru-

ment of satisfaction and acknowledged the execution thereof
JOHN JONES,

Justice of the Peaice.

Satisfaction hy plaintiff of a judgment of a court of record.

SUPREME COURT— Albany County.

John Doe l

agst. V Satisfaction ofjudgment.
Richard Roe. \

Satisfaction is acknowledged of judgment between John Doe, plaintiff,

and Richard Roe, defendant, for the sum of $516.10.

Judgment entered in the judgment.book of the county of Albany, on
the 3d day of November, 1865.

Dated November 14, 1865. JOHN DOE.

City and County op Albany, ss. : On this 14th day of November,
1865, before me came the above named John Doe, to me known to be the

person described in, and who executed the above instrument of satisfac-

tion, and acknowledged the execution thereof
JOHN JONES,

Justice of the Peace.

Satisfaction of a judgment of a justices' court, after the same has

heen docketed in the office of the county clerk.

ALBANY COUNTY COURT.

John Doe /
agst \

Richard Roe. \

Judgment rendered before R. S., a justice of the peace in and for said

connty, on the 13th day of November, 1865, for $205.60 damages and costa
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Transcript filed and judgment docketed the 22d day of November, 1 865,

I hereby acknowledge satisfaction of the above mentioned judgment.

November 25th, 1865. A. H. TREMAIN.

(Add acknowledgment as in last form.)

Certificate of county clerJt that judgment has hem satisfied.

SUPREME (OR COUNTY) COURT— Albany Couio:t,

John Doe /

agst. V

Eiohard Roe. \

Recovery, $153 42

Costs, 12 29

$165 n

Roll filed May 13th, 1864, 3 h. p. m. A. H. TREMAiN,
Plaintiff ''s Attorney.

SuPEEMB (oE County) Cotjet Clerk's Office, )

City and County of Albany, May 13th, 1865. [

I certify that the above judgment was discharged of record the 13th

day of May, 1865. R. B., Clerk

Petition for a sulpcena to compel a subscribing witness to prove the

execution of a conveyance.

To Hon. B. B., county judge of Orleans county

:

The petition of C. C. respectfully shows that one E.-F. executed and

delivered to your petitioner a deed of a certain piece of property, and

that G. H., living in said county, is a witness to the execution of the said

deed; that said E. F. has died since the execution and delivery of

said deed ;' that the execution of the said deed has not been acknowledged
or proved, and cannot be so proved without the evidence of the said 6.

H. ; that your petitioner has applied to the said G. H., and requested him

to testify touching the execution of .the said deed, and that the said G. H.

has refused to testify touching the execution thereof, notwithstanding

your petitioner has called on the said G. H. in company with an officer

empowered to take the proof of the execution thereof. Wherefore, your

petitioner asks your honor to issue a subpcena requiring the said G. H. to

appear before you and testify touching the execution of said instrument.

C. C.

Oeleans County, ss : C. C, being duly sworn, says he has read the

foregoing petition by him subscribed, and that the contents thereof are true.

C. C.

Subscribed and sworn before me, |

this 15th day of Nov., 1865, )

' B. B., County Judge of Orleans county.

Sulpana for a subscribing witness to appear and testify.

To S. H., of the town of Albion, county of Orleans

:

In the name of the people of the State of New York, you are hereby

summoned to be and appear before me at my office, in the village of

Orleans, in said county, on the 15th day of November, 1865, at 2 o'clock
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in the afternoon, to testify g,nd give evidence in regard to the execution of
a certain paper in writing, purporting to be a deed of conveyance from one
E. F. to C. C, to which you are a subscribing witness, as appears by the
application of the said C. C. Whereof fail not. Sworn under my hand
this November 10th, 1865.

B. B., Orleans County Judge.

Proof of service of subpoena.

CoTTNTT OF Oeleans, ss : H. K., being duly sworn, says, that on the
10th day ofNovember, 1865, at Albion, in said county, he served the within
(or foregoing) subpoena on the within (or foregoing) original subpoena, and
at the same time giving to and leaving with him a copy of the same,
and at the same time paying him fifty cents, his fees.

Sworn before me this ) H. K.
May 10th, 1865. j

B. B., Orleans County Judge.

Warrant to arrest.

To the Sheriff of the County of Adams, Geeetijs^g: In the name of the
people of the State of New York, you are hereby commanded forthwith
to apprehend and take into custody G. H., of your county, and bring him
before me, B. B., county judge of said county, at my office, in the village

of Albion, in the county of Orleans, to testify and give evidence touching
the execution of a certain conveyance of real estate, made by E. T. to C.

C.,' to which deed of conveyance the said G. H. is a subscribing witness,
as it appears to me of record, the said G. H. having been duly subpoenaed
to be and appear before me, and to testify and give evidence in regard to

the execution of the said conveyance, and having neglected and refused

to attend in pursuance of said subpoena.

Given under my hand and seal this 15th day of November, 1865.

B. B., [l. S.J

Orleans County Judge.

Commitment of witness refusing to testify.

The People of the State of New York, to any constable of the county
of Orleans, Greeting: Whereas G. H., who resides in the town of

Albion, county aforesaid, having been brought before me on a warrant to

testify and give evidence in regard to the execution of a certain deed or

conveyance made by E. F. to C. C, has, without cause or , reasonable

excuse, refused to answer upon oath touching the matters aforesaid, you
are commanded forthwith to commit and imprison him in the jail of the

said county, there to remain without bail and without the liberties of the

jail until he shall submit to answer upon oath as aforesaid.

Given under my hand and seal this 15th day of November, 1865.

B. B., [l. s.]

Judge of the County of Orleans.

Oath to he administered to the subscribing witness.

Tou do swear, in the presence of the ever living God, that you will

true answers make to such questions as shall be put to you touching the

execution of the deed of conveyance here shown to you.

(
Or,) You do solemnly swear that you will make true answers to such

questions as shall be put to you in regard to the execution of the deed of

conveyance here shown to you. So help you God.

Wait 11—125
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Oath to he administered to a person identifying the parties, or the

suhsGribing witness, to a conveyance.

You do swear, in the presence of the ever living God, that you. will

true answers make to such questions as shall be- put to you touching the

identity of the subscribing witness {or of the parties) to this conveyance.

(
Or^ You do solemnly swear that you will true answers make to such

questions as shall be put to you in regard to the identity of the subscrib-

ing witness {or of the parties) to this conveyance. So help you God.

Affirmation to he administered to an affiant.

You do solemnly, sincerely and truly declare and affirm that the ooa-

tents of this affirmation, by you subscribed, are true.

AffidaHt to a deponent sworn with the uplifted hand.

You do swear in the presence of the ever living God that the contents

of this affidavit, by you subscribed, are true.

Affidavit to a deponent sworn on the gospels.

You do solemnly swear that the contents of this affidavit, by you sub-

scribed, are true. So help you God.

SECTION VL
'

rOEMS IN AEBITKATIONS.

General suhmission to arhitration.

Whereas, divers disputes and controversies have existed and arisen, and
are now existing and pending between A. B., of the town of , in

the county of , and C. D. of the same place : Now, therefore, we
the undersigned, A. B. and C. D. aforesaid, do hereby mutually covenant
and agree to and with each other that E. P., G. H. and K. L., of, &c., or

any two of them, shall arbitrate, award, order and adjudge and determine

of and concerning all and all manner of actions, cause and causes of action,

suits, bills, bonds, judgments, quarrels, controversies, trespasses, damages,
claims and demands whatsoever, now pending, existipg or held by and
between us, the said parties; and we do further mutually covenant
and agree, to and with each other, that the award to be made by the said

arbitrators, or any two of them, shall in all things by us, and each of us,

be well and faithfully kept and observed
;
provided that the said award

be made in writing, and signed by the said E. F., G. H. and K. L., or any
two of them, and ready to be delivered to the said parties in difference, or

such of them as shall desire the same, on or before the day of ,

next ensuing the date hereof.

{If a judgment is intended to be entered on the award in pursuance of
the statute, add the following clause :) And it is hereby further mutually
agreed by and between the said parties, that judgment in the supreme
court of the State of New York {or county court of county, or

other court of law and of record) shall be rendered upon the award to be
made pursuant to this submission.
Witness our hands this 15th day of November, 1865.

A. B.
In presence of A. H. Teemain. C. D.
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Bond of arMtration.

Know all men by these presents, that I, A. B., of the 10wn of
, in

the county of
, am held and firmly bound unto C. D., of the same

place {or as the case may be), in the sum of five hundred dollars, lawful
money of the United States, to be paid to the said C. D. or his certain attor-
ney, executors, administrators or assigns, for which payment to be well and
faithfully made, I bind myself, my heirs, executors, administrators, firmly
by these presents, sealed with my seal, and dated the 15th day of Novem-
ber, 1865. *

The condition of this obligation is such that if the above bounden A. B.
shall well and truly submit to the decision and award of E. F., G. H. and
K. L., arbitrators named, selected and chosen, as well by and on the part
and behalf of the said A. B. as of the said C. D., to arbitrate, award,
order, adjudge and determine of and concerning all and all manner of
actions, cause and causes of action, suits, controversies, claims and demands
whatsoever, now depending, existing or held by and between the said A.
B. and the said C. D., so as the said award be made in writing and
signed by the said E. F., G. H. and K. L, or any two of them, and ready
to be delivered to the said parties, or such of them as shall desire the same,
on or before the _ day of , 18 , then this obligation to be
void, or else to remain in full force and virtue.

{If there is no submission in writing separatefrom the bond, and it is

intended to have a judgment on the award in pursuance of the statute,

insert the following clause :) And the above bounden A. B. hereby agrees
that judgment in the supreme court of the State of New York {or county
court' of county, or other court) shall be rendered upon the award
to be made pursuant to this submission.

A. B. [l. s.]

Signed, sealed and delivered )

in presence of
j

A. H. Teemain.

The parties should execute bonds to each other. The obligor
in one will be the obligee in the other.

Bond for an award hy an umpire.

{Proceed as in last form to the *, and then continue:) The con-

dition of the above obligation is such that if the above bounden A. B.
shall well and truly submit to the decision and award of E. F. and G. H.,

arbitrators indifierently named, selected and chosen as well by and on the

part and behalf of the said A. B. as of the said C. D., to arbitrate,

award, order, adjudge and determine of and concerning all and all man-
ner of actions, cause and causes of action, suits, controversies, claims and
demands whatsoever now depending, existing or held by and between the
said A. B. and the said C. D., so as the said award be made in writing, signed
by the said E. F. and G. H., and ready to be delivered to the said parties,

or such of them as shall desire the same on or before the day of

,18 ,* but if the said arbitrators do not make such their

award of and concerning the premises by the time aforesaid, then if the

said A. B. shall, in all things, well and truly stand to, obey, perform-,

fulfill and keep the award, order, arbitrament, umpirage and fii.al deter-

mination of such person as the said arbitrators shall appoint as an umpire

between the said parties, of and concerning the premises aforesaid, so as

the said umpire do make his awarder umpirage of and concerning the

said premises in writing, signed by the said umpire and ready to be
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delivered to the said parties, or such of them as shall desire the same on

or before the day of , 18 , then the above obligation to

be void, or else to remain in full force and virtue.

{If ajudgment is intended to be entered on the award in pursuance of
the statute, then add the following clause:) and the above bounden A. B.

hereby agrees that judgment in the supreme court of the State of New-
York {or other court) shall be rendered upon the award to be made
pursuant to this submission.

A. B. [l. S.J

Signed and sealed in )

presence of
J

A. H. Teemain.

Condition providing for a third arlitrator.

The condition of this obligation is such, &c. {as in the last form to the

then proceed:) But if the said arbitrators do not make such their award
by the time aforesaid, then if the said A. B. shall, in all things, well and
truly stand to obey, perform, fulfill and keep the award, order, arbitrament

and final determination of and concerning the premises aforesaid, which
either of said arbitrators shall make with such person as they shall appoint

as an arbitrator to act with them, or one of them, in hearing and deter-

mining the said matters in controversy, so as the said award be made in

writing and signed by the said arbitrators, or any two of them, and ready
to be delivered to the said parties, or such of them as shall desire the

same on or before the day of , 18 , then the above
obligation to be void, or else to remain in fiill force and virtue, &c. {as in

last form).

Ariitrator^s oath.

You and each of you do swear that you will faithfully and fairly hear and
examine the matters in controversy submitted to you as arbitrators, by and
between A. B. of the one part, and C. D. of the other part, and a just

award thereof make, according to the best of your understanding.

Notice of hearing hefore artitrators.

In the matter of an arbitration of, and concerning certain matters in

difference between A. B. of the one part, and C. D. of the other part.

Sir : Take notice that the above matter will be brought to a hearing
before the arbitrators appointed therein, at the oflBce of Alva H. Tremain,
at No. 55 State street, in the city of Albany, on the 10th day of Novem-
ber, 1865, at ten o'clock in the forenoon of that day.

Yours, &c., A. B.
To C. D.

Oath on application for a subpana.

You do swear that you will true answers make to such questions as 1
shall put to you, touching the necessity and propriety of my issuing a
subpoena upon your present application for the same.

Subpoena to appear defore o/rMtrators.

The People of the State of New York, to O. P., Q. R. and S. T. : You
and each of you are commanded personally to appear and attend at the
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office of Alva H. Tremain, at No. 55 State street, in the city of Albany,
in the county of Albany, on the leth day of November, 1865, at ten
o'clock in the forenoon of that day, before E. F., G. H. and K. L., arbi-
trators, chosen to determine a controversy between A. B. on the one part,
and C. D. on the other, then and there to testify as a witness in relation
thereto, before the said arbitrators, on the part of the said A. B. Hereof
fail not at your peril. Given under my hand this" 10th day of November,
1865. WILLIAM C. SCHUYLER,

Justice of the Peace.

Oath of witness.

You do swear that the evidence you shall give to these arbitrators {or
this arbitrator or this umpire), touching and concerning the matters in
difference submitted for their {or his) determination and award by and
between A. B. of the one part, and 0. D. of the other part, shall be the
truth, the whole truth, and nothing but the truth.

(
Or the oath may be

varied as follows:) You do solemnly, sincerely and truly affirm and
declare that, &c. {as above).

Revocation.

To E. F., G. H. and K. L. : Take notice that I do hereby revoke your
powers as arbitrators, under the submission made to you by C. D. and
myself by our mutual bonds {or agreement in writing) dated, &c. Wit-
ness my hand and seal {the revocation need not be under seal unless the

- submission was under seal) this 16th day of November, 1865.

A. B.

Notice of revocation.

To C. D. : Take notice that I have this day revoked the powers of E. F.,
G. H. and K. L., arbitrators chosen to settle the matters in controversy
between us, by an instrument of revocation, of which see a copy below.

Yours, &c., A. B.

(Here insert copy of revocation.)

Award.

To all to whom these presents shall come or may concern, E. F., G. H.
and K. L. send Geebtibtg : Whereas divers suits, disputes, controversies
and differences have happened and arisen and are now depending be-

tween A. B., of , and C. D., of , for pacifying, composing
and ending whereof the said A. B. and C. D. have entered into a written

agreement, dated the day of , last past, to submit the

said matters to the award and final determination of the said E. F., G.

H. and K. L., arbitrators, selected by the said parties, as by reference to

which agreement wUl more fully appear {or the said A. B. and C. D. have
bound themselves, each to the other, in the penal sum of $ , by bonds
bearing date the day of , last past, with condition

thereunder written, to stand to, obey, abide, perform and keep the award,

order, arbitrament, final end and determination of the said E. F., G. H.

and K. L., arbitrators, selected by the said parties, as by reference to the

said bonds of submission will more fdlly and at large appear).

Now, therefore, know ye that the said E. F., G. H. and K. L., having

taken upon themselves the charge and burden of the said award, and

having deliberately heard the allegations and proofs of the said parties,
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do by these presents arbitrate, award, order and adjudge of and concern-

ing the premises in manner and form following, that is to say

:

First. They do award, order and adjudge that the said C. D., or his

representatives, shall and do, on or before the day of
,

next ensuing the date hereof, make and execute a good and sufficient con-

veyance of his interest as ' lessee for years of a certain farm in the pos-

session of the said C. D., situate {describe the premises), pursuant and
according to the true intent and meaning of certain articles of agreement

bearing date on or about day of , and made between the

said C. D., of the one part, and the said A. B., of the other part.

Second. The said arbitrators do further award, order and adjudge that

the said C. D., his executors or administrators, shall and do, on or before

the day of , next ensuing the date hereof, pay, or cause

to be paid, unto the said A. B., his executors, administrators or assigns,

the sum of dollars in full payment, discharge and satisfaction of and
for all moneys, debts anid duties due or owing unto the said A. B. by the

said C. D., upon any account whatsoever, at any time before their enter-

ing into the said agreement of submission {or bonds of arbitration), as

aforesaid.

Third. The said arbitrators do hereby further award, order and adjudge
that all actions and suits commenced, brought or depending between the

said A. B. and C. D. for any matter, cause or thing whatsoever, arising

or existing at the time of or before their entering into the said agree-

ment of submission {or bonds of arbitration), shall from henceforth cease

and determine, and be no further prosecuted or proceeded in by them, or

either of them, or by their, or either of their, means, consent or procure-

ment.
And lastly: The said arbitrators do hereby further award, order and

adjudge, that the said A. B. and C. D. shall and do, within the space of

days next ensuing, the date of this present award, seal and exe-

cute unto each other mutual and general releases of all actions and
causes of actions, suits, controversies, trespasses, debts, duties, damages,
accounts and demands whatever, for or by reason of any matter, cause or

thing whatsoever, from the beginning of the world to the date of the said

agreement of Submission {or bonds of arbitration), as aforesaid.

In witness whereof, the said arbitrators have hereunto set their hands
and seals, this day of ,18

{Signatures and seals.)

Signed and sealed in )

presence of
j

Alva H. Tebmain.

Affidavit froving the award.

City and County of Albany, ss : Alva H. Tremain, of said city

and county, being duly sworn, deposes and says : That he was present
and saw E. F. and G. H. and K. L. sign, publish and declare their final

award and determination in writing, between A. B., of, &c., and C. D.,

of, &c., bearing date the day of ,18 , and here-

unto annexed ; that the names E. F. and G. H. and K. L. subscribed to

the said award, are the proper and genuine signatures of the said E. F.,

G. H. and K. L., and that they severally acknowledged the execution
thereof, and that the said deponent set his name as a subscribing witnesf!

to the said award at th^ time of its execution and publication as aforesaid
and further he says not.

Sworn to, &c. ALVA H. TREMAIN.
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Affidavit provmg the bond of arbitration.

OJT-y AND County of Albany, ss : Alva H. Tremain, of said city and
lounty, being duly sworn, says : That he was present and saw A. B. sign,
seaJi acknowledge and deliver, as and for his act and deed, the within
bond of arbitration ; that the name, A. B., subscribed to the said bond is

the proper and genuine signature of the said A. B., and that the said
deponent set his name as a subscribing witness to the same at the time of
Its execution and delivery by the said A. B. as aforesaid, and further he
says not.

'

Sworn to, &c. ALVA H. TREMAIN.

Affidavit proving the agreement of siibmission.^

City and CotrNTY of Albany, ss ; Alva H., Tremain, being, duly
sworn, deposes and says: That he knew A.B. and C. D., the individuals
described in and who executed the within agreement of submission ; that
he was present and saw them sign, acknowledge and deliver the same, as
and for their act and deed, and that he set his name as a subscribing
witness to the same, at the time of the execution and delivery of the said
agreement as aforesaid.

Sworn to, &c. ALVA H. TREMAIN.

Notice of motion to confirm the award.

SUPREME COURT {or other court).

In the matter of an arbitration of and concerning matters in difference

between A. B., of the one part, and C. D., of the other.

Sib : Take notice, that I shall move the supreme court at the next special

term thereof, at the court house, in , in and for the county of
,

on the day of next, at the opening of the court on that
day, or as soon thereafter as counsel can be heard for an order ;* that the
award made by the arbitrators in the above matter be confirmed, and that
judgment be rendered thereon in favor of the said A. B., and for such
further or other order as thecourt may think proper to grant ; which motions
will be founded upon the agreement of submission {or bond of arbitration)

and proof thereof, and the award of said arbitrators and the proof there-

of, dated the- day of ,18
ALVA H. TREMAIN,

To C. D., above mentioned. Attorney for A. B.

Notice of motion to vacate the award.

{As in the lastform to the *, then as follows :) Th^t the award made by
the arbitrators in the above matter be set aside and vacated, with costs,

and for such further or other order as the court may think proper to grant,

which motions will be founded upon the affidavits, with copies of which
you are herewith served, and also upon the agreement {or bond) of sub-

mission, and the award of said arbitrators.

The following are the grounds upon which it is sought to vacate said

award: {Here setforth the irregularities complained o/!)

Dated the I7th day of November, 1865.

ALVA H. TREMAIN,
To A. B., above mentioned. AtCyfor G. D.

Notice of motion, to modify or correct the award.

{As in the second before this to the *, then as follows :) That the award

made by the arbitrators in the above matter be modified and corrected in
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the following particulars. (Sere set forth the particulars as to which the

party desires the.award to be modified or corrected, and then continue:)

And for such further and other order as the court may think proper to

grant, which motions will be founded upon the said award and the agree-,

ment {or bond) of submission between the said parties, and also upon an

affidavit, with a copy whereof you are herewith served, dated the I7th

day of November, 1865.

To C. D. above mentioned. Tours, &c.,

ALVA H. TREMAIN,
Atfyfor A. B.

Order confirming award and for judgment.

At a special term of the Supreme Court {or other court) held at the

court house in , in and for the county of

on the day of , 18

Present— A. B. J., Justice.

][Title as in third before this.]

On reading and filing the award, &c. {recite the papers on which the

motion is founded), and on motion of Alva H. Tremain, of counsel for

A. B., one of the parties to said arbitration, no one appearing to oppose

{or, on hearing J. S. C, of counsel for C. D., the other party to said

arbitration, in opposition thereto), it is ordered that the award of the

arbitrators in this matter be and the same hereby is confirmed. It is

further ordered and adjudged that the said A. B. do recover against the

said C. D.^ the sum of dollars, awarded to the said A. B. in

the said award, Snd also dollars and cents for his

costs and charges by the court now here adjudged to the said A. B., which
said sum so awarded as aforesaid, and said costs and charges in the whole
amount to dollars.

And it is further ordered that the said C. D. execute and deliver to the

said A. B. a good and sufficient conveyance of this interest as lessee for

years, of a certain farm in the possession, of. the said C. D., situated

in the town, &c. {describe the premises), in the manner required in and
by the said award.

Order vacating award.

[Title as in one preceding, then as follows
:]

On reading and filing affidavits, and on notice of motion and the award
and the agreement {or bond) of submission in the above matter, and on
motion of Alva H. Tremain, of counsel for G. D., one of the parties to

said arbitration, no one appearing to oppose {or, on hearing L. P. C,
of counsel for A. B., the other party to said arbitration, in opposition
thereto), it is ordered that the award of the arbitrators in this matter be
and the same hereby is vacated, with dollars costs, to be paid
by the said A. B. to the said C. D.

Judgment record.

Pleas before the Supreme Court of the State of ' New York, the iHh
day of November, in the year of our Lord, one thousand eight
hundred and sixty-five.

Witness C. L. A., Justice of the Supreme Court.
County

, ss .• Be it remembered that at a special term of this

court, held at the court house in the village of , on the day
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of February, in the year of our Lord, one thousand eight hundred and
fifty-eight, A. B., by A. H. Tremain, his attorney, being in the supreme
court of the State of New York, brings, according to the statute in such
case made and provided, a certain submission of matters in difference

between the said A. B. of the one part and C. D. of the other part, to E.

F., G. H. and K. L., which submission was made by an agreement in writ-

ing, executed by the said parties, and is in the words and figures follow-

ing, that is to say : (copy agreement)
;

(or which submission was made by
bonds of arbitration, executed by the said A. B. of the one part, one of
which said bonds executed by the said C. D., in the words and figures fol-

lowing, that is to say: (copy the bond). The said agreement [or bond) of
submission was duly proved by the affidavit of A. H. Tremain, a subscrib-

ing witness thereto, in the words and figures following, that is to say

:

(copy affidavit) ; and the said A. B. says, that after the making of the said

submission, to wit, on the , day of last past, the said arbitra-

tors met at the house kept by , in the village of , and as

well the said C. D. as the said A. B., appeared before the said arbitrators,

and the said arbitrators did then and there proceed to the hearing and
examination of the matters in controversy, and of the proofs and allega-

tions of the respective parties, and continued such hearing by adjourn-

ment from time to time, until the day of February instant, on which
day last aforesaid, the said arbitrators made and signed their award in

writing, under their hands and seals, in the words and figures following,

that is to say: (copy award) ; which award is duly proved by the affidavit

of Alva H. Tremain, a subscribing witness thereto.

And hereupon the said A. B. prays that the said award may be in all

things confirmed, together with his costs and charges in and about the con-

firmation of said award, and the said C. D., by J. S. C, his attorney, comes
and says nothing in bar or preclusion thereof; whereupon the matters

aforesaid having been seen, and by the court now fully understood, and
mature deliberation thereupon had

:

It is hereby ordered, adjudged and determined that the said award be

in all things confirmed, and that the said C. D. do execute and deliver to

said A. B. a good and sufficient conveyance of his interest as lessee for

years of a certain farm in the possession of the said 0. D., situate in the

town of (describe the premises and the order the same as it is in the

award).

And it is hereby further ordered, adjudged and determined that the said

A. B. do recover against the said C. D. the sum of dollars, so

awarded, to be paid by the said 0. D., and also dollars and

cents for his costs by him, about his proceedings in his behalf, expended

by the court aforesaid, now here adjudged to the said A. B., which dam-

ages and costs amount to dollars and cents.

Judgment signed this day of , A. D., 18 .^ ^
N. B. M., Clerk.

SECTION VII.

CHATTEL MORTGAGES.

Form of chattel mortgage.

To all to whom these presents shall come, Gebbting : Know ye, that

indebted unto in the sum of dollars and

cents, being for ; now, for securing the payment of the said debt

and the interest from the date hereof, to the said do hereby sell,

assign tod transfer to the said all the goods, chattels and property

described in the following schedule, viz.

:

;
said property now

being and remaining in the possession of ;
provided always, and

Wait 11—126
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this mortgage is on the express condition, that if the said shall

pay to the said the sum of , with interest as follows,

viz., , which said sum and interest the said hereby

covenant to pay, then this transfer to be void and of no effect ; but in

case of non-payment of the said sum at the time or times above men-

tioned, together with interest, then the said shall have full power

and authority to enter upon the premises of the said party of the first

part, or any other place or places where the goods and chattels aforesaid

may be, to take possession of said property, to sell the same, and the avails

(after deducting all expenses of the sale and keeping of the saidproperty)

to apply in payment of the above debt, and in case the said shall at

any time deem unsafe, it shall be lawful for to take possession

of such property, and to sell the same at public or private sale, previous to

the time above mentioned, for the payment of said debt, applying the pro-

ceeds as aforesaid, after deducting all expenses of the sale and keeping of

the said property. If from any cause said property shall fail to satisfy

said debt, interest, costs and charges, the said covenant and

agree to pay the deficiency..

In witness whereof, have hereunto set hand and seal the

day of , in the year of our Lord one thousand eight hundred

and
Sealed and delivered ) A. B. [l. s.J

in presence of j

Alva H. Tebmain.

CTiattel mortgage ; an other form.

To all to whom these presents shall come. Greeting : Know ye, that

of the first part, for securing the payment of the

hereinafter mentioned and in consideration of the sum of one dollar to

in hand paid, at or -before the ensealing and delivery of these

presents, by ' of the second part, the receipt whereof is hereby

acknowledged, ha granted, bargained and sold, and by these presents

do grant, bargain and sell unto the said part of the second part,

all and all other goods and chattels whatsoever, mentioned
and expressed in the schedule hereunto annexed, now remaining and

being , to have and to hold, all and singular, the goods and chat

tels above bargained and sold, or intended so to be, unto the said part

of the second part, executors, administrators and assigns for ever ; and

the said part of the first part, for , heirs, executors and admin-

istrators, all and singular the said goods and chattels above bargained and

sold unto the said part of the second part, executors, adminis-

trators and assigns, against the said part of the first part ; and against

all and every person or persons whomsoever, shall and will warrant, and

by these presents for «ver defend upon condition, that if the

said part of the first part shall and do well and truly pay or cause to

be paid unto the said part of the second part, executors, admin-

istrators oiwassigns, the sum of , then these presents and
everything herein contained, shall cease and be void. And the said

part of the first part for , executors, administrators and
assigns, do covenant and agree with the said part of the

second part, executors, administrators and assigns, to mak
Eunctual payment of the money hereby secured ; and in case default shall

e made in payment of the said sum above mentioned, it shall

and may be lawful for, and the said part of the first part do herebj
authorize and empower the said part of the second part,
executors, administrators and assigns, with the aid and assistance of any
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person or persons, to enter and come into and upon the dwelling house
and 'premises of the said part of the first part and in such other place
or places, as the said goods and chattels are or may be held or placed,

and take and carry away the said goods and chattels, and to sell and
dispose of the same for the best price they can obtain ; and out of the

money to retain and pay the said sum above mentioned, with the interest

and all expenses thereon, rendering the overplus {if any) unto the said

part of the first part, executors, administrators and assigns.

And until default be made in the payment of the aforesaid sum of

money, the said part of the first part, to

remain and continue in quiet and peaceable possession of the said goods
and chattels, and the full and free enjoyment of the same, unless the said

part of the second part, executors, administrators or assigns,

shall sooner choose to demand the same, and until such demand be made,
the possession of the said part of the first part, shall be deemed the

possession of an agent or servant, for the sole benefit and advantage of

principal, the said part of the second part.

In witness whereof, the said part of the first part ha hereunto

set hand and seal this day of , one thousand eight

hundred and

Sealed and delivered in ) A. B. [l. s.J

the presence of j

Chattel mortgage sale.

By virtue of a chattel mortgage executed by to dated

the ' day of ,186 , and filed in the office of the clerk of

the of on the day of ,186 , and upon

which default has been made, I shall sell the property therein described

ind mentioned, viz.

:

, at public auction, at the in

the of on the day of ' , 186 , at

o'clock in the noon of that day.

Dated at the day of , 186 .

Mortgagee's Agent,

SECTION VIII.

CONTRACTS.

Bill of sale.

Know all men by these presents : That of ihe first part, for and

in consideration of the sum of lawful money of the United States,

to in hand paid, at or before the ensealing and delivery of these pres-

ents, by of the second part, the receipt whereof is hereby

acknowledged, have bargained and sold, and by these presents do grant

and convey unto the said part of the second part, executors,

administrators and assigns, , to have and to hold the same unto

the said part of the second part, executors, admmistrators and

assigns, forever. And do for heirs, executors and administra-

tors, covenant and agree, to and with the said part of the second part,

to warrant and defend the sale of the said hereby sold unto the

said part of the second part, executors, admmistrators and

assigns, against all and every person and persons whatsoever.

In witness whereof, have hereunto set ,
hand and seal the

day of in the year one thousand eight hundred and sixty-

Signed, sealed and delivered )

in the presence of f



1004 CONTRACTS.

Will.

In the name of God, amen : I, , being of sound mind and memory,

and considering the uncertainty of this frail and transitory hfe, do there-

fore make, ordain, publish, and declare this to be my last will and

testament: That is to say, first, after all my lawful debts are paid and

discharged, I give and bequeath . Likewise, I make, constitute

and appoint to be execut of this my last will and testament

hereby revoking all former wills by me made.

In witness whereof, I have hereunto subscribed my name and affixed

my seal, the day of , in the year of our Lord one thou-

sand eight hundred and . JAMES JONES, [l. s.]

The above written instrument was subscribed by the said James Jones,

in our presence, and acknowledged by him to each of us ; and he at the

same time declared the above instrument so subscribed to be his last

will and testament ; and we, at his request, have signed our names as

witnesses hereto, and written opposite our names, our respective places

of residence.

Alva H. Tebmaist, residing in the city of Albany, N. Y.

Amasa J. Pabkee, Jr., residing in the city of Albany, N. T.

Statute relating to the execution of wills.

Every last will and testament of real or personal property, or both,

shall be executed and attested in the following manner :

1. It shall be subscribed by the testator at the end of the will.

2. Such subscription shall be made by the testator in the presence of

each of the attesting witnesses, or shall be acknowledged by him to have

been so made to each of the attesting witnesses.

3. The testator, at the time of making such subscription, or at the time

of acknowledging the same, shall declare the instrument so subscribed to

be his last will and testament.

4. There shall be at least two attesting witnesses, each of whom shall

sign his name as a witness at the end of the will at the request of the

testator. 3 R. S., 144, § 35, 5th ed.

The witnesses to any will shall write opposite their names their respec-

tive places of residence, and every person who shall sign the testator's

name to any will by his direction, shall write his own name as a witness

to the will. Whoever shall neglect to comply with either of these pro-

visions shall forfeit fifty dollars, to be recovered by any person interested

in the property devised or bequeathed, who will sue for the same. Such

omission shall not affect the validity of any will, nor shall any person

liable to the penalty aforesaid, be excused or incapacitated on that

account from testifying respecting the execution of such will. 3 R. S., 144,

§ 36, 5th ed.
'

Agreement for the purchase and sale of land.

Articles of agreement made and concluded this 20th day of November,
A. D. 1865, by and between A. B. and C. D. of Buffalo, in the State of

New York.
First. The said A. B., in consideration of the sum of $500 to him paid

by the said C. D., the receipt whereof is hereby acknowledged, and in

further consideration of the promise of the said C. D. hereinafter con-

tained, doth hereby promise and agree to and with the said C. D., that he

will, on or before the 1st day of July next, make and deliver to the said C.

D. a good and sufficient deed, with the usual covenants of warranty,
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release of dowei &c., of all that tract of land situate, lying and being in
the town of in the county of , and State of New York, known
as the &c. {or bounded and decided as follows).

Second. In consideration whereof, the said C. D. doth hereby promise
and agree to, and with the said A. B., that he will, on such deed being
tendered to him by the said A. B., on or before the 1st day of July next,
pay to the said A. B. the further sum of dollars in addition to the f

payment already made, being the balance of the purchase-money hereby
agreed upon for the said tract of land. And to the true and faithful per-
formance of all the agreements herein contained on the part of the said A.
B. and C. D., each of them binds himself, his heirs, executors and admin-
istrators to the other, and his heirs, executors and administrators.

In testimony whereof, we have hereunto set our hands on the day and
year first above written. A. B.

Executed and delivered
|

in presence of
j

Alva H. Teemain.

C. D.

An agreement to huild a house according to a plan and specifica-

tions annexed.

Be it remembered, that on this 20th day of November, A. D. 1865, it is

agreed by and between A. B. of Albany, and C. D. of Bern, in manner
and form following, viz, : The said C. D. for the considerations herein-

after mentioned, doth for himself, his executors and administrators, promise
and agree to and with the said A. B.,. his executors, administrators and
assigns, that he, the said C. D'. or his assigns, shall and will, within the

space of four months next after the date hereof, in good and workmanlike
manner, and according to the best of his art and skill, at Bern, well and
substantially erect, biiild, set up, and finish one house or messuage,
according to the draught or scheme and specifications hereunto annexed,

of the .dimensions following, viz., &c., and to compose the same with such

stone, brick, timber and other materials, as the said A. B. or his assigns

shall find and provide for the same. In consideration whereof, the said

A. B. doth for himself, his executors and administrators, promise and agree

to and with the said C. D., his executors, administrators and assigns, well

and truly to pay, or cause to be paid unto the said C. D., or his assigns,

the" sum of $2,000, in manner following, that is to say, the sum of $1,000,

part thereof, at the beginning of said work; the sum of $1,000 more,

another part thereof, when the same shall be completely finished ; and

also, that he, the said A. B., his executors, administrators or assigns, shall,

and will at his and their own proper expense, find and provide all the

stone, brick, tile, timber and other materials, necessary for making and

building the said house, and for the performance of all and every the

articles and agreements above mentioned, the said A. B. and C. D. do

hereby bind themselves, their executors, &c., each to the other, in the

penal sum of $500, firmly by these presents.

In witness whereof, &c. -A. B.

C. D.

Contract for making flour iarrels.

Memorandum of agreement made this 20th day of November, 1865, by

and between A. A. of the first part, and B. B. of the second part, witness-

eth: That the said A. A., for the sum of 35 cents for each and every bar-
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rel hereafter made and delivered, hereby agrees to make and deliver to

the said B. B. 2,000 flour barrels, the staves and heading to be of good
sound seasoned white oak timber, and the hoops of black ash, round or

square. The said barrels are to be manufactured in a good and workman-
like manner, and all to be delivered to the said B. B., at hisflouring mill,

in the city of Utica, within four months from the date of this instrument.

And the said B. B. on his part, agrees to pay the said A. A. in cash, the

sum of 35 cents for each and every barrel so delivered, upon the delivery

of the same at his mill as aforesaid, such payment to be made as often as

the said A. A. shall deliver fifty barrels, in the proper proportion for the

same.

In witness whereof, the parties have hereunto set their hands the day
and year first above written. A. A.

B. B.

Agreement to sell and deliver wood.

Memorandum of agreement made this 20th day of November, 1859, by
and between A. A., of the town of Half MooU, and B. B., of the village of

Cohoes, witnesseth : That the said A. A., for the sum of $5 pe# cord, hereby
agrees to sell and deliver to the said B. B., 1,000 cords of good, sound

' white oak wood, and to securely and properly pile the same on the east

bank of the canal, just east of said village of Cohoes, on the lot of the said

B. B. ; said wood is to be cut during the present month of December
and the months of January and February next; to be cut four feet

long and properly piled on said lot, on or before the 1st day of May
next ; said wood, when piled as aforesaid, is to be measured by D. D.,

and the said B. B. agrees to pay the said A. A. the sum of five dollars

for each and every cord so delivered, payment to be made by installments

on each fifty cords as they are delivered, whenever, and as soon as the

said A. A. shall furnish to the said B. B. the certificate of the said D. D.
that such fifty cords, or additional, of wood have been delivered or prop-

erly piled in the said lot.

Witness our hands the day and year first above written.

A. A.

B. B.

Agreement with a worTcman or cleric.

This agreement, made this 14th day of December, 1859, between A. A.,

of the first part, and B. B., of the second part, witnesseth: That_ the said

A. A. agrees faithfully and diligently to work for the said B. B., on his

farm {or as clerk or salesman in the store of the said B. B.), at Bethlehem,
in Albany county, for the period of six months, from and after the 1st

day of January next, for the sum of $25 per month; in consideration of

which service so to be performed, the said B. B. agrees to pay the said

A. A. the sum of $25 per month, payable as follows : $10 on the 1st day
of February, and $10 on the 1st day of each month following, until the

whole labor shall be performed, and when the whole labor shall have been
performed, then the balance of such sum as has not been theretofore paid
the said A. A.

In witness whereof, the said parties have hereunto set their hands the
day and year first above mentioned. A. A.

B. B.

Agreement on a sale of wheat.

In consideration of $1 per bushel, A. A., of the town of Coeymans,
hereby sells and agrees to deliver to B. B., at his store, at Coeymans



HIGHWAYS. • 1007

Landing, all the wheat raised and harvested by the said A. A. on his farm
the present year. The said wheat is to be delivered at the- said store in
good, clean and merchantable order, on or before the 15th day of Febru-
ary, 1860, and in consideration thereof the said B. B. agrees to pay the
said sum of $1 for each and every bushel so delivered upon the delivery
of the same.

Witness the hands of the said A. A. and B. B., this 14th day of De-
cember, 1859.

A. A.
B. B.

SECTION IX.

HIGHWAYS.

Notice to justice or commissioner rega/rding animals.

To John Jones, justice of the peace of the town of (or, to James
Jones, commissioner of highways for the town of ) : Take notice
that I have seized and taken into my possession [here describe the ani-
mals seized), found trespassing on premises owned or occupied by me
(or found running at large in the public highway, opposite to land owned
or occupied by me), in the town of , county of , and State of
New York, by virtue of the provisions of the act entitled " An act to

prevent animals from running at large in the public highways, passed
April 23, 1862."

Yours, &c., ALVA H. TREMAIN.

Notice to owners of animals— trespassing.

To all whom it may concern : Whereas, certain animal , to wit

:

lately seized and taken by , found trespassing on
premises owned or occupied by him in the town of , county of

, and State of New York, contrary to the provisions of the act

entitled " An act to prevent animals from running at large in the public

highways," passed April, 1862, and due notice of such seizure and taking
having been given by him to me, the subscriber, a of said town,
according to said act: Notice is therefore hereby given that said ani-

mal will be sold at public auction, to the highest bidder, at , in

said town, on the day of , 186 , at o'clock in the

noon, pursuant to thB provisions of the act aforesaid.

Dated the day of , 186 .

ALVA H. TREMAIN.

Notice to owners of animals— at large.

To all whom it may concern : Whereas, certain animal , to wit

:

lately seized and taken by , found by him running at

large in the public highway, opposite to land owned or occupied by him
in the town of , county of , and State of New York,

contrary to the provisions of the act entitled "An act to prevent animals

from running at large in the public highways," passed April, 1862; and
due notice of such seizure and taking having been given by him, to me,

the subscriber, a of said town, according to said

act: Notice is therefore given that said animal will be sold at public

auction, to the highest bidder, at , in said town, on the

day of , 186 , at o'clock in the nooUj

pursuant to the provisions of the act aforesaid.

Dated the day of ,186

ALVA H. TREMAIN.
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NoTH i. Vol. 1, 86 a— Consideration.

Wberc a note is,_by its terms, payable on demand, -with interest, an
agreemerv

,, at the time of making the note, between the maker and the
holder that the maker shall pay interest semi-annually, and that he shall
not be required to pay the principal until he wishes to do so, is without
consideration and void, because the agreement of the holder not to
demand interest except at such stated periods, might make the contract
less, but could not render it more beneficial to him. Van Allen v. Jones,
10 Bosw., 369. So a subsequent agreement between the same parties,
made seven years after the date of the note, and upon the consideration
that if the maker will relinquish the first agreement, the holder will
allow him to pay the principal in periodical installments, with interest
semi-annually, on the amount remaining unpaid, instead of being payable
on demand, is also without consideration and void. lb. The payment and
the acceptance of the first installment under the latter agreement, is not
such a performance of the whole contract as to make it an executed one,
or to render it binding as an accord. lb.

Note 2, Vol. 1, 89 a— Prevention of Litigation.

Where there has been a compromise between debtor and creditor, and
a release has been given to the debtor, but it is not entirely certain
whether the creditor could not avoid the compromise and release because
of the frauds of the debtor in procuring them, if the debtor gives a note
to the creditor for a portion of the' released debt and as a settlement of
the disputed claim, this will be a valid note and may be enforced by
action. Grans v. Hunter, 1 Tiff., 389. Where a debtor agreed, at the
time of giving such notes, that the creditor might retain what he had
received on the former compromise, the notes may be enforced without
returning or offering to return the money or goods received under that

compromise. lb.

If there be a controversy between persons, well based, according to the
belief and understanding of the parties, that is, a controversy real and
substantial in its character, a compromise entered into between them,
and a settlement of the controversy, will be held valid and binding, and
will be deemed a good consideration to support a promise, or to uphold
an agreement by way of exoneration and discharge. Farmers^ Bank of
Amsterdam y. Mair, 44c Barh., 6^1,652.

It is not necessary that an action should have been actually commenced
before a valid compromise can be made of matters in dispute ; for if there

he a bona fide claim made, and there is a compromise and a promise, of

payment, or other settlement of the demand, it will be founded upon a

sufficient consideration. Gooh v. Wright, 1 Best & Smith, 559.
*

Wait 11—127
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Where an action is depending, the forbearance to prosecute it is a good

consideration for a promise to pay a certain sum of money ; but in an

action to recover the money the complaint must show that there was a

demand ; it will not be sufficient to allege merely that certain disputes

and controversies existed whether the plaintiff was indebted. Edwards v.

Baugh, 11 Mees. & Wels., 041.

The giving up of a pending action, brought to try a question respiectiug

which the law is doubtful, is a good consideration to support a promise.

Ziongridge v. Dorville, 5 Barn. & Aid., 117.

The payment by the defendant to the plaintiff of a smaller sum, with

an abandonment of the defense of infancy, which had been interposed,

and a promise to pay the costs of the action, is a good consideration for

the promise of the plaintiff to accept it in satisfaction of his demand, and

it may be pleaded as a good defense to an action to recover the full

demand. Cooper v. Parker, 6 J. Scott (15 C. B.), 822.

N'oTE 3, Vol. 2, 90 a— Forbearance.

An agreement to forbear to sue is a good consideration for the promise

of a third person to pay the debt ; and although the law will not infer

that any forbearance was required or intended, merely because a new note

was taken for an old debt, yet where the evidence establishes that such

an agreement was made in connection with the making of a note having

time to run, it will hold it to be a valid and binding agreement. Mechan-
ics' and Farmers' Bank of Albany v. Wixon, 46 Barb., 218.

JVoTE 4, Vol. 1, 91 a— Assignment of Contracts.

A. owed B. upon an account, and gave his note for a part of the amount,

promising to pa^- +he balance within a specified time. B. subsequently

transferred the v. 'e account, together with the note, to the plaintiff, by
a parol transfer, aud a delivery thereof to him, and this was held to be

sufficient to make a valid transfer between the parties, although the con-

sideration amounted to fifty dollars or more. Armstrong v. .Cushney^ 43

Barb., 340. In such a case the assignee may, since the Code, sue in his

own name, upon the note, or upon the original indebtedness ; and if he

sues upon the original demand, it will be sufficient to produce and surren-

der the note at the trial. lb.

Note 5, Vol. l, 93 a— Assignment of Contracts.

Where a judgment has been recovered by a plaintiff against a defend-

ant, and the plaintiff has assigned it to a third party, if the latter assigns

the judgment there will be an implied warranty that the whole judgment
remains unpaid, and that the assignor has power to convey a good title

to the judgment. Furniss v. Ferguson, 1 Tiff., 485.

Note 6, Vol. 1, 93 b— Assignment of Contracts.

Where a mortgage is assigned and taken as a mere collateral security

for the performance of a contract to convey real estate, an assignment of

the contract will carry with it the inortgage, although it is not mentioned
in the assignment of such contract ; but the assignee of the contract will

take the mortgage subject to existing equities between mortgagor and
mortgagee, even though he paid full value, and took the assignment with-

out any notice of such equities. Wyman v. Smead, 31 How., 1.

Note 1, Vol. 1, 94 a— Assignment of Tort.

A right of action in trover for the unlawful conversion of goods and
chattels is assignable, and the assignee may sue in his own name. "WairA

V. Benson, 31 How., 411.
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Rote 8, Vol. l, 95 a— Assignment of Torts.

Where stocks are pledged to secure the payment of a note given for
borrowed money, and with authority to sell the stocks at public or private
sale, and without notice to the pledgor, the pledgee must still make a
lawful demand of the money due on the note before he can lawfully sell

the stocks ; and if a sale is made without such a demand, it will be a con-
version of the stocks, and the right of action is assignable so as to
authorize the assignee to sue in his own name. Genet v. Sowland, 45
Barb., 560; S. 0., 30 How., 360. In such a case, a notice without date
or signature, left in the office of the pledgor, to the following effect :

" If

you cannot give us $4,500 we will be obliged to use 100 shares, &c.," is

not a sufficient demand of payment to authorize a sale of the stock. lb.

After such an unlawful sale of the stock, the pledgor may assign the
right of action, and after a demand of the stock hy the assignee, and a
tender of the sum due to the pledgee, such assignee may maintain trover

for the value of the stock sold. lb.

Note 9, Vol. 1,91 a— Labor and Services. •

The plaintiflf, while in the employ of the defendant as a farm laborer,

at a specified monthly sum as wages, including board, married the defend-

ant's daughter, in November, 1858, who then resided with her father, as

a member of his family. After the marriage the daughter continued for

several years to reside with her father, and to render services for him, as

his principal housekeeper, he, in the nlean time, furnishing her, and her
children by the marriage, with food and clothing, without any agreement
or understanding, and without any accounts being kept as to the services

of the daughter or the board and clothing pf herself or children. The
plaintiff, during the same time, continued to work for the defendant and to

board in his house, and it was held that there was no implied promise by
the defendant to pay wages for the daughter's services. Conger v. Yan
Aemum, 48 Barb., 602. In March, 1852, the plaintiff and defendant made
a contract by which the plaintiff was to work for the defendant for eight

nionths at twelve dollars a month, and board. From that time until March,
1861, the plaintiff continued to work for the defendant and to board in his

family, without any further or other agreement between them ; and it was
held that a contract might be implied that the plaintiff should receive what
his services were reasonably worth, after the expiration of the eight

months, and that the relation of the parties did not negative the pre-

sumption that the plaintiff expected and intended to receive a compensa-

tion for his services. lb. It was also held that there was no implication

that the defendant's daughter should be paid for her services, nor that

the defendant should be paid for the board of his daughter's children

during the time the daughter worked for him. lb.

Note lO, Vol. l, 99 a— Subscriptions.

A subscription paper, signed by the defendant and others, contained an

express promise to pay to the persons designated therein as trustees, the

sums severally subscribed, for the purpose of raising a sum sufficient to

build an academy, though it contained a clause that such subscriptions

should not be binding until $2,500 was subscribed. The trustees, in

accordance with the terms of the subscription paper, purchased a lot and

made expenditures for erecting an academy building ; and the defendant

was one of the trustees and an active participant in all these proceedings,

until nearly the whole sum of $2,500 had been subscribed, when the

defendant erased his name from the subscription paper and claimed a

right to revoke his subscription, and it was held that he could not avoid

liability, but must pay the sum subscribed, upon the completion of the
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full subscription specified. Hutchins v. Smith, 46 Barb., 235. In such

a case, where acts were done and liabilities incurred, in pursuance of the

implied request contained in the subscription, the defendant could not re-

voke his subscription, even before the completion of the subscription. lb.

Several persons who desired that a certain portion of a highway should

be repaired, signed a subscription paper, which promised that each sub-

scriber would pay the sum subscribed by him, to one A., for the purpose

of repairing such road; the repairs were made by one B., one of the

subscribers, and after the completion of the work, A. assigned all his

interest in the subscription to B., who afterward, before suit brought,

demanded of the defendant the amount subscribed by him, and it was
held that B. could maintain an action to recover the amount so subscribed

by the deferidant. Van Rensselaer v. Aikin, 44 Barb., 547. Such a paper
contains a request, which, if complied with, furnishes a good ground of

action, whether the defendant was benefited by the work or not. lb.' In
such a case, if no person is designated to perform the work, it will be
intended that it was to be done by the direction of the person to whom
the subscriptions were made payable, and his assignment of the subscrip-

tion paper to the party performing the work, gives the latter a good
ground of action to recover the sums subscribed. lb.

The defendant, among others, subscribed for several shares of the
capital stock of a seminary of learning; the seminary buildings were
subsequently completed and a school commenced therein ; afterward a
demand was made by the trustees of the seminary, upon the defendant,

who refused to pay his subscription ; and in an action to recover the
amount, the trustees produced the subscription paper and proved the sig-

nature of the defendant, and it was held that the delivery of the
subscription to the plaintifis, the demand of payment, and the bringing
of the action, were sufBcient evidence of its acceptance, and of the
right of the defendant to the shares of stock subscribed for by him, and
that the action would lie. Riohmondville Union Seminary v. McDonald,
1 Tiff., 3V9.

The defendant, and an agent of the college, signed a paper, reading as

follows :
" I promise to pay the trustees of the ISTew York Central College

one hundred dollars, in five years, or to their authorized agent. They
agree to apply it for college purposes ;" and it was held that a mere
promise to pay, even when coupled with a promise to receive the money,
did not constitute a consideration sufficient to sustain an action on the
promise to pay. Hammond v. Shepard, 29 How., 188. But where it

appeared, in such a case, that the defendant had signed a cotemporaneous
agreement to pay such sum on condition that the college held its doors
open upon all moral subjects, and that they would use their influence on
the students to hear and investigate the subject, if the mortality of the
sou> should be presented for discussion in the lyceum, and also that the
college chapel should be open, on proper notice, for any suitable Christian
person to preach on the subject, it was held that this was a sufficient

consideration to sustain an action, when it was shown that the college
complied with the condition, or where no question was made on that
point, in the action to recover the amount subscribed. lb.

ISToTE 11, Vol. l, lOO a— Subscriptions.

Where subscriptions for the capital stock of a corporation are made
upon the condition that they are not to be binding until a specified sum
is subscribed, such sum must be subscribed in good faith, and upon terms
equally applicable to all the subscribers; and if a part of the subscrip-
tions are conditional, and were made for the mere purpose of making up
the required sum, such subscriptions will be treated as fraudulent toward
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those who subscribed absolutely, and they -will be absolved from liability
upon their subscriptions, if the sum required has not been subscribed
independently of the conditional subscriptions. New York Exchanqe Go.
V. Be Wolf, 4 Tiff., 2-73.

Note 12, Vol. 1, 105 a— Rewards Offered.

A police constable arrested a boy in A., who had in his possession a
horse and gig, under circumstances of suspicion, and, discovering that
the boy had absconded with them from B., gave notice to his superin-
tendent, who, within a reasonable time, gave notics to the defendant, who
was the boy's master. After the boy's arrest, but before the master
received notice thereof, the latter had issued an advertisement, offering a
spepified reward to any one who would give such information as should
lead to the recovery of the property and the apprehension of the thief,

and it was held, in an action by the constable to recover the reward, that
an answer, charging the constable with a breach of duty, in neglecting to
inform the defendant of the boy's arrest until after the issuing of the
advertisement, was no bar to the action. Neville v. Kelly, 12 J. Scott, N.
S. (C. B.), 740.

Note 1.3, Vol. l, 108 a— Impeaching Consideration.

In an action upon a sealed agreement, for the recovery of a sum speci-

fied therein as liquidated damages, the defendant may show, by parol
evidence, that the sum therein expressed as tte consideration, was not all

of it, in fact, paid, and may reduce the recovery, by setting off the unpaid
amount against the plaintiff's demand. Baker v. Gonnell, 1 Daly, 469.

Where a person signs a sealed guaranty for the payment of a debt by
a third party, and the instrument recites the payment of one dollar as a
consideration, the mere proof that the dollar was not paid does not rebut
the presumption of all consideration, because the seal also imports a con-

sideration, and requires the defendant to negative the existence of any
consideration before the guaranty can be held void for want of consider-

ation. Ohilds V. Sarnum, 11 Barb., 14.

Note 14, Vol. 1, 109 a— Gift.

A testator who owned some silver plate, and while living with his

daughter-in-law, who had possession of the plate, said to her :
" I will

give you all the plate that is mine," but there was not any delivery of

any portion of the plate, and this was held not to transfer the title by
gift, for the reason that a mere verbal gift, without delivery, would not

pass the title in such a case. Shower v. Pilck, 4 Exch., 478; Irons y.

Smallpeice, 2 Barn. & Aid., 551. See Note 15.

A., haidng funds in the hands of B. his banker, directed him to place

the money to the credit of accounts, to be opened by B. in the name of

A.'s children, who were of tender years ; but after B. had done this, he

continued to recognize the authority and directions of A., in the manage-
ment of the fund, and it not appearing that A. had been indebted to his

children, or that he had received any consideration upon the transfer of

the credits, or that the children had ever had notice thereof, or received

possession of the securities, it was held that notwithstanding such change

in the accounts, A. could maintain an action in his own name, against B.,

for the recovery of the money, because such a transfer was iiot a gift in

presenti nor in futuro. Geary v. Page, 9 Bosw., 290.

Note 15, Vol. i, 109 h— Gift.

A barge, while in the possession of the donee, and while worked by
him as the servant of the owner, was given to him by the owner ;' after-

ward the donee worked it as his own barge, and paid the wages of the
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crew on his own account, until the donor's death, and this was held to

be a valid gift, as the use of the barge by the donee, as owner, after the

gift, was a sufficient change in the possession. Winter v. Winter, 1 Best

& Smith, 997. In this last case, the cases of Shower v. Pilch, and Irons

v. Smallpeice, cited in note 14, are criticised as going to the extreme

verge of thie law.

A title is not passed by gift unless possession, or the means of obtaining

it, are conferred by the donor and accepted by the donee, but it is not

necessary that there should be a total exclusion of the former, or of the

means of a resumption, of the possession by the donor. Where it appeared
that A., the testatrix, "had been confined to her room by illness for some
twenty years, and to her bed for some six years previous to her death,

kept in her room a bureau and some trunks containing gold and silver

coin and jewelry ; and that about six weeks before A.'s death, she handed
to B., who had lived with and taken care of her for twenty-seven years,

the keys of the bureau and of the trunks, and said :
" Here, A., are these

keys ; I give them to you ; they are the keys of my trunks and bureau

;

take them and keep them, and take good care of them ; all my property
and everything I give to you

;
you have been a good girl to me, and be

so still
;
you know I have given it all to you, take whatever you please

;

it is all yours, but take good care of it ;" it was held that the language
of the donor, accompanied by the delivery of the keys of the trunks and
the bureau, evinced the intention of the donor, and placed the donee
in the possession of the means of assuming absolute control of the con-

tents, at her pleasure, and constituted a valid gift of the coin and jewels '

in the trunks and the bureau. Cooper v. JBurr, 45 Barb., 9. It was also

held, that, although the evidence did not show that B., the donee, had
ever removed the trunks or bureau, or had even handled their contents,

this was not a controlling consideration in the case, and did not render
the gift invalid. lb. Scott v. Simes, 10 Bosw., 314.

Note 16, Vol. 1, llO a— Gift.

A policy of life insurance may be the subject of a donatio mortis causa ;
and where the donor was taken suddenly ill ; and while ill, and after-

ward, before her death, she gave the policy and deposit note to the donee,
saying, " These are yours," at the same time expressing a belief that she
was dying, it was held that if she believed sjie was dying it was a valid

gift, donatio mortis causa. Witt v. Amis, 1 Best & Smith, 109, and see

ib. Ill, note.

The note of a third person is a subject of gift, and where a note is pay-
able to the payee's order, and it is properly indorsed by him, the posses-
sion of the note is sufficient evidence of the plaintiff's title to entitle him
to recover upon it. JBedellx. Carll, 6 Tiff., 581.

Stocks are also a valid subject of gift, and where a donor, who owned
bank stocks, delivered a cloth pocket such as is usually worn by women,
detached from any garment, with a pocket-book therein, containing a cer-

tificate of ownership of such stock, to a step-daughter residing with
her on the niost intimate and affectionate terms, accompanied with the
declaration, " Here, I give you this ; I make you a present of it ; I have
an other, and want you to wear them, they are so very handy," this

was held to be a valid gift of the stock. Allerton v. Lang, 10 Bosw., 362.

'Such a declaration will not be construed to be confined to a gift of the
mere pocket without its contents, where it appears that the donor had just
before taken out of the pocket-book a sum of money and delivered it to

the donee to present it to a third party, as a gift, and then had replaced
in the pocket-book the certificate of stock before delivering them to the
donee Ib. '
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Note 17, Vol. l, ill a— Assent of Parties.

A contract for the purchase of goods which were to arrive by a vessel
called the " Peerless," will not hind the purchaser to take the goods if

they are brought by an other vessel called by the same name and of which
he had no knowledge, especially when the latter vessel does not arrive
until after a two month's later period than the former one by that name.
Baffles V. Wichelhaus, 2 Hurlst. & Colt, 906.

Ka corner or a boundary line is agreed upon by adjoining land-owners,
and the location is made and assented to under a mistake of facts, such
location is not binding if corrected promptly after the discovery of the
mistake. Coon v. Smith, 2 Tiff., 392.

Rote 18, Vol. 112 a— Assent of Parties..

Contracts may be made by telegraph as well as in other modies, and'

when parties have previously agreed that their communications shall be
made by telegraph, there is an implied warranty by each party that his

comm.unication to the other shall be received. Trevor v. Wood, 41 Barb.,
255. A communication by telegraph- is merely initiated when it is deliv-

ered to the telegraphic operator ; it is completed when it comes to the
possession of the party for whom it was designed. lb. The rule relating

to letters mailed is not applicable to communications sent by telegraph,
and therefore the delivery of a message to a telegraphic operator is not
like the mailing of a letter, a delivery to the party for whom it was
designed. A telegraph company is the agent of the employer, while the
post-office is a public institution and not the agent of any person. lb.

Rote 19, Vol. 1, 112 b— Assent of Parties.

It is sometimes important to determine where the cause of action arose,

and this may depend upon the mailing or reception of letters. The
defendant, who resided in London and carried on business there, wrote to

the plaintiffs, who resided and carried on business at Stamford, and
ordered them to do certain work for him. The letter was received by
the plaintiffs at Stamford, and the work was done there ; &.nd it was held

that the cause of action arose in Stamford, and that a local court, which
could not entertain actions unless they arose within its jurisdiction, had
authority to hear an action arising upon such contract. Newaomb v. De
Moos, 2 Ell. & E., 271.

Note 20, Vol. 1, 117 a— Contracts.

A. sold to B. and C, jointly, a quantity of goods which were to be
paid for in cash on delivery, or by the note ofB. at three months, indorsed

by C. A part of the goods were delivered by A., but he refused to

deliver the remainder of them because B. had failed. N"o tender of the

balance of the goods was made by A. to either B. or C, nor was any
demand of the purchase price made upon either of them; and in an
action for the price, brought before the expiration of the three months, it

was held that it would not lie, because the contract was entire, and there

could be no recovery until all the goods were delivered, and also because

the insolvency of one of the purchasers did not absolve A. from the duty

of tendering the goods to the solvent purchaser, and making an election

whether to take the note or the cash. Soloman v. Neidig, 1 Daly, 200.

If there is a contract for the sale and delivery of two distinct parcels

of goods, it must be clear that it was intended that both parcels should

,be delivered before payment was to be made for either of"them when
delivered ; for in the absence of evidence on that point, the intendment

will be that the sales were distinct transactions, and that the vendor is

entitled to payment for either parcel on its delivery. Swift v. Opdyke, 43

Barb., 274.
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Note 21, Yol. 1, 119 a— Contracts.

A., by a contract in writing, agreed to work for B. as a brewer, for the

term of ten years, and B. agreed tbat on the due, full and complete per-

formance of such service, he would pay to A. £20 on the execution of the

agreement, and furnish~him with a house and with coals during the whole

term of ten years, and also pay to him the sum of £2 10s. weekly during

the term. A. entered into such service under the agreement,. but some

eight years afterward he was taken ill and was unable to attend per-

sonally to such business for several months, though he in the mean time

instructed B. in the art of brewing at his request, and upon his recovery

he again attended personally to such business as usual, and it was held

that inasmuch as B. had retained A. in his service during such sickness

instead of rescinding the contract, and had also cojati^nued him in his

employment after his recovery, and had paid the wages therefor as agreed

in the contract, he was liable to A. for the weekly sum stipulated during

the time he was unable to work, by reason of his sickness. Guckson v.

Stones, 1 Ell. & E., 248.

Note 22, Yol. l, 121 a— Indemnity Bonds.

A bond is not void for uncertainty when it can be rendered certain by
extrinsic facts, and where a bond was conditioned for the payment of a spe-

cified sum, or so much of it as should remain unpaid on certain notes

indorsed by the obligees and held by the obligees, after the application to

the payment thereof of all moneys received from the makers or from the

collateral securities accompanying the same, it was held that the bond was

not void for uncertainty. Troy City Bank v. Bowman, 43 Barb., 639.

Note 23, Yol. l, 122 a— Indemnity Bonds.

In actions for the breach of an indemnity bond, if the plaintifi" states

no special damages in his complaint, he is confined in his recovery to such

damages only as arise from the breacli, and then only to such as are prox-

imate, and are the fair legal and natural result of the act provided against.

Hallock V. Belcher, 42 Barb., 199. In an action on which an attachment

was issued for the seizure of a vessel, the bond for such attachment was
conditioned for the payment of " all expenses, damages and charges which

might be incurred by the owner or master of the schooner, or to which

they might be subjected by the unloading said goods from said vessel, and

for all necessary detention of said vessel for that purpose," and it was
held that the obiligee could not, in an action upon the bond, recover

compensation for such legal expenses as he had been subjected to in

defending an action commenced in Florida against the schooner, by the

consignees of the goods. lb.

Note 24, Yol. 1, 125 a— Undertakings under the Code.

On an appeal to a county court from a judgment of a justice of the

peace, the undertaking provided that if judgment should be rendered
against the appellant " on said appeal," and execution be returned unsat-

isfied, he would pay the amount ; it was held that the surety was liable

for all the costs incurred by an appeal to the supreme court, even though
the judgment of the justice was reversed by the county court, if that

judgment was in turn reversed by the supreme court; and it was also

held that the words " on said appeal" did not limit the liability to such

costs as might be incurred on an appeal to the county court, but extended
such liability to the result of the final judgment on any ultimate appeal.

DooUttle V. Dininny, 4 Tiif., 350. See also Bobinson v. Plimpton, 11 E,

P. Smith, 484.
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l^OTE 25, Vol. 1, 125 h— Bastardy Bonds, &c.

An action cannot be maintained against the administrator of the mother
of a bastard child for the maintenance of the child after the death of the
mother. Buttinger v. Temple, 4 Best & Smith, 491.

Note 26,Vol. l, 127 a— Bastardy Bonds, c&c.

Where an order of filiation has been duly made, and the putative father
has executed a legal bond in pursuance of such order, the superintendents
of the poor have no authority to discharge such bond, nor to release the
putative father from its conditions, without requiring some compensation
or equivalent which will effectually support the child in the manner con-
templated by the statute, or at least tend to such support. People v.

Mitchell, 44 Barb., 245.

Note 27, Yol. l, 131 a— Chattel Mortgages.

A mortgage givefi to recover the purchase-money of a farm, and which
provides that such mortgage shall be a lien upon all wood cut upon the
farm, is a valid lien upon such wood after it is cut, but the instrument is

not a chattel mortgage, although it is a valid lien upon the wood as

against the mortgagor or his creditors, even though not filed as a chattel
mortgage. Wovd v. Lester, 29 Bs,rb., 146.

Note 28, Vol. 1, 133 a— Chattel Mortgages.

Although a bill of sale is absolute on its face, yet parol evidence is

admissible to show that the property was transferred for the mere pur-

pose of securing a debt, and if this is shown, the instrument will be a
mere chattel mortgage in its character and effect ; and any interest which the
mortgagor may have over and above the payment of the secured demand
will be subject to the claims of other creditors of the mortgagor. Smith
y. Beattie, 4 Tiflu, 542. A clause in such an instrument authorizing the
mortgagee to take possession of the property which was unfinished and in

the process of manufacture, and to expend whatever money might be
necessary to render it salable in market, and directing him to sell and
convert the property iilto money, and then take from such funds the

amount due to him, does not invalidate the instrument. lb.

Note 29, Vol. 1, 133 b— Chattel Mortgages.

A bill of sale from A. to B. of a vessel, where such bill is absolute on its

face and was dated in June, 1856, and registered in December, 1857, may
be shown to be a mere chattel mortgage by proving a written defeasance

of such bill of sale, where the evidence is ofiered in an action brought by
a party who had furnished supplies for such vessel in September, 1857,

and it may also be shown that the defendant did not have any absolute

interest in such vessel until October, 1857, and after such supplies had been
furnished, and that he did not take possession of the vessel until after the

latter date, when the evidence is offered to rebut the presumption of own-
ership which might arise from theregistry of the vessel in the mortgagee's

name. Bryan v. Bowles, 1 Daly, 171. See also Baxter v. Wallace, 1

Daly, 303. See Note 37.

Note 30, Vol. l, 134 a— Chattel Mortgages.

Where a chattel mortgage is transferred merely as a collateral security

for the payment of a debt, such transfer is a mere pledge of the mortgage,

and not a mortgage of it. Haslcins v. Kelly, 1 Abb., N. S., 63. In such

a case, the pledgor of the mortgage may afterward assign the mortgage

to a third person, who may enforce it by a sale of the mortgaged goods

but subject, however, to the rights of the pledgee. lb.
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N'oTE 31, Vol. 1, 134 5— Chattel Mortgages.

Where a party lends money and he relies upon the check -of a third

party which is held by the borrower, there must be some delivery of the

check to the lender, or some other act showing an actual transfer of

the check to the lender, or he cannot claim the avails of the check on the

ground that he is a bonafide holder of it as a pledgee for value. Russell v.

Scudder, 42 Barb., 31. In such a case, if there is no assignment of the

check, no transfer of the title to it, no understanding or agreement by
wliich the ownership of it is changed, and where the borrower's other

paper or security is taken, the title in the check will not pass without a
delivery of it. lb.

Note 32, Vol. 1, 137 a— Chattel Mortgages.

A tenant of a farm who has set out wine plants thereon during his ten-

ancy may mortgage them by a chattel mortgage, and the mortgagee will

take title in preference to the vendee of the landlord. Wintermute v.

Light, 46 Barb., 278. Such plants are usually cultivated like raspberries,

grapes or hops, though they are generally transplanted every year or two,
and they are personal property as between landlord and tenant, and may
be removed, sold or mortgaged by the tenant. lb.

JSfoTE 33, Vol. 1, 137 b— Chattel Mortgages.

The owner of land may lawfully contract for its cultivaffion, and may
provide in whom the ownership of the product shall vest ; and where A.,

the owner of land, permitted B. to raise a crop of flax thereon, under a
written contract, upon the terms that the flax raised should belong to A.
until the agreed rent of the land should be paid, it was held that, although
there could not be an executed sale of a crop not yet raised and in exist-

ence, there might, notwithstanding, be such an agreement as that made,
and that it would attach upon the growing crop as soon as it became
property in any one, and that A., the owner, could hold such crop in prefer-

ence to the execution creditors of B. Andrew v. Newcomb, 5 Tifi"., 417.
A dairy farm, with the cows and all the flxtures and implements thereon,

was leased by the plaintiff to one S. at an annual specified rent, payable
at a fixed time. The lease contained a clause which provided that all the
products of the farm and cows should be and remain the property of
the_ plaintiff until the rent was paid, and this was held to vest in the
plaintiff the title in the crops and the products of the cows as the articles

came into existence, and that he could maintain trespass against an officer

who took and sold the crops on an execution against the tenant without
first paying the rent due. Van Hoozer v. Cory, 34 Barb., 9.

A chattel mortgage given by a tenant to his landlord to secure the lat-

ter for the rent of the farm, is valid, although the articles mortgaged are
the gro-wing crops, and the butter and cheese to be made from the cows
then on the farm. Conderman v. Smith, 41 Barb., 404. At law a sale

or a mortgage of property to be acquired in future, where the vendor or
mortgagor had neither the thing itself nor the agent of its production at
the time of making the contract, does not transfer any title or interest in
the thing attempted to be sold or mortgaged. But if the future acquired
property is to be the product of the present property of the vendor or
mortgagor, as the wool growing on a flock of sheep, or the produce of a
dairy or a farm, or anything of that character, then the sale or mortgage
will take effect upon the property as soon as it comes into existence, and
the contract will be perfectly binding at law. lb.
But where the lease does not reserve the title to the products of the

farm or of some living animal, the freight of a vessel, or the like, but
merely provides that the landlord shall have, as a security'for his rent, a
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lien upon all the goods, wares, chattels, implements, fixtures, tools and
other personal property which are or may be put upon the demised prem-
ises, with the right to take and sell the property in the same manner
as upon a chattel mortgage, this will not be sufficient to create a lien upon
the hay cut upon the farm as against a creditor who has a judgment and
execution against the tenant, and who sells the tenant's interest in the hay
by virtue thereof. JBuskirk v. Cleveland, 41 Barb., 610. If such a clause
in the lease could be construed to render the instrument a chattel mort-
gage, it would be void for uncertainty as to the property, because it

does not identify the property intended to be mortgaged ; and again, it

would be void as against creditors if not filed in the proper town clerk's

office. lb.

So where a lease contains a clause which provides that the landlord
''shall have a lien upon the crops as a security for his rent, and that the
tenant shall market them," this language does not import a sale or a mort-
gage, because a mortgage is a conditional sale, and no words of sale are
contained in such a clause, and a sale of the crops by the tenant to a per-

son who had knowledge of all the facts will be valid. Milliman v. Weher,
20 Barb., 37. The power of sale conferred upon the tenant by the terms
of the lease, would be sufficient to protect the rights of one who purchased
the crops of the tenant. lb. So far as this case declares that the future

product of lands cannot be mortgaged, it is overruled in the cases cited in

this note.

Note 34, Vol. l, 139 a— Chattel Mortgages.

Although a chattel mortgage is not invalid as a matter of law, merely
because it provides that the mortgagor shall remain in possession of the
mortgaged property and sell it for cash, which is to be paid over to

the mortgagee and applied by him on the mortgage, yet in such a case the

mortgagor constitutes the mortgagee his agent, and the amount of money
received from such sales by the mortgagor must be credited on the mort-

gage, whether the money was paid over by the mortgagor or not, when-
ever a question arises between the creditors of the mortgagor and the

mortgagee as to their respective interests in the mortgaged property.

GonhUng v. Shelley, 1 Tiffi, 360.

N'OT.'E 35, YoL. 1, 139 l— Chattel Mortgages.

Where chattels are covered by a valid mortgage with a continuing

right of possession in the mqrtgagor, his interest, and that only, can be
rightfully taken and sold on behalf of his creditors ; and on the sale pos-

session of the property may be given to the purchasers ; but if such

property is sold to numerous difierent bidders, and it is consequently

scattered and dispersed so as to render it difficult or impossible for the

mortgagee to obtain possession of it under his mortgage, such sale is an

actionable injury, and the mortgagee may recover such damages as result

to his lien or title in consequence of the sale, though he cannot recover as

of course, the entire value of the property sold. Manning v. Monaghan,
9 E. P. Smith, 639/ Gordet v. Asseler, 8 E. P. Smith, 225 / Manning v.

Monaghan, 1 Tiffi, 585 ; S. C, 10 B^., 231.

Note 36, Vol. l, 139 c— Chattel mortgage.

A mortgagor of chattels has no legal power to pledge the mortgaged

property to a third person in such a manner as to prejudice or impair the

mortgagee's rights. BissellY. Pearce, 1 Tiffi, 252. If the property mort-

gaged consists of living animals, the mortgagor cannot pledge them for

their keeping, so as to create a lien that will interfere with the mort-

gagee's right to the possession of them, discharged from any claim under

such pledge. lb.
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Note 37, Vol. 1, 140 a— Chattel Mortgages.

C. the mortgagor was a householder having a family, and he was the

owner of sixteen sheep and ten lambs, which he mortgaged on the 20th

of May, 1857, to one F. to secure a valid demand; on the 12th of June,

1857, F. released his claim under the mortgage to C. the mortgagor; on

the 10th of Juue, 1857, the defendant as an officer attached all of the

sheep and lambs ; in an action by C. against the officer the latter claimed

that the property belonged to F. the mortgagee, and that he was respon

sible to F. and not to C. ; but this defense was overruled and the officer

was held liable for a wrongful taking ; the court holding that the equity

of redemption and the release of the mortgagee's claim was a sufficient

interest in the property to maintain the action ; that the officer was a

mere wrong-doer and could not avail himself of the alleged title in F. as

mortgagee, because no claim under his title was pretended or shown by
the officer ; and that although the mortgage was a waiver of the exemp-
tion as between C. and F. there was no waiver of such exemption so far

as the officer was concerned, and that the action was well brought. Clapp
V. Mott, 7 Tiff:, 253 ; Frost v. Mott, lb. 253.

Note 38, Vol. 1, 141 a'— Chattel Mortgages.

A chattel mortgage is extinguished by a payment which is made with
the mortgagor's money, and by a person who purchased the mortgaged
property at a sheriff's sale on executions against the mortgagor, for the

purpose of aiding the debtor in defrauding his creditors. Thompson, v.

Van Vechten, 13 E. P. Smith, 568. Though the purchaser in such case

buys the property on his own credit, and takes an assignment of the mort-

gage with a view of preserving its lien as against subsequent existing

incumbrances, the assignment will be ineffectual, and will not protect his

title to the chattel, even for moneys paid out by him for the purpose of

completing such sale. lb.

JVoTE 39, Vol. l, 142 a— Chattel Mortgages.

Where the real interest of a person in a vessel is that of a mere mortga-
gee, and he has never taken possession of it, he will not be liable for sup-

plies furnished for such vessel, although he holds his title by a bill of sale,'

and the vessel has been registered in his name, as owner. Baxter v. Wal-
lace, 1 Daly, 303 ; Bryan v. Bowles, 1 Daly, 171. See Note 29.

JSToTE 40, Vol. l, 143 a— Chattel Mortgages.

A mortgagee may properly take from the mortgagor a further or other

instrument of indemnity to secure the mortgagee for loss by reason of the
indebtedness for which the mortgage was given, and the taking of such

further security does not affect his right to enforce the collection of the

mortgage, even when the creditors of the mortgagor claim the right to

sell the property upon their execution against such mortgagee. Miller v.

LocTcwood, 6 Tiff., 293.

Note 41, Vol. 1, 145 a— Chattel Mortgages.

As a general rule, the law of the place where the contract was made
governs in deciding whether such contract is illegal ; and if it was valid,

according to the laws where it was made, it will be valid everywhere, and
will be enforced by the courts. Branley v. South Eastern B. B. Co., 12

J, Scott, N. S., 63.

Note 42, Vol. l, 145 h — Chattel Mortgages.
,

Where a chattel mortgage contains a power which authorizes the mort-
gagee, in case of a default in payment, to take the mortgaged property
and " to sell the same," and apply the avails in payment of the debt ; and
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wliere it also contains a clause that the mortgagee may, at any time when
he shall feel unsafe, even before the day of payment, take possession of the
property, and " sell the same at public or private sale," this is sufficient,

after a default, to authorize a sale by the mortgagee at private sale, with-

out any notice to the mortgagor ; and if the sale is fair and bona fide, it

will effectually bar the mortgagor's right of redemption. Chamberlain v.

Martin,, 43 Barb., 607.. Such a sale operates as a foreclosure of the
mortgage, and bars any action for a redemption of the property. lb.

Note 4.3, Vol. 1, 149 a— Chattel Mortgages.

Where a sheriff is sued for seizing goods by virtue of an attachment
issued by a justice of the supreme court, under the provisions of the
Code, he may defend and justify the seizure on the ground that the sale

to the plaintiff was fraudulent as against the creditors who were plaint-

iffs in the attachment action. Sail v. Stryker, 13 E. I^. Smith, 596; re-

versing S. C, 29 Barb., 105 ; and 9 Abb., 342 ; and see JTellij v. Zane, 28

How., 128. A creditor, by attaching property in the possession of his

debtor, acquires a specific lien upon his interest, and is entitled, like a
judgment creditor, to impeach the colorable title of a fraudulent mort-
gagee. Mster V. Mott, 1 Tiff., 253 ; Clapp v. Mott, ib.

Where a sheriff has an execution against a mortgagor of chattels, and
he levies upon such chattels and sells them, the sale will merely operate
to transfer the mortgagor's equity of redemption of the chattels to the
purchaser, under such execution sale. Carpenter v. Simmons, 28 How., 12.

JVoTE 44, Vol. 1, 152 a— Chattel Mortgages.

A written contract for the leasing of chattels for a specified term, at an
agreed rent for the use of them, with an agreement to give a good bill of
sale of tham to the lessees at the expiration of the term, if they punctu-
ally pay the rent, is not a sale i7i presenti, but a mere bailment, nor is

the contract a chattel mortgage by the lessee ; and therefore the contract
need not be filed as a chattel mortgage. Neidig v. Eifler, 18 Abb., 353.

A written transfer of a chattel mortgage as a mere collateral security

for the payment of a debt, is a pledge, and not a mortgage, and therefore

it need not be recorded. Ilaskins v. Kelly, 1 Abb., N. S., 63.

Note 45, Vol. l, 154 a— Chattel Mortgages.

Where a chattel mortgage is given to secure an existing indebtedness-
and also to secure future advances, and these facts appear on the face of

the mortgage, it is not important that the sum stated as the consideration

should agree with the amount of the indebtedness existing at the time it

was given ; and though the sum stated as the consideration is double the

amount of such indebtedness, this fact will not render the mortgage
fraudulent as a matter of law, as it contains a notice to other creditors

that the mortgage will stand as a security for whatever amount of in-

debtedness may be incurred under such mortgage. Miller v. Lockwood, 5

Tiff., 293. The rule is the same in relation to mortgages of real estate.

Robinson v. Williams, 8 E. P. Smith, 380.

Note 46, Vol. l, 155 a— Chattel Mortgages.

Where the articles mortgaged by a chattel mortgage describes them as
" all the dry goods, boots and shoes, millinery goods, and gentlemen's

furnishing goods and stock in trade, then in the store occupied by M. <fe

D.," the mortgagors, this description, although general, may be rendered

sufficiently definite by evidence showing what goods there were in the

store at the time of executing the mortgage, and it will convey all goods
which answer the description. ConMing v. Shelley, I Tiff., 360.
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N'OTB 47, Vol. 1, 165 a— Chattel Mortgages.

Where chattels are in the possession of a person other than th( owner,

and he mortgages or transfers them by a bill of sale, an immediate change
of possession is not necessary even as against the creditors of the vendor
or mortgagor, if the want of a change of possession is sufficiently

accounted for. Goodwin v. Kelly, 42 Barb., 194. Where property was
sold by an agent, and the vendor was absent at the time of the sale,

though it was in a wareroom formerly occupied by him and his partner,

one B., but it was then occupied by the partner alone; and where it

appeared that shortly after the sale the vendee demanded the goods
of B., who claimed payment of commissions .on the sale before he would
give up the goods to the purchaser, and suggested that there was a pros-

pect of selling a part of the property if it was left with him ; this was held

to be a sufficient explanation of the want of a change of possession. lb.

If the transaction should be regarded as an absolute sale, and it was
made in good faith, then no actual, immediate, or continued change of
possession is necessary. lb.

Where chattels are in goo-d faith transferred by a bill of sale, no one
but the creditors of the vendor or subsequent purchasers from him in good
faith, can allege that such sale was fraudulent as to creditors ; and if a
party would assume the rights of a creditor, he must prove his claim to

that position by legitimate evidence ; his own affidavit which was used to

procure an attachment of the property, is not sufficient proof that he is a
/creditor. Glute v. Fitch, 25 Barb., 429.

N'oTE 48, Vol. l, 169 a— Chattel Mortgages.

When chattels have been mortgaged, and a party purchases them with
actual knowledge of the existence of the prior mortgage, he is not a bona
fide purchaser, and therefore he cannot raise the objection that by its own
limitation the mortgage had ceased to be a lien, and that it had not been
legally renewed. Lewis v. Palmer, 1 Tiff., 272.

JSToTE 49, Vol. l, 172 a— Chattel Mortgages.

Where a mortgagee duly files a chattel mortgage given to him, he dis-

charges the duty imposed by law, and his lien will be perfect even though
the clerk or register should fail to index it, in consequence whereof a third
party purchases such property, after a search and a failure to find any
record of the mortgage. Dikeman v. Puckhafer, 1 Daly, 489 ; S. C, 1

Abb. N. S., 32.

N'oTE 50, Vol. l, 173 «— Chattel Mortgages.
The time prescribed by statute for the filing of a chattel mortgage, so

as to render it an effectual security in full force, relates to the first filing

of the mortgage, and it is limited to a period of thirty days immediately
preceding the expiration of the term of one year from such first filing.

Newell y. Warner, 44 Barb., 258. A filing before the commencement of
such thirty days would be as nugatory as a filing after the expiration
of the year from such first filing. lb. To keep the mortgage on foot as

against creditors and subsequent mortgagees or purchasers in good faith,

there must be successive annual filings of copies of the mortgage. lb.

;

Nitchie v. Townsend, 2 Sandf., 299. A mere statement of the amount
due to the mortgagee, where made by the mortgagor, or by any other
third person, without any authority for that purpose from the mortgagee,
will not answer the requirement of the statute, and wUl be a nullity,

because the statute contemplates a statement made by the mortgagee, or
his lawful agent or attorney, which shall exhibit the interest claimed by
him m the property by virtue of his mortgage. lb.
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Where chattels are mortgaged, hat there is no change of the possession
of the property, and the mortgage is not filed as required by the statute,

it will be void as against the claims of a creditor at large whose claim
accrues during the time the default in filing continues, although such cred-
itor may not be liable to raise the question until he has obtained a judgment
or other legal process against the property. Thompson v. Yan Vechten,
13 E. P. Smith, 568.

Although a creditor may take advantage of an omission to file or refile

a mortgage, yet a subsequent mortgagee or purchaser cannot do so unless

he becomes such purchaser or mortgagee during the existence of the
default in filing or refiling it. lb.; Meech v. I^atchin, 4 Kern., 71 ; Lati-
mer V. Wheeler, 30 Barb., 485 ; Dillingham v. Ladue, 35 Barb., 38.

Note 51, Vol. 1, 173 b— Chattel Mortgages.

Where a chattel mortgage has been once duly filed, and a third party
takes a second mortgage upon the same property, within a year after the
first mortgage was filed, an omission to refile such first mortgage within
the thirty days before the expiration of the year from its filing, will not
aflect its validity as against such second mortgagee, or those claiming
title under his mortgage. Latimer v. Wheeler, 30 Barb., 485.

So, where a mortgagor, within a year from the first filing of the mort-
gage given by him, sells the mortgaged property to a third party, the
latter will take the property subject to the lien of the mortgage, and an
omission by the mortgagee to refile the mortgage in the proper time,

within the thirty days preceding-the expiration of the year, will not affect

the lien of the mortgage as against such purchaser, or one who derives title

from him. Dillingham v. Ladue, 35 Barb., 38 ; Wiles v. Glapp, 41 Barb.,

645. The refiling of a chattel mortgage in the town in which the debtor
resides, is only necessary for securing the lien as against the creditors of

the mortgagor, or as to subsequent purchasers or mortgagees in good
faith. lb.

Where a chattel mortgage has once been duly filed, the mortgagee may
maintain trespass against a third party who unlawfully takes the property
out of the mortgagor's possession and sells it, within a year from such
filing, even though the mortgage is not refiled at all, and although the

action was not brought until more than a year after such first filing, and
after the mortgage had become due, and after duB demand of the property
from the party who took and sold it. Manning v. Monaghan, 10 Bosw.,

231 ; see S. C, 1 Tiff., 585.

WoTE 52, Vol. 1, 176 a— Chattel Mortgages.

The certificate of a town clerk in whose office a chattel mortgage is

filed is only evidence of the fact that such mortgage, or copy, and state-

ment were received and filed in the manner stated in the certificate ; but
such certificate is no proof of the existence of the mortgage, nor that the

paper purporting to be a copy of the mortgage is a copy of it ; and if the

execution of the mortgage is to be proved it must be done in the usual

manner by producing and proving its due execution, or by showing its loss

and then proving its contents by secondary evidence. Bissell v. Pearce, 1

Tiff, 252.

Note 53, Vol. 1 176 h— Special Contracts to Labor.

Where it is agreed that a certain sura of mdtiey shall be paid to a mar-

iner as soon as he proceeds to sea, agreeably to the shipping articles, he

must perform the conditions before he can claim the money ; and if he

leaves the vessel while she is temporarily stayed in the harbor by accident,

head winds, or the like, and before the vessel reaches the main ocean, he
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has not proceeded to sea in the sense that will entitle him to the money
promised, and he cannot recover by action. James v. Hagar, 1 Daly, 517

HoTE 54, Vol. 1, 177 a— Special Contracts to Labor.

Where a contract is made for doing the mason work of a building, and
it is stipulated that payment therefor is to be made " whfen all the works,

are completely finished and certified ,by the architect to that efieot," a
certificate of the architect that the contractors " have corffpleted the mason
work to your building" is sufiicient, and entitles the contractor to recover
the contract price. Stewart v Keteltas, 9 Bosw., 261.

Note 55, yoL. 181 a— Special Contracts to Labor.

Where two parties enter into a contract which is to be performed at a
future day, and before the day for its performance arrives, one of them
gives the other notice that he does not hold himself bound by it, the other
is at liberty to treat such renunciation as a breach of the contract, without
waiting the arrival of the day fixed for its performance. Danube, <&c., Rail-
vjay Co. V. Xenos, 11 J. Scott, N. S., 152. On the 9th of July, A., by his

agent, agreed to receive certain goods of B., on board his ship to be carried

to a foreign port; the shipment to commence on the 1st of August. On
the 21st of July, A. wrote to B. stating that he did not hold himself respon-
sible for the contract, the agent having no authority to make it ; and on
the 23d he wrote again ofiering a substituted contract, but still repudiating
the original contract. B., by his attorneys, gave A. notice he should hold
him bound by the original contract, and that if he persisted in refusing to
perform it, he (B.) should forthwith proceed to make other arrangements
for forwarding the goods to their destination, and look to him for any loss.

On the 1 st of August, A. again wrote to B., stating that he was then pre-
pared to receive the goods on board his ship, but making no allusion to the
original contract. B. had, however, in the mean time entered into a nego-
-tiation with one S. for the conveyance of the goods by an other ship, which
negotiation ended in a contract for that purpose with S. on the 2d of
August. B. thereupon sued A. for refusing to receive the goods pursuant
to his contract ; and A. brought a cross action against B. for refusing t6
ship the goods ; and it was held that B. had a right to treat A.'s renuncia-
tion as a breach of the contract, and that he might maintain the action
for such breach ; and also that such renunciation was a good defense to the
cross action of A. ; and that it sustained B.'s defense to A.'s action, which
was that before breach of the contract, A. discharged him from its perform-
ance, lb; see vol. 1, 940.

JVoTJE 56, Vol. l, 184 a— Special Contracts to Labor.
Where a clerk is employed under a contract which provides that he

shall have a commission on all business done by him, and that a monthly
allowance shall be paid to him on account of it, and that the balance is not
to be paid until the end of the year, and that such balance shall be forfeited
if he does not remain until the end of the year, the employer has a right
to dismiss such clerk and discontinue his services before the end of the
year, and thus prevent him from earning the balance of the commissions
provided there is a sufficient cause therefor, by reason of such frequent
intoxication as unfits him for the proper discharge of his duties ; and in
such a case the employer is not bound to dismiss him immediately upon
such misconduct ; and his permitting a day to pass before discharging
him, IS not a waiver of the forfeiture. Huntington v. Claflin, 10 Bosw.,

So where a servant was hired upon the terms that if he should, at
any time during his service, voluntarily become drunk, he should forfeit
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all wages then due, and that the employer should cease to be liable for the
same or any part thereof, it was held that if such servant became drunk
during his service, in violation of the agreement, he forfeited all wages due
hinj at the time of getting drunk, and that a subsequent promise by the
employer to pay such wages was void for want of consideration, and
would not sustain an action for the forfeited wages. Monhman v. Shep-
herdson, 11 Ad. & Ell., 411 ; and see Huntington v. Claflin, 10 Bosw.,
262. But, in such a case, if the servant continues in service under the con-
tract after such intoxication, he may collect such wages as he may earn
afterward under the contract of hiring. lb;

Note 51, Vol. 1, 187 a— Landlord and Tenant.

Where there is a written lease of premises for the term of five years,

an oral agreement by the tenant to relet a portion of the premises to his

landlord for the same term is void by the statute of frauds, as a lease for

the entire term, but it operates, under such statute, as a lease from year
to year during the time it is occupied. Lounsberry v. Snyder, 4 Tiff., 514.

KoTE 58, Vol. 1, 190 a— Landlord and Tenant. ,

Where a person acknowledges the right of an other to premises, and
makes an agreement with him for the occupation thereof by himself as

tenant, for a limited period, he cannot dispute his landlord's title by set-

ting up an outstanding claim held by himself from a difierent party, when
the landlord had no notice of such claim at the time he leased the prem-

ises. Peoples. Stiner, 45 Barb., 56; S. C, 30 How., 129.

The principle that a tenant may not dispute the title of his lessor who
has put him in possession of the premises, is not unqualified. The rule is,

that a tenant may not accept possession from a lessor, hold and enjoy

under the demise, and then refuse to pay the rent, or refuse to yield the

possession to his lessor at the termination of his lease, and justify his refu-

sal in either case, by alleging or proving that the lessor, under whom he

has had such enjoyment, had in fact no title. But an eviction under a

paramount title is a defense, whether such title was in the evictor before

the lease, or was acquired by him after the lease was executed. Moffat v.

Strong, 9 Bosw., 57. A tenant who has been evicted and put out of pos-

session by one having a title paramount to that of the landlord, may defend

an action brought by the latter for rent, although the ouster was not by
virtue of a judgment decree or any other legal process ; though the burden

will be upon the tenant to show that he acted in good faith, and that such

title was in fact paramount. lb. If the eviction is from a part of the pre-

mises only, it entitles the tenant to an apportionment of the rent, and an

abatement according to the relative value of the part froin which he is

evicted. lb. The implied covenant for quiet enjoyment which arises in a

lease for a term not exceeding three years, is broken by an expulsion from

the premises by one having paramount title, even though such eviction

was not authorized by any judgment or decree. lb.

Note 59, Vol. 1, 192 a— Landlord and Tenant.

Where a landlord executed a valid lease of certain premises for the

term of three years, and the lease described the premises as "Nos. 162

and 164 Seventh avenue," it was held that parol evidence was admissible

to show that a particular rear yard or lot passed with the demise of the

two houses. Gary v. Thompso7i, 1 Daly, 35.

Note 60, Vol. l, 194 a— Landlord and Tenant.

Where a tenancy from year to year has been determined by a regular

notice to quit, the mere accidental detention of the key by the tenant for

Wait 11—129
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a day or two after the expiration of his term does not amount to any

evidence of use and occupation, so as to render him liable for an other

quarter's rent, where it appears that the tenant had removed his goods

from the premises before the expiration of his term. Gray v. Bompas,
11 J. Scott K S., 520.

Note 61, Vol. 1, 195 a— Landlord and Tenant.

In every written lease of lands for a term, there is always an implied

covenant by the lessor for quiet enjoyment by the lessee, and the statute

which declares that no covenants shall be implied in conveyances of real

estate has no application to leases of lands. Mack v. Patchin, 29 How.,

20; Moffat v. Strong, 9 Bosw., 5Y; Mayor So. of JV. T. v. Mabie, 3

Kern., 151.

JSToTE 62, Vol. l, 195 b— Landldrd and Tenant.

Upon a demise the landlord is not bound to disclose to the lessee the

uses to which the demised premises have been previously put, and the fact

that the premises had been previously occupied as a brothel, with the

assent of the landlord, is no defense to an action for the recovery of

the rent agreed to be paid ; nor will the fact . that the tenant and his

family were daily annoyed and insulted by lewd persons who called at all

times of day or night to obtain entrance for improper purposes, operate

as an eviction or furnish grounds for abandoning the premises, since the

landlord is not accountable for the acts of such persons as called at

the house. Meeks v. Bowerman, 1 Daly, 99.

Note 63, Vol. l, 195 c— Landlord and Tenant.

A tenant held under a lease which contained a covenant that he should
cultivate the farm according to the custom of the country, and should,

with the last wheat crop, lay down the same with twenty pounds weight
of good clover seed per acre, and continue the same so laid down, for

feeding, not to exceed three grounds belonging to the farm ; and should
during all the time consume with stock on the farm, all the hay, straw
and clover grown thereon ; which manure should be used on the said

farm; and that the lessor and his assignees would allow the lessee to

occupy half the rooms in the house, and the barns, yards and granary
until midsummer day after the expiration of the term, if necessary to end
the cropping of the lessee grown on the premises demised. Under the
custom of the country, the tenant would have been entitled to be paid for

the straw on leaving the premises ; and it was held that as the covenant
or lease did not contain any provisions as to straw unconsumed on quit-

ting, and as it was not inconsistent with the customs of the country, the
tenant was entitled to be paid for such unconsumed straw. Muncey v.

Dennis, 1 Hurlst. & Norm. 216.

If the lease contains no stipulation as to the mode of quitting the
premises, the off-going tenant is entitled to his way-going crop, according
to the custom of the country, even though the terms of the holding may
be inconsistent with such a custom. Holding v. Pigott, 1 Bing., 465.

Note 64, Vol. 1, 197 a— Landlord and Tenant.

This statute releasing tenjtnts from the payment of rent where the
building is destroj^ed or becomes untenantable, applies to those cases only
in which the premises become so after the tenant has entered into posses-
sion. If the premises were dilapidated at the time they were let, and
they remain so without any material change, this will not justify the ten-
ant in leaving the premises, nor excuse him from the payment of the
agreed rent. Bloomer v. Merrill, 1 Daly, 485 ; S. C, 29 How., 259.
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Note 65, Vol. 1, 199 a— Landlwd and Tenant.

Where a lease provides that the tenant shall not sublet or assign the
premises without the written consent of the lessor, such stipulation does
not apply to the case of a mere change in the business of the lessees ; and
if such lessees are partners and there is a change in the members of the
lirm, this will not be a violation of the agreeflaent not to sublet or assign.

Boosevelt v. Hopkins, 6 Tiif., 81.. Where a lease, as originally drawn,
contained a clause prohibiting the tenant from underletting or assigning
the premises or any portion of them without the written consent of the
lessor, but the latter words, as to underletting or assigning a portion of
the premises, were struck out before the execution of the lease by the ten-

ants, and on their objection, it was held that the underletting of a portion
of the premises did not violate the tenant's agreement. lb.

Where a tenant covenants not to assign the demised premises without
the written consent of the landlord, and the lease contains a clause
authorizing the landlord to repnter in case of a breach of the covenant, a
general assignment by the tenant of all his property for the benefit of his

creditors, is a breach of the covenant and renders the lease void, so that
the landlord may reenter upon the premises, and may maintain an action

for that purpose. Holland v. Cole, 1 Hurlst & Colt., 67.

Note 66, Vol. l, 200 a— Landlord and Tenant.

Where an assignee, under a voluntary general assignment for the benefit

of creditors, which conveys all the assignor's property, enters immediately
into the occupation of all the property which had been demised to the

assignor, except such portions as were in the possession of subtenants of

the assignor, and where he, as assignee, continues to occupy the premises

until within a few days of the expiration of the lease, and he, in the mean
time, collects the rents of the subtenants for the whole of the last quarter,

and it does not appear that his occupation was not longer than was
reasonably necessary for the removal of the assigned goods, nor that he
gave notice to the landlord that he did not intend to accept the premises

or the term, as assignee, and there is no explanation why he collected the

rents, he will be liable to the landlord for rent, as assignee of the lease.

Jones V. Hausmann, 10 Bosw., 168.

But where a general assignment is made for the benefit of creditors,

and the assignor is the tenant of an unexpired term, but the assignment

does not disclose the existence of the lease, and the assignee, at the time

of accepting the assignment, is not aware that the assignor owned such a

lease, and he does not accept the lease or enter upon the premises, he is

not rendered liable for the rent subsequently accruing upon the lease,

merely because he has collected from the subtenants of a small portion of

the demised premises, moneys which were specified in the assignment and

schedules as due from them upon an open account, but which were in fact

due as rent for such portion of the premises, and which rent had not

accrued at the time when the assignment was made. Dennistoun v. Hui-
bell, 10 Bosw., 155 ; and see Bagley v. Freeman, 1 Hilt., 196; Journeay

V. JBrackley, ib., 447.

Note 61, Vol. 1, 201 a— Landlord and Tenant.

The assignee of a lease reserving rent is not liableany longer than dur-

ing the time he remains in the legal relation of assignee ; and whenever

he assigns his interest to an other who accepts the assignment and enters

into possession of the premises, he will be discharged from all liability for

the future rent. Siefke v. Koch, 31 How., 383.
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iVo2w68, Vol. 1, 203 a— Landlord and Tenant.

Where an agreement was made for a lease for seven years, but it was

void for that time, though it operated as a lease from year to year, where

the tenant had entered into possession and occupied for about three years,

it .was held that an agreement between the landlord and tenant, that an

end should be put to the term, was valid as a surrender, where it was

acted upon by the tenant's quitting possession and leaving the key at the

landlord's counting house, even though 'he at first refused to receive it, if

he afterward advertised the premises to let, and used the key to show the

premises, and also painted out the tenant's name from the front of

the house. Phene v. Fopplewell, 12 J. Scott, N". S., 334 and note; id., 343.

Note 69, Vol. l, 204 a— Landlord and Tenant.

A. was in possession of certain premises under a parol agreement with

B. the owner, that he should have a lease for five years from the first of

May following. 0. purchased the premises of B., and A. agreed in writ-

ing to surrender possession of them to 0. on the first of October, preceding

the said first day of May, on a promise by C. to pay the sum of $350 for

such surrender, and it was held that the agreement between A. and B.

was valid, and that it gave a right to the possession until the first of May
thereafter ; that C.'s agreement to pay the $350 to A. was founded upon

a sufiicient consideration, and that if A. performed his part of the agree-

ment by surrendering possession, he was entitled to receive the $350

of C. Bogert v. Lean, 1 Daly, 259.

A tenancy from year to year is ordinarily implied in favor of the owner

of premises, as against one who enters into possession under a parol demise

for a term of years, where the demise is void by the statute of frauds.

Greton v. Smith, 6 Tifi"., 245; S. C, 1 Daly, 380.

JVoTB TO, Vol. 1, 205 a— Landlord and Tenant.

Where a tenant, before the expiration of his term, informs the landlord

that the premises are not fit to live in, and that he will surrender them
and have nothing more to do with them, and pays up the rent to that

time, but the landlord informs him that he will let the premises thougt

on such tenant's account and will hold him responsible for the rent, this

will not be a surrender, even though the landlord subsequently lets the

premises to an other tenant who pays rent to him. Bloomer v. Merrill,

1 Daly, 485 ; S. G., 29 How., 259.

ISToTE Vl, Vol. 1, 206 a— Landlord and Tenant.

Where a tenant enters into possession of premises under an agreement
or promise by the owner of them that he will execute a valid lease in writ-

ing of them for the agreed term of years> and the owner afterward, in

bad faith, refuses to execute the lease, repudiates the relation of landlord

and tenant, and resumes possession of the premises, he is bound by his

election, and cannot maintain an action to recover rent for the premises

upon an implied agreement to pay for the use and occupation of such prem-

ises, as the landlord's acts are equivalent to an ' eviction from them.

Greton v. Smith, 6 Tiff"., 245 ; 8. C, 1 Daly, 380.

N'oTE 72, Vol. l, 209 a— Landlordand Tenant.

There may be an eviction without an actual expulsion of the tenant by
the landlord by actual force ; but there must be something more than a

mere ordinary trespass upon the premises by the landlord to constitute an

eviction when he does not interfere with the substantial enjoyment of the

demised premises, and where there is no actual or constructive exclusion

of the tenant from the possession or beneficial use and enjoyment of the
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whole or of some portion of the. property. Lounsherry v. Snyder, 4 Tiff.,

514.

Where there is no disturbance of the actual possession of demised premk-
ises, and_ where the holding over by the landlord of a small portion of
the demised premises for a single day takes place without any intention
of keeping the tenant out of possession of such part after the tenant has
become entitled to it, there can be no pretense of an eviction, and though
the tenant vacates the premises under a claim that there has been an evic-
tion, he will not be excused from paying the rent during the term. Van-
derpoolY. Smith, \ Daly, 311.

JSfOTE 13, Vol. l, 211 a— Landlord and Tenant.

Where there is no provision in an agreement for letting premises that
the landlord shall make repairs, the tenant takes the premises for better
or for worse, and must pay the agreed rent for the term demised, since the
landlord is under no legal obligation to repair them. Bloomer v. Merrill,
29 How., 259 \ S. G.\ Daly, 485.

A tenant from month to month is under no obligation to make substan-
tial repairs. Johnson v. Dixon, 1, Daly 1*78. And there are cases in
which the landlord is bound to make such repairs as are necessary to
render the premises secure and safe for the purposes for which they are
rented ; and if the insecurity is known to him, it is negligence in him to
neglect to make proper repairs. lb. If the premises become dangerous or
uninhabitable in consequence of the wrongful act or default of the land-

lord, the rule that the tenant takes the premises at his own risk does not
apply. lb. Where a stall was leased for the purpose of keeping a horse,

and the tenant informed the landlord that there was a defect in the floor,

and the landlord gave an explanation of it, and said he would attend to

it, and, through a reliance upon such explanation and promise, the horse
was kept in the stable, and in consequence of the insecurity of the floor it

was injured, it was held that the landlord was chargeable with negli-

gence, and that he was liable to the tenant for the injury. lb.

Notwithstanding ^the general rule that there is no implied warranty that

a house is fit for human habitation, there are cases in which the fraud of

the landlord will absolve the tenant from any obligation to retain the

premises and pay rent ; and where a landlord knows that a cause exists

which renders the house unfit for occupation, it is a wrongful act on his

part to rent it without disclosing the fact to the tenant ; and where the

tenant, on discovering such unfitness, leaves the premises within a reason-

able time thereafter, he cannot be compelled to pay rent. Wallace v. Lent,

29 How., 289 ; S. C, 1 Daly 481. This last case was one in which a land-

lord rented a dwelling house to a tenant without disclosing the fact, of

which he was aware, that there was a deleterious stench in the house

proceeding from some unknown cause, which rendered it unfit for habita-

tion. The tenant, ignorant of the circumstances, went into possession

with his family, and in a very short time all the inmates of the house

experienced the injurious effects of the stench. It was not merely offen-

sive to the senses, but it produced sickness at the stomach, vomiting, loss

of appetite, &c. The tenant did everything in his power to abate the

nuisance, but without effect, and after continuing in the house for about

a month, and after several consultations with the family physician, who
was of the opinion that the family could not live in the house without all

becoming sick, he left, and it was held that the concealment by the land-

lord was a fraud which justified the tenant in leaving, and that no action

would lie against him for the rent. lb.
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2^0TE 74, Vol. 1, 212 a— Landlord and Tenant.

Where a landlord leases premises to an other, with a covenant to keep

the building in repair, and he neglects to make proper repairs, and in

consequence whereof a shed, which is one of the buildings, falls, and draws
down with it a building of an adjoining proprietor, and injures the prop-

erty of the latter which is within the building at the time, an action will

lie in favor of the latter against the landlord to recover the damages sus-

tained. Benson v. Suarez, 43 Barb., 408 ; S. C, 28 How., 511 ; 19 Abb., 61.

Where a lease for a term of years contains a clause that the landlord

shall make all necessary repairs within a reasonable time after notice by
the tenant to-do so, it will be intended that the duty of making such

repairs gives the landlord a right to interfere with the tenant's enjoyment
of the property so far as the making of such repairs renders it necessary,

and that the tenant cannot complain nor recover damages for any injury

which results from a proper performance of that obligation. Ward v.

Kelsey, 42 Barb., 582.

I^OTE 75, Vol. 1, 214 a— Landlord and Tenant.

Where a lease contained a covenant for renewal, at a rent to be fixed by
agreement of the parties, or, in case of a disagreement, by two arbitrators,

of which each party might select one, and, if necessary, a third one was
to be chosen by the arbitrators, but the covenant was silent as to the time
when such arbitrators should be appointed, it was held that the true con-

struction of the covenant was that they should be appointed a reasonable

time before the expiration of the lease. Wells v. De Leyer, 1 Daly, 39.

Where, under such a lease, the landlord duly appoints an arbitrator

before the expiration of the lease, and he then gives due notice thereof to

the tenant, and requests him to appoint an arbitrator on his own behalf
before the expiration of the lease, and the tenant neglects or refuses to do
so, he waives the right to such renewal of the lease, and the landlord may
require an advanced rent ; and if he gives the tenant notice that he will

afterward be required to pay a rent of $200, where the previous rent had
been but $100, the tenant will be liable to pay the rent of $200 if he
remains in possession of the premises ; and his holding, in that case, will

be as tenant from year to year, and not as a renewal of the fprmer
lease. lb.

ISToTE 76, Vol. 1, 214 b— Landlord and Tenant.

A. leased to B. certain premises for five years, by a lease which con-
tained a clause as follows :

" In case the said A. shall sell the said prem-
ises at any time after the first two^ years, he shall pay to said B. fifty

dollars, and allow him to gather the crops then sown or planted upon
said premises, and B. to give it up to A." After the expiration of two
years, A. sold the premises to B., who afterward claimed to be entitled

to the $50, which was to be paid to him in case of a sale of the premises,
and he brought an action to recover that amount ; but it was held that
the lease contemplated a sale to a third person, and had no reference to a
sale to B., and that therefore he could not maintain the action. Seaman v.

Oivill, 31 How., 52.

N'OTE 77, Vol. l, 215 a— Principal and Agent.

The authority of a married woman to act as the agent of her husband
may be oralor written, and if written, the addition of a seal to the writ-
ing appointing her will not affect or destroy the agencv. Goodwin v,

Kelly, 42 Barb.,194.
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S'OTB 18, Vol. 1, 216 a— Principal and Agent.

An agent who is commissioned by his principal to pm'chase a certain

specific amount of property, is a special agent, and he has no more author-

ity to purchase a smaller than he has to purchase a larger quantity of

what he is commissioned to purchase ; and where A. authorized B. to pur-

chase five hundred shares of the capital stock of a mining company, and
B., as such agent, purchased only one hundred shares, it was held that A.

was not bound to refund to B. the money which he had advanced for the

purchase of such one hundred shares. Olyphant v. McNair, 41 Barb., 446.

Note 79, Vol. 1, 218 a— Principal and Agent.

The defendant owned a steamboat, and his regular business was the

transportation of goods and merchandise thereon ; the plaintiff delivered

to one A., who was the captain of such steamboat, and while he was in

charge thereof, a trunk containing clothing, to be transported from Albany
to New York, and it was held that the defendant was liable for the value

of the goods stolen or unlawfully taken out of such trunk, while on the

passage to New York, notwithstanding it was shown that the captain was
not the general agent of the defendant for receiving freights, &c., and
that there was an agent in Albany whose business it was to make such

contracts in behalf of the defendant, where it did not appear that the

plaintiff had any knowledge of that fact, or that the captain had no

authority to receive freight. Withech v. Schuyler, 44 Barb., 469 ; S. C,
31 How., 97.

The plaintiffs, who were bankers in the country, kept an account with

the defendant, a bank in the city of New York, sent by express a sealed

package of bank notes, directed to the cashier of the defendant ; the pack-

age reached the city and was delivered by the express company to one S.,

who then was, and for some time had been, an assistant receiving teller

of the bank, or had acted as such, and he gave a receipt therefor. The
package was delivered to S. while he was at the receiving teller's desk,

during a temporary absence of the receiving teller therefrom, and S. never

delivered the package or its contents to the cashier, or to the bank, which

never received the money, and it was held that the defendant must bear

the loss, because, by permitting S. to remain behind the counter and act

as assistant receiving teller, this was sufficient to authorize the agent of

the express company to pay the money to him as though he had been the

receiving teller. Hotchkiss v. Artisans' Bank, 42 Barb., 517.

But a corporation is not liable for the false representations which may
be made by a transfer clerk who has possession of the transfer books of

the company, and who permits a third party to enter therein transfers of

reputed stock, because this does not constitute such an apparent authority

to make representations as to render the company responsible for the

agent's misrepresentations as to the ownership of stock. Henning v. JSTew

York and New Haven B. B. Co., 9 Bosw., 283. Nor does mere permission

given by the agent to enter upon such books a transfer of reputed stock,

where no new certificate is given, amount to a representation by him that

the person making the transfer was the owner of any genuine stock. lb.

Note 80, Vol. l, 221 a— Principal and Agent.

Where a vendor has been induced by fraud to sell his goods, and after

full notice of the fraud he proceeds to take a judgment against the ven-

dee as upon a sale of the goods to him, his right to treat the sale as void

is determined, and he cannot afterward follow the goods or their proceeds,

and reclaim them from third persons on account of the fraud. Bank of

Beloit V. Beale, 7 Tiff., 473. So, where a principal has full knowledge

of a fraud which has been perpetrated by his agent in disposing of prop-
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erty purchased with his money, and he elects to prosecute the agent to

judgment for the money so misappropriated, he affirms the acts of his

agent, and he cannot afterward pursue the property in the hands of third

persons, because he has elected to treat it as belonging to the agent. lb.

Where an agent is employed to purchase goods, and he makes the pur-

chase in his own name without disclosing the .name of his principal, and
he then delivers the property to the principal, who, without further inquiry,

pays the purchase-money to the agent, who keeps it, the vendor may
recover the price of the goods from such principal. Bonnell v. JBriggs, 45

Barb., 470; JVelson v. Powell, 3 Doug., 410; overruling Msh v. Wood, 4

E. D. Smith, 327, which seems to be contrary. In such a case, the mere
fact that the dealing in the first instance was with the agent, without a

disclosure of the name of his principal, does not make the agent of the

buyer the agent of the seller, and in no other capacity than the latter

could a payment be efiectual to discharge the principal, and it was there-

fore the duty of the latter to ascertain the name of the vendor, and to

ascertain whether the person to whom he paid the money was the agent
of the vendor to receive it. lb.

NoTB 81, YoL. 1, 221 5

—

Principal and Agent.

Although it is a general rule, that a subsequent ratification by a princi-

pal of an act done for his benefit, but without his authority, is equivalent

to a prior authority, yet the rule is not without exception. Where a

demand or notice conveyed by an agent is intended to affect third per-

sons with damages for non-compliance therewith, it is necessary that the

agent should have been duly authorized before doing the act. Where
goods have been purchased fraudulently, and the fraudulent vendee has
transferred them to a general assignee for the benefit of creditors, a
demand of the goods for the purpose of bringing trover against such
assignee, must be made by the vendor or by his duly authorized agent

;

and if a demand is made by an unauthorized person, a subsequent ratifi-

cation of his acts by the vendor will not be sufficient to enable him to

avoid the sale, and to maintain an action for the conversion of the goods.
Bli»s V. CoUU, 32 Barb., 322.

But it has been held that a person may ratify an action that was brought
in his name, but without his knowledge or authority, by an other who
professed to act on his behalf, and as his agent. Ancona v. Marks, 1

Hurlst. & Norm., 686.

J^OTE 82, Vol. 1, 222 a— Principal atid Agent.

Where a compromise has been efiected and a release obtained from
creditors, the debtor cannot have the benefits thereof, where such compro-
mise^ and release were effected by his agent's negotiations with the
creditors, without adopting all the representations made by the agent in

negotiating the compromise. Crans v. Hunter, 1 Tiff., ^89. In such a
case the release will not be any better in the debtor's hands than it

would if he had made the representations which were made by his agept,
for the purpose of procuring the compromise and the release. lb.

N'oTE 83, Vol. l, 227 a— Principal and Agent.

Where a bill is drawn payable to an individual as cashier of a bank, it

is, in judgment of law, payable to the bank ; and if such cashier properly
indorses the bill, it will bind the bank as against the claims of a bonafide
holder of the bill. Bank ofMw York v. Bank of Ohio, 2 Tifi"., 619.

JSToTE 84, Vol. 1,229a— Principal and Agent.

The case oi Johnson \. JST. Y. Central B. B. Co., cited in the text, was
reversed by the Court of Appeals, which held that a carrier, who is engaged
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in forwarding goods beyond the terminus of his own route, is bound by
the instructions of the owner of the goods ; and that, if the latter directs

that, on the arrival of the goods at the end of the carrier's route, he shall

forward them by a specified line, route, company or person, it is the duty
of the carrier to obey such directions, if that is jaracticable ; and, if there

is a refusal by the line, company or person expected to carry them for-

ward, it is the duty of the carrier to communicate that fact to the owner
of the goods and await his instructions, or to deposit the goods, for safe

keeping, in a suitable warehouse ; but if, instead of doing this, the carrier

forwards such goods by a difierent route, line or person, he assumes all

the risks which may arise from such deviation from his instructions, and
assumes the liability of an insurer, and is liable for the loss of the goods.

Johnson v. New York Central B. JR. Co., 6 Tiff., 610.

Note 85, Vol. 1, 230 a— Principal and Agent.

When a clerk is employed by his master to travel through the country

to obtain orders for goods, he is not authorized, by his employment, with-

out a special authority for that purpose, to collect or receive payment for

the goods so ordered, and if the purchaser pays the price to such clerk, he

does it at his own risk, as it will not bind the vendor unless the money
actually comes to his hands. Puttock v. Warr, 3 Hurlst & JSTorm, 979.

And where goods are sold to an agent who bought them in his own
name without disclosing the name of his principal, the purchaser, a pay-

ment of the price by such purchaser to his agent for the purpose of pay-

ing it over to the vendor will not bind the latter unless the money was
actually paid over to him, or unless he employed or authorized such agent

to receive payment in his behalf Bonnell v. Briggs, 45 Barb., 4Y0.

Note 86, Vol. l, 232 a— Principal and Agent.

Notwithstanding the general rule that delegated power cannot be dele-

gated, the rule is limited to those cases in which there is something in the

act to be done, or the duty to be discharged, which involves a personal

confidence in the agent, or in his skill, discretion, or judgment, which
trust the employer would not be willing to confide to an other, or to any
person to whom such agent might intrust it.^ Grinnell v. Buchanan, 1

Daly, 539.

Note 81, Vol. 1, 232 b— Principal and Agent: *

Where it is not shown that the commissioners of emigration in the city

of New York are in any way interested in the transportation or care of

immigrants or of their baggage, or that it ever came into their possession,

or that they had any agents engaged in that business, they will not be

responsible for the loss of baggage delivered by an emigrant on board of

a ship in New York harbor, to the crew of a tug boat, to be ' transported

to Castle Garden. Murphy v. Commissioners of Emigration, 1 Tiff., 134.

The mere fact that such commissioners have granted licenses to the

owners or captains of steamboats, &c., permitting them to receive and
land passengers and their baggage, or have licensed other persons to solicit

emigrant passengers and their baggage for boarding houses and transpor-

tation lines, does not make any of those licensed persons the agents of the

Commissioners, nor render them liable for their acts. lb.

Note 88, Foi. 1, 233 a— Principal and Agent.

A coroner who employs a physician to attend at inquests held upon
the bodies of dead persons, will be liable to pay for the services rendered,

in the absence of any agreement that the physician is to look to some

other person or source for his payment. Van Soevenburgh v. Hasbrouch,

Wait 11—130



1034 NOTES TO VOL. I.

45 Barb., 197. Where a physician renders services under such circum-

stances, it is not a legal claim against the county when presented by
himself; although a coroner is authorized to employ and pay him, and
then charge the amount in his bill against the county. lb. In such a

case, if the physician presents a claim against the county for his services,

and one-half of the amount is audited and paid, this will not bar an

action by the physician against the coroner for the residue of the bill. lb.

NoTS 89, Vol. l, 233 h— Principal and Agent.

The employment of a broker to make a sale of personal property, does

not, of itself, give him any authority to receive payment for the property

sold, especially in a case in which the principal is known to the purchaser.

Siggins v. Moore, 1 Tiff., 417. A local usage in New York city, which
recognizes a payment to the broker as a good payment, when the vendee
resides out of that city, cannot affect the rights of the vendor to recover

the purchase price of the purchaser. lb.

JSToTH 90, Vol. l, 234 a— Principal and Agent.

Where goods are consigned to factors for sale, and are by them stored

in the custody of a warehouse keeper, who is employed by them, and
who is ignorant as to the ownership of the goods, they are still in the

possession of the factors, within the meaning of section three of the fac-

tor's act. PegraruY. Carson, 10 Bosw., 505, 511; overruling Bonitov.
Mosquera, cited in the text. The word " possession," in that act, means
such control of or dominion over merchandise, as to enable the factor

rightfully to take possession of it, without the aid of any new authority

or document furnished by the owners, in contradistinction to a right

derived from documentary evidence furnished by the owners, or obtained

by factors, by means of their right to the possession of the goods. lb.

And therefore, where merchandise is consigned by the owner to factors,

with bills of lading making the property deliverabl,e to them, and they
receive the merchandise and store it according to the usage of business,

with a store-keeper employed by themselves, taking his receipt therefor

in their own names, the control of the merchandise and the possession of
such documentary evidence of its control and of the right, title and pos-

session thereof held by the owner's assent, will be suflScient to enable the

factors to make a valid pledge of such merchandise. lb.

Chapter 179 of Laws of 1830, known as the "Factor's Act," protects

the rights of a person who makes advances upon the faith of the docu-
mentary evidence of title which is furnished by a warehouse keeper's re-

ceipt of imported goods, which was procured by a factor by reason of his

being intrusted with an invoice of goods, although such invoice showed
that the goods belonged to the shipper. Gartwright v. Wilmerding, 10 E.

P. Smith, 521. If the factor, in such a case, makes a warehouse entry at

the custom house, takes a ware]iouseman's receipt and transfers it with
authority to make the withdrawal entry at the custom house, this enables
the pledgee of such property to reduce it to possession as effectually as

a custom house permit, and will- be equivalent thereto as a security under
the act. lb. A pledgee, in such a case, who acts upon the faith of docu-
ments which, according to the course of business, are sufficient to transfer
the property in goods warehoused and subject to duties, and which con-

tain nothing to indicate any title out of the pledgor, is not bound to

inspect the warehousing entry which is retained at the custom house, and
which, in the course of business, would not be in the possession of the

owner of goods which he had himself imported. lb. It is not necessaiy
that a principal should have intrusted his factor with the identical evi-

dence of title upon the faith of which such factors procure a loan ; if he is
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intrusted with the primary document, this is equivalent to intrusting him
with all others, which, in the. ordinary usage of trade; grow out of it. lb.

IfoTE 91, Vol. 1, 234 b— Principal and Agent.

It is the duty of a factor to obey the explicit and positive instructions

of his principal, and a neglect or refusal to do so, if followed by a loss

to the principal, is a good ground of action. Scott v. JRogers, 4 Tiff., 676.

Where a quantity of wheat was consigned to a factor at Buffalo to sell,

at a specified price, on a particular day, and if it was not thus sold on

that day, he was instructed by his principal to ship the wheat to New
York ; but instead of obeying these directions, the factor gave to a third

person the refusal of the grain until the morning after the day specified,

when he perfected the sale, and this was held to be a breach of duty, and
a conversion of the wheat, for which the factor was liable in an action at

the suit of his principal.

IfoTE 92, YoL. 1, 236 a— Principal and Agent.

Where goods are sold to an agent, but they subsequently come to the

use of his principal, the seller, upon discovering the principal, may require

payment of him, although he instructed the agent not to purchase on
credit, unless the principal shows that this would change the state of

accounts between himself and his agent to his prejudice. Rowan v. Putt-

man, 1 Daly, 412. If, however, the seller, at the time of the sale, knows
who the real principal is, but he prefers to sell to the agent' and trust to

his responsibility, and he makes the sale accordingly, he has made his

election, and he cannot afterward recover the price of the principal. lb.

Note 93, Yol. 1, 236 h— Principal and Agent.

To entitle a person to sue upon a contract, it must be clearly shown
that he himself made it, or that it was made on his behalf by an agent

authorized to act for him at the time, or whose act has been subsequently

ratified and adopted by him ; and the person for whom the agent pro-

fesses to act must be a person capable of being ascertained at the time.

Watson y. Swann, 11 J. Scott, N. S., 756. S., an insurance broker at

Hull, being instructed to effect an open policy for five thousand pounds,

for the plaintiff, against jettison only, " subject to declaration thereafter,"

and he being unable to do so, declared certain deck cargo ghipped for

Ostend on board of one of the plaintiff's vessels, on the back of a general

policy which he had previously effected for himself " upon any kind of

goods or merchandise, as interest might appear," and got it initialed by
the underwriters. A loss having happened, it was held that the plaintiff

could not maintain an action against the underwriters upon this policy,

because the contract was not made by him or on his behalf at the time. lb.

Note 94, Vol. 1, 239 a— Principal and Agent.

Where an agent of an insurance company is authorized to. effect insur-

ances upon vessels and their cargoes, and to procure policies from the

company and deliver them to the insured, and he receives and accepts an

application, and negotiates an insurance, as agent, upon property of which

he is one of the owners, and he communicates the transaction to his prin-

cipal, the company, without disclosing his interest in the property, and on

receiving a policy from the company, he delivers it to the insured, such

policy is void, and in case of a loss, no action can be maintained thereon

for the recovery of the amount insured. Pitt v. Washington & Marine

Mre Ins. Co., 41 Barb., 363. An insurance procured^ in this manner is

.not avoided on account of the materiality of the relation of the agent to

the risk, but because it is against public policy to allow such agreements
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to stand ; and even though it could be shown that the relation was not

material to the risk, the insurance would still be void. lb.

Note 95, Vol. l, 240 a— Principal and Agent.

Where a factor, agent or broker misconducts himself in the business of

his agency, so that Ms services have not, by reason of his misconduct,

negligence or fraud, been of any benefit to his principal, or they have not

proved as beneficial as they otherwise would but for his misconduct, he

forfeits his right to compensation. Boston Carpet Co. v. Journeay, 1

Daly, 190. But, where it appeared that a commission merchant, in ren-

dering an account of his sales, had returned certain sales as having been

made at a lower rate than appeared on his books, it was held that,

although the principal might recover the difference between the sales

actually made and those returned, yet, no fraud being proved, he could

not recover the commissions already paid and allowed to the merchant
for services actually performed in and about the business. lb.

iVoTB 96, Vol. l, 241 a— Principal and Agent.

The defendants, who were del credere factors, on being applied to by
their principals for advances, rendered an account of sales, showing sales

at various dates, and specifying an average date at which the total bal-

ance would become due, and gave their acceptances for the amount, pay-

able at that date ; but, before the acceptances matured, they gave theii

principals notice that they could not pay them, and it was held that the

giving of the acceptances was no bar to an action by the principals

against the factors, upon their liability as such, and that, in such action,

the defendants were liable for interest from the day specified, without any
further demand. Blakely v. Jacohson, 9 Bosw., 140 A del credere factor,

who, by the default of his purchasers, has become liable to pay the price

to his principal, is chargeable with interest without any demand. lb.

Note 97, Vol. l, 246 a— Principal and Agent.

A telegraph company may restrict its liability by an express contract

for that purpose ; and where a company furnishes printed headings for

the transmission of messages, and they contain certain terms and condi-

tions upon which such messages will be sent, any person who writes a

message under such heading, and then delivers it to the company for

transmission, will be bound by the terms and conditions of such headings.

Breesey. V. S. Telegraph Co., 4:5 Barb., 274; S. C, 31 How., 86; Mac
Andrew v. Electric Telegraph Co., 8 J. Scott (17 C. B.), 3. A party who
writes a message under such a heading, and then subscribes his name to

it, and delivers it to the company for transmission, will be held to know
the contents of the paper signed, and will be bound by the terms and
conditions specified, whether he read them or not. lb.

Where the conditions of such headings provide a mode of preventing
errors or delays in the transmission of messages, by a repetition of each

message, and where they declare that it is agreed between the signer of

the message and the company that, in case no repetition of the message
is made, the company shall not be liable for errors or delays for any
amount exceeding the sum paid for such transmission, unless such mes-

sage is specially insured by the company, a party who sends a message
upon these conditions, and without requiring a repetition of the message,
cannot recover from the company the amount of any damages which may
result from an error in the transmission of the message. lb. Mac Andrew
V. Electric Telegraph Co., 8 J. Scott (17 C. B.), 3. Telegraph companies
are not common carriers, nor are they subjected to the same common law
rules and liabilities. lb.
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In the absence of any stipulation or contract restricting the liability

for erroneously transmitting a message, the company will be liable for

such damages as may result to the party sending the message, from an
erroneous transmission of it. Rittenhouse v. Independent Line of Tele,-

graph, 1 Daly, 474; JBryant v. American Telegraph Co., 1 id., 575; £>e

Butte V. N. IT., Albany <& Suffalo, cfcc. Telegraph Co., 1 id., 547.

It does not necessarily follow that a contract for the transmission of

a message is made with the person by whom it is sent ; he may not have
any interest in the subject matter of it, while the party to whom it is

addressed may be the only person interested in its correct or prompt
transmission, and where that is the case, he is the person with whom the

contract is made. De Rutte v. JST. Y., Albany c6 Buffalo, <&c.. Telegraph

Co., 1 Daly, 547 ; S. C, 30 How., 403. Although a telegraph company
may qualify or restrict their liability by agreed terms or conditions of

sending the message, yet where it is not shown affirmatively that the mes-

sage was written upon a paper containing such conditions, nor that the

party sending a message was aware of the conditions, he will not be
bound by them, and the company will be liable for errors, precisely as

though no such conditions existed. lb. Where a message is to be trans-

mitted through many connecting lines, it is a matter of convenience to

he enabled to pay the entire charge, either at the place from which it is

sent, or at the place where it is received ; and it is the interest of com-
panies, especially where there are competing lines, to make arrangements

whereby, upon the payment to them of the whole charge, a message may
be sent the entire length of the telegraphic communication ; and where
the whole price is paid to a company for the transmission of a message
to a place beyond the limits of its own lines, with which they are in

communication through the agency of other companies, it must be assumed

that such company undertook to transmit and deliver the message at that

place. lb. Independently of any question of contract, if a person is put

to loss and damage in consequence of the negligence of a telegraph com-

pany in transmitting to him an erroneous dispatch, the company would
be liable to him in an action for negligence ; and if they received the

whole compensation for sending it, they would be liable in such action,

notwithstanding the error was committed by one of the other companies

through whom they transmitted it. lb.

A clause in the written conditions of a telegraph company that they

will not be responsible for mistakes or delays in the transmission of a

message, applies merely to the transmission of the message, and not to

mistakes, or a delay in the delivery of a message after it has been correctly

transmitted. Bryant v. American Telegraph Co., 1 Daly, 675.

The rule of damages in case of errors in transmission or delays in

delivering messages, is that the injured party is entitled to recover

all his damages, including gains prevented, as well as losses sus-

tained, subject to two exceptions: they must be such as may fairly

be supposed to have entered into the contemplation of the parties

wis«n they made the contract; that is, such as might be naturally

expected to follow from a violation of the contract; and they must be

certain; both in their nature and in respect to the cause from which

they proceed. Landsberger v. Magnetic Telegraph Co., 32 Barb., 530.

Where the plaintiff had contracted with parties, at a distant place, to

purchase for them a quantity of personal property, which was to be for-

warded in a specified manner at a fixed time, and they were to receive an

agreed commission for making such purchase, and were liable to pay five

Hundred dollars if they failed to fulfill the agreement ; and where they had

forwarded the money to make such purchase, but it was detained on the
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route, and for the purpose of furnishing money in season to make the pur-

chase as agreed, the plaintifiis, at an expense of $50, sent a dispatch by the

defendant, directed to " J. Landsberger & Co., 28 Broad street, New
York," the plaintiffs' firm in New York, and contained the following words

:

" Get ten thousand dollars of the mail company." This..dispatch was duly

,

received at New Orleans for transmission on the 16th of January, and on
the llih was transmitted to and received at their office in New York, but
directed to " H. P. Lammeyer," but no such person's name was in the

New York directory, and on the 1 7th of January a copy of the dispatch-

was mailed to " H. P. Lammeyer," and the company telegraphed to New
Orleans " for better address," but from the 17th to the 23d of January
storms prevented communication by tplegraph, and no answer was received
until the 22d of January, when the correct address of " J. Lands-
berger & Co., 28 Broad street," was received. By reason of this delay,

the plaintiffs were prevented from performing their contract, and they
paid the $500 liquidated damages, as agreed, and then sued the company
for the recovery of this sum and for the amount of the commissions they
would have received. The sole cause of the non-delivery of the dispatch
was the incorrect address, and that was caused by the negligence of the
defendants, but it was held that they were not liable for the $500 paid by
the plaintiffs, nor for the amount of commissions claimed, though they
were held liable to refund the sum paid for transmitting the dispatch, and
for the interest on the money during the delay caused by the error. lb.

. But where the company has notice that errors or delays will be injuri-

ous to the party sending the message, and they are informed of the
circumstances, a different rule of damages prevails. And where a creditor

sent a dispatch to an attorney, directing him to have the property of the
debtor attached, and at the time of the delivery of the message to
the company's agent he was informed of the importance of sending the
message immediately, and he promised to send the message as desired,

and took pay for transmitting it, but instead of sending the message
promptly as agreed, it was not sent until after several hours' delay, when
it was received at so late a time that the creditor lost the opportunity of
securing his debt by the attachment, and he recovered but a small portion
of the amount which the property would have secured had it been
attached, it was held that the company was liable for such damages as the
plaintiff had sustained in consequence of the delay in transmitting
the message. Bryant v. American Telegraph Co., 1 Daly, 575.
The defendant, wishing to send a dispatch by telegraph, employed one

A., who was not the regular telegraphic operator, to send a message to
the plaintiffs, by which the defendant guaranteed the responsibility of one
B., but the agent, A., through some misunderstanding of the directions,
sent a message by which the defendant agreed to be responsible for a bill

of goods ordered by C, and it was held that the defendant was liable for

the error committed by A. in transmitting the message, where the plain-
tiffs acted upon it, and delivered goods to C. on the faith of such dispatch;
and it was also held that he was liable for the value of the goods delivered
to C. Dunning/ v. Boberts, 35 Barb., 463.

JVoTE 98, Vol. 1, 247 a— Principal and Agent.
Wh§re a general agent or clerk is employed to make sales of goods

and require payment therefor, and he obtains payment of false bills by
means of fraud or deceit, the principal will be liable to the party defrauded,
for the amount thus obtained, because the agent is acting within the scope
of his employment, and this is especially the case where there is some
evidence that the agent has paid the money over to the principal, and a
iury find that it was paid over to him. Adams v. Cole, 1 Daly, 147.
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zAToTB 99, Vol. 1, 248 a— Principal and Agent.
One R., a common day laborer, was in the regular and continuous em-

j)loyment of the defendants, at work upon the track of their railroad, at a
fixed rate of wages per day, with an understanding that the defendants
were to have the right, after the expiration of R.'s regular hours of labor,
to require his services in case of any accident, or of the occurrence of any
thing endangering the running of the road ; in which case he was to bp
allowed for extra time, and was to be paid accordingly ; and it was 'fui -

ther understood that if, at any time after R. had performed his day's
labor he saw.any thing amiss, he should, without being specially required
to do so, give all necessary attention to it; it was held that the neg-
ligence of R., in letting down a set of bars and not replacing them, in a
fence opposite to the plaintiff's land, whereby the horses of 'the latter
strayed upon the track of the road and were killed, was sufficient to ren-
der the company liable for the injury sustained. Chapman v. New York
Central Railroad Co., 31 Barb., 399; S. C. affirmed, 6 Tiff., 369.

Note lOO, Vol. l, 249 a— Principal and Agent.

Before a person can be charged as principal for the negligence of
an other as agent, it must appear that the latter really was an agent ; and
where A. and B. were joint owners of a ship, and A. worked it and de-
frayed all the expenses and took the uncontrolled management thereof,
and paid himself by taking two-thirds of the gross earnings while B.
took the remaining one-third as his portion, it was held that the result or
effect of this arrangement was that A. was the hirer of B's share, and
that he was not the servant or agent of B. so as to render the latter liable

in an action of tort for damages caused by the negligence of A. in rising

defective tackle on board of the vessel. Bernard v. Aaron, 1 1 J. Scott,
N. S., 889.

Note 101, Vol. l, 249 b— Principal and Agent.

A'master painter is not liable for injuries resulting from the willful acts

of his workmen in wrongfully bespattering the walls of the room where
they were at work ; the action, in such a case, must be brought against
those who did such willful injuries. Garvey v. Dung, 30 How., 315.

Note 102, Vol. I, 249 c— Principal and Agent.

A principal is liable in an action of deceit, for the false and fraudulent
representations of his agent- as to the quality and value of an article,

whereby a person has been induced to purchase it at a price above its

value, notwithstanding the fact that the principal neither authorized nor
knew of the fraudulent conduct of his agent. Udell v. Atherton, 7

Hurlst & Norm, 172.

So, a master is liable for an injury caused by the wanton and violent

conduct of his servant in the performance of an act within the course of

his employment ; and, therefore, where the guard of the defendant's omni-
bus, in removing a passenger whom he deemed to be drunk, forcibly

dragged him out and threw him upon the ground, whereby he was seri-

ously injured, the defendant was held liable for the wrong. Seymour v.

Greenwood, 7 Hurlst & Norm, 355 ; and see Vol. 1, 837.

Note 103, Vol. l, 250 a— Principal and Agent.

If an agent defrauds the person with whom he is dealing, the principal,

if he has not authorized or participated in the wrong, may rescind the

contract when he discovers the fraud, upon the terms of making complete

restitution to the defrauded party; but, so long as the principal retains

the benefits of the dealing, he will be held to adopt all the instrumentali-
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ties employed by the agent in committing the fraud, and ho will not be

permitted to avoid liability, on the ground that the fraud was perpetrated

by his agent, and not by himself Elwell v. Chamberlain, 4 Tiff., 611, 619.

JVpTE 104, Vol. 1, 251 a— Principal and Agent.

Where a person is employed as an agent to let a house, for a commis-
sion to be paid to hini for the service, it is his duty to make reasonable

inquiries as to the eligibility of the tenant, and if he neglects to do- this,

and introduces an insolvent tenant to the landlord who rents the premi-

ses to such tenant on the supposition that he is a good tenant, the agent
will be liable for such damages as the landlord sustains on account of the

insolvency of the tenant. Heys v. Tindall, 1 Best & Smith 296.

Note 105, Yol. 1, 254 a— Principal and Agent.

The defendants consigned to the plaintiffs a cargo of corn to be sold on
commission, and drew a draft against it, which the plaintiffs accepted and

'

paid. After a sale of the corn by the plaintiffs, according to the evidence

of the defendants, there was a deficiency in the fund arising therefrom,

and it would not reimburse the plaintiffs for the amount advanced, and
it wag held that the plaintiffs, as factors, might maintain an action

against the defendants to recover the balance, and that, as factors, who
had advanced money on the goods consigned, they had a right to sell the

goods without waiting for instructions from the defendants, and if there

was a deficiency in the fund so that their advances were not repaid, they
might at once write to the defendants for the amount unpaid. Blackmar
V. ^Thomas, 1 Tiff., 67.

Note 106, Vol. l, 256 a— Principal and Agent.

Where an auctioneer is employed to make a sale of real estate, and he
is instructed not to sell it for less than a specified sum, but he disobeys
bis instructions and strikes it off for less, and the owner refuses to convey
it on that account, the auctioneer is responsible to the bidder for the con-

sequent damages to him in not obtaining the property. Bush v. Cole, 1

Tiff., 261. In an action against the auctioneer, in such a case, the bidder
may recover the amount of the bid paid by him, with interest, and the

auctioneer's fees paid ; and if it appears that the auctioneer knew that'he
was not authorized to sell for less than the sum named by the owner, the
bidder may recover the difference between the price he was to pay and the

value of the premises. lb.

Note 107, Vol. 1, 258 a— Principal and Agent.

Where a vendor has been sued for a breach of warranty on a sale of

chattels, alleged to have been made by his agent, and that action fails,

this will not preveht the purchaser from subsequently maintaining an
action against such agent for a fraud practiced bj him on the purchaser
in that sale. Gutohess v. Whiting, 46 Barb., 139.

Note 108, Vol. 1, 258 b— Principal and Agent.
In ordinary cases, the death of the principal terminates the authority

of the agent, whether those dealing with the agent have notice of the
death of the principal or not. But, where the firm consists of several
persons as a partnership firm, there may be an exception to this rule ; and
where an agent of a firm has been authorized by it to draw its moneys
from a bank and apply it to the uses of the firm, and he continues to do
so after the death of one of the members of the firm, but there is no
knowledge of this fact : on the part of the agent or of the bank, he acts
so far within his authority that his acts bind the firm or its representatives
or survivors. Bank of New York v. Vanderhorst, 5 Tiff, 553.
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Note 109, Vol. 1, 260 a— Corporations.

Where money lias been improperly collected by tax from the tax payers
of a town, the town has no right to the money, and it cannot maintain
an action in the name of its supervisor for the recovery of the money
from one who received it as a town officer, even though such person be
then out of office. Qailor v. Herrick, 42 Barb., '79, Wt^re money has
been collected by a town collector, under a warrant issued by the board
of supervisors, for the purpose of paying the land damages occasioned by
the laying out of a highway which was never opened or worked,
because the proceedings to lay out the road were void, and such money
was paid over to a commissioner of highways of the town, who paid it

over to the persons entitled thereto for their land damages, no action can
be maintained against such commissioner, after the expiration of his term
of office, upon his official bond, by the supervisor of the town, for the
recovery of such money. lb.

I^OTE 110, Vol. 1, 270 a— Corporations.

To render a corporation liable for services performed for it, it is not
indispensable that the directors should, at a formal meeting, have either
formally authorized or ratified the employment. Hboker v. Eagle Sank
of Rochester, 3 TifE, 83. For many purposes, the officers and agents of
a corporation may employ persons to perform services for it, and such
employment being within the scope of the agent Or officer's duty, binds
the coi^poration. lb. In* other cases, if an officer employs a person to
perform a service for the corporation, and it is performed with the knowl-
edge of the directors, and they receive the benefit of such service without
objection, the corporation is liable upon an implied assumpsit. lb.

Note 111, Fbi. 1, 271 a— Corporations.

A municipal corporation is not liable, in a private action, to recover

damages, because it has not provided sufficient sewerage for every or for

any part of the city or village. Mills v. City of Brooklyn, 5 Tiff., 489.

The duty of draining the streets and avenues of a city or a village is one
requiring the exercise of deliberation, judgment and discretion, and yet

the duty is not, in a technical sense, a judicial one, although it is of a judi-

cial nature, lb. Where the duties of an officer are purely ministerial, and
they are absolute, certain and imperative, a delinquent officer is bound
to make full redress to every person who has suffered in consequence

of his delinquency. lb. But, if the powers are discretionary, and they are

to be executed or withheld according to his own view of what is necessary

and proper, they are, in their nature, judicial, and he is exempt from all

liability to a civil action for the motives which influence him, or the

manner in which such duties are performed. lb. Where the authorities

of a city caused a sewer to be constructed for a locality which included

the plaintiff's premises, but such sewer was insufficient to carry off all

the surface water which fell during a violent shower, it was held that the

city corporation was not liable for the damages suffered by the plaintiff,

upon the principle that no action would have lain for not building a

sewer, and that the building of an insufficient one did not, of itself, create

any legal liability. lb.

Note 112, Yol. 1, 274 a— Corporations.

A corporation may borrow money to carry on its ordinary business, and

give valid obligations to repay the sum borrowed ; or, instead of giving

its own notes or obligations, it may turn out or transfer any notes or obli-

gations it may hold against others for the purpose of securing the lender

of the money; and such transfer will be valid when it is made by the

Wait 11—131
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president of the corporation, when that is the usual mode of transfer, and
when the transfer itself is authorized by a resolution of the directors.

Clark V. Titcomb, 42 Barb., 122. A mutual insurance company, being in

need of money to pay losses, procured a loan from several different firms

and individuals, of which the plaintiff was one, and as a collateral security

therefor, trans&cred to him premium notes made by different individuals,

and it was hela that the plaintiff was a trustee of an express trust, and
that an action on the notes might properly be brought in his name. lb.

IfoTE 113, Vol. 1, 276 a— Oorporation.

But where the person committing the wrong is neither the servant nor
the agent of the corporation, it will not be liable for the injury done.

The corporation of the city of New York is required to appoint fire-

men, but the persons thus appointed owe their allegiance to the city, hot
as members of the corporation, but as members of the organization iden-

tified with the administration of the city government, and forming a part
of its protective police. G'Meara v. Mayor, t&c, of New Torh, 1 Daly,
425. The powers exercised by the city corporation in reference to the
fire department, are conferred and employed exclusively for the public
benefit, and not for purposes of private advantage or emolument, and
therefore the cdrporation is not liable as a master for the wrongful of

negligent acts of the firenien ; and, where it appeared that the plaintiff

while standing on the sidewalk of the city, was knocked down and run
over by a fire engine ia the charge of firemen,- and which was running
upon the sidewalk in violation of a city ordinance, it was held that the

corporation was not liable to the plaintiff for the injuries sustained by
him in consequence of such negligent act. lb.

A municipal corporation possesses two kinds of powers ; one govern-
mental and public, the other private ; the former are given and used for

public purposes, the latter for private purposes ; and while in the exercise
of the former power the corporation is a municipal government, and while
exercising the latter it is a corporate, legal individual. Lloyd v. Mayor,
&c., of New York, 1 Seld., 369. Where a municipal corporation is acting
in the capacity of a corporate, legal individual, it may incur a liability

for negligence, and the cityof New York is liable for injuries to third
persons which have resulted from the negligence of persons employed
by the officers of the corporation in the repair of its public sewers. lb.

So, it is liable for injuries resulting to third persons from the negligent
and unskillful construction of a dam on the Croton river, where it is a
part of the works built pursuant to the act for supplying the city with
pure and wholesonje water, if the title to the land on which the dam was
built was vested in the corporation pursuant to that act. Mayor, &c., of
New York v. Bailey, 2 Denio, 433.
The corporation is not liable, however, for the acts of its citizens in

obstructing its streets, nor for the injuries resulting therefrom, when it is

not shown that notice of the obstruction had been received by its ofilcers.

Griffin v. Mayor, &c., of New York, 5 Seld., 456.

Note 114, Vol. l, 276 5— Corporations.

No duty is imposed upon commissioners of highways of towns to repair
roads and bridges until fands for that purpose have been provided by the
public, and, if sufficient funds have not been furnished to such commis-
sioners, they are not bound to repair all the bridges in the town, although
they may have money enough to repair a portion of them. Garlirvghcyusi
V. Jacobs, 2 Tiff., 297. Where such commissioners have funds enough to

repair a part of the bridges of the town, but not sufficient to repair them
all, they have a discretion as to which of the bridges they will repair

;
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and they will be presumed to have exercised that discretion in good faith,

and in the absence of proqf to the contrary, they cannot be made respon-
sible in a civil action, for its exercise. lb. Town commissioners of high-

ways are not, in any event, liable to a civil action in behalf of a private

individual for injuries received by him in consequence of a mere neglect

or omission to keep the bridges of the town in proper repair. lb. This
case overrules that of Smith v. Wright, cited in the text.

JSToTB 115, YoL. 1, 277 a— Partnership.

" The definition of a dormant partner is not very clearly given in the

adjudicated cases, or the elementary treatises on partnership. It implies,

perhaps clearly enough, one who is not an active partner, nor generally

known as a partner. But to be such, I apprehend it is not essential that

he should wholly abstain from any actual participation in the business of

the firm, or be universally unknown as having a connection with it. Nor
does it necessarily imply, as I conceive, a studied concealment of the fact."

Per HoGKBOOM, J. North v. Bloss, 3 Tiff., 374, 379, 380.

WoteWQ, Vol. 1, 211 b— Partnership.

It is possible for partners to stipulate simply as to the profits of a busi-

ness, where one of them is to furnish all the materials with which it is to

be carried on, while both may bestow their labor ; and, in such a case, the

only specifie^ interest of all is in the profits, and the partnership is only in

the use or employment of the articles as instruments of profit. Penny v.

Black, 9 Bosw., 310. A partnership was formed between A. and B., and
the business was to be the making, selling and letting of chronometers.

By the terms of the agreement A. was to contribute all the capital, and
B. to give nothing but his labor, and he was to receive a specified salary

and a share of the profits, though both parties were to devote their tim« and
labor to the business. A. agreed to put into the partnership stock certain

chronometers of his, upon a stipulation " that they should be taken at a

fair valuation, as a stock in trade, so that upon a sale of them at the usual

market price, the profit usual in that branch of business might be made
on them," but this stipulation was never reduced to writing, as was
intended, nor was a valuation ever fixed upon them ; and after the disso-

lution of the firm, both parties remained in the store they had occupied

as partners, and A. let the chronometers in his own name, and kept his

own account of them, and there was some evidence that it was under-

stood between the parties that A. was to take the stock and pay the debts,

and it was held that, after the dissolution, the chronometers were the

property of A., and that his lessee of one of them could recover the pos-

session of it from B., who had taken it away from him; and that the

chronometers never became the property of the firm, but always remained

the property of A., while the firm merely had permission to use them. lb.

Note 117, Vol. l, 280 a— Partnership.

To constitute a partnership inter se, there must be an agreement- to

share in the losses as well as in the profits, and where two parties were

to share equally in the profits of an enterprise, but the entire expenses

were to be borne by one of them, while the other was not, in any event,

to bear any share of the loss, it was held that there was no partnership

as between the parties themselves. Gummings v. Mills, 1 Daly, 520.

NoTH 118, Vol. 1, 281 a— Partnership.

The defendants, who are common carriers, running connected lines of

railway from Buffalo to Milwaukee, through their mutual agent m New
York, took from th(3 plaintiff his receipt from th^ Hudson Kiver Railway

Company, acknowledging the receipt of certain goods marked " Janesville,
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Wis., via M. D. R. R," and gave therefor a bill of lading, whereby; it was
agreed that the defendants would transport these goods over their lines

of road to Milwaukee. At Buffalo, the goods, instead of being delivered

to the defendants, or being received by them, were delivered on board of

a propeller, to be carried thence by way of the lake to Milwaukee, and

both propeller and cargo, including these goods, were lost in a storm on

the passage, and it was held, in an action against the defendants to recover

damages for the loss, that as the receipt of the Hudson River Railroad,

for the goods, was given to the mutual agent of the defendants, and as

the holder of that receipt was entitled to the custody of the goods upon
their arrival at Buffalo, it was incumbent upon the defendants to explain

why the goods were forwarded from Buffalo by a line or route different

from theirs, and that the change occurred under circumstances which
exonerated them from liability. Ze Sage v. Great Western Railway Co.,

1 Daly, 306.

Note 119, Vol. l, 282 a— Partnership.

>Where an individual, though not actually a partner of an other, nor

connected with him, in business, but, notwithstanding this, by his acts

and declarations holds himself out to third persons as a partner and
induces them to believe that he is such, upon the faith whereof goods are

obtained on the credit of both, he will be estopped from denying the

existence of a partnership as against such creditors, and will be liable as

a partner for the price of the goods. Conhlin v. Barton, 43 Barb., 435.

Where several persons engage in an enterprise, and one of them agrees

to assist by advancing money, and sharing in the losses, if any occur, but
he is not to receive any part of the profits, whicii are to be divided among
the others exclusively, he will not be a partner as among themselves, but
if he holds himself out as a partner, or allows the others to hold him out

to third persons as a partner, and they, under the belief that he is such,

enter into a contract with the partners, he will be liable as a partner upon
such contract. Moss v. Jerome, 10 Bosw., 220.

Note 120, Vol. l, 285 a— Partnership.

Where lands are let for a single year, for the purpose of raising crops

upon shares, and the party who takes the land to work agrees to account
and pay to the owner of the land the value of one-half of all the grain,

butter and net proceeds of the sheep and hogs and cattle that may be
produced from the premises, the owner of the land and the party doing
the labor will be tenants in common of such products. Tanner v. Sills,

44 Barb., 428.

Note 121, Vol. l, 288 a— Partnership.

The parties to a copartnership may give it just such name as they
please, and all contracts and obligations, or notes made with such firm, or

given to it, may be prosecuted in the names of the individual names of

its members. Crawford v. Collins, 30 How., 398.

Note 122, Vol. l, 288 b— Partnership.

Although partners cannot, by any agreement among themselves, dis-

charge any of the members of the firm from their liability to the creditors
of the firm, 'yet they may, as it regards each other, make a valid agree-
ment, by which some of the firm agree to pay the firm debts, and to release

the others from the payment thereof, and such agreement will be enforced
as between the partners themselves. Savage v. Putnam, 5 Tiff., 501

;

affirming S. C, 32 Barb., 420. Where some of the members of a copait-
nership association have* assigned their interests in the concern to other
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solvent parties, who, with the assent of the other partners, are accepted,
treated and received as copartners in the place of those selling out, by
the remaining members of the firm, the partners thus selling their interests

will not, as between the partners themselves, be liable for any of the
debts which existed against the firm at the time of such assignment, nor
can they be required to contribute for their payment to those partners

who have paid such debts. lb. In such a case, the partners who have
assigned their interests are at most mere sureties for the payment of the
debts, by the remaining members, to %uch creditors as existed at the time
of the assignment, and when these debts are paid by the remaining mem-
bers of the firm, they pay as principals, and discharge the others from
their liabilities as sureties. lb.

N'oTE 123, Vol; 1, 293 a— Partnership.

An action will lie for the breach of a valid agreement to enter into a
partnership, unless some legal cause can be shown for the non-performance
of the agreement. To an action for the breach of an agreement to enter

into partnership with the plaintiff, the defendant pleaded that, before and
at the time of making the agreement, the plaintiff carried on trade in part-

nership with one S., which partnership was then about to be wound up
and dissolved; that the defendant made the agreement on the faith and
imder the belief that the plaintiff had, up to that time, acted with honesty
toward his said partner in the conduct of the said business, and in relation

to the pecuniary affairs thereof; but that, after the making of the agree-

ment, and before the breach, and before the commencement of the suit,

the defendant discovered that the plaintiff had, before the time of the

making of the agreement, acted with fraud and dishonesty toward his

partner in the conduct of the said business, and in relation to the pecu-

niary affairs thereof, which said fraudulent and dishonest acts of the

plaintiff were unknown to the defendant at the time of his entering into

the agreement sued on, and that he therefore repudiated and declined to

carry the agreement into effect, and it was held that the facts pleaded did

not constitute any defense to the action. Andrewes v. Garstin, 10 J. Scott,

N. S., 444.

Note 124, Vol. 1, 296 a— Partnership.

One who takes from a member of a trading firm, in satisfaction of his

separate debt, a negotiable security, in the name of the partnership, is

bound to show that it was accepted or indorsed with a concurrence of the

other partners. Leverson v. Lane, 13 J. Scott, N. S., 278.

And 5ne who receives a note indorsed in the name of a partnership,

with a knowledge at the time of taking it that the indorsement was not

given for a partnership debt, but was written by one member of the firm

in a matter not relating to the business of the firm, but on the contrary

that it was done for the accommodaftion of an other person, cannot recover

thereon against the other members of the firm. Fielden v. Lahens,

9 Bosw., 436.

N'OTE 125, Vol. 1, 296 i— Partnership.

G., a member of a copartnership firm, made a check in the firm name,

payable to one H. or bearer, for the purpose of paying an account due to

the latter from the firm ; the check, however, was not delivered nor used

for that purpose, but was retained -by G., who paid the account of H. by
a smaller account, which he (G. ) held, individually, against H., and

by paying to him the balance in cash ; and G. subsequently transferred

the check to the plaintiff in payment of a debt due to him by G., and it

was held, that, as the check was drawn in good faith, for the payment of
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a partnei-sliip debt, and as it had passed into the plaintiff's hands for a

valuable consideration, he was entitled to maintain an action against the

firm thereon. Gale v. Milleir, 44 Barb., 420.

Note 126, Vol. l, 298 a— Partnership.

One partner, without the knowledge or authority of his copartners,

indorsed the firm name upon a note made for |iis individual benefit, and

then, when sued thereon, he, without the knowledge or authority of the

other partners, upon whom proces* had not been served, employed an

attorney to appear and defend, not only for himself but for them, and

judgment was rendered against them all, it was held that the judgment

must be set aside as to the other partners, and that they might come in

and defend the action. Bean v. Mather, 1 Daly, 440.

Note 127, Vol. l, 298 b— Partnership.

The assent of one partner to the execution of an assignment of the

partnership property by an other partner, need not be very formal, and

where A., who had been the active partner in a firm, absconded, leaving

it largely insolvent, though before leaving he wrote a letter to B., his

partner, in which he declared that he could not manage the debts of the

firm; that he would be far out to sea before B. could receivethe letter;

that he was going to California, where he would again start in business

with a specified amount of funds of the firm which he had taken with

him, and then adding :
" I hereby assign you my interest in the business

of A. & Co., and A. B. & Co.," &e., with this further language: "Take

charge of everything in our business ; close it up speedily," &c. ; and

this was held, under the circumstances, to be a sufiicient authority to B.

to make an assignment of the partnership property, as against A. Welles

V. March, 3 Tiff., 344.

So, where one partner absconds, he abandons the business of the firm,

and leaves the management of the affairs of the partnership with the

remaining members, and his acts will be construed as vesting in the other

partners full authority to do whatever is necessary to pay the debts and

settle up the business of the firm ; and they may, for that purpose, make
a general assignment of the partnership property, for the benefit of the

creditors of the firm, without any express authority, assent or direction

from such absconding partner. Palmer v. Meyers, 43 Barb., 509 ; S. C,
29 How., 8.

Note 128, Vol. l, 299 a— Partnership.

Where one of two partners retires from business, and relinquishes and

transfers to the other all his interest in the partnership property, the re-

maining partner acquires the same title and dominion over the property

as though it had always been his own separate property ; and if the

transfer is made in good faith, the title vests in the partner to whom it is

transferred, as his own private estate, free from any lien or equity in favor

of partnership creditors ; and he may lawfully transfer such property in

payment of his own individual debts. Dimon v. Hazard, 5 Tiff., 65, and

cases there cited.

Note 129, Vol. 1, 312 a— Bailment. "'-

Where a sheriff levies upon property upon an execution or upon re-

plevin process, he is bound to take such care of it as a careful, prudent

man of good sense would take of his own property under similar circum-

stances ; audi if he takes such care he will not be liable to an action in

favor of the party whose process he was executing by taking the prop-

erty, even though the property should be injured or lost while in his cus-
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tody as an officer. Moore v. We&t&ndt, 13 E. P. Smitli, 234, affirming S.

C, 9 Bosw., 558.

Note 130, Vol. 1, 313 a— Bailment.

So, where the plaintiff brought an action to recover damages for the
conversion of goods which he had bought of the defendant and had left

in his possession under a special agreement, and where a demand of the

goods and a refusal to deliver them constituted the ground of conversion,

it was held that the defendant might show that, at the time, of the sale,

the goods belonged to a third person, who, before the demand of the
plaintiff, had taken the goods away from the defendant against his will

;

or, that he might show that before such demand, the goods had been
seized on an attachment against such true owner. Huntington v. Doug-
lass, 1 Abb., N". S., 385.

A sum of money was deposited with D., under a written agreement
between A. and B. that the amount should be paid over to B. whenever
C, a third person, should express his satisfaction with certain documents
referred to ; and it was held, in an action by B. to recover the amount,
after C. had waived performance of the condition, that the defendant D.
could not defend the action upon the ground that C, who had waived the

performance of such condition, was the mere agent of a third person, who
had no interest in the money, and that such waiver was fraudulently such

for the purpose of enabling B. to obtain money to which he was not

entitled. McKay v. Draper, 13 E. P. Smith, 256. It is a general rule

that an agent cannot defend against the action of his principal to recover

a deposit, by setting up the title to other parties to it, so long as he him-

self retains the possession of the property ; if he wishes to set up the title

of a third person to such property, he should deliver the property to

Mm, and then defend under that title. lb.

Note 131, Vol. 1, 323 a-^ Bailment.

Where a check is drawn upon a bank, the latter should be certain that

there are funds to meet it, before payment of the check is made, for if

this is not done, and the amount of the check is paid over to the holder

of the check, he is entitled to retain the money, even though the bank
officer should immediately discover that there was no funds of the drawer
in the hands of the bank ; arid if the officers of the bank, in such a case,

take the money by force, fi-om the holder of the check, they will be guilty

of an assault and battery. Chambers v. Miller, 13 J. Scott, N. S., 125.

Note 132, Vol. l, 323 b— Bailment,

Where a debt is secured by a pledge of property, the creditor may
assign his debt to a third person, and give him the benefit of the pledge

which he holds as a security for the debt. Ghapinan v. Brooks, 4 Tiff., 75.

So long as nothing is done to deprive the pledgor of the right to redeem

on payment of the amount due on the principal debt, the pledgor is not

injured. lb. •

Note 133, Vol. 1, 324 a— Bailment.

A mortgage of real property, together with the bond accompanying it,

may be pledged, because it is a mere security and chattel interest, and it

may therefore be pledged like other chattels and things in action. Cawip-

bell V. Parker, 9 Bosw., . 22. Where a bond and mortgage are transfer-

red by an assignment absolute on its face, but accompanied by a promis-

sory note, made by the assignor, which gives the assignee authority to

sell the bond and mortgage, upon default of the assignor to pay his debt,

the transaction is a pledge of the bond and mortgage, and not a mortgage

or a sale of them. lb. In such a case the assignee acquires only a special
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property in them, and he takes them subject to all the duties and ohligar

tions of a pledgee ; and he has no right to sell them before he has made
a demand upon the assignor for the payment of his debt. lb. And
where, in such a case, the pledgee, without demand or notice, transferred

the bond and mortgage to a third person, for a sum suflScient to pay the

debt, but grossly inadequate to the value of the bond and mortgage, and

the latter canceled them, it was held that this was a conversion of them,

.ind that the pledgee was liable therefor in an action of trover. lb.

A bank loaned money to A., for which they received from him a pledge

of stocks, as a collateral security for the debt ; and it had also discounted

several notes for him, and received from him a draft on a distant place,

for collection. Before it was known whether the draft was paid or not;

A. applied to the president of the bank, saying he must have the proceeds

of the draft immediately, or must suspend payment; and the president on

asking for security was answered by A. :
" The bank holds all my stocks,

and they are security for all my discounts and this draft ;" to which the

president replied :
" If that is so, the bank will put the proceeds of this

draft to your credit ;" which was thereupon done, and this held to be a

pledge, in presenti, of the stocks, as a security for all the discounts which
had been made for A., as well as for the draft in question. Van JBlarcom

V. Broadway Bank, 9 Bosw. 532.

Note 134, Vol. l, 324 b— Bailment.

Where chattels have been duly mortgaged to secure a debt, the mort-

gagor cannot afterward pledge the property to a third person in such a

manner as to nrejudice the mortgagee's rights. Bissell v. Pearce, 1

Tiff., 252.-

Note 135, Vol. l, 325 a— Bailment.

Where a mortgagor of chattels borrows money to buy in the mortgage,
and procures an assignment of it to the lender as a security for repayment
of the loan, the mortgage becomes, in the hands of the latter, a mere
pledge for the security of the loan, and upon a tender of the amount
oaned, the lien of the pledgee is discharged. Mashins v. Kelly, 1 Abb.
K S., 63.

Note 136, Vol. 1, 326 a— Bailment.

In the absence of any agreement upon the subject, a pledgee of chat-
tels or choses in action cannot sell the pledged property without due
notice to the pledgor of the time and place of sale ; and if such notice
has been given, the sale must be public and at the time and place speci-

fied in the notice. Genet v. Howland, 45 Barb, 560 ; 8. C, 30 How., 360

;

OamphellY. Parker, 9 Bosw., 322 ; Jaroslauski v. Saunderson, 1 Daly,-232.
If a sale of the property is made by the pledgee without first demanding
payment of the debt for which the pledge is held as a security, and with-
out first giving due notice of the time and place of sale, such sale will be
a conversion of the property, and will render the pledgee liable to pay its

value to the pledgor. lb.

If there is an agreement that the pledgee may sell the goods, chattels
or property pledged, without any notice of the time and place of sale,

such agreement will be valid, and will justify the pledgee in selling such
property without giving notice. MilUhen v. JDehon, 13 E. P. Smith, 364;
Genet \. Sowland, 45 Barb., 560; S. C, 30 How., 360. But, even in
such a case, the pledgee must duly demand payment of his debt from the
pledgor before selling the property, for he will be guilty of a conversion
of it by a sale without such demand. lb.
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The plaintiff transferred the bill of lading of one hundred barrels of
flour to the defendant, to secure the payment of a note given by such
plaintiff, and then held by a third party ; and, at the time of the transfer
of the bill of lading, the defendant gave to the plaintiff a receipt which
stipulated that the flour was to be used as a security for such note, and
that the sale of the flour was to be made under the plaintiff's direction.

When the note became due, no demand for its payment was made by the
holder, and the defendant, who had no notice of any intention to sell

the flou.r, sold it without giving any notice to the plaintiff, and it was
held that the transaction was a pledge of the flour, and that the defendant
had no right to sell it until payment of the note had been demanded of the
plaintiff, and after a reasonable notice to the plaintiff of the intended sale.

Jaroslauski v. Saunderson, 1 Daly, 232.

Note 137, Vol. l, 32'? a— Bailment.

A transfer of a chattel mortgage as a mere collateral security for the
payment of a debt is a pledge, and not a mortgage of it ; and, nothwith-
standing such pledge, the pledgor may afterward assign the mortgage to

a third person who may enforce it by a sale of the goods, subject, how-
ever, to the lien of the pledgee. Saskins v. Kelly, 1 Abb. N. S., 63 and
cases there cited. x,

Note 1Z9,, Vol. 1, 329 a— Bailment.

A. hired a barge of B. under a contract containing a stipulation that
"fair wear and tear were to be allowed by the owner," and that when
delivered up, the barge was ",to be in good working order, with all her
rigging, gear and implements complete ; and it was held that this was not
a contract that the barge was to be delivered up absolutely in good work-
ing order, but that it was to be in good working order regard being had
to the thing the parties were contracting about, and its condition at the
commencement of the hiring. Schroder v. Ward, 13 J. Scott, N. S., 410.

Although there is such a thing as a holding over in relation to real

estate, no such rule obtains as to chattels which have been hired ; and if

a party who has hired chattels detains them after the time of the hiring

has expired, and after a demand of them by the owner, it will be a con-

version of the property, and trover or replevin will lie in favor of the

owner against the bailee. Chamtiberlain v. Pratt, 6 Tiff., 47.

Note 139, Vol. 1, 334 a— Bailment.

The same rule applies where the workman is to furnish ojily a portion

of the materials and labor in completing the building. The plaintiff

agreed to do the plumbing work to a house then about to be erected, and
to furnish the materials for a gross sum, and he was to be paid by install-

ments, the last two of which were payable thus: "$1,500 when all the

work should be completed, and the balance, $1,000, when the work should

he tested and found to be sufBcient, according to the provisions of the con-

tract ; and the payments were to be made upon the certificate of a certain

architect that they were due according to the contract. Before the com-

pletion of the work, and while a substantial part of the plaintiff's work
remained unperformed, the building was destroyed by an accidental fire

;

and it was held that as the work had not been tested, nor any certificate

obtained from the architect, the plaintiff could not recover any portion

of the last two installments, even though he had nearly completed all he

had agreed to do. Niblo v. Binsse, 44 Barb. 54.

Note 140, Vol. 1, 336 a— Bailment.

The public profession of an art is a representation and undertaking to

all the world that the professor possesses the requisite skill and- ability

;

Wait 11—132
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' and where a skilled laborer, artisan or artist is employed there is on his

part an implied warranty that he has such skill as is reasonably adequate

or competent to the task he undertakes ; and if he is utterly incompetent

to perform the kind of work he engaged to do, his employer may dismiss

him from service. Sarmer v. Cornelius, 5 J. Scott N. S., 236.

In the last case the plaintiff was a painter, and was employed by the

defendant at scene painting, under a contract to employ him for more
than a month, but after a trial of two days he was found to be entirely

incompetent, and was therefore dismissed, and the court, in deciding that

the defendant was justified in such dismissal, used the following language

:

" It seems very unreasonable that an employer should be compelled to go
on employing a man who, having represented himself competent, turns

out to be incompetent. An engineer is retained by a railway company,
for a year, to drive an express train, and is found to be utterly unskillful

and incompetent to drive or regulate the locomotive. Is the railway
company still bound, under pain of an action,- to intrust the lives of thou-

sands to his dangerous and demonstrated incapacity ? A clerk is retained

for a year to keep a merchant's books, and it turns out that he is ignorant,

not only of book-keeping, but of arithmetic. Is the merchant bound to

continue him in employment ? Misconduct in a servant is, according
to every day's experience, a justification of a discharge. The failure to

afford the requisite skill which had been expressly or impliedly promised,
is a breach of legal duty, and therefore misconduct. * * And it appears
to us that there is no material difference between a servant who will not,

and a servant who cannot, perform the duty for which he was hired."

7^0^27 141, Vol. l, 338 a— Bailment.

With the exception of common carriers and innkeepers, who are held
to extraordinary diligence, any one who takes charge of property for hire

is bound to make good any loss not proceeding from the inherent nature
of the thing itself, such as absorption, deterioration or like causes, unless
he can show that it occurred under circumstances exonerating him from
all blame ; or, if he cannot do that, that he exercised a degree of care
in its safe-keeping that would presumptively repel any suspicion that the
loss occurred through his negligence or dishonesty. Arent v. Squire,

1 Daly, 347, 359. The plaintiff stored with the defendant ten pipes of
gin, which were gauged in the defendant's wareroom on the day when
they were_ received by him ; but when gauged upon their redelivery to

the plaintiff, there was found to be a deficiency in two of the pipes of
about sixty gallons, and it was held that this made a prima facie case,

entitling the plaintiff to recover the value of the gin from the defendant,
and that, upon these facts, a motion for a nonsuit was properly denied. lb.

In such a case, the defendant is bound to show that neither he nor any of
his employes took the gin or knew anything of its loss, or the jury may
find him liable for its conversion, if the evidence satisfies them that such
verdict is proper. lb.

ISToTE 142, Vol. l, 340 a— Bailment.
Where a guest at an inn is notified that he must put his baggage in a

particular place, where it will be safelv kept, and he neglects to do so, the
innkeeper will not be liable in case of"its loss. Wilson v. JSalpin, 1 Daly,
496; S. C, 30 How., 124. The defendant kept an emigrant boarding
house, and the plaintiff stopped at his house and was lodged in a room
with several other persons, without any objection on his part. He asked
the chambermaid if he might leave his baggage in the room, and she
directed him to leave it in charge of the clerk at the bar, which was the
established rule of the house, the plaintiff, instead of doing this, left his
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baggage under his bed, and during his temporary absence from the room
it was stolen, and it was held that the innkeeper was not liable for the
loss. lb.

Note 143, Vol. l, 341 a— BaiMent.
An innkeeper is bound, at his peril, to keep safely the goods of his

guest. He must, at the common law, guard them against the incendiary,

the burglar and the thief; and he is equally bound to respond for their

loss, whether caused by his own negligence or by the depredations of
knaves and marauders within or without the curtilage. Hulett v. Swift,

6 Tiff., oVl ; affirming S. C, 42 Barb., 230. Where the goods of a guest
were lost by a fire, the origin of which was unknown, it was held that

the innkeeper was liable for their value in a case in which the guest was
free from negligence. lb. A recent statute has changed the law upon
this subject. See vol. 2. 1200, §§ 1, 2.

Under the statute of 1855, which is quoted in the text of volume one
at page 341, it has been held that an innkeeper who has posted a notice

in accordance with the requirements of this statute is not liable for losses

of goods except in these cases in which he has taken the actual possession

and custody of the articles belonging to his guest. JBendetson v. French,

44 Barb., 31. While such goods are out of the safe they are regarded as

within the personal care and custody of the guest, and not in that of the

innkeeper, and the latter, during that time, is relieved from responsibility.

lb. The plaintiff, who was a guest of the defendant, offered a package of

jewelry to the bookkeeper or clerk of the house, and requested him to

put it into the safe, but he did not make any statement as to its contents,

nor did the clerk make any inquiry, but told the plaintiff there was no
necessity for putting the package in the safe ; to take it up to his room,

that it would be just as safe there ; whereupon the plaintiff took the pack-

age to his room and placed it in Ms trunk, whence it was stolen, and it was
held that the innkeeper was discharged from liability for its loss, on the

ground that the plaintiff did not disclose to the clerk the value and con-

tents of the package, especially when such package was a large one, done

up in a rough style, and not indicating in any manner that it contained

jewelry, but rather leading to the supposition that it was an ordinary

package. lb.

Note 144, Yoh. l, 342 a— Bailment.

An arrangement was made between the defendant, an innkeeper, and

his hostler, that he should have the profit of the stables without paying

rent, but providing hay, oats, corn, &c., and supplying not only the

guests of the inn, but those of residents in the' town, whose horses he

was allowed to take care of. The plaintiff, who had no knowledge of

this arrangement, arrived at the defendant's inn with his horse and gig,

which were taken to the stable, and the plaintiff became a guest. He
subsequently left, saying that he should not be back till the following

Monday, and requested that his horse should be attended to. He did not

return for a fortnight, and, in the mean time, the hostler, under a pretense

that he wished to give the horse exercise, drove it out, when it took fright

at a locomotive steam engine and was injured ; and it was held that the

relation of innkeeper and guest subsisted between the defendant and

the plaintiff, and, consequently, that the former was liable for the injury

done to the horse. Bay v Bather, 2 Hurlst. & Colt, 14.

NoTE\^^, Vol. l, 343 a— Bailment.

Where a guest brings with him a sum of money much larger than is

required for traveling expenses, the innkeeper is not liable for the loss of
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so much of it as exceeds a sum necessary for traveling expenses, unless a

special contract is shown, or unless it is shown that the money waa

actually delivered to the innkeeper, or to his clerk or servant, with notice

of the amount deposited. Wilkins v. Sarle, 19 Abb., 190. Where an'

innkeeper had duly posted notices as required by the act of 1855, and ihe

plaintiff, who was a guest of the defendant's, delivered tothe defendant's

clerk a package containing twenty thousand dollars in money, and

marked only with his name, and when asked by the clerk what it con

tained, answered "money," without stating the amount; it was held that

the defendant was not liable, except for such sum as the jury found was
necessary for the plaintiff's traveling expenses, for the reason that the

plaintiff had been guilty of negligence in not distinctly describing or

labeling the package with a statement of its value. lb.

I^OTE 146, Vol. 1, 345 a— Bailment.

Where two kinds of property, one of which is perishable and the other

not, are delivered to a common carrier, at the same time, by different

owners, for transportation, and he cannot carry all the property at the

same time, he may give preference to the perishable property over that

which is not perishable, and if either must wait, it ought to be that which
is not perishable. Marshall v. New York Central M. It. Co., 45 Barb., 502.

Note 14V, Vol. l, 346 a— Bailment.

In an aiCtion against a carrier for the loss of the plaintiff's goods, it is

no defense that such goods were delivered to the defendant by A., who,
as the consignor thereof, claimed compensation for the loss, and that the

defendant paid him, as such consignor, without notice that he was
the agent of the plaintiff, and in the belief that he delivered the goods
on his own account, and that he was the person entitled to sue. Coombs
V. Bristol <& Exeter Railway Co., 3 Hurlst. & Norm., 1.

But where, in an action of trover for goods, the defendants pleaded that

the goods were delivered by the plaintiff to the defendants, to be by them
warehoused and taken care of; that before such delivery, the goods had
been the property of one T., deceased, and that there was not, at the time
of the delivery, any legal representative of the estate of T., and that this

fact was concealed from the defendants ; that afterward he obtained
letters of administration of the goods and effects of T., and claimed the

goods, and forbade the defendants to deliver them to the plaintiff; this

was held a gpod answer. Thome v. Tilbury, 3 Hurlst. & Colt, 534.

Note 14:?,, Vol. l, 346 b— Bailment.

Where an agent deposits the property of his .principal with an other,

without any limitation or qualification whatever, and without his assert-

ing any title to it, or lien upon it, the deposit inures to the benefit of his

principal, and is, in judgment of law, made on his account; and if the
bailee refuses to deliver up the property to the principal upon a proper
demand made by him, an action will lie for the conversion of the goods.
BaU V. Liney, 44 Barb., 505.

Note 149, Vol. l, 346 o— Bailment.

If freight is paid in advance, and in consequence of the capture or ship

wreck of the vessel, or other cause beyond the control of the master or

owners, the goods are not carried to the place of destination, the freight

is not earned, and may be recovered back, unless a special agreement
was made to the contrary. Emery v. Dunbar, 1 Daly, 408 ; Watson v.

JDuyMnsok, 3 Johns., 337. So, if a carrier by water is compelled to

throw overboard a portion of the cargo, he cannot recover freight for

more goods than he delivers. Price v. Hartshorn, 44 Barb., 656.
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XoTS 150, Vol. l, 348 a— bailment.

Before an express company can be made liable for the loss of money
intended to be sent by it, there must have been a delivery of the money to

some duly authorized ofScer or agent of the company; and v^here a

package of money was delivered by the plaintiff to a clerk of the agent

of the company, at a place outside of the office of such agent, it was
held that this was not such a delivery of the money as rendered the

company liable for a loss thereof, which accrued while it was in the hands
of such clerk, and before it came into actual possession of the agent.

Gronkhite v. Wells, 5 Tiff., 24*7. In such a case, it will not make any
difference in the rule, if it is shown that the former agents of the company
were accustomed to receive such packages from the plaintiff outside of

the office, nor to show that the clerk of such agent was accustomed to

receive such packages in the office, and to receipt them there. lb.

To charge a common carrier there must be a special acceptance of

the property, or a delivery of it, according to the established usage

of the carrier's business ; and where, by such usage, there is a person

appointed to receive and take charge of a particular kind of j)roperty,

the delivery must be to him, and not to one engaged in the discharge

of other duties. JBall v. New Jersey Steamboat Co., 1 Daly, 491. Where
a common carrier has an agent on his boat to receive and take charge

of baggage and to check it, it is not a good delivery to leave it upon the

boat without obtaining a check or calling attention to it. lb. A cartman

took the plaintiff's trunk to the defendant's wharf, and was there directed

by a baggage master, having charge of a different class of goods, to take

it on board the boat ; and the cartman, thereupon, deposited the trunk

with other trunks at the baggage door on the boat, but without obtain-

ing a check for it, or calling to it the attention of the baggsige master

having charge of that class of baggage, and it was held that this was not

such a delivery or acceptance as to render the defendant liable for the loss

of the trunk. lb. See also Vol. 1, 218, note a.

Rote 151, Yol. 1, 349 a— Bailment.

The liability of a common carrier does not rest on his contract, but is

a liability imposed by law, and it exists independently of. his contract,

having its foundation in the policy of the law, and it is upon this legal

obligation that he is charged as carrier for the loss of property intrusted

to him. Merritt v. Earle, 2 Tiff., 115. The law adjudges a common
carrier responsible, irrespective of any question of negligence or fault

on his part, if the loss does not occur by the act of God or the public

enemies; with these exceptions the carrrier is an insurer against all

losses. lb. The "act of God" and "inevitable accident" have some-

times been used in a similar sense and as equivalent terms ; but there is

a distinction, for that may be an "inevitable accident" which no foresight

or precaution of the carrier could prevent ; but the phrase " act of God "

denotes natural accidents that could not happen by the intervention of

man, such as storms, lightning and tempest. lb. The expression "act

of God" excludes all, human agency. lb. Michaels v. New Torh Central

R. JR. Co., 3 Tiff., 564. In an action to recover the value of a span of

horses, which were lost by the sinking of the vessel, while being trans-

ported from Albany to New York on the defendant's steamboat, it

appeared that the immediate cause of the accident and of the loss was

the contact of the steamboat with the mast of a sloop which had been

sunk in a squall two days before, and that the mast was out of the water

fifteen or sixteen feet at low water, and was visible the day before and on

the same day of the accident ; and it was held that the loss was not

caused by inevitable accident, or the act of God, within the meaning of
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these terms, and that the carrier was liable for the loss. lb. Where goods

are delivered to a railroad company by a connecting railroad company, to

be transported to the owners, and the goods are received by such company
for that purpose, it becomes its duty to send them off immediately, and it

cannot justify a detention of the goods on the ground that, by its regula-

tions, goods "received from a connecting road are not to be forwarded

until the receipt of a bill of back charges, and that no such bill accom-

panied the goods. lb. A box of goods was delivered by the Hudson
River Railroad Company to the defendant, at Albany, to he transported

by the latter, as a common carrier, to the city of Rochester. Instead

of immediately forwarding the box, it was detained at Albany by the

defendant, in its freight train, to await the bill for back charges due to

the Hudson River company, and while so detained, the goods were
injured by an extraordinary rise of the waters of the Hudson river ; and
it was held that such detention of the goods was negligence on the part

of the defendant, and that such negligence having concurred in pro-

ducing thQ injury, the defendant was liable for the resulting damages. lb.

So where there was an unreasonable delay on the part of a carrier, in

forwarding goods, and while they were in a railroad depot, at an inter-

mediates point, they were wetted and injured by an extraordinary flood,

caused by the damming up of the water in the channel of the river by ice,

and setting the water back upon the freight depot, it was held that as the

goods were exposed to the peril by the fault and neglect of the carrier,

he was liable for the damages sustained. Head v. Spaulding, 3 Tiff., 630.

But notwithstanding the general rule which makes the carrier an insurer,

he will be discharged when the case is one within the exception as to

losses arising from the act of God; and when great storms, which are

beyond the control of human agency, cause loss, the carrier will be excused.

Price V. Sartshorn, 44 Barb., 655. And when a carrier by water is com-
pelled by stress of weather to throw oyerboard a part of the cargo, in

order to save tfee vessel and the balance of the cargo' from destruction,

he is not responsible for the resulting loss, unless he has made a special

contract which imposes a liability that does not exist by the common
law. lb.

Note 152, Vol. l, 350 a— Bailment.

Goods destined for S., a place beyond Dunkirk, but directed to F. at

Dunkirk, were transported by the defendant, upon its railroad, from
Buffalo to Dunkirk. On the day of their arrival at the latter place, the
goods were called for by the carrier who was to carry them from Dun-
kirk to S. The defendant, owing to other engagements of its agent, was
not ready to make the delivery when called for ; and it was mutually
agreed for the convenience of both parties, that the goods should remain
in the defendant's warehouse until the next morning. During the night,
the warehouse, by accident, took fire and the goods were consumed, and
it was held that the liability of the defendant, as a common carrier, con-
tinued until the property was actually delivered to the next carrier.

Fenner v. Buffalo & State Line B. B. Co., 46 Barb., 103.
So where a carrier is in possession of goods, which are to be delivered

to a subsequent carrier for transportation, he will remain liable as an
insurer, although the second carrier, after a reasonable notice and request
to do so, has neglected for an unreasonable time to receive them. Goold
V. Ghapin, 6 E. P. Smith, 259. If the carrier would exonerate himself
from the liabilities of a carrier, he. must store the goods in a warehouse
where there is an opportunity to do so, or must in some other way clearly
indicate his renunciation of the relation of carrier. lb.
Where goods are shipped and must pass through the hands of several
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intermediate carriers before reaching their ultimate destination, it is the
diity of each intermediate carrier to transport the goods safely to the end
of his route, and then deliver them to the next carrier on the route beyond

;

and if he neglects to do this, but merely unloads the goods at the end of

his route, and then stores them in his own warehouse, without delivering

the goods or attem;f)ting to deliver them to the next carrier, and without
giving him any notice in relation to the arrival of the goods, he will be
Sable for the value of the goods if they are destroyed by fire in his

\*-arehouse while so stored therein. McDonald v. Western JR. B. Go.,

1 Tiff., 497.

Note 153, Yol. 1, 352 a— Bailment.

Where property is delivered in good condition to one railroad company
to be transported by that and an other company to a distant place, it will

be sufficient, in an action by the owner against the company delivering

the property, to show that he delivered the property to the first company
in good condition, and that it was damaged when delivered to him, for

the burden of proof will then be upon the company which delivered the

goods to show that they were not injured while in their possession, or

that they were thus injured when received by them from the first com-
pany. Smith r. New York Central B. B. Co., 43 Barb., 225. Where
goods are to be carried by several different lines of railroad, and they are

injured or lost on the route, . the owner may recover from the first com-
pany to whom he delivered the goods, or he may maintain an action

against any one of the roads which he can prove to have injured or lost

them. lb. In such a case, the owner has an election whether to bring

his action against the carrier with whom the original undertaking was
entered into, or against the particular carrier in whose hands the loss or

injury occurred. lb.

Note 154, Vol. l, 353 a— Bdilment.

Although a carrier has contracted with the consignor of goods to deliver

them at a particular place, he may deliver them at any place at which the

consignee has ordered their delivery. London & Northwestern B. B. Co.

V. Bartlett, 1 Hurlst. & Norm., 400. The plaintiff having sold wheat by
sample, to be delivered to the purchaser at his mill, sent it by the defend-

ant's railway. On the arrival of the wheat at a station two miles from the

mill, the defendants kept it there in consequence of instructions given to

them by the consignee, that wheat arriving for him at the station should

not be forwarded to the mill without his written order. The plaintiff had
no knowledge of these instructions. The consignee examined the wheat at

the station, but refused to receive it, and whilst it remained there it became
deteriorated in quality and value, but it was' held that the consignor had
no right of action against the defendant for not delivering the wheat at

the mill, as the non-delivery was by order of the consignee. lb.

JSToTE 155, Vol. l, 354 a— Bailment.

The case of Goold v. Chapin, cited in the text, was reversed in the

Court of Appeals, and it was there beld that where a carrier has posses-

sion of goods which are to be delivered to a subsequent carrier for

transportation, such first carrier remains liable as an insurer, although the

second carrier, after notice and request to do so, has neglected for an

anreasonable time to receive them, and if the goods are destroyed by fire

while in his possession, he will be liable for their value. Goold v. Chapin,

6 E. P. Smith, 259; Fenner v. Buffalo d> State Line B. B. Co., 46

Barb., 103 ; See Note, 152.

But where a common carrier upon the canal received on board of his



i05G NOTES TO VOL. I.

boats a quantity of flour, in barrels, agreeing to deliver the same in good
order to the consignees in New York, and to let it remain on board for

ninety days after its arrival in New York, without extra charge ; and

upon the arrival of the flour in New York the consignee refused to receive

it, it was held that when the flour reached its destination in
_
good order,

and a delivery tendered to the consignees, their refusal to receive it put an

end to the carrier's responsibility as a carrier, and from that time he held

the flour as the bailee of the owner, and was not required to exercise

more than ordinary care in its protection, and that if it was injured with-

out fault on his part, he was not responsible. Hathorn v. Ely, 1 Tiff., 78.

NoTB 156, YoL 1, 354, h— Bailment.

In the absence of an express contract, the obligation of a carrier of

goods is to carry them according to the usual route proposed by him to

the public, and to deliver them within a reasonable time ; and if there is

an unreasonable delay in the delivery, which arises from sending the

goods by a circuitous route, or from any other inexcusable cause, the car-

rier will be liable ; but whether the delay is unreasonable, is a question of

fact for the jury. Sales v. London <Sb Northwestern R. B. Go., 4 Best &
Smith, 66.

There is a distinction between trains for passengers and those carrying

goods or cattle. A carrier of goods or cattle is only bound to carry in a

reasonable time under ordinary circumstances, and is not bound to use
extraordinary efforts or to incur extra expense in order to surmount obstruc-

tions caused by the act of God ; as, by a fall of snow. Briddon v. Qreai
Northern R. R. Co., 4 Hurlst. & Norm., 847.

Note 15V, Vol. l, 355, a— Bailment.

In the transportation of passengers, the law requires the carrier to
exercise the highest care that human prudence or foresight can suggest
for the safety of such passengers. Brown v. New York Central R. R. Co.,

V Tiff., 404. A railroad company must adopt all proper and necessary
measures to secure the safety of the train and of its passengers; and
where the engineer of a train runs it at full speed over a portion of the
track which is known to be frequented by cattle, and which is then
unguarded, it is gross negligence, and the company will be liable for any
injury which results to a passenger in consequence. lb. A passenger
must also be carried without unreasonable delay ; and a carrier is liable

for damages arising from an unreasonable delay of the passenger along
the route, where such delay is caused by the fault or neglect of those
legitimately engaged in the line of transportation. Van BusMrk v.

Roberts, 4 Tiff., 661. And where a party engaged a passage on a line

running from New York to San Franoisco, it was held that, if he was
unreasonably detained at Panama, by reason of the default of the trans-
portation company, and he was thereby specially damaged, as by sickness,
loss of journey and the like, he might maintain an action against such
company to recover for the damages consequentially sustained. lb.
But where the delay is brief, or . the plaintiff fails to show that he has

sustained_damages from the delay, his recovery will be limited to nominal
damages in the absence of proof showing a substantial injury from the
delay.

_
In an action against a railroad company for failing to carry

the plaintiff to a distant place as soon as was agreed, the plaintiff claimed
that, in consequence of the delay, he failed to borrow a sum of money
which had been promised to him, but which he failed to obtain because of
the delay, and he also claimed his expenses, as well as pay for his lost time,
but he did not show that he would have seen the parties of whom the
loan was expected, even if he had been there in season, nor that he would



l^rOTES TO VOL. I. 1057

have obtained the loan if he had seen them; and where it appeared that he
remained in the place for four days after his an-ival there without accom-
plishing a loan, it was held that he could not recover anything for the
loss of the loan, nor for the time spent or the daily expenses incurre'd

by him there. Benson v. New Jersey JR. H. <& Transportation Co.,

9 Bosw., 412. A tradesman took a ticket to go by railway from London
to Hull. On arriving at Grimsby he found no train ready to take him to
Hull the same night, as it should have been, according to the published
time bill. He slept at Grimsby, and in the morning paid his fare to Hull.
In consequence of the delay he failed to keep his appointments with his

customers, and . was detained for many days ; and it was held that,

although he might have performed the contract at the expense of the
railroad company, yet, not having done so, he was not entitled to recover
anything more than nominal damages in addition to the fare paid from
Grimsby to Hull, and, perhaps, the expense of his bed there while
remaining over night. Hamlin v. Great Northern H. H. Co., 1 Hurlst.
& Norm., 408.

Note 158, Vol. 1, 356 a— Bailment.

The baggage of a passenger, where it has been intrusted to one whose
business it is to transport persons and their baggage, and with whom the
owner has taken passage, is under the same protection as the goods which
are intrusted to common carriers of goods. Merrill v. Orinnell, 3 Tiff.,

594, 609. A proper sum of money for traveling expenses, contained in

the trunk of a passenger, is to be considered as a part of his personal

baggage, and may be recovered for as such in case of its loss ; the amount
allowed for such expenses must be measured by the requirements of the

transit over the entire journey, including a reasonable allowance for acci-

dents, sickness or sojournings by the way, such as a reasonable person
would consider it necessary to make. lb.

At common law, a carrier of passengers by watot is liable for the value

of the baggage of a passenger which has been destroyed by fire, although
the fire occasioning the loss may have happened without any want of

skill, care or foresight on the part of the carrier. Chamberlain v. Western
Transportation Co., 45 Barb., 218. This liability is not affected by the

provisions of the act of congiress, passed March 3, 1851 (TJ. S. Stat., at

Lai'ge, vol. 9, p. 635), declaring that no owner of a ship or vessel shall be
liable for any loss or damage which may happen to any " goods or mer-

chandise " shipped thereon, by reason of fire happening to, or on board
such ship or vessel, unless such fire is caused by the design or neglect of

the owner. lb. The terms "goods and merchandise," as used in this

statute, are not to be so extended as to exonerate a common carrier from

his common law liability for the loss of the passenger's baggage by fire,

because " baggage " is not included in the terms " goods and merchan-

dise." lb.

Note 159, Vol. 1, 356 b— Bailment.

The case of Cohen v. IVost, cited in Vol. 1, 356 b, has been criticised

in a recent case. The plaintiff, who was a passenger on the defendant's

steamboat, deposited his valise, containing Wearing
'
apparel, in a state-

room, the key of which was handed to him at the time of paying his

passage. During his temporary absence from the stateroom, the door of

which was locked, the valise was stolen, and it was held that the defend-

ants were liable for its value. Mudgett v. Bay State Steamboat Co.,

1 l)aly, 151. In such a case, a mere supervision of one's baggage, or the

means of entering its place of deposit, is not sufficient to exonerate the

carrier from lialjility ; for, before he will be discharged from liability, it

Wait 11—133



1058 NOTES TO VOL. I.

must appear that, the passebger took or kept poasession of his baggage
with the intent to retain its custody, to the exclusion of the carrier, or he
must have been guilty of such negligence as discharges a carrier from his

general obligation. lb.

Note 160, Vol. l, 357 a— Bailment.

Where carriers of passengers, by a general regulation, make it the duty

of their agents to take charge of property inadvertently left in their cars,

and provide at their depot a place for its safe keeping, where the ownei
may apply for it, it will be deemed a part of their business and duty to

take charge of such articles and keep them for the passenger. Morris v.

Third Avenue M. B. Co., 1 Daly, 202. In such, a case the carrier is

not subjected to the liability of a common carrier, but will be regarded
in the light of a bailee for hire, and as such, he must exercise ordinary

care and diligence in taking care of the property thus left by the passen-

ger. If the carrier delivers such property to a wrong party instead of

the true owner, the latter may maintain an action against the carrier for

a conversion of the property. lb. But in such a case, where the property
comes into the carrier's possession in consequence of the owner's neglect,

and where the carrier may not know to whom it belongs, or by whom it

was left, he ought not to be held responsible for delivering it to a wrong
person, if he has exercised all the care and vigilance that could reasonably

be expected of him under the circumstances ; and whether he has exer-

cised such care is a question of fact for the jury. lb.

A passenger ought to caU for his baggage at the end of his journey, or

within a reasonable time thereafter. If he neglects to do this, the carrier

will not, after a reasonable time for that purpose, be liable as a carrier, but
as a mere bailee for hire. What constitutes a reasonable time within

which the passenger must demand his baggage, is generally a question of

fact. If the carrier notifies the passenger that he must remove his bag-
gage by a specified time, which is a proper and reasonable one, the pas-

senger must comply, and if he neglects or refuses to do so, the carrier

.will not be liable unless the baggage was lost through his negligence or

fault. Van Sorn v. Kermit, 4 E. D. Smith, 454.

A voyage from one seaport to another is not completed by the

arrival of the vessel at the quarantine of the port of destination ; and
unless excused by a special agreement or by the health laws, prevent-

ing intercourse with the city, the passenger and his baggage must be
carried to the point agreed on. Gilhooly v. iVew York and Savannah
Steam Nav. Co., 1 Daly, 197. The mere delay of the passenger in calling

for his baggage for several days after its arrival at the point of destina-

tion, does not release the carrier from his obligation to deliver it upon
demand, especially when the delay is caused by the sickness of the pas-

senger in the mean time ; the demand must, however, be made within a

reasonable time, and what is such is a question of fact. lb.
The cases just noticed were those in which the carrier delivered the

property to the wrong person, or it was stolen, or in some other manner
disposed of, so that the owner did not receive it. There are cases in

which a very short delay occurs before making a demand for baggage,
and yet, that delay is sufficient to cast the loss upon the passenger.

In one case it appeared that the plaintifi" took passage on the defendant's
cars at Dunkirk with his trunk for a journey to Buffalo. Immediately
on the arrival of the cars at Buffalo, the plaintiff left the railroad depot
without looking for his trunk, or saying anything about it to the defend-
ant's agents, but leaving it in their hands solely for his own accommoda-
tion. The agents of the defendant immediately proceeded to unload the
baggage on the train, and without any unnecessary delay were ready to



NOTES TO VOL. I. 1059

deliver it, and, difl deliver all that was called for at the ' platform by per-
sons having checks. They carefully stored what remained, and during
the night the depot and the plaintiff's trunk were destroyed by fire, with-
out any fault on the part of the defendant, and it was held, that although
the train in which the plaintiflF rode did not reach Buffalo until about ten
o'clock in the evening, having been delayed by deep snow, the loss of the
trunk must be borne by the passenger, and not by the carrier. Hoth v.

Bwff^alo and State Line B. R. Co., 1 Tiff., 548. The court said, " The
cari-ier is bound to deliver safely, to each passenger, his baggage at the
place of destination in a reasonable time and manner ; and when it is thus
delivered or offered to be delivered, the passenger is bound to receive it,

and remove it in a reasonable time. If he refuses or neglects to do so,

and the carrier thereafter retains it unclaimed by the owner, his liability

is changed from that of an insurer to the responsibility of an ordinary

bailee, liable only for losses occasioned by his own fault." And again
" The rules above stated in respect to the obligations of passengers are

laid down strictly in view of the special facts of this ease. They are not

intended to apply to the case of merchandise transported as freight unac-

companied by its owner ; nor to the case of the baggage of a passenger,

who, with the knowledge and consent of the agents of the railroad com-
pany, stops at an intermediate station on the route over which he has

contracted to be carried, intending to pursue his journey on a subsequent

train, and leaving his baggage in the keeping of the carrier in the

mean time."

Note 161, Yol. 1, 357 h — Bailment.

Where a carrier receives goods for carriage, he is not required to exam-

ine whether the person who delivers them has authority to make a

contract which shall limit the carrier's responsibility. Moriarty v. Sa/rn-

den^s Express, 1 Daly, 22V. The plaintiff purchased goods in New York,

of A. and gave directions to him to ship them by the defendant, and it

was held, that the plaintiff, by giving directions, conferred authoritjr upon
A. to make a contract with the defendant which would limit his lia-

bility, lb.

NoTE\&2, Vol. l, 357 c— Bailment.

A railroad corporation can, by an express contract, exempt itself from

liability for the loss or injury of goods which occurs while the property

is in its hands as a carrier, even though such loss or injury was the result

of the carrier's negligence ; because the law now permits a carrier to

avoid liability even for his own negligence, if the opposite party expressly

agrees to such exemption. Lee v. Marsh, 43 Barb., 102; S. G. 28 How.
275; IVells v. Mw York Central B. B. Co., 10 E. P. Smith, 181 ; BisseU

V. Mw York Central B. B. Co., 11 E. P. Smith, 442. The same rule

obtains in relation to the carriage of passengers,- and if a passenger agrees

to exempt the carrier from liability for his negligence, the contract will

be binding, and it makes no difference whether the negligence js slight or

gross. lb. See Heinemanv. Grand Trunk B. B. Co., 31 How., 430, for a

collection of authorities relating to exemptions from liability for negli-

gence of carriers.

NoTE\V>Z, Vol. l, 358 a— Bailment.

Where a person is employed to select from standing treeSj and to cut

them down, hew, raft and deliver the timber to his employer, at a speci-

fied place, at a given price per cubic foot for his labor, whilst the employer

is to furnish the money with which to purchase the trees, the laborer will

have such an interest in the timber before its delivery, as will be subject

Wait 148
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to an execution against him, because his lien for lahor gives him a special

property in the timber, together with a right of possession flntil his lien

is satisfied. Weaver v. Darby, 42 Barb., 411.

JVoTB 164, Vol. 1, 359 a— Bailment.

But where a man goes to an inn, with two race-horses and a groom, ,in

the character of a guest, and they remain there for several months,

taking the horses out every day for exercise and training, and being

occasionally absent for several days together at races, but always with
the intention of returning to the inn, the relation of innkeeper and guest

will, in the absence of proof of an alteration in the relation of the

parties, be presumed to continue, and the occasional absences will not

destroy the innkeeper's lien for his bill. Allen v. Smith, 12 J. Scott,

K S., 638.

The last case was decided upon the correct principle, that an innkeeper

has a lien in such case, while a mere livery stable keeper or an agistor has

not, which distinction renders the cases cited in the text consistent with
this decision.

N'oTE 165, Vol. 1, 359 b— Bailment.

In the absence of any special agreement, the law will not give to a

farmer who pastures horses, any lien upon the animals for the price or

value of keeping them. Bissell v. Pearce, 1 Tiff., 252.

iVbzTE? 166, Vol. 1, 361 a— Bailment.

So where an innkeeper has a lien for keeping horses, but he claims for

a longer time than he is entitled to, this is not such an excess of claim as

to discharge the other party from tendering the sum actually due. Allen
V. Smith, 12 J. Scott, N. S., 638.

But where a party claims to detain goods upon two causes of lien, in

such a way as to dispense with a tender upon either of them, he will be
guilty of a conversion, unless he can sustain both claims. Kerford v.

Mondel, 5 Hurlst. & Norm., 931 ; which explains Scarfe v. Morgan, 4

Mees. & Wels., 270, cited in the text.

JSFoTE 167, Vol. 1, 361 b— Bailment.

A person who is not engaged in the business of warehousing or stor-

age,^ but who permits an other to deposit a chattel in an unoccupied room
of his premises, does not thereby acquire any lien upon such chattel for the
value of the storage of it. Alt v. Weidenberg, 6 Bosw., 176.
Where common carriers have transported goods, which remain in their

possession and in their cars, in consequence of the delay of the consignee
to receive them, they have no implied lien for that implied compensation
which the law gives in such a case to the carrier. Crommelin v. New
York and Harlem B. JR. Co., 10 Bosw., 77.

JVoTS 168, Vol. l, 361 c— Bailment.

At the common law a mere boarding house keeper had no lien upon the
goods of the boarder, unless by a special agreement ; but this rule has
been changed by statute, and a boarding house, keeper now has the same
lien upon the goods, baggage and effects of a boarder as an innkeeper
has, together with the same right to detain the goods. Laws 1860, ch. 446.

It has been held that this statute gives a boarding house keeper the
same lien that the common law gave to innkeepers as to goods brought
by travelers ; and, that when a boarder brought goods upon the premises
uo furnish his room, the boarding house keeper had a lien upon them, even
though such goods belong to a stranger and not to the boarder. Jones v.

Morrill, 42 Barb., 623. •
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Rote 169, Vol. l, 363 a— Bailment.

Where a stock broker, who, without disclosing his principal, or the fact
that he acts as a broker, contracts for the purchase of stock, and then, as a
sftcurity for the performance of the contract, deposits with the other party-
money which he had received from his principal for that purpose, such
contracting party, cannot, when sued by the principal to recover back
the deposit, set off a debt due to him from the broker, where such party
did not part with anything on the faith of the deposit. White v. Jaudon.
9 Bosw., 415.

Rote 170, Vol. 1, 369 a— Principal and Surety.

The omission of a principal debtor to sign a bond, in which his name
has been written as one of the obligors, will not invalidate the bond, nor
in any manner exonerate or discharge from liability the sureties who do
sign it. Williams v. Marshall, 42 Barb., 524; see also. Vol. 1, 120, 121.

JSToTE 171, Vol. 1, 370 a— Principal and Surety.

Although sureties may insist upon a faithful observance of the terms
of their liability, this rule is not carried so far as to exonerate them from
liabilities which they have clearly assumed. Where a surety guarantees
the punctual payment of " the interest " on a bond for the payment of
money, he will be liable for interest which accrues after the bond becomes
due, even though there was no interest due on Jhe bond at the time of
executing such guaranty, for in that case the guaranty will be construed
as relating to interest which may thereafter accrue and become due.
Hamilton v. Van Rensselaer, 4:Z Barb. 117; 8. C, 28 How., 192. The
bond, in this case, did, by its terms bear interest, and therefore the head
note given by both reporters, is inaccurate.

IfoTE 172, Vol. l, 371 a— Principal and Surety.

So,' where a person proposes to become a guarantor, he will not be
bound unless the guaranty is executed in that form ; and where the de-

fendant introduced a party who wished to purchase goods on credit, and
promised to indorse a note for him to a specified amount, for goods, but
the vendor sold the goods to the purchaser without the knowledge or
consent of the guarantor, and without obtaining the indorsement prom-
ised, it was held that the proposed guarantor was not liable, because the
terms of his proposal had not been complied with by presenting and ob-
taining his indorsement to the note of such purchaser. Stochhridge v.

Schoonmaker, 45 Barb., 100.

In the case just cited, the defendant wrote a letter to one Smith, and
introduced A. to him, and stated in the letter that A. was responsible,

and that he would indorse a note for him to the amount of $100 on such
purchase; A., without the knowledge or consent of the. defendant, deliv-

ered this letter to the plaintiff, who, on the faith of it furnished goods to

A. ; and it was held that the letter was not, of itself, a guaranty ; that

the guaranty was conditional, and could be created only by the indorse-

ment of such note ; and that the defendant could not be made liable in

any other form until after he had refused to indorse A.'s note. lb'.

Milver v. Richardson, 1 M, & Selw., 557 ; Stafford V. Low, 16

Johns., 67.

]!^OTE 173, Vol. 1, 372 a— Principal and Surety.

The case of Scott v. Tyler, cited in the text, is overruled. A bond was
executed to a constabls, and conditioned to keep him harmless and indem-

nified of, from and against all costs, damages, charges, trouble and expense

.that he might be put to, sustain or suffer by reason of a levy and sale by
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him of property upon an execution, and it was held that the condition of

the bond was broken, and that an action would lie thereon, as soon as the

liability was incurred by the officer, in consequence of sjuch levy and sale.

Bancroft v. Winspear, 44 Barb., 209. In such a case, the officer is not

forced to first advance the money to discharge his liability before he can

seek an indemnity upon the bond. lb. And in such action he may recover

not only the amount he has actually expended in his defense of an action

brought against him by one claiming to be the owner of the property lev-

ied on, but also the costs and counsel fees of his attorney and counsel in

defending such suit, although the latter may not have been actually paid

by the officer. lb.

In consideration that the plaintiff had, at the request of the defendant,

paid to the holder the amount of a dishonored bill of exchange, on which

the defendant was liable as indorser, and had, at the like request,. con-

sented to bring an action in his own name against H., the acceptor, the

defendant gave to the plaintiff the following guaranty :
" I hereby agree to

be answerable to you for all costs, damages and expenses which you may
sustain by reason of trying the said action, and relating and incidental

thereto." The plaintiff brought the action against H., who succeeded in

his defense, and his costs of the action were paid to him by the plaintiff.

The bjll of costs of the plaintiff's attorney in the same action had been
delivered to the plaintiff, but not paid to him, at the time of suing the

defendant on his guaranty, and it was held that the plaintiff was not only

entitled to recover the costs which he had paid to H., but also those for

which he was liable to his own attorney. Spark v. Heslop, 1 Ell. & E.,

563 ; see also Smith v. Howell, 6 Exch., 730.

Note 174, Vol. 1, 374 a— Principal and Surety.

A surety is not discharged from his liability in consequence of the

neglect of the creditor to prosecute the principal debtor, when requested

to do so by the surety, if the principal was insolvent at that time and
unable to pay his debts, and continued to be so always afterward. Thomp-
son V. Hall, 45 Barb., 214.

Note 175, Yol. 1, 374 h— Principal and Surety.

The holder of a promissory note may take a mortgage from the maker,
as a security, without discharging the indorser, if there is no extension of

the time of payment of the note. Artisans' Bank v. Backus, 31 How., 242.

The defendants agreed with the plaintiff that P. should account to him
for the proceeds of all paper sold and delivered to him by the plaintiff

within one year, to be sold on commission, and that they would be liable

to the extent of a balance of one thousand dollars. No time was speci-

fied within which P. was to pay over the moneys. P., from time to time
gave the plaintiff his notes, for different amounts, without reference to

the quantity of paper furnished, or to any precise balance due, or to any
settlement made or to be made between the plaintiff and him, but they
were in the nature of advances upon the paper consigned, and were given
in conformity with a usage of the trade, and without any specific agree-

ment that the time should be extended ; and it was held that the giving
of the notes did not operate to stay the collection of the proceeds of the
sales when due, but that they were merely collateral, and did not suspend
the plaintiff's right of action on the original debt, and that there was no
such extension of the time of the credit as to discharge the defendants
from liability as sureties. Fox v. Parker, 44 Barb., 541.

Note 176, Vol. 1, 374 c— Principal and Surety.

Where all that appears is that a cre'ditor, after a note becomes due,
takes from the maker a new note, a bill or a check for the amount of it,'
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payable at a future day, the conclusion must he that the parties have
agreed to extend the time of credit upon the original note until the sup-
plementary instrument becomes payable ; and if such agreement is founded
upon a sufficient consideration, it is binding, and the indorsers upon the
original note are discharged from liability thereon. Place v. Mollvain,
1 Daly, 266.

The rule is the same where a check payable at a future day is taken by
the creditor without the assent of the surety. Albany City Fire Ins.
Co. V. Devendorf, 43 Barb., 444.

But where a creditor extends the time of payment of the principal's
debt, with the knowledge and assent, and for the benefit of those stand-
ing in the relation of sureties, this will not discharge them from their
liability as sureties. Wright v. Storrs, 5 Tiff., 691.
The relation of principal and surety must really exist before the person

claiming to be a surety can claim to be discharged by reason of an exten-
sion of the time of payment of the debt ; and where it appeared that A.
at the request of B., and on his promise that he would share any loss or
liability he might thereby incur, accepted a bill at three months for the
accommodation of C. ; and that at the maturity of the bill, C. being
unable to meet it, it was agreed between the holders and A. and C,
without the knowledge of B., that an other bill should be drawn for the
amount, in substitution of the former acceptance ; and that where A. had
been obliged to pay the second bill, he might sue B. and recover on his

agreement of indemnity ; because the renewal of the bill did not discharge
him, since the parties did not stand in the position of creditor and prin-

cipal and surety. Way v. Mearn,' 11 J. Scott, N. S., V74. As between
the makers and the indorsers of a promissory note, their relation is, for

most purposes, that of principal and surety ; and if the holder of the note
without the privity or consent of the indorser, discharges the maker by a
valid contract, he will also discharge the indorser, even though the release

should declare that it was not intended to discharge any other parties, or

to impair the rights of the holder against them. Farmers' Bank of
Amsterdam v. Blair, 44 Barb., 641. The makers and indorsers of a

promissory note are not partners or joint debtors within the meaning of

the statute enacted for the relief of partners and joint debtors. lb.

Note ill, Vol. l, 375 a— Principal and Surety.

Where creditors, upon extending the time of payment of a note, take

a new security in the form of promissory notes, they will not be per-

mitted to allege their own turpitude for the purpose of setting aside the

new securities, and then recover upon the original indebtedness. But, if

they sue upon such new securities, and the debtors seek to avoid liability

upon the grounil that the notes are usurious, the creditors may then

recover upon the original notes. Winsted Sank v. Webb, 46 Barb., 1V7;

Hughes v. Wheeler, 8 Cow., 77. In an action upon promissory notes made
by the defendants, the complaint alleged that after said notes matured,

they were not paid, and that the time of payment was extended and new
notes given ; that the defendants claim that such new notes are usurious

and void, and they therefore refuse to pay them; and th>e plaintiff

demanded judgment for the amount of the original notes. The answer

admitted that the defendants claimed the new notes to be usurious and

void, and it also set up such usury as a defense, and upon these facts

being admitted at the trial, it was held that the plaintiff might recover

upon the original notes. lb. The fact that the plaintiff canceled the

original notes, and surrendered them at the time of taking the "new notes,

does not in any manner affect the right to recover upon such original

notes in such a case. lb.
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Note 178, Vol. 1, 375 h— Principal and Surety.

The performance of an unqualified legal obligation, by a payment of a

part of the amount due upon a promisory note then due, is not a sufficient

consideration to render an agreement to extend the time of payment
of the balance binding, and an agreement by the creditor to extend

the time is not binding, even though it is in writing, and, the money was
paid as a condition of extending the time, and such agreement will not

discbarge the sureties on the note. Halliday v. Hart., 3 TifE"., 474.

An agreement was made between the holder of a note and the maker
thereof, that the latter should pay weekly installments until the note was
paid, and he also agreed to assign to the holder an account against the

county, which was not then due, though no new note was taken, nor was
any new security actually given ; and the holder thereupon agreed that if

the maker paid as he promised, he would not trouble the indorser of the

note, and it was held that this was not a binding agreement to extend
the time of payment, and that the indorser was not discharged. Van
Rensselaer v. Kirkpatrick, 46 Barb., 194.

Note 179, Vol. 1, 376 a— Principal and Surety.

Not only is a surety entitled to securities taken by the creditor, but
the creditor is sometimes entitled to the securities taken by the surety for

his own indemnification. And where a person, who stands in the situa-

tion of a surety for a debt, receives for his own indemnity a collateral

security from the debtor, the principal will, in equity, be entitled to the
benefit of such collateral security, although he did not originally know of

its existence or rely upon its security. Higgins v. Wright, 43 Barb., 461

;

Curtis V. Tyler, 9 Paige, 432 ; Vail v. Foster, 4 Comst., 312.

Note 180, Vol. 1, 380 a— Principal and Surety.

Where parties join in a bond of indemnity, as principal and sureties,

they are in privity of contract with each other, and, so far as the contract
is concerned, and the rights and liabilities connected with it or growing
out of it, they are treated as one person ; and therefore, notice to one of
them is equivalent to notice to all. Fay v. Ames, 44 Barb., 327. In an
action by a sherifi", upon the bond given by a deputy sheriff, on receiving
his appointment, to indemnify the sheriff against his acts or omissions as
such deputy, the surety in such bond is concluded by a judgment recovered
against the sheriff, in an action brought against him for the neglect of the
deputy to collect an execution, where the deputy had notice of the action,
and defended it, even though the surety had no notice of the action. lb.

And in such a case, the surety will not be permitted to litigate the ques-
tion whether the sheriff was liable in the former action, nor to prove facts
in exoneration of his principal, the deputy, where the latter had set up
such facts in the former action against the sheriff. lb.

Note 181, Vol. l, 381 a— Principal and Surety.

A creditor who receives from his debtor, as a collateral security, a
promissory note made by a third person, and which is then past due,
with a request that he will collect it and apply the proceeds to the pay-
ment of the debt, though without any direction to sue upon it, assumes
or incurs the duty and obligation of using due diligence in its collection,
and to sue it if that becomes necessary. Wakeman v. Gowdy, 10 Bosw.,
208. In such a case, the debtor stands in the relation of a guarantor for
the collection of the note,, and he is entitled to insist that the creditor
shall use ^uch diligence as would be required of a bailee for hire, or of a
pledgee. lb. And where creditors received such a note as a collateral
security, at a time when the makers of the note were abundantly able to
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pay it, but, ou a demand of payment by the creditors, sucb makers inti-

mated that they had a defense to it, and the creditors neither n6tified

their debtor of this fact, nor sued the note of such third parties until

three months thereafter, while the makers had in the mean time become
insolvent, it was held that the creditors had been guilty of such negli-

gence as rendered them liable to their debtor for the amount, without
deducting anything for the costs in their action 'against such makers. lb.

Note 182, Vol. 1, 384 a— Bills and Notes.

In determining what law governs the contract and the liabilities of the

parties, the engagements of the maker, and those of the indorser of a

promissory note must be regarded as independent contracts. Lee v. Bel-

leck, 6 Tiff., 615 ; affirming S. C, 32 Barb., 522 ; 20 How., 275. Where a

note is made in New York, but is payable in Illinois, the liability of the

maker of the note is governed by the law of the latter State ; and if

the note is intended to be used in New York, the liability of the indorser

will be determined by the laws of the latter State, and not those of

Illinois. lb.

But in a recent case it was held that where parties, residing and doing

business in New York city, indorsed and procured to be discounted in

that city, a promissory note which was payable in Alabama, the contract

was a New York contract, and the indorsement was to be governed by
the laws of New York, because by such an indorsement the indorsers

promise to pay the note in New York, if payment is refused on due pre-

sentment in Alabama, and the indorsers are duly notified of demand and
refusal. Artisans'' Bank v. Park Banlc, 41 Barb., 599.

Note 183, Vol. 1, 388 a— Bills and Notes.

In a late case, the promissory note sued on was in the following form

:

" On demand, we jointly and severally promise to pay to Messrs. W. S. and
M., or to their order, or the major part of them, the sum of one hundred

pounds," and this was held to be a valid promissory note -upon which the

payees might maintain an action against the makers of the note. Watson
V. Evans, 1 Hurlst. & Colt., 662.

Note 184, Vol. 1, 394 a— Bills and Notes.

A written agreement to pay money, provided the payee does a specified

thing, is not a negotiable promissory note, because it is payable upon a

contingency, and therefore, it is, in the hands of a third person, subject to

all defenses which would have been valid against the original payee.

James v. Ilagar, 1 Daly, 517.

In the last case, the promise was to pay twenty dollars to the payee, pro-

vided he proceeded to sea, as cook of a specified vessel, agreeably to the

shipping articles signed by him.

Note 185, Vol. l, 400 a— Bills and Notes.

Where a blank space is left in a promissory note, after the word " at,"

in the place where the place of payment is usually mentioned, the holder

of the note is authorized, by an implied authority, to fill the blank ; for,

in such a case, the word " at " implies that the blank space which suc-

ceeds it migHt be filled with a designated place of payment before the

delivery of the note, and if the holder of the note fills the blank with a

place of payment, that will not discharge the indorser. Kitchen v. Place,

41 Barb., 465.

Note 186, Vol. l, 406 a— Bills and Notes.

Bonds issued by a railroad company, whether under its corporate seal

or not, if payable to A. B., or the holder thereof, are negotiable and will

Wait 11—134
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pass by delivery. Conn. Mutual Life Ins. Co. v. Cleveland <&c., R. JR. Co.,

41 Barb., 9 ; Brainerd v. JSFew York d Harlem E. JR. Co., 10 Bosw., 332.

So, if the payee of such a bond assigns it in blank, any person who
produces it is presumed to be entitled to recover upon it ; and where, in

an action upon such a bond, the plaintiff produced the bond with an

assignment in-blank indorsed upon it, and proved that he purchased it in

the market some time after the date of the assignment, and had owned it

ever since, it was held that, in the absence of any evidence to the contrary,

he was to be presumed to be the rightful owner, and might recover thereon

without any proof connecting the purchase with the assignment by the

payee. lb.

JSToTE 181, Vol. l, 408, a— Mils and Notes.

To establish that a preexisting debt was paid by the note of a third person

the debtor must prove that such note was delivered to the creditor and
received upon on express agreement that it would extinguish the previous

debt. Crane v. McDonald, 45 Barb. 354. In an action to recover the

price of goods sold and delivered to the defendants, the defense was that

the debt was subsequently paid by the note of a third party, and a referee

found that the goods sued for " were duly paid for by the defendants, by
the delivery by the said defendants to said plaintiffs, and the acceptance

by plaintiffs of the note of M. & Co. ;" but it was held that this finding

of facts was not sufficient to warrant the legal conclusion of payment. lb.

The acceptance of a bill or note made by a third person, on a precedent

debt, affords no presumption in favor of the debtor, but leaves upon him
the onus of establishing that it was agreed to be taken in absolute pay-

ment. Smith V. Applegate, 1 Daly, 91. But the acceptance of such a

security, suspends the creditor's rights to sue upon his original claim,

until the maturity of such security. lb.

Note 188, Vol. l, 408 b— Bills and Notes.

The presumption which arises that a bill or note of a third person is

received in payment if taken when a debt is contracted, may be rebutted

by evidence of a contrary agreement or understanding of the parties,

which may be inferred from their subsequent conduct in respect to such

transaction. Youngs v. Stahelin, 1 Tiff., 258. • Where such obligation is

received by the creditor as a collateral security, he may proceed to collect

the collaterals after the principal debt becomes due and remains unpaid

;

and he will be chargeable only with the amount collected thereon. lb.

And if the principal debtor subsequently pays his debt without being

aware that anything has been realized by his creditor upon the collaterals,

and the creditor subsequently returns the collaterals and tenders back the

amount he has collected thereon, no action will lie by the debtor to

recover back the money paid by him on the principal debt. lb.

Note 189, Vol. 1, 413 a— Bills and Notes.

Orders for the delivery of personal property do not require any accept-

ance. They are usually satisfied by a delivery of the property on pre-

sentation ; and hence it is that such an order is, when unexplained,

evidence that the drawee has paid it. Briggs v. Sizer, 3 Tiff., 647. The
holder of an order for the delivery of personal property may require an

acceptance in writing of the order ; and when he does so require it, the

drawee is bound so to accept ; but where the payees did not ask or expect

a written acceptance, but merely sent the order by mail in the expecta-

tion that the property would be at once forwarded, or notice given that it

would not be delivered, and the drawee declined to accept, and imme-
diately notified the payees of his determination not to accept unless they
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would accept the conditions which he proposed, but which they failed to

do, it was held that a retention of the order after this time by the drawee
could not render him liable as upon an acceptance. lb. Neither the
retention of an order for the delivery of property by the payee, nor the
subsequent recognition of it in a letter, or in conversation, nor all of these

combined, will prove an acceptance of the order ; although a retention

of the order may, if unexplained, justify an inference of acceptance ; but
where the drawee of an order for carrot seeds wrote a letter to the payee
acknowledging the receipt of the order, and saying that he could not then

fill the order, but that he would try and send a part or the whole of the

seed in the course of two or three weeks, it was held that the inference

of acceptance arising from the retention of the order was rebutted by
the letter. lb. It was also held that the letter was not an acceptance of

the order, because there was no promise to deliver any quantity of seed

at any time, and that it was to be treated as an offer of new conditions

upon which the drawee would furnish the seed, and if so considered, then

it was the duty of the payees to notify the drawee of their acceptance of

the proposed terms, and having failed to do this that there was no accept-

ance of the order by the drawee. lb. A recognition by the drawee that

the order is good, is not an acceptance of it
;

particularly where he

declares at the same time that he cannot deliver the property on it unless

the payee will wait until he can import it, which the payee declines to

do. lb.

Note 190, YoTj. 1, 419 a— Bills and Notes.

A contract may be so drawn that the party entitled to its benefits may
treat it as a guaranty or as a sale ; and where an agreement was in this

form :
" For value received, I hereby guarantee to A. that the bond of B.

shall be of the value of nine hundred and sixty dollars on the Vth day of

March, 1855, at which price and at which date I will purchase the same if

offered to me," this was held to contain both a contract of guaranty and
a contract of purchase; and it was held that A. might elect whether to

recover upon the guaranty, while retaining tlie bond, or that he might
recover as upon a sale of the bond u])on delivering it up. Delafield v.

Holhrook, 9 Bosw., 446.

Note 191, Vol. 1, 420 a— Bills and Notes.

A guaranty to secure moneys whicli ai'c to be advanced to a third party

on discount, to a certain extent, " for tlie s])aue of twelve calendar months,"

is countermandable within that time, if done belbi-e Llie moneys are

advanced. Offordv. Bavies, 12 J. Scott, N. S., 748. And, where several

sums have been advanced under such a guaranty, and then repaid, the

guarantor may countermand the discount of any fui-llior sums under the

guaranty, and if he does so, he will not be liable for sums advanced after

such countermand. lb.

In such a case, the guaranty is a mere request, and not a contract, and

it may therefore be withdrawn or revoked, before it lias been acted upon.

But where the guaranty is in the nature of a contract, the death of the

guarantor will not be such a revocation as to absolve his executors or

administrators tvovo, paying for advances after the guarantor's death.

And, where a guaranty was as follows, " I request you to give credit in

the usual way of your business, to L., and in consideration of your doing

so, I hereby engage to guaranty the regular payment of the remaining

balance of his account with you, until I give you notice to the contrary,

to the extent of one hundred pounds sterling ;" it was held that the guar-

anty was not a mere authority, but a contract, and that, therefore, the
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executor was liable for goods supplied after the guarantor's jdeath. £rctd

burg V. Morgan, 1 Hurlat. & Colt, 249.

A mere implied contract, which arises from a request, express or im-

plied, will be revoked by the death of the party liable; but death

will not put an end to a contract to supply goods. Blades v. Free, 9

Barn. & Cress., 16V.

Rote 192, Vol. 1, 421 a— Bills and Notes.

A bill drawn payable to A. B., or order, is not transferable as a nego-

tiable instrument, without the indorsement of the payee ; and the mere
act of delivering the bill, by the payee, will not be sufficient to authorize

the party to whom it is delivered, to indorse it in the name of the payee
of the bill. Harrop v. Fisher, 10 J. Scott, N. S., 196. 12 How. 166.

Note 19,3, Vol. 1, 422 a— Bills and Notes.

A bill of exchange which is drawn payable to an individual, as cashier,

is, in judgment of law, payable to the bank of which he is an officer; and
as such officer he has authority to transfer it by his indorsement. J3ank

of New York v. Bank of Ohio, 2 Tiff., 619.

Note 194, Vol. l, 424 a— Bills and Notes.

An indorsee of a negotiable promissory note, who receives it before

due,, in the usual course of business, without notice that it was made for

a specific purpose, or of any equities between the original parties, and
who receives it as a collateral security for the repayment of a loan of

money upon -an other note, and when it was taken at the time of making
the loan upon such other note, is a holder for value. Bank of New York
V. Vanderhorst, 5 Tiff., 553.

Note 195, Vol. 1, 424 b— Bills and Notes.

Indorsements of promissory notes were obtained by means of false

representations on the part of the maker, who fraudulently diverted the

notes from the purpose >for which they were made, and transferred them
to the plaintiff, who gave his checks therefor, payable at future periods,

upon an agreement that the checks should not be presented to the bank,

but that when money was wanted the maker should return the checks tc

the plaintiff, who was to give new checks. This arrangement was
subsequently carried out; but before the checks had been presented or

exchanged, and before anything had been paid, or was to be paid, the

plaintiff was informed by the indorser, of the fraud which had been prac-

ticed, and was requested not to pay or advance any more money on the

notes, to the maker ; and it was held that, as against the indorser, the plain-

tiff was not a bona fide holder of the notes, because he had not parted

with anything nor paid a valuable consideration therefor, until after .he

had been notified of the fraud. Crandall v. Vickery, 45 Barb., 156.

Note 196, Vol. 1, 424 c— Bills and Notes.

Where a bill of exchange, upon its face purports to be accepted " per
procuration," that circumstance is a notice to whoever takes the bill,

that the acceptor has but a limited authority ; and if that authority has
been exceeded, the holder cannot maintain an action upon the bill as

against the principal. Stagg v. Elliott, 12 J. Scott, N; S., SYS.
But where a person permits an other to act as his general agent, he is

bound by a contract made by the agent, although the latter declares him-
self as acting " by procuration," and has received special instructions,
which he exceeds. Smith v. McGuire, 3 Hurlst. & Norm., 554.

In the case last cited, it was held that the words " per procuration," do
not always necessarily mean that the act is done under procuration, and
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that a,ll they really mean is this, " I am an agent, not having any author-
ity of my own." And the principle upon which the case was decided
was, that a party who permits an other to act as his general agent, will
he bound by his apparent authority, even though the agent signs his
name as agent or per procuration. In short, it seems that the courts hold
thatsuch language, when employed by one who is shown to be a general
agent, means nothing more than that the person is acting as agent and
not as principal, and that the question of the agent's authority is to be
settled by the general rules relating to agents.
In the case of Stagg_ v. Elliott, cited at the beginning of this note, the

party accepting the bill was not a general agent, and although it was
shown that the principal had pi-eviously paid similar acceptances, it

was held that he was not bound to pay this, and that the bill on its face
was a sufficient notice of the limited authority of the agent.

Note 197, Vol. 1, 431 a— Bills and Notes.

A party who indorses a check warrants the genuineness of the check,
and that of the signature of every prior indorser of it, but his obligation
is merely tliat of an indorser of the check, and if the proper steps have
not been taken to charge him as indorser, he will not be liable thereon,
even to a subsequent holder who gave full value for the check. Case v.

Bradbum, 1 Daly, 256.

Note 198, Vol. 1, 434 a— Bills and Notes.

Where a note, payable upon demand, is lost, a demand of payment
without tendering an indemnity will be sufficient, if it appears either

that the note was not negotiable, or, if negotiable, that it had not been
indorsed ; but if it appears that the note was negotiable, though it does
not appear whether it had been indorsed, a demand of payment without
an offer of indemnity will not be sufficient to put the maker in default,

and, therefore, interest is not recoverable thereon from the time of the
demand, but' merely from the commencement of the action. Bishop v.

" Sniffen, 1 Daly, 155.

Note 199, Vol. 1, 435 a— Bills and Notes.

The owner of a bank bill accidentally tore it into two nearly equal

parts, one of which, containing no words giving it a negotiable character,

was lost. On a demand upon the bank issuing the bill, for the amount
of the bill, payment was refused until such bank was indemnified by the

owner against the loss which would result to it upon the refusal of

the bank department to issue a new bill or to re-transfer so much of its

security as was pledged for the redemption of this amount. In an action

against the bank, it was held that the embarrassment of the bank in jpro-

onring an other bill or a re-transfer of an equal amount of its securities

was not any defense ; that this was not a case of a lost note requiring a

bond of indemnity before the owner could recover ; and that it was
clearly a case in which the bank was entitled to recover in its place

an other note from the bank department. Martin v. Blydenburgh, 1 Daly,

314.

Note 200, Vol. l, 437 a— Bills and Notes.

In an action by the indorsees against the indorsers of a promissory

note, the indorsers may show that the whole consideration of, the note, or

the greater part of it, has failed ; that the defendants were mere accom-

modation indorsers, and that the note was given on account of goods

which the plaintiffs had agreed to make and deliver to the makers; that

hut a small portion of the goods have been delivered ; and that the

amounts so delivered have been paid for ; and if these facts are proved^
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they will constitute a good defense to any action upon the note. Sawyer

V. Chambers, 44 Barb., 42 ; S. 0., 43 Barb., 622, being twice reported.

In such a case, where the note is not held by a person taking it bonafide,

and before due, for value, the indorser may set up any defense that

might be insisted upon by the maker of the note. lb.

JVors 201, Vol. 1, 437 b— £iUs and Notes.

A promissory note,, payable on demand with interest, was transferred

to the plaintiff, a bonafide holder, nearly three months after its date, and

it was held that the note was not to be deemed dishonored at the time of

the transfer, so as to let in a defense existing in favor of the maker
against the payee. JSerrick v. Woolverton, 42 Barb., 50. Such a note is a

continuing security, and is not due, nor can it be considered as dishonored,

lintil an actual demand has been made, and payment refused. lb.

Note 202, Vol. 1, 439 a— Bills and Notes.

So, where a note is made for the accommodation of the indorser, with-

out any restrictions as to its use, it may be used by him for his business

purposes, and the holder, even though he took it with knowledge of its

origin, may recover against the maker to any amount for which he holds

the note as a security, not exceeding the sum named in the note. East
Miver Bank v. Butterworth, 45 Barb., 476 ; S. C, 30 How., 444. In such

a case, it will not make any difference whether the note was used before

or after its maturity, if it was in reality pledged as security for moneys
borrowed by the indorser at the time of pledging the note. lb. So, the

giving of a new note by the indorser, for the amount of the original note,

will not amount to a payment of it, where such original note is left with

the holder as security. lb.

NotjE 203, Vol. l, 439 b— Bills andNotes.

A promissory note for $800, was made by R. and indorsed by F. and A.,

for his accommodation, to retire a previous note of like amount, made
and indorsed by the same parties, at the bank of W. The bank refused

to discount the new note, or to receive it for the old one ; whereupon R.,

without the knowledge of the indorsers, put the note into the hands of

C. to get it discounted and remit the proceeds to the bank of W. to retire

the prior note held by that bank. 0. presented the note to the plaintiff's

cashier who discounted the note, and gave C. for the proceeds a note for

$500, made by one B., which, though good and collectible, was past due
and protested, and also giving him the balance of $285.93 in money. No
part of the proceeds of the discount was sent to the bank of W., or ever

came to the hands of the indorsers or either of them ; and it was held,

that, notwithstanding the diversion of the note, the plaintiffs were bona
fide holders and entitled to recover the amount of it, since it was not
received under circumstances which required the plaintiffs to institute

any inquiries as to C.'s right to the possession of the note, or to procure
its discount. Essex County Bank v. Russell, 2 Tiff., 673.

Note 204, Vol. 1, 439 c— Bills andNotes.
Where the holder of a promissory note transfers it, before maturity, to

his creditor in payment of a note held by him against the holder, such
transfer is sufficient to constitute the creditor a holder for value. Brown
V. Leavitt, 4 Tiff., 113.

Note 205, Vol. l, 440 a— Bills and Notes.

But if an accommodation note is received as a collateral security for

the payment of an o'ther note upon which money is borrowed, and the

accommodation note is taken at the time of making such loan, this will
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constitute the lender of the money a bona fide holder for value. Sank
of New York v. Vanderhorst, 5 Tiff., 553.

The rule is otherwise where the creditor takes such a note as a mere
collateral security for a preexisting debt. And where it appeared that
the defendant made his promissory note for $1,000, for the accommodation
of A. without any consideration, and for the purpose of being discounted
for the benefit of A., upon an agreement that he would pay it ; that A.
transferred the note to a bank as a collateral security for a loan, which
loan was afterward paid, though the note remained in the possession of
the bank; that afterward A. failed, and having overdrawn his account
with the bank, he wrote to, the bank to retain all the notes he had
deposited as collateral securities with them, and hold them as securities

for all notes discounted or to be discounted for him; though no new
notes were discounted afterward; and it was held that the bank had
not parted with any value, relinquished any security, or assumed any
responsibility on the faith of such note ; the bank ^ss not a bona fide
holder, and could not recover thereon against the defendant. American
Exchange Bank v. Corliss, 46 Barb., 19.

Rots 206, Vol. l, 442 a— Bills and Notes.

The purchaser of a bond or other negotiable instrument in open market,
and in the usual course of business, is not bound to make a close and
critical examination of them to escape the imputation of bad faith in the
purchase. Birdsall v. JRussell, 2 Tiff., 220. The numbers upon bonds
issued by railroad corporations are not an integral part of the bonds
themselves ; and it would be a violent and unjust presumption to assume
that a change in the mere numbering of a bond or other quasi negotiable
instrument offered for sale in the usual course of business is, as a matter
of law, notice, or even any intimation, of a larceny of it. lb. In such a
case the rights of a purchaser are not to be affected by constructive
notice, unless it clearly appears that the inquiry suggested by the facts

disclosed at the time of the purchase would, if fairly pursued, have
resulted in the discovery of the existing defect, though it was hidden
at the time. lb. There must appear to have been in the nature of the
case, such a connection between the facts discovered and the further facts

that might have been discovered, that the former may be said to have
furnished a clue, a reasonable and natural clue to the latter. lb. " One
who purchases commercial paper for full value before maturity, without
notice of any equities between the original parties, or of any defect of

title, is to be deem,ed a bona fide holder. He is not bound, at his peril,

to be upon the alert for circumstances which might possibly excite the

suspicions of wary vigilance. He does not owe to the party who puts

negotiable paper afloat the duty of active inquiry to avert the imputation

of bad faith. The rights of the holder are to be determined by the sim-

ple test of honesty and good faith, and not by a speculative issue as to

his diligence or negligence." Magee v. Badger, 7 Tiff., 247, 249, per

PoETBR, J. ; and see Mechanics'' Bank of Williamshurgh v. Foster, 44

Barb., 87, S. G. 29 How., 408 ; 19 Abb., 47.

One who, for full value, obtains from the apparent owner a transfer of

negotiable paper before it matures, and who has no notice of any equities

between the original parties, or of any defect in the title of the presump-

tive owner, is to be deemed a bona fide holder. He does not owe to the

party who puts such paper in circulation the duty of active inquiry, to

avert the imputation of bad faith. The rights of the holder are to be

determined by the simple test of honesty and good faith, and not by mere

speculations as to his probg,ble diligence or negligence. Belmont Branch
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Bank v. Hoge, 8 Tiff., 65, 68, per Poeter, J. A bona fide holder of a bill

or note, who takes it with no other knowledge than that which the paper

furnishes, has a right, in all cases, to treat the parties thereto as liable to

him, in the same manner and order, and to the same extent,, as they

appear on the instrument. As to him, all the parties stand liable as they

appeal- on the paper, and any knowledge which he may have acquired

concerning the paper after it was transferred to him will not affect his

rights. Hoge v. Lansing, 8 Tiff, 130.

The facts that a negotiable note is payable to an insurance company,
and is indorsed by its president, and presented for discount only three

days before its maturity, are not of a character to require the party dis-

counting the note to make inquiries into the manner in which the party

presenting it for discount obtained it, when notes of the like character

and indorsement have frequently been discounted in like manner, for the

benefit of the insurance company. Marine JBank of New York\. Clements,

.4 Tiff., 33.

Where a plaintiff, by his own voluntary act, has, through misplaced con-

fidence, conferred the apparent right of property in bank stock upon a

third party, a bona fide purchaser of such stock from the third party will

be protected against any secret trust in favor of the plaintiff; though, if the

purchaser has actual or constructive notice of the plaintiff's equities, he
will take it subject to plaintiff's rights. Crocker v. Crocker, 4 Tiff., 507.

To entitle the purchaser of a check to hold it as a bona fide purchaser
and to avoid the equities which exist in favor of the original holder of the

check, the purchaser must do something more than merely to advance
money upon the individual checks of the purchaser, under an expectation

that he would receive the avails of the check purchased, when it should

afterward be paid ; for, before the title to such check will pass, there must
be a delivery of it, or there must be some positive act showing an actual

transfer of the check itself, or a parting with the right to dispose of it.

Mussell V. Scudder, 42 Barb., 31.

The rights of a bona fide holder are carefully protected, and nothing
short of actual mala fides, or notice thereof, will enable a maker or an
indorser of negotiable paper, to defeat an action brought upon it by one
who is apparently a regular indorsee or holder ; especially where there is

no defense as to the indebtedness. City Bank of New Haven v. Perkins,

2 Tiff., 554. In such a case, the defendant, who owes the debt, has no
interest in the matter beyond the bona fides of the holder, and therefore

he will not be permitted to raise any other question as a defense. lb.

He cannot defend on the ground that the bill or note belongs to a bank,
and that the cashier thereof has pledged it to the plaintiff without
authority. lb.

Note 207, Vol. 1, 444 a— Bills and Notes.

In an action by the indorsee of a promissory note, against the maker,
it will not be a defense to show that the note was made and delivered

to one p. for the purpose of enabling him to raise money to pay a mort-
gage held against O. by the plaintiff, and that the note was not used for

that purpose, but remained in the hands of O. until after it became due,

when it was transferred to the plaintiff, for this would not show a misap-
propriation of the note which was injurious to the defendant. Corbitt v.

Miller, 43 Barb., 305. In such a case, it is evident that the note was
intended for the benefit of O., and if he transferred the note itself to his

creditor, instead of raising the money on the note and then paying the
proceeds over to him, it is not in any sense a diversion of the paper from
the purpose intended, and the maker will be liable to pay the aote. lb.
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RoTB 208, Vol. 1, 445 a— Bills and Notes.

If the drawer of a bill of exchange requests the payee to hold it dur-
ing an indefinite period, without presentation to the drawee, for the
alleged reason the payee "knows the draft to be good," he will release

the payee from using the diligence which the law-merchant requires ; and
by such a request the drawer ^akes upon himself any risk arising from
the insolvency of the drawee. Sheldon v. Chapman, 4 Tiff., 644.

Rote 209, Vol. l, 445 5— Bills and Rotes. ,

A sight draft was lost before presentation for payment, and a duplicate
was obtained from the drawer, and this was held to excuse such necessary
delay as might occur before presenting the duplicate ; and that the
drawer by giving the duplicate or second draft admits the loss of the first

draft, and the impossibility of presenting it for payment. Benton v. Mar-
tin, 4 Tiff., 382. In such a case, a due presentation of the duplicate or
second bill with notice of protest, will bind the drawer, although thirty

days may have elapsed from the time of the drawing of the first draft,

even though the drawees had failed between the time of drawing the
first draft and the presentment of the duplicate or second one for pay-
ment, lb.

Rote 210, Vol. l, 445 c— Bill and Rotes.

A bill of exchange, payable in a specified length of time, or on a day
• certain, need not, for the purpose of charging the drawers or indorsers be
presented until it becomes due and payable ; and if presented on the day
it is due, and acceptance be then refused, no further deniand of payment
is necessary for the purpose of charging the drawees or indorsers. Plato
V. Reynolds, IS E. P. Smith, 586.

Rote 211, Vol. 1, 448 a— Bills and Rotes.

A check is a mere order before its acceptance and payment ; and if the

drawer of a check gives notice to the paying teller of a bank not to pay
a check drawn upon it, and the teller promises not to pay it, but, subse-

quently, upon presentment of the check, does pay it, the bank cannot

charge the amount to the account of the drawer, nor hold him liable

therefor. Schneider v. Irving Bank, 1 Daly, 500. In all such cases the

drawer of the check may, before presentment of the check, or of its

acceptance or payment by the bank, revoke the order of payment, or, as

it is sometimes expressed, stop payment of such check. lb.

Rote 212, Vol. 1, 451 a— Bills and Rotes.

The act of 185'7, which is quoted in the text, does not render a notice to

an indorser sufficient, where it is directed to him merely by his name and the

name of the city, if the indorser has added to his name the designation

of his street and number; because, notwithstanding the statute, an

indorser has a right to make it a part of his contract that the notice shall

be sent to a particular place ; and where he designates a specific address

within the city, a notice sent by mail must be sent accordingly. Bartlett

v. Robinson, 9 Bosw., 305.

Rote 213, Vol. 1, 453 b— Bills and Rotes.

A written notice of protest must be signed by the party giving it, and

an anonymous notice will be utterly insufficient to charge the indorser.

Walmsley v. Acton, 44 Barb., 312. A promissory note became due on

the 9th day of September, which was the third day of grace ; and pay-

ment was duly demanded on that day, but the notice of protest, instead,

of being dated on that day, was dated on the 10th day of September, and

it stated that the note " was this day protested," and the notice was held

Wait 11—135
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to be insufficient, and that the indorser was not charged by it. lb. Han-
som Y.Mack, 2 Hill, 587 ; Wi/nn v. Alden, 4 Denio, 163.

JffoTE 214, Vol. 1, 453 c— JBills and Notes.

The object, use and effect of a protest, or notice of non-payment, implies

that it can only come from or on behalf of a person who is a party to the

bill or note, and who as such, is entitled to enforce it, and it should also

show distinctly that it is given on the authority of such person and in

his naifte, and, therefore, an anonymous notice will be insufficient, and
will not charge the indorser. Walmsley v. Acton, 44 Barb., 312.

Note 215, Yol. 1, 454, a— Bills and Notes.

If a party who has not had due notice of the dishonor of a bill of ex-

change or promissory note, sees fit to acknowledge his liability, although

he does so to a party other than the person who afterward sues on the

bill or note, that acknowledgment is sufficient to enable the latter to

maintain an action thereon, provided the acknowledgment be made to a

party who is interested in the bill or note at the time, and one who is not

a mere stranger to it. Rdbey v. Gilbert, 6 Hurlst. & Norm., 536. A. in-

dorsed a bill of exchange to B., who indorsed it to C. ; A. had no notice

of the dishonor of the bill ; C. brought an action on the bill against both

A. and B., who allowed judgment to go by default. B. afterward paid

the bill, and then sued A. ; and it was held that as A. had acknowledged
his liability on the bill by suffering a judgment by default, in the action

by C, he could not set up the want of a notice of dishonor, as an answer
to the action by B. lb.

So, where there is an acknowledgment of liability by a first indorser,

and an agreement by him to pay one-fourth of a note, if made after a

suit against him by the holders of the note, who recovered a judgment
thereon, after contestation, such promise is sufficient evidence to warrant
a jury, in an action by the second indorser against the first, in finding

that there was a due demand of payment of the makers and notice of

dishonor to the defendant, or that the acknowledgment of liability was
made with full knowledge of laches, if any existed. Keeler v. Bartine, 12

Wend., no.
So, the indorsee of a promissory note may recover upon it against the

payee and indorser, on evidence of a promise to pay it, made some time
after the dishonor of the note, by him to a subsequent indorsee, who then
held the note, without any direct proof by the plaintiff that due notice

of the dishonor was given to such payee and indorser. Potter v. Bay-
worth, 13 East. 417 ; Killby v. Rochussen, 18 J. Scott, N. S.,-357.

A promise to pay the amount of a dislionored bill of exchange, when
made by the defendant, the indorsee, to a person who applies to him on

behalf of the plaintiff, the holder, amounts to, and is evidence of, an ad-

mission on the defendant's part of notice of' dishonor. Bartholomew •v..

Sill, 7 Hurlst. & Norm., 1040 ; Tebbetts v. Dowd, 23 Wend., 379 ; Killby

'

V. Rochussen, 18 J. Scott, N. S., 357. Proof of a subsequent promise to

pay, in such cases, will be sufficient to sustain the allegation that a

demand of payment was made, and due notice given. lb.

Note 216, Vol. 1, 455 a— Bills and Notes.

Where a bill or note is sent to a bank, as a mere collecting agent, and
in the absence of an express contract, or of commercial usage, it is not

obligatory on such bank to notify and duly charge all the prior parties to

the paper, but merely to charge its own principal or immediate indorser.

State Bank of Troy v. Banh of the Capital, 41 Barb., 343 ; S. C, 17

Abb., 364.
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KoTE 21Y, Vol. 1, 457 a— Bills and Notes.

Ordinarily, the indorser who has paid a draft, is entitled to its posses-
sion, to enable him to enforce his remedy over against the acceptor ; but,

where there cannot be any remedy against him, because he has fully paid
the paper and discharged his liability thereon, the rule fails to have any
application to such a case. Streever v. Bank of Fort JEdward, 1 Tiff., 413.

Note 218, Vol. 1, 458 a— Bills and Notes.

A note payable upon demand, simply, is due at its date, and may be
sued immediately, although an actual demand must be made to entitle

the holder to draw interest upon the principal sum. But if the note is

payable on demand, with interest, or with annual interest, the statute of
limitations does not begin to run until payment has been actually de-

manded. Scovil V. Scovil, 45 Barb., 517.

Such a note is not due until payment is demanded, and will not draw
interest until a demand has been made, or until suit brought ; which is,

in law, a demand. Herrick v. Woolverton, 42 Barb., 50. TTntil demand,
such a note will not be dcOTaed dishonored paper, so as to enable the

maker to interpose a defense against the holder of the note who took it

three months after its date, and while the maker had a defense as against

the payee. lb.

Note 219, Vol. 1, 458 h— Bills and Notes.

Where a promissory note is payable at a place other than a bank, and
there is no custom to control the contract, the holder must present it, and
demand payment, on the day of its maturity, at the place named for pay-

ment, at a reasonable time, during business hours. If the presentation is

made at a reasonable time, within business hours, it may be done before

the close of the business hours of the day ; and, if not paid on demand,
the paper is dishonored, and immediate notice of dishonor may be given.

Etheridge Y.Ladd, 44 Barb., 69. After such a demand and refusal, the

holder has discharged his whole duty ; and he is not bound to remain all

day at the place of payment, nor to repeat the demand. lb. If the note

was duly protested, and the indorser charged, the mere providing of

funds at the place specified for payment, after that, would not discharge

him. lb.

Note 220, Vol. 1, 459 a— Bills and Notes.

Where a promissory note was stolen from the owner of it, long after it

became due, it was held that the maker, in the absence of fraud on his

part, would be protected in paying the note to an entire stranger, even under

such circumstances as would constitute gross negligence in the maker for

not making inquiry as to the true ownership and title to the note. Coth-

ran v. GoUins, 29 How., 113.

Note 221, Vol. 1, 460 a— Bills and Notes.

Although an indorser, before the maturity of the note, waives notice of

protest by a written statement under his own signature, upon the back
of the note, in this form :

" Notice of protest waived by nie," this will

not dispense with a presentment of the note to the maker at its maturity,

and demanding payment of him ; and if this is not done the indorser will

he discharged. Buckley v. Bentley, 42 Barb., 646.

Note 222, Vol. l, 460 b— Bills and Notes.

The negligence or other acts of an indorser may be such as to render a

defective notice sufficient, where his ftwn acts caused the error. And
where it appeared that M. H., the indorser of a note, wrote his namein
the usual manner and in good faith, in making the indorsement, in which
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he used only the initial for his Christian name, but this was written m such

a manner that a person who was not acquainted with the indorser's

Christian name would read it A. C, instead of M. ; andthe notary who
protested the note, read it A. C, and addressed the notice of protest to

A. C. H., it was held that the mistake in the address of the notice was

directly attributable to the manner and form of the indorser's hand-

writing in making the indorsement ; and that the notice sent was, in law,

a good notice to the indorser, and that he could not avail himself of the

mistake he had occasioned to shield him from liability. Manufacturers^

and Traders^ Bank v. Hazard, 3 Tiff., 226.

Note 223, Vol. l, 461 a— Bills and Notes.

A notice of protest which describes the note by_giving its amount, date

and the time it has to run, is not fatally defective for not stating on what
day it was presented for payment, nor for omitting to date the notice.

Artisans' Bank v. Backus, 31 How., 242.

A notice of protest, dated on the day on which a note matures, stating

that a promissory note, drawn by 0. N"., for one thousand dollars, and
indorsed by the person to whom the notice is sent, " is protested," is a

sufficient description of the note, where it appears that no other note of a

similar amount fell due on that day ; that no other notes were held by
the plaintiff; and that no others were, in fact, protested ; and in such a

case the notice will be construed as referring to the date of the notice as

the day on which the note was protested. Bank of Cooperstown v. Woods,
1 Tiff., 545.

Note 224, Vol. l, 462 a— Bills and Notes.

A notary who had protested a note, certified that he served the notice
on the indorser " by leaving the same at his desk in the New Tork cus-

tom house, he being absent therefrom, with a person in charge; said
notice being directed to said M.," the indorser; and this was held to be,

prima facie, a sufficient service of the notice. Bank of the Commonwealth
V. Mudgett, 45 Barb., 663.

Note 225, Vol. 1, 464 a— Bills and Notes.

Where a bank discounts the note of a third person, for one of its cus-

tomers, upon his indorsement of the note, and then passes the amount to
his credit, the bank will not be liable to the customer for failing to charge
a prior indorser upon the dishonor of the note ; because, in such a case the
bank is the owner of the note, and if content with charging its immediate
indorser, it is not bound to charge prior indorsers. Lake v. Artisans'
Bank, 11 Abb., 232; Spencer v. Ballon, 4 E. P. Smith, 327.

'

Where the holder of a protested bill or note gives notice to his imme-
diate indorser, he has discharged all the duty which he owes to the other
parties to such bill or note ; and all the other parties will be charged if

they receive notice in due course from their immediate subsequent indor
sers. West River Bank v. Taylor, 1 Tiff., 128.

Note 226, Vol. 1, 467 a— Sale.

A. and B. had been copartners in business, and continued to be such,
until A., by an agreement in writing, sold and conveyed to C. all his in-

terest in " the property and effects" of the firm, and which interest was
one-half; "that is to say, the undivided one-half of all and singular the
said goods, working tools, notes and bills receivable, and all other prop-
erty and valuable thing or things belonging to said firm, of every name
and kind, subject, however, to the payment, by C, of one-half of all the
debts and liabilities of the firm, due and to become due; which he agreed
to pay. It was contemplated, at the time of this sale, that C. should
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take the place of A. in the firm ; which he subsequently did ; and it was
held, that under the general terms of this agreement, A.'s interest in a

sum of money, deposited in a bank to the credit of A. & B., passed to C,
although such deposit was not known to the parties at the time of the
sale. Cram v. Union Bank of Rochester, 42 Barb., 426. It was also

held, that, although an inventory of the property was taken, which the
parties supposed embraced every article belonging to the firm, yet, as

the contract was not, in terms, limited by the inventory, which was not
mentioned or referred to in the bill of sale, and as the parties had em-
ployed words of description so general and comprehensive as to include
every species and article of property of the firm, whether enumerated in

the inventory or not, that the title to the money in the bank passed to C,

by the sale.

Note 22Y, Vol. 1, 469 a— Sale.

Although it is a general rule that there cannot be a transfer of the title

to personal property until it is in existence, yet there may be a valid sale

of it, which is to take effect as the property comes into existence. And
where the owner of land makes a contract for its cultivation upon the
terms, that the party working the land shall pay an agreed rent, and that

the crops raised shall belong to the owner of the land until the rent is

paid, this is a valid agreement, and the title in the crops will vest in

the landowner, as they come into existence, and will remain his until the
rent is paid. Andrew v. N'eiocowb, 5 Tiff., 417; and see Van Soozer v.

Cory, 34 Barb., 9 ; and see also note 33, Vol. 2, 1018.

Note 228, Vol. 1, 469 b— Sale.

In an action by a vendor, upon an executory contract for the sale aad
purchase of stock in an incorporated company, the purchaser may show,
as a defense, that at the time of making the contract, the charter of the

company, and all its privileges had, without his knowledge, been revoked
and annulled, and the company itself had been dissolved and abolished.

Kip Y. Monroe, 29 Barb., 579; S. C, 18 How., 383.

The decision, in such a case, stands upon the same principle that exon-

erates a vendor from delivering goods which have been sold upon an
agreement to take the notes of a third party in payment, where such party

becomes insolvent before a delivery of the goods. Benedict v. Field, 2 E.

P. Smith, 595; and see Vol. 1, 545.

Rote 229, Vol. 1, 480 a— Sale.

There may be transactions in relation to the future sale of property,

which cannot be considered present contracts of sale ; and where the

defendant received an engineer's transit, belonging to the plaintiff, under

an agreement to return it at a certain time, or to pay the plaintiff a speci-

fied sum as its value ; and where, after the expiration of the time limited

for such return, the defendant paid to the plaintiff a portion of the stipu-

lated value, and gave his due bills for the balance, but he neither paid

the due bills nor returned the property, upon a legal demand therefor by
the plaintiff, it was held that the defendant did not get any title to the

property ; and having sold the transit before such demand, he was held

to be liable for a conversion of it. Person v. Civer, 29 How., 432 ; revers-

ing S. a, 28 How., 139 ; and see Midig v. Eifler, 18 Abb., 353.

Note 230, Vol. l, 488 a— Sale.

Upon a sale of barley by A. to B., for cash, on delivery at the store-

house of C, it was agreed that B. should leave the money with C, foi

the payment of the price. B., the purchaser, did not attend in person

*.o the receiving and measuring of the grain, but had a clerk or agent
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there for that purpose. Upon the delivery of the last load of barley, A
demanded of such clerk the purchase-money of the barley; which was
held to be a suflScient demand. Morgan v. Gregg, 46 Barb., 183. It was
also held that it was not necessary for the vendor to go in search of the

purchaser himself, to make a demand of him, as it was the clear intent of

the contract, that the money should be at the place of the delivery of the

grain ; and that if it was not there the purchaser was in default. lb. In

such a case, the delivery is made with the understanding that it is a cash

sale ; and no title to the grain passes unless the money is paid as agreed,

unless the vendor in some manner waives the condition of cash pay-

ment, lb. See Note 429.

Note 2ai, Vol. l, 486 a^ Sale.

A sale of chattels may be conditional, either as to the right of property

in them, or as to their possession. When the right of property passes to

the vendee, but not the right of possession, the possession may be deliv-

ered conditionally, so that the vendor can, as against the vendee, rescind

the sale or enforce his lien, if the price is not paid according to the con-

dition; though he cannot, in such a case, do so, to the prejudice of a bona

fide purchaser for value, from his vendee. Rawls v. Deshler, 28 How.,
66. But where a sale and delivery of chattels is made upon the express

condition that the right of property in them is not to vest in the vendee
until the purchase-money is paid or received, no title to the property will

pass until the condition has been performed. lb. The distinction between
a conditional sale, as it respects the right of property, and a sale condi-

tioned only as to the possession, or a sale induced by fraud, is, that in the

former case there is a bare possession without any right of property,

while in the latter two cases there is a right of property and also the pos-

session of the property. lb. The case just cited questions the correctness

of the decision in Steelyards \. Singer, cited in the text, Vol. 1, 486.

Where chattels are leased, at a specified rent, with an agreement for

the sale of them if the rent should be punctually paid, this is neither

a conditional sale, in presenti, nor a chattel mortgage, in the sense that

requires it to be filed ; and the title does not pass until the agreed pay-
ments are made ; and the bailees cannot transfer a good title to the chat-

tels, even to a bona fide purchaser for value. Neidig v. Eifler, 18

Abb., 353.

.¥oTE 232, Vol. l, 490 a-
Though, upon a contract for the sale of good's, something remains to be

done by the purchaser, such as weighing, measuring, or testing the goods,
yet, if it appears by the terms of the contract that it was the intention
of the parties that the title to the property should pass to the purchaser,
it will pass, although he has not done the act. Turley v. Bates, 2 Hurlst.

& Colt, 200. The plaintiff sold to the defendant a quantity of fire-clay,

at a certain price per ton ; but the clay was to be carted away by the

defendant, at his own expense, and weighed by him at the weighing-
house of a third person ; and it was held, that the property in the clay
passed to the defendant on the completion of the bargain, and that the

plaintiff might recover the price, as for goods bargained and sold, although
the clay had never been weighed. lb. To the same effect is Sinde v.

Whitehouse, 1 East. 558.
On a sale of personal property, the parties may agree to dispense with

the counting, weighing, or measuring of the property, which is ordinarily
requisite. And where an agreement was made for the sale of a quantity
of cordwood upon the terms that when the wood was delivered, " in rank
and order to be measured, that is then the property of D.," the purchaser

;
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it was held, that, hy the express agreement of the parties, the title to the
wood passed to the purchaser as soon as the vendor had delivered the wood
at the specified place, in proper condition to be measured, without any
measurement being made. l>exter v. JBevins, 42 Barb., 573.

Where there is no agreement for credit, upon giving an order for goods,
and it is clear that the vendor does not intend to deliver the goods with-
out payment, the title will not pass until actual delivery. And where
goods are ordered which the party ordering them directs shall be sent by
express, and the goods are put up and then delivered to the express com-
pany, with express instructions marked upon the package to collect the

price on the delivery of the goods, the title will not pass until delivery

;

and if they are lost or destroyed before delivery, the loss will fall upon
the parties sending the goods, and not upon the purchaser. Baker v.

Bourcicault, 1 Daly, 23.

IfoTEiZZ, Vol. 1, 493 a— Sale.

But where a vendor sends goods by a carrier with express directions to

collect the price on the delivery of the goods, this is not such a delivery

to the purchaser as will pass the title in the goods to him until the carrier

has completed the delivery ; and if the goods are lost or destroyed on their

transit, before delivery to the purchaser, he will not be liable for the

price. Baker v. Bourcicault, 1 Daly, 23.

Note 234, Vol. 1, 494 a— Sale.

Where goods are at sea at the time of making the contract for the pur-

chase, and where the right of property does not pass by the contract, the

purchaser is not bound to accept the articles when tendered, unless they

correspond in quantity with what was bargained for. Beimers v. Bidner,

17 Abb., 292. In the last case, the contract was as follows: "Sold to R.

733 bags of saltpeter, to arrive on board ship A.," and upon the arrival

of the vessel the seller tendered 393 bags to the purchaser who refused to

accept that number. It appeared, however, that about one-half of the

saltpeter on board the vessel had been destroyed by the sea, although

the ship arrived with 786 bags on board; and it was held, that the pur-

chaser was not bound to receive the 393 bags tendered to him.

Note 235, Vol. 1, 495 a— Sale.

A. contracted to sell to B. a specific cargo of wheat, which was de-

scribed in the bought and sold note as " shipped per Diletta Mimbella, as

per bill of lading, dated September or October," and as being all on board

of the vessel at the date of the contract ; and it was held, that this did

not necessarily entitle the buyer to rescind the contract because it turned

out that the wheat was not all shipped before the bill of lading was given.

Gattorno v. Adams, 12 J. Scott, N. S., 560.

Note 236, Vol. l, 495 b— Sale.

A mere executory contract for the sale of chattels, where there is no

delivery of the property, but a mere agreement to deliver at a future

time will not pass the title, and if the vendor sells the property and

delivers it to a third party, before the time agreed upon for the delivery

in the first contract, the second purchaser will get a good title and may

maintain an action against such first purchaser if he takes and converts

the property. Burt v. Butcher, 7 Tiff., 493.

Note 237, Vol. 1, 500 a— Sale.

In cases of executory contracts for the sale and delivery of personal

property the remedy of the vendee to recover damages, on the ground

that the article furnished does not correspond with the contract, does not
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survive the acceptance of the property by the vendee after an opportu

nity to ascertain the defect, unless notice has been given to the vendor oi

the vendee offers to return the property. Reed v. Randall, 2 Tiff., 368.

The retention of the property by the vendee is an assent, on his part, that

the contract has been performed. The delivery of property corresponding

with the contract is a condition precedent to the vesting of the title ip

the vendee. The parties understand that the vendee is not bound to

accept the property tendered, except upon this condition. This the

vendee is to determine upon the receipt of the property. There is no in-

tention that a defective article should be accepted, and that the vendee

should rely upon covenants for his indemnity. The latter is not bound to

receive and pay for a thing that he has not agreed to purchase; but if

the thing purchased is found, on examination, to be unsound, or not to

answer the order given for it, he must immediately return it to the ven-

dor, or give him notice to take it back, and thereby rescind the contract,

or he will be presumed to have acquiesced in its quality. He cannot

accept the delivery of the property under the contract ; retain it after an

opportunity of examining its quality, and recover damages, if it be not

of the quality or description called for by the contract. lb. ; Fitch v. Car-

penter, 43 Barb., 40; Fisher v. Merwin, 1 Daly, 234.

But, although an action will not lie for the breach of an executory con-

tract for the sale of goods that do not answer the requirements of the

contract, if they have been accepted in fulfillment of it, yet, the accept-

ance of the goods, in such a case, can never operate as a waiver or dis-

charge of a fraud practiced by the vendor, at the time of the delivery, to

induce such acceptance. Willard v. Merritt, 45 Barb., 295.

Note 238, Vol. 1, 600 h— Sale.

The plaintiff sold a hogshead of cider to the defendant, by samplS, as

good draught cider. After the arrival of the cask, the defendant, on the

28th of May, wrote to the plaintiff: "The cider differs from the sample,

and the little I have sold has been complained of in every instance ; and
should this continue, I shall be obliged to return it to you." The plaint-

iff did not answer this letter until the 24th of June. The defendant, in

trying to sell it, used twenty gallons, but finding it unserviceable, refused

to pay for the rest, which he returned to the plaintiff. It was found as a

fact, that the twenty gallons were more than sufficient to enable the de-

fendant to test the quality of the bulk ; but it was held that the omission

of the plaintiff to answer the letter of the defendant of the 28th of May,
was evidence from which a jury might presume that the plaintiff acqui-

esced in a further trial of the cider, and that the defendant had not so

accepted the bulk as to be liable to pay for the whole. Lucy v. Mouflet,
5 Hurlst. & Norm., 229.

Note 239, Vol. l, 501 a— Sale.

A contract to deliver shares in a joint stock company does not require

the actual delivery of scrip certificates, which are the mere indicia of

property, but the party contracting to deliver the shares sufficiently per-

forms his engagement when he places the other in the position of being

the legal owner of them. JIunt v. Gunn, 13 J. Scott, N. S., 226.

JSToTE 240, Vol. l, 504 a— Sale.

Where property is given in exchange for notes which were void, in

their inception, for usury, the property so given in exchange may be

recovered and the exchange rescinded, upon the discovery of the nature

of the notes, where it appears that they were taken by the plaintiff upon
the representation of the defendant that they were regular business notes.
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and when the defendant did not know whether they were such or not

;

and an action will lie for the conversion of the property, notwithstanding
the defendant acted in good faith in giving such notes, and had no knowl-
edge of their true character. Loeschigh v. Blun, 1 Daly, 49.

But where a vendor who has been defrauded in the sale of his goods by
a fraudulent purchaser, proceeds to judgment against the latter, as upon
a contract of sale, after being fully apprised of the fraud, his elec-

tion is determined, and he cannot afterward follow the goods, or the

proceeds thereof, into the hands of third persons, on the ground that

the goods were obtained from him by fraud. Bank of JBeloit v. Beale,

n Tiff., 4V3.

Note 241, Vol. 1, 504 b— Sale.

Where goods have been obtained, under a contract of sale, by means
of fraudulent representations, no particular form of words is necessary on
the part of the vendor in declaring a disaffirmance of the contract, as

against the original wrongdoer ; nor is any act of disaffirmance required,

except that of retaking the property by the vendor's own act, or by the

process of the law. White v. Dodds, 42 Barb., 554; Both v. Palmer, 27
id., 652, 654 ; Hathorne v. Hodges, 1 Tiff., 486.

Where the owner of p.ersonal property is induced by"means of fraudu-

lent representations, or other fraud, to sell the property upon credit to the
purchaser, who gives his notes therefor, payable at a future day, and then
absconds before the maturity of the notes ; but after having transferred

the property to a third person, the original vendor is not bound to pro-

ceed in disaffirmance of the contract by seizing or replevying the property
immediately after the purchaser has absconded, but is justified in waiting
until the maturity of the notes ; and such delay will not be deemed a

ratification of the sale. Hathoryie v. Hodges, 1 Tiff., 486.

In the last case the action was brought by the defrauded vendor against

the fraudulent purchaser's vendee, who, as the jury found, and the appel-

late court assumed, took the property under circumstances which justified

the defrauded vendor in following the property into the defendant's hands

;

and it was held that, under these circumstances, the plaintiff's delay did

not constitute a bar to his action.

Note 242, Yol 1, 505, a— Sale.

Where a sale of goods has been procured by fraud, the defrauded ven-

dor may stop the goods in transitu, or rescind the sale, and reclaim them
while in the hands of the purchasers, or may follow them into the hands

of their general assignee, and reclaim them from the assignee at any time

while the goods remain in his hands and can be identified. But if no

demand is made, and there is no attempt to reclaim the goods while in

the possession of the assignee, but he is permitted to convert them into

money, the original vendor will have no right of action against him in

respect of the goods or their proceeds, since the assignee was not guilty

of a tort in taking or disposing of the property, when it was not de-

manded or reclaimed by the defrauded vendor while in the possession

of the assignee. Lacker v. Rhoades, 45 Barb., 499.

EoTE 243, Vol. l, 508 a— Sale.

It is not necessary that a transfer of a bill of lading should be in writ-

mg ; and. a transfer by mere delivery is sufficient to transfer the property

represented by it to the transferee or holder. Marine Bank of Chicago

Y.Wright, 46 Barb., 45. The defendants agreed to advance money to A.

to buy corn at Chicago, and he was to have the corn put in store and

shelled ; and it was to be the property of the defendants, while in store,

Wait 136
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to the extent to whicli they had advanced money on it, and it was to be

shipped for their account and the bills of lading sent to them ; and their

advances were to be reimbursed from the proceeds of the corn. A. pur-

chased several cargoes of corn, and drew on the defendants for the

amount. To procure funds to pay for the last cargo shipped, A. drew a

bill upon the defendants for $3,500, which was discounted by the plaintiff,

upon a delivery, at the time, of a duplicate bill of lading, by A., to the

plaintiff, as a collateral security, and attached to the draft ; and it waa
held that the plaintiff was entitled to hold the bill of lading as a bonafide
tiansferee, and that his rights were superior to those of the defendants,

who had no right of lien, under their arrangement with A., which could

prevail over the plaintiff's title, even though they had advanced a larger

sum than the aggregate of A.'s purchases. lb.

Note 244, Vol. l, 510 a— Sale.

The Court of Appeals, in a recent case, have definitely settled the rule,

that no notice of the time and place of sale need be given by a vendor

who resells goods upon the vendee's refusal to receive them. Pollen v.

Le Roy, 3 Tiff., 549. The plaintiffs agreed to sell and deliver to the

defendants a quantity of soft English lead of a particular brand, to arrive

by a specified vessel, and, upon the arrival of the lead, the plaintiffs noti-

fied the defendants thereof, and requested them to receive and remove it.

The defendants refused to receive the lead, because, as they claimed,

it was not such as they bargained for. On the next day, the plaintifis

notified the defendants that the lead was discharging from the vessel, but

the latter still refused to receive or pay for the lead ; and this was held to

be a sufficient offer of performance by the ,plaintiffs, and that they were
not bound to make, or attempt to make, a manual delivery of the whole

or of any part of the lead. lb. It was also held that, upon the defend-

ants' refusal to receive and pay for the lead, a notice to them by the

plaintiffs that they should sell the lead for the account of the defendants,

and then hold them accountable for any deficiency arising upon such sale,

was sufficient ; and, assuming that the lead was such as the contract

demanded, the plaintiffs were authorized to sell the lead in the ordinary

way of selling metals by a broker, for the highest market price, and
without giving any notice to the defendants of the time and place of

sale ; and that, having sold the lead in this manner, the plaintiffs were
entitled to recover from the defendants the difference between the con-

tract price and the proceeds of the sale, together with all expenses

necessarily incurred. lb. So far as McEachron v. Randies, 34 Barb.,

301, holds notice of time and place of sale necessary, it is overruled by
the last case.

Where a vendor is entitled to resell goods which the purchaser refuses

to receive, the vendor is not bound to resell immediately or waive his

right to hold the purchaser accountable for the loss on a resale. He may,
after due notice to the purchaser of the intended resale, hold the goods as

long as he chooses to risk the purchaser's solvency, holding them in the

mean time, subject to the purchaser's order on his making payment.
Dustan v. McAndrew, 10 Bosw., 130.

Note 1^5, Vol. l, 511 a— Sale.

"Where a contract for the sale of chattels has been executed on the part

of the vendor, and the contract is then canceled by the parties, and a

new contract as to the mode of payment is substituted in the place of the

former one, the vendor cannot afterward rescind the sale and reclaim

the chattels, because of a fraudulent intent on the part of the purchaser,

at the time of making the first contract, not to pay for such chattels.
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And a mere failure to perform the second agreement is not sufficient to
show that the fraudulent intent continued down to the time of making
that contract. Sparks v. Leavy, 19 Abb., 364.

ISFoTE 246, Vol. 1, 512 a— Sale.

So, where there has been a breach of an express warranty, it will

sometimes authorize the purchaser to repudiate the contract and refuse

to receive or pay for the goods. During a negotiation for the sale of a
quantity of hops, the proposed buyer asked the seller if any sulphur had
been used in the growth or treatment of them, adding that he would not
even ask the price if sulphur had been used. The seller, thereupon,

asserted that no sulphur had been used. After the hops had been
inspected, weighed and delivered, the buyer discovered that sulphur had
been used in the cultivation of a portion of the crop, that is, in five acres

out of three hundred. The whole growth, however, was so mixed up
together, that it was impossible to separate the sulphured from the

unsulphured hops; and the jury having found that the representation

had been made, and that it was false, though without fraud, and that the

buyer had entered into the contract entirely on the faith of that repre-

sentation, it was held that the representation amounted to a condition,

and that the buyer was therefore entitled to repudiate the contract.

Bannerman v. White, 10 J. Scott, N". S., 844. This case is in entire

harmony with the cases and the rule laid down in the text of Vol 1, 611,

bottom of the page, because the nature of the sale was such that the sale

itself was conditional, and if the article was different from what was rep-

resented, the purchaser was not to be boynd to accept or pay for the

hops, and if accepted without a knowledge of the defect, the purchaser

still had a right, on discovery of the breach of the condition, to rescind

the contract and return the hops. In such a case, the contract of sale

really amounts to an express agreement that the purchaser may return

the goods if they are not such as represented. Where a party would

rescind a contract on the ground of fraud, he must do it promptly on the

discovery of the fraud. Central Bank at Cherry Valley v. Pindar, 46

Barb. 467. But he cannot have the benefit of a rescission of the contract

while he holds the obligation of the opposite party as the consideration

of the contract, without offering to cancel it at the trial. lb.

IToTE 24*7, Vol. 1, 513 a— Sale.

Where one party to a contract desires to rescind or abandon it, because

of some alleged breach by the other, the law requires him to act with due

promptness in making his election ; and will not, as a general rule, be

pei-mitted to do so when, at the time of the rescission, both parties can-

not be placed in the identical situation which they occupied, and where

they cannot stand upon the same terms as those which existed at the time

the contract was made. Hunt v. Singer, 1 Daly, 209. The defendants

sought to avoid a contract on the ground of fraud, in a case in which

they knew of the existence of the fact of which the fraud was alleged

;

but where, notwithstanding such knowledge, they proceeded to complete

their part of the contract, whereby they reaped a substantial advantage,

by preventing an opposition to the extension of a patent right, and it was

held that they could not rescind or annul the contract on the ground of

the alleged fraud. lb.

N'oTE 248, Vol. l, 514 a^ Sale.

Where a fraudulent purchaser has absconded, leaving the purchase-

money unpaid, a return to him of the notes given for such price, becomes

impracticable, and the vendor is therefore not required to offer to return
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the notes, before bringing an action to disaffirm the sale. In such a case

it is sufficient to produce the notes at the trial. Hathorne v. Hodges, 1

Tiff., 486 ; White v. JDodds, 42 Barb., 654.

Note 249, Vol. l, 515 a— Sale.

Where a demand of property, fraudulently purchased, is niade upon the

general assignee of the purchaser, and where the property is in the pos-

session of the assignee at the time of demand, it is not necessary that

such demand should be preceded or accompanied by a declaration of dis-

affirmance of the contract, or by a statement that such disaffirmance is on

the ground of the fraud perpetrated by the fraud of the original pur-

chaser in making the purchase. White v. Dodds, 42 Barb., 554.

Note 250, Vol. l, 516 a— Sale.

A party cannot both repudiate any contract, and yet enforce it in the

same action. He cannot allege that it is valid for some purposes, and then

insist that it is void for other purposes." Walker v. Millard, 2 Tiff., 375.

And where the plaintiff's breach of a contract is interposed to defeat the

cause of action, and to enable the defendant to avoid his own obligation

to pay for work, and where the court, at the defendant's request, decides

that point in his favor, he will not be in a situation to enforce the contract

against the plaintiff in any particular, especially in the same action. lb.

Note 251, Vol. l, 511 a— Sale.

A warranty of soundness on the sale of a horse is broken if there is a

malformation that has existed from the birth of the horse, and which, at

the time of the sale, renders the horse less fit for reasonable use. Holliday

V. Morgan, 1 Ell. & E. 1.

Note 252, Vol. l, 522 a— Sale.

Where a horse has a malformation which existed from its birth, and it

renders the horse less fit for reasonable use, as where there was an extra-

ordinary convexity of the cornea of the horse's eye, which produced a.

short-sightedness, in consequence of which he had a habit of shying ; this

was held to be such an unsoundness as to constitute a breach of a general

warranty of soundness. Holliday v. Morgan, 1 Ell. & E., 1. Such a

defect as that in the eyes of a horse, is not one of those patent defects

which a purchaser is bound to notice when the horse is sold to him with

an express warranty of soundness. lb. The court said " The animal had

a defect of vision, which diminished its usefulness at the time of the sale.

That is unsoundness within the ordinary definition. The defendant says

it was not so, because the defect was congenital. But I dissent from the

proposition that congenital defects cannot constitute unsoundness. The
unsoundness may be either congenital or supervening after birth and

before the sale."

The acts and declarations of a vendor may be such at the time of sale,

that he will be estopped from subsequently insisting upon the defense,

that the defects in the property were visible at the time of the sale.

Where, upon the sale of a quantity of wool, the only portion of the

wool visible was that which protruded from the corners of the blankets

m which it was tied up, and where the purchaser, at the time of the sale,

remarked that the wool seemed damp, to which the vendor replied that

it was not damp, but was dry and in good order; it was held that th

vendor's assertion was a warranty that the wool was not damp, and that

it was in good order, and that it covered any defect which related to the

condition of the wool. Wilbur v. Cartright, 44 Barb., 536. In such a

case, the purchaser has a right to rely upon the vendor's statement, and
he need not examine the article further, and if the statement is untrue,

{a) Garbutt v. Smith, 40 Barb., 22.
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the purchaser may recover such damages as he has sustained by reason
of the defect. lb. ; Clark v. HanMn, 46 Ba.rh., 510.

NoTH 263, Vol. 1, 524 a— Sale.

Knowledge, on the part of a vendor, that the purchaser desires or
intends to use the article bought for a particular purpose, does not
furnish any ground for an implied warranty that it is fit for that purpose;
and, if there is no express warranty, the purchaser takes the property at
his own risk as to quality or fitness for his purposes. JBartlett v. Hoppock
1 Tiflf., 118.

^ ^^
'

It is well known that the only use to which spent madder can be
applied, is the production of garrancine ; and where the defendant bought
of the plaintiifs a boat load of spent madder, which proved to be insufii-

cient for the production of garrancine, it was held, in an action for the
price, that the only question for the jury was, whether it was really
spent madder, and not whether it was fit to make garrancine. Turner v.
MucMoto, 1 Hurlst. & Colt, 859. Refuse articles do not fall within the
rule, that there is an implied warranty that it is fit for the purpose for
which it is known to be purchased. lb.

Note 254:, Vol. l, 529 a— Sale.

A salesman who sells, in a public market, meat consigned to him by his
employers to sell, is not liable to an action upon an implied warranty, or
for money had arid received, merely because the meat he has sold turns
out to be unfit for human food, where he had no knowledge, nor had any
reason to suspect that it was other than good and wholesome meat.
Emmerton v. Mathews, V Hurlst. & Norm., 586.

Note 255, Vol. 1, 530 a— Sale.

Where a party owns a judgment which was recovered by a third party
against an other, and the owner sells the judgment, he impliedly warrants
that the whole judgment is due and unpaid; and if such is not the fact,

but on the contrary the judgment debtor has paid a part of the judgment
before such sale, the vendor or assignor of the judgment will be liable to
his vendee or assignee for the amount so paid, with interest. Furniss v.

Ferguson, 1 Tiff., 485. In such a case, the implied warranty that nothing
has been paid on the judgment, rests upon the same principle as the
implied warranty which arises on the sale of chattels, where the vendor is

held to an implied warranty of title to the property sold. lb.

Note 256, Vol. l, 534 a— Sale.

The right of a shipper to revoke a consignment, after the shipment has
been made, and a bill oflading, making the goodsdeliverable to a consignee
by name has been signed, and before the bill of lading has been delivered

to the consignee, cannot be questioned either on principle or authority

;

because until the bill of lading is parted with, no title to the property nor
any right to the possession or ownership passes from the owner or shipper.

Sauterman v. Boek, 1 Daly, 366. By the law-merchant, the bill of lad-

ing is regarded as a muniment of title to the property described in it, and
when it is in possession of the consignee he is presumed to be the owner

;

but no such presumption in favor of the consignee attaches to a bill found
in the possession ofthe shipper. lb. Goods in public store, awaiting the com-
pletion of their entry at the custom house, by the payment of the duties,

are to be deemed in transitu; because until they are paid the consignee

has neither actual nor constructive possession of the goods. lb. Where
goods have been sold by A., and the purchaser, B., is not suited with their

quality, and he offers to resell a portion of the goods to the vendor. A., who
offers to repurchase and to give his note on time for the amount, and th&
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purchaser B. agrees to resell on credit, but leaves the taking of the note

on time to his partner, to whom this matter was referred ; and when the

goods are shortly afterward sent by B. to a third party for storage, to

the care of such vendor A., the title will not vest in the latter until the

agreed note has been given to the satisfaction of A.'s partner; and, there-

fore, the sale of the goods by B. to a third party, before giving such note,

will not vest any title in the latter, especially where he takes them upon an

existing deht.' Stiles v. ITowland, 5 Tiff., 309. Where a vendor has a

right to stoj) goods while in the hands of a carrier, he has a right to retain

them in his own possession, or in that of his agent or warehouseman, if he
has not delivered them to the purchaser or to a carrier for him. lb.

]^0T£! 251, Vol. 1, 536 a— Sale.

The memorandum of a contract for the sale of goods required by the

statute of frauds, must express every essential element of the contract.

McLean v. NicoU, 1 Hurlst. & Norm., 1024. The defendant ordered from
the plaintiff, among other things, two looking-glass frames, to be filled with
the best plate glass. The plaintiff then sent to the defendant an invoice

enumerating the articles, without mention of the glass to be supplied, of

which invoice the defendant acknowledged the receipt, without taking

exception thereto in respect of any of the articles to be sold ; and it was held,

that the invoice and answer, together, did not constitute a memorandum
sufficient to satisfy the statute of frauds, and that the defendant was not
liable to pay for the goods mentioned in the invoice. lb.

Note 15%, Vol. l, 537 a

—

Sale.

But it was held, in a late case, that an executory contract for the sale of

chattels was not binding upon the vendor where no money was paid, nor

any part delivery of the property made, nor any memorandum or contract

signed by the purchaser ; in a case where the action was for tion-delivery

of the property. Justice v. Lang, 30 How., 425. It was held that, in

such a case, there was no mutuality of contract, and since the purchaser
was not bou,nd to accept and pay for the goods, so on the other hand, the
vendor could not be held to deliver them. lb.

But, where a memorandum is sufficient in form, it must be legally

obtained before it will be of any value to its possessor ; and where goods of

more than fifty dollars in value are sold by a parol contract, but the pur-

chaser obtains possession of the bill of lading without the seller's consent,

and without paying any of the purchase-money, this will not take the case

out of the statute of frauds, so as to bind the seller to perform the contract.

Brandy. Focht, 30 How., 313.

Note 259, Vol. l, 538 a— Sale.

Where a contract is made for the sale and delivery of two different par-

cels of goods, which are to arrive in different ships and at different periods
of time, each portion of the contract will be complete in itself, without
reference to the other, and it will be construed as a sale of two separate
parcels, and not as a single sale of the two parcels together. Swift v.

Opdyke, 43 Barb., 274. The parties may, by express terms, make such a

contract entire and indivisible as to both parcels, but in the absence of
such terms, or of any agreement that the time of payment for either

parcel, is to be deferred until both are delivered, there will be no intend-

ment to that effect, and the vendor will be entitled to payment for either

parcel, upon its delivery. lb. An acceptance of the whole, or of a part of
the goods, in either parcel, takes it out of the statute of frauds, as to that
parcel. lb.
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Note 260, Vol. 1, 539 a— Sale.

The plaintiffs' traveling agent verbally sold to the defendant two
puncheons of rum and one hogshead of brandy, for a sum exceeding fifty

dollars. It was agreed that the spirits should remain in bond in the plain-

tiffs' warehouse for six months, free of rent, at the end of which time the

price should be payable. On the same day of the sale the agent commu-
nicated notice of the sale to the plaintiffs, who thereupon sent to the

defendant an invoice of the spirits, and also entered them on the books
kept in their bonded warehouse, as having been transferred to the defendant.

After the time of credit had expired, and payment had been demanded, the

defendant requested the plaintiffs to take back the spirits and sell them for

him, which they agreed to do, and in an action by the plaintiffs, for the

price of the spirits, it was held that there had not been a sufiicient delivery

and acceptance of the spirits by the defendant to take the case out of the

statute of frauds, and that he was not liable to pay for them. Castle v.

Sworder, 5 Hurlst. & Norm., 281 ; see also Nicholson v. £ower, 1 Ell.

& E., 172.

To constitute an acceptance or receiving of a part of the goods, within

the meaning of the statute of frauds, it is necessary that there should be
some act, and something done indicating it, beyond mere words. Good v.

Gurtiss, 31 How., 4.

Note 261, Vol. 1, 540 a— Sale.

A written, unsigned contract was made for the sale of a quantity of

hops, and before the prompt day the buyer's foreman attended at the ware-
house of the seller's factors to see them weighed, and compared each
pocket with the sample, and adjusted certain allowances which were to be
made on some of the hops, which were objected to ; and the jury having
found that there had been an acceptance of the hops under the contract,

it was held that the acceptance was sufficient to take the case out of the

statute of frauds. Simmonds v. Mumble, 13 J. Scott, N. S., 258.

To satisfy the statute of frauds there must be both an acceptance of the

goods and an actual receipt of them, though it is not necessary that the

acceptance of them should follow or be contemporaneous with the receipt

of the goods, as an acceptance prior to the receipt will be sufficient.

Cusack V. Robinson, 1 Best & Smith, 299.

An agreement was made by A. to sell a lot of goods in store to B. ; a

record of the sale was made in A.'s book of original entries ; a bill made
out and delivered or sent to B. ; the goods were set out by themselves on

one side of the store, and an account taken of them ; and B. consigned

them to C. for sale on his account ; and this was held to be sufficient evi-

dence of deliveiy and acceptance to submit the question to a jury. Wylie
V. KeUy, 41 Barb., 594.

Note 262, Vol. 1, 541 a— Sale.

A mere oral agreement between a debtor and a creditor, that the former

will deliver and the latter receive chattels of more than fifty dollars value

in payment of the debt, is void by the statute of frauds, if there is no

memorandum in writing, no part delivery, nor anything more than the

mere verbal agreement ; even though the creditor should enter the chattels

on his account book to the credit of the debtor ;. especially where such

entry was not in the usual manner, but upon a blank leaf of a book, by
itself. Brabin v. Hyde, 5 Tiff., 519; reversing S. C, 30 Barb., 265.

The defendant, by an oral agreement, promised to deliver to the plaint-

iff a quantity of butter, of a value exceeding one hundred dollars. The
defendant was, at the time of this bargain, indebted to the plaintiff in the

sum of six dollars and fifty cents, for a barrel of flour which was
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charged to him on account, and it was a part of the agreement that this

sum should apply as part payment for the butter. The plaintiff made an

entry of the sale in a memorandum book, as well as a statement of the

acceptance of the barrel of flour, in part payment of the butter. This

entry was made in the memorandum book at the defendant's house, at a

distance from the plaintiff's books of account, but no entry was made in

the plaintiff's account books to show that the flour was paid for by the

butter, or otherwise ; and it was held that this was not a sufiicient part

payment to take the case out of the statute of frauds. Teed v. Teed, 44

Barb., 96.

A., a debtor, sold to B., his creditor, a bill of goods of more than fifty

dollars in value ; the price of which was not applied, by receipt or other-

wise, to the debt, nor was there any proof of any agreement that it should

be so applied ; but, on the contrary, it appeared from the bill of parcels

that the purchaser was to give a note at ten months, payable to his own
order ; and it was held that there was no part payment of the purchase-

money which would take the case out of the statute of frauds. Wylie y.

Kelly, 41 Barb., .594.

So where a tenant orally agreed with his lessor that he would turn out

hay and grain to secure the payment of the rent of the farm, if the lessor

feared that she would not get her pay. The value of the property agreed

to be turned out exceeded fifty dollars in value, and there were no acts of

delivery, no relinquishment of any part of the lessor's debt, no prior

security parted with, nor any receipt or credit actually given ; and it was
held that the title to his chattels did not pass as the transaction rested

merely in words, and that the creditors of the tenant might levy upon and

sell the chattels, and claim a priority over the lessor as to such chattels.

Bushirk v. Cleveland, 41 Barb., 610.

Upon a contract for the sale of chattels of more than the value of fifty

dollars, and where there is no note or memorandum in writing of the sale,

nor any part payment of the purchase-money ; the validity of the agreement
will depend entirely upon the question whether the buyer accepted or

received any part of the chattels which were the subject of the agree-

ment. GroodY. Curtiss, 31 How., 4.

JSfoTE 263, Vol. 1, 543 a— Sale.

A contract to make a set of artificial teeth of a greater value than fifty

dollars, is a contract for the sale of goods, wares and merchandise within

the statute of frauds. Lee v. Griffin, 1 Best & Smith, 272. A. ordered of B. a

set of artificial teeth, which were, by the terms of the contract, to be fitted

to her mouth ; but before they were so fitted A. died, and it was held that

B. could not maintain an action against A.'s executor for work and labor

done, and materials provided for his testatrix. lb. How far this case con-

flicts with the cases cited in the text is a matter for consideration.

JSToTE 264, YoL. 1, 550 a— Interest on Money.

Where a del credere factor, by the default of his purchasers, has become
liable to pay the price to his principal, he is chargeable with interest,

without demand. Blakely v. Jacobson, 9 Bosw., 140.

Note 265, Yol. 1 550 h— Interest on Money.

Where by the condition of a bond, the interest is payable at specified

times before the principal sum becomes due, such interest, if demanded by
the obligee of the bond after the interest has become due, will be treated

as principal, and will bear interest from the time of the demand, or if no
demand is shown, then from the commencement ofthe action. Howard v.

Farley, 19 Abb., 126.
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N'OTB 266, YoL. 1, 554 a— Interest on Money.
The old common law rule which required that a demand should be

liquidated, or its amount in some way ascertained, before interest could be
allowed, has been so far modified as to hold that if the amount is capable
of being ascertained, by mere computation, it will carry interest. Graham
r.Chrystal, 1 Abb.jN. S., 121; McMdhon v. If. T. & Erie B. B, Co.,

6 E. P. Smith, 463, 469.

N'OTB 267, YoL. 1, 556 a— Interest on Money.

But where a note is payable on demand, interest will not be allowed
from the date of the note but from the time of demand. Bishop v. Sniffen,
1 Daly, 155.

So where a note is payable on demand, with interest, the note is not due
until demand, and will not draw interest until that time, or until an action

is brought, which is legally equivalent to a demand. Herrick v. Woolver-
ton, 42 Barb., 60.

Note 268, Yol. 1, 560 a— Usury.

The statute authorizing an action in favor of a party who has paid
usurious interest, does not limit the right of action to the party who
paid such interest, but it allows an action to be maintained by a receiver,

appointed in proceedings supplementary to an execution issued against

the property of the person paying the money. Palen v. Johnson, 46
Barb., 21. In such a case, the party aggrieved has an interest vested in

him, which is not a right merely personal to him, but may be transferred

by assignment, or may be transferred by operation of law. lb. But the

action, whether brought by the party paying the usurious interest, or by his

assignee or other party representing him, must be brought within one year

from the time of such payment, or the action cannot be maintained. lb.

Note 269, Yol. 1, 560 b— Usury.

Bottomry is a contract by which the owner of a ship hypothecates or

binds the ship as security for the repayment of the money advanced for

the use of the ship. An essential character of bottomry is, that the

money is lent at the risk of the lender during the voyage, and that

the repayment thereof depends on the event of a successful termination

of the voyage. It is the very essence of the contract that the lender

runs the risk of the voyage, and that both principal and interest be at

hazard. BraynardY. Hoppodk, 5 Tiflf., 5.71. It is no bottomry when the

money is to be repaid at all events, for, in that case, the principal and

the extraordinary interest reserved are not put absolutely at hazard by the

perils of the voyage. lb. Where the contract between the borrower and

the lender provides that lawful interest shall be paid, and in addition

thereto, that a specified commission is to be paid, and the principal,

interest and commission are to be paid without any risk of loss; and

to secure this the borrower assigns, as collateral securities, two policies

of insurance upon a vessel, and also gives the lender a bill of sale of such

vessel, this will not be a bottomry contract, and the contract will be

usurious and void. lb.

Note 210, Yol. l, 561 a— Usury.

Where the contract is not for a loan of money or of goods, nor for the

forbearance of an existing debt, such contract cannot be usurious. Stock-

mil V. Holmes, 6 Tiff., 53.

Note 271, Yol. 1, 563 a— Usury.

The defendant was indebted to the plaintifi", a banking corporation, in

the fium of $1,000, upon a note for that amount, and then overdue. The

Wait 137
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defendant desired to pay this, and the plaintiff proposed to discount his

paper for $1,500, on condition that $1,000 of the money should be used as

a renewal of the note then due, and the balance of $500, would remain on

deposit until the $1,500 loan should mature and then be appliedm payment

of that loan, thus securing the interest on the $1,500 for the full time,

while a portion of the money remained in the bank during the whole time

as the condition of the loan ; and it was held that this transaction was

clearly usurious. East RiverBank v. Hoyt, 5 Tiff., 11 9 ; -S.a 2 9, How., 280.

But the mere fact that a borrower at a bank makes arrangements for the

deposit of his money with the bank, where such arrangements, and his

contracts for discounts are separate transactions, will not in any manner

render usurious such notes as the bank may discount. Beals v. Benjamin,

6 Tiff., 61.

JSfoTE 212, Vol. 1, 563 b— Usury.

To constitute usury there must be a corrupt agreement ; but where the

lender intentionally takes more than legal interest for the loa,n pr forbear-

ance of money, whether he is ignorant of .-the law or not, it is conclusive

evidence of a corrupt agreement within the meaning of the statute. Bank

of Salina v. Alvord, 4 Tiff., 473.

Note 273, Vol. 1, 566 a— Usury.

"The case of Price v. Lyons Bank, cited in the text. Vol. 1, 566, was

reversed by the Court of Appeals, and it was held that where a_ note is

discounted by a country bank, and such note is made payable in New
York, or other similar place, for the purpose of enabling the bank to realize

a profit from the difference of exchange, the transaction will be usurious,

and the note void ; if the transaction was a device for evading or violating

the statute, and that, in such a case, the question whether there was such

an intent was a question of fact, and not one of law. Price v. Lyons Bank,
6 Tiff., 55 ; and see Beals v. Benjamin, 6 id., 61.

The mere fact that a note, discounted by a country bank, is made payable

in the city of New York, and that a portion or the whole of the proceeds

were paid to the borrower in a draft upon the city, at the usual price or

charge for city drafts, does not render the note usurious as a matter of

law, in the absence of proof that the purchase of such a draft was made a

condition of discounting the note. Union Bank of Bochester v. Gregory,

46 Barb., 98 ; P-ice v. Lyons Bank, 6 Tiff., 55 ; Becds v. Benjamin, id., 61.

Note 274, Vol. 1, 568 a— Usury.

Where an indorser of a ngte does not make any advance upon it, and he

has no interest in it or in the proceeds, the fact that he made a charge for

his indorsement will not make the note usurious in the hands of any person

who received it from the maker and paid value for it, without any knowl-

edge of the transaction between the maker and the indorser. SitcJiel'v.

Schenck, 2 Tiff., 515. The indorsement of a note for the accommodation
of the maker, for a premium to be paid by the latter, does not make the

indorser a holder of the note, nor could he maintain an action upon it until

he has paid the amount of it to a subsequent purchaser, and, therefore, his

mere indorsement does not, in any manner, affect a party to whom the

note is subsequently negotiated by the maker. lb.

Note 275, Vol. 1, 568 b— Usury.

Although a loan of money is accompanied by the transfer of a security

which may prove uncollectible, this will not necessarily render the transac-

tion usurious, and before the defense of usury can be established, it must
be shown by the borrower that the lender knew, or had reason to believe,
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at the time of the loan, that the security transferred was uncollectible.
Thomas v. Murray, 5 Tiff., 605 ; reversing S. C, 34 Barb., 157, and cited
in Vol. 1, 562, 563, 565, 568, 569. If the lender, in such a case, indorses
his guaranty of the security transferred, his fraudulent omission of words
constituting a consideration for the guaranty, would not render the loan
usurious in the absence of a usurious intent, though it would furnish
grounds for reforming the guaranty and enforcing it, or of rescinding the
contract. lb.

To constitute usury there must be either a payment or an agreement by
which the party taking it is entitled to receive more than seven per cent,

or lawful interest. If the payment is conditional, and that condition is

within the power of the debtor to perform, so that the creditor may, by
the debtor's act, be deprived of any extra payment, the agreement will

not be usurious. Sumner v. People, 2 Tiff., 337. Although more than
legal interest be reserved upon a contract for the loan of money, yet if it

be a part of the contract that the borrower may discharge himself from
the payment of any interest by a repayment of the money on a certain

day, the contract is not usurious. lb. ; and see Fomeroy v. Ainsioorth, 22

Barb. 119,124; Floyerv. Edwards, Cowp., 113.

Note 276, Vol. 1, 573 a— Usury.

The objection or defense to a contract, on the ground that it is void for

usury, can be alleged only by the party bound by the original contract to

pay the sum borrowed, or by his sureties, heirs, devisees or personal rep-

resentatives. BilUngton v. Wagoner, 6 Tiff, 31.

Usury is a defense personal to the person known as the borrower. He
cannot transfer to an other the right which he has to allege and prove a

demand to be usurious. BulTard v. Raynor, 3 Tiff., 197. Where an

account containing an usurious item is allowed to become stated, and the

party to whom the account is presented then assigns to a third party his

demands against the person presenting the account, such third party will

take the assigned demands subject to the right of the party rendering the

account to rest upon the account as it was stated between the original

parties, and he cannot raise any objection to the usurious item. lb.

Note 277, Vol 1, 577 a— Usury.

Where a promissory note is made and dated in this State, and di-kwn

payable at a bank here, but is negotiated in an other State, the laws of

New York are to determine whether the defense of usury is available,

and if the note was discounted at a greater rate of interest than seven per

cent it will be void. Jewells. WrigM, 3 Tiff.^ 259; S. C, 18 Abb., 80;

and see Lee v. Selleck, 6 Tiff., 615 ; 32 Barb., 522 ; 20 How., 275.

But where a contract is made in an other State, between parties subject

to the laws of that State, and in pursuance of the contract, one of the

parties draws a bill of exchange in favor of the other, upon a person

residing in New York, the parties will be considered as contracting

according to the laws of the former State, and the bill will not be usurious,

unless it is rendered so by the laws of the State where it was drawn,

Banh of the State of Georgia v. Lewin, 45 Barb., 340 ; Balme v. Wom-
bough, 38 id., 352.

Note 278, Vol. 1, 580 a— Insurance.

Where a clause in a policy of insurance provides that the loss, if any,

shall be payable to a specified third person, who has no interest in the

property insured, bat claims the insurance as a collateral security for

liabilities incurred by him for the party insured, he may, in case of loss,

maintain an action in his own name for the recovery of the insurance

money. Frink v. Harnpden Ins. Co., 31 How., 30.
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N'oTM 27v, yoL. 1, 581 a— Insurance.

But -where a policy of insurance provides that the loss, instead of being

payable to the insured, shall be payable to a third person, as collateral

security to him for a demand or liability due from the insured to him, such

third person may, in case of loss, recover the insurance money, even though

he had no interest in the property at the time of the loss. Frink v. Hamp-
den Ins. Co., 31 How., 30.

3^01!® 280, Vol. 1, 581 b— Insurance.

A. mere oral contract of insurance supported by a sufficient considera-

tion, which is to take effect immediately, although it may beentered into

cotemporaneously with an agreement by the insurers to deliver, and the

assured to subsequently accept as a substitute therefor, a written policy by
the former in the form usually adopted by them, becomes binding and

remains in force until the delivery or tender of such policy ; and until then

the condition usually inserted in such policies, requiring prepayment of the

premium to make them binding, does not, unless expressly adopted by
the parties in such oral contract, form any part of the contract of

insurance between them. Kelly v. Commonwealth Ins. Co. of Penn.,

10 Bosw., 82. In such a case, a mere demand of the premium without

insisting upon it or tendering a valid policy, does not terminate the oral

insurance ; and under such oral insurance the insured may recover for a

loss, although after it occurred, and while the insurers were ignorant of it,

he paid them the premium, and received from them a written policy which

was not binding on them because not properly countersigned. lb.

JVoTE 281, Vol. l, 582 a— Insurance.

Where a policy of insurance describes the property insured as being " a

two-sto^ framed building, used for winding and coloring yarn, and for

the storage of spun yarn," this is not a warranty that such building is to

continue to be thus used, because such a statement is a mere warranty as

to the present use of the building, and not a continuing warranty that the

future use of the building shall continue as at present. Smith v. Mechanics'

and Traders'' Ins. Co., 5 Tiff., 399. If the insurer in such a case,

desires to protect himself by a continuing warranty as to the future use of

the building, he must do so by language plainly importing such intent. lb.

iVoi!E 282, Vol. 1, 582 6— Insurance.

Altnough there may be a waiver of a condition in a policy of insurance

as to the time of suing for a loss, yet such waiver, to be operative, must be
supported by an agreement founded upon a valuable consideration ; or the

act relied on as a waiver must be such as to estop the insurer from insisting

on the forfeiture under the condition. Ripley v. JEtna Ins. Co., 3 Tiff.,

186; reversing ;S. C, 29 Barb., 552, which is cited in the text. Where
the insurer, on being applied to for the payment of a loss, under a policy

containing such a condition, declined paying it on, the ground that actions

had been commenced against the company by other parties, and that such

actions were still pending, and that nothing would be done in reference

to the loss claimed while these actions were pending ; this was held not

to amount to a waiver of the condition, nor to estop the company from
Insisting upon the condition as a defense. lb.

N'oTE 'i%Z, Vol. l, 583 a

—

Insurance.

Where a policy of life insurance contains a clause that the policy may be
renewed from year to year, if the premiums are paid on or before specified

days, such payment is a condition precedent to the continuance of the

policy ; and if not made or tendered on or before such time, the interest
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in tne policy will terminate. Howell v. KnicJcerhockar Life Ins. Co., 19
Abb. 217; Buse v. Mutual Benefit Life Ins. Co., 9 E. P. Smith, 516.
In such a case the condition arises from the contract of the parties, and
not by operation of law ; and being conditions precedent must be strictly
performed, unless excused by the consent of the insurer, or by some act
of his. lb. • Parol evidence is not admissible for the purpose of showing a
parol agreement, or the existence of a usage, to receive the payment of the
premium after the days specified in the policy. lb. See, however, Euse v.
Mutual Life Ins._ Co., 10 E. P. Smith, 653, and cases there cited.
Although a policy ofinsurance contains a clause that no insurance, whether

original or continued, shall be considered binding until the actual payment
of the premium

;
yet the agent of the company may waive such payment

and give a short credit, and the policy will, in that" case, bind the compa-
ny.

_

Boehen v. Williamsburgh Ins. Co., 8 Tiff., 131. The delivering of the
policy without requiring payment raises a presumption that it is intended
to give a short credit. lb. But where an agent merely leaves a policy
for examination, and upon the condition that if the applicant accepts it he
shall prepay the premium, in accordance with the terms of the policy, this
will be no waiver, and the policy will be void. Wood v. Poughkeepsie
Mutual Ins. Co., 5 Tiff., 619.

iW>TB 284, Vol. 1, 583 b— Insurance.

It is now conclusively settled that a clause limiting an action to a
specified time for its commencement is valid, and will be enforced by the
courts. Ripley v. uS]tna Ins. Co., 3 Tiff., 136 ; Roach y. N. Y. & Erie
Ins. Co., id. 546 ; Mayor <&g. of N". Y. v. Hamilton Fire Ins. Co.,

10 Bosw., 537. A policy must be so construed that the different clauses

shall not unnecessarily conflict with each other. And where a policy con-
tained a clause that an action for losses must be commenced within six

months after loss ; and, also, a clause that losses were payable in sixity days
from the date of the adjustment of the preliminary proof, it was held that

an action brought promptly upon the expiration of the sixty days from the
adjustment of the loss, was in time, although not commenced within six

months after the loss, where it was shown that the insured acted in good
faith in adjusting the proofs, and that, although, that took so long a time
that the six months expired before the loss became payable by the terms of

the policy, this was no bar to a recovery for the loss, provided no objection

was made by the insurer to the time taken in adjusting such losses.

Mayor tfcc. of If. Y. v. Hamilton Fire Ins. Co., 10 Bosw., 637.

IfoTS 285, Vol. 1, 585 a— Insurance.

See note No. 283, to page 583, Vol. 1.

Note 286, Vol. 1, 590 a— Insurance.

Where a note is given for the purpose of increasing the capital stock of

an insurance company to the amount required by law, and to enable the

company to pass the necessary examination of the commissioners to be
appointed by the comptroller, upon an agreement that, after such examin-
ation, the note may be withdrawn and a note for a smaller amount substi-

tuted in its place, such transaction or agreement is a fraud upon the law,

and the maker will continue liable upon the note, although it may have
been withdrawn and destroyed. Tuckerman v. Brown, 6 Tiff., 297 ; S. C.

23 How., 109 ; 11 Abb., 389.

So where an assessment has been made upon a premium note by an

insurance company, a promise by its agent to give up the premium note

to the maker if he will pay such assessment, is void. Sands v. Hill, 42

Barb., 651. In such a case, the maker is liable, not merely for the amount
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of that assessment, but, also, for any just proportion of other losses which

have occurred or may occur while the policy is in force, although no

assessment has then been made. lb. If he pays the assessment already

made on his note, he will be entitled to be credited with the amount upon

the note, but the receiver of the company may enforce the note for any other

losses occurring while the note remains in force. lb.

Note 287, Vol. 1, 590 h— Insurance.

Where a negotiable promissory note, payable absolutely upon its face, is

given to a mutual insurance company, the latter may negotiate the note in

the usual and ordinary course of its business. Farmers^ Banks of Saratoga

Go. V. Maxwell, 5 Tiff., 579. If the company is authorized to issue policies

either on the cash or upon the mutual plan, it may take promissory notes

on time for such polices ; and where such a note is taken by the company,

and then transferred by it in the usual course of business, the title to the

note vests absolutely in the indorsee, and any subsequent agreement of the

company with the maker, as to the payment of the note, will not affect

the indorsee, where the agreement was made without his knowledge or

assent. lb.

Although an insurance company is authorized to receive notes for

advanced premiums, to be written against, and to allow a certain inter-

est thereon, yet it is not authorized to allow five per cent on the whole
amount, without deducting for such sums as may be written against;

and an agreement to that effect is void, and the note cannot be recovered

upon by the company. GheshroughY. TFrigrA^, 41 Barb., 28. A bona fide
holder who takes such a note before due, for value, may recover upon it

;

but merely taking it upon a precedent debt, is not sufficient to entitle the

holder to recover. lb.

Note 288, Vol. 1, 596 a— Insurance.

The assessment of a premium note by a receiver is not a judicial act,

but the performance of a ministerial duty, and, therefore, is not final ; and,

the mere fact that an assessment has previously been made upon a premium
note, which still remains unenforced, will not render a second assessment
upon the note invalid, although the second assessment embraces the same
subject matter of the prior assessment, where it appears that the second
assessment was merely intended to collect the amounts for which the prior

assessment was made. Sands v. Sweet, 44 Barb., 108; Jackson y. Van
Slg/ce, id., 116, note a; which overrule Gampbell v. Adams, 38 Barb., 132.

Note 289, Vol. l, 596 b— Insurance.

An assessment upon a premium note need not, in form, specify the name
of the party bound to contribute, nor state the amount of his note. A
general assessment, by which a receiver declares that each premium note

is assessed for its full amount, is valid. Sands v. Sanders, 1 Tiff., 416.

Where it appears to a receiver, from the liabilities of the company, and
the times when the liabilities accrued, and from an examination of all the

losses and notes of the company, that there is no note that is not charge-
able to its entire amount for liabilities which justly attached, during the

existence of the policy accompanying such note, a general assessment
upon all the notes, without regard to losses, and to their fuU amount, is

unobjectionable. lb.

Note 290, Vol. 1, 597 a— Insurance.

_
In an action by a receiver upon a premium note, he must, on the trial,

give some evidence, showing the existence of losses which render an.

assessment proper. Jackson v. Hoberts, 4 Tiff., 304. He is not required,
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aowever, to show the existence of the several fires by which the several
insured parties sustained losses. lb. It is enough to show that, during
the time the defendant was insured, losses had occurred which had been
settled and allowed as claims against the company, and that the defend-
ant's note was liable to be assessed for its portion of the loss. lb.

Note 291, Vol. 1, 604 a— Fixtures.

Under a lease of vacant ground, at a nominal rent, with covenants on
the part of the lessees to erect a valuable building of a permanent nature,

and at the expiration of the time to surrender the premises in as good
condition as reasonable use and wear will permit, damages by the elements
excepted, and with no reservation of a right to remove the building, such
building belongs to the lessors, at the expiration of the term, and they
have an insurable interest therein. Mayor dhc of iVI Y. v. Msohange
Mre Ins. Co., 9 Bosw., 424.

NoTM 292, Vojo. 1, 605 a— Fixtures.

Buildings and fixtures erected on demised premises, become a part of

the real estate, and they are governed by the laws which regulate the

descent of land to an heir as a part of the inheritance, or the passing by a

deed as a part of the freehold, in all cases except those in which a right of

removal has been reserved, or where the buildings and fixtures were
erected for the purposes of trade. Kissam v. Barclay, 17 Abb., 860.

Note 293, Vol. l, 605 b— Fixtures.

The rule, as laid down in Smith's Leading Cases, is not followed now,
and the tenant may remove the fixtures at any time while he is in posses-

sion of the premises, even though his term naay have expired. Beardsley

V. Sherman, 1 Daly, 325 ; Penton v. Roiart, 2 East, 88 ; Weeton v. Wood-
cock, 7 Mees. & Wels., 14 ; Dubois v. Kelly, 10 Barb., 496 ; Holmes v.

Trem/per, 20 Johns., 29. And if a tenant enters upon the premises^ after

the expiration of the term, and removes the fixtures erected by him, he

will be a trespasser as to the entry only and not as to the fixtures. lb.

Note 294, Vol. 1, 605 c— Fixtures:

Where an application to remove fixtures was made to the owner of real

estate, by one who had furnished certain marble mantels which were
affixed to such real estate, and which fixtures he had not been paid for,

and the applicant was given to understand that the owner did not himself

have any objection to his entry and removal of such fixtures, yet he could

not give his express consent for fear of certain mortgagees of the premises,

it was held that this did not amount to a license to remove the mantels,

and that it did not estop the owner from suing the defendant for their

removal. Sparks v. Leavy, 19 Abb., 364.

Note 295, Vol. 1, 606 a— Fixtures.

Where a tenant sets out wine plants upon a farm, while he is a tenant,

they are, as between him and his landlord, personal property, and he has a

right to remove them. Wintermute v. LigM, 46 Barb., 278. The tenant

may mortgage such plants by a chattel mortgage, and the mortgagee, by

a foreclosure of the mortgage, will have a right to remove them. lb.

Note 296, Vol. l, 606 b— Fixtures.

It is now well settled that the machinery in cotton mills, or other mills

of a similar character, will be treated as personal property, which is

removable from the buildings, and that they may be mortgaged by a

chattel mortgage, so as to give the mortgagee a title superior to that

acquired by a foreclosure and sale of the mills upon a real estate mortgage
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upon the premises. Voorhies v. Mc Oinnis, 46 Barb., 242.
_
In such a case

the mortgagee under the chattel mortgage, will take the prior title to such

articles as a planing machine, saw-benches, saws, shingle machines, copper

pipes for steaming hubs, lathes, and the appendages and attachments,

where the articles were affixed by cleats to keep them in position. lb.

JVoTE 297, Vol. l, 607 a— Fixtures.

By a written agreement between A. and B., the former agreed to sell to

the latter, a house, farm and premises, &c., and all the tools belonging

to the saw-mill ; all the apparatus belonging to the grist-mill, " together

with all the fixtures belonging to the fulling-mill and carding machine,

together with every article attached to the freehold." It appeared that a

building on the farm, which had been used in the wool-carding and cloth-

dressing business, was, at the date of the contract, called and known as

the fulling-mill and carding machine, though the building had not been
used for that business for several years, and the carding machine itself

had been taken from that building and stored in the grist-mill ; and it was
held that the contract included the carding machine, and A. intended to

sell and B. to purchase it, by the contract, and that the latter was entitled

to hold it under his purchase. Martin v. Cope, 1 Tiff., 180.

JSToTS 298, Vol. l, 607 b— Fixtures.

A conveyance of a house and lot does not, of itself, convey or transfer

the title to a bracket or chandelier annexed to the gas-pipe in the building.

Shaw V. Lenlce., 1 Daly, 487.

Note 299, Vol. 1, 610 a— Statute of Frauds.

An oral agreement of marriage was made between a man and a woman,
by the terms of which the latter agreed, that in consideration of marriage,
and the conveyance of certain real estate owned by him to her, and in
consideration of his promise of marriage and to convey the land, the
woman promised to pay all his existing debts; this agreement was
followed by marriage and the payment of his debts by the woman ; and
it was held that this was a good consideration for the conveyance of the
land, and a conveyance of the land to her by him, in pursuance of
the agreement, is good as against any creditors who became such subse-
quent to the agreement, and after her performance of it, even though he may
have obtained a judgment against the husband before his conveyance of
the land to her. jDygert v. RemerSchneider, 5 Tiff., 629.

NoTU 300, Vol. l, 617 a— Statute of Frauds.

By a parol agreement between the plaintiff, who was a boarding house
keeper, and the defendant, the defendant agreed to pay to the plaintiff, for
the board of himself and his hired man, and accommodations for his horse,
the sum of two hundred pounds a year, from a specified day, the agreement
to be terminable by a quarter's notice on either side. In an action against
the defendant for a breach of his agreement, by refusing to become an
inmate of the boarding house, it was held that the agreement, though
unwritten, was valid, and the action maintainable, and that it was not a
contract for an interest in or concerning lands, within the statute of
frauds. Wright v, Stavert, 2 Ell. & E., 721.

Note 301, Vol. l, 618 a— Statute of Mauds.
A contract was made on Sunday, the 23d of March, for the hiring of

the plaintiff for one year's service, which was to commence Monday, the
24th of March, and twenty pounds was to be paid on account. On Mon-
day, the plaintiff received the twenty pounds, and gave to the defendant a
receipt, dated thie 24th of March, and stating in the receipt that this sum
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was received on account of salary for keeping books from Lady day for

twelve months. The jury found that there was a contract made' on
Monday, the 24th, for a year's service from Tuesday, the 25th of March,
and gave the plaintiff sixty pounds as damages, and the court held that it

was clear that there was a contract on Monday for a year's service from
that day, and that such contract was valid. Gawthorne v. Gordrey, 13 J.

Scott, N. S., 406. It was also held that the statement in the receipt that

the hiring was from Lady day to Lady day, was not conclusive, but might
be explained and corrected by the verdict. lb.

Note 302, Vol l, 618 b— Statute of M-avds.

A contract for personal services, which, by the terms of the contract,

are to continue for more than one year from the time of making the contract,

is void by the statute of frauds, notwithstanding there is a clause in the

agreement that either party may terminate it upon a notice of three

months. Dohson v. Gollis, 1 Hurlst. & Norm., 81. In such a case the

contract is none the less a contract which is not to be performed within a

year, merely because it may be terminated within the year. If this were
not the rule, contracts for any number of years might be made by parol,

provided they contained a defeasance which might come into operation

before the end of the first year. lb.

Note 303, Vol l, 619 a— Statute of Frauds.

In October, 1855, by a verbal agreement, the plaintiif let the defendants

have ten sheep, of a certain quality and grade of wool, upon a verbal

promise of the defendants to return to the plaintiff double the number of

like quality and grade at the end of four years, though they were not to

be the same sheep received of the plaintiff. At the expiration of the four

years an other verbal agreement was made between the parties, by the

terms of which the defendants, in lieu of delivering the twenty sheep as

agreed, promised to deliver to the plaintiff forty sheep of like quality and

grade at the end of four years from that time. In an action by the plain-

tiff against the defendants upon the last agreement, for not delivering the

forty"sheep, it was held that the contract was void by the statute of frauds,

because it was not to be performed within one year, and that the full per-

formance of the agreement by the plaintiff did not render the contract

binding upon the defendants, and that no action could be maintained for

the breach of the agreement. Bartlett v. Wlieeler, 44 Barb., 162. Although

the court did not decide upon the question, it was suggested that if the

plaintiff could not recover upon the contract, he might, nevertheless, be

entitled to recover what he ought in justice to recover, inasmuch as he

had fully performed the contract on his part, and the defendants had

accepted such performance.

Note 304, Vol. 1, 620 a— Statute of Frauds.

A. delivered chattels to B. who was a creditor of C, in payment of C.'a

debt, and B. accepted them in satisfaction of such indebtedness, though C.

was no party to the transaction ; and it was held that this satisfied the

debt due from C. and also prevented A. from recovering the value of

the chattels from B. upon an implied contract for goods sold and delivered

upon a claim that the delivery of the goods upon C.'s debt was void by

the statute of frauds, as the oral promise to pay the debt of a third per-

son. In such a case an oral promise could not be enforced, but if the

party chooses to perform his promise and pay the debt he cannot after-

ward repudiate the payment and recover it back. Fowler v. Holier, 10

Bosw., 374.

Wait 138
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Note 305, VoIj. l, 628 a— Statute of Frauds.

Where the parties to a sale of chattels agree that the purchaser shall, as

a part of the consideration moving from him, pay a debt due from the

vendor to a specified person, a promise of payment made by such pur-

chaser to the third person, in pursuance of the agreement made on the

sale, is not within the statute of frauds, and void for not expressing

the consideration, especially when such third person waives a lien upon the

property upon the faith of the promise, and where the promise is in writ-

ing and signed by the defendant. Winfield v. Potter, 10 Bosw., 226.

The defendant purchased a glass factory of E. including all its earnings

during so much of a " fire " as had then elapsed, and agreed with the

vendor that he would pay the laborers in the factoiy such wages as had
already accrued, as well as those which should thereafter accrue during

such fire, and it was held that this promise was not within the statute of

frauds, but was a valid and binding contract. Suber v. Ely, 45 Barb., 169,

NoTJi! 306, Vol. l, 630 a— Statute of Frauds.

A written, signed promise to pay the debt of a third person will be void,

if no consideration appears upon the face of the writing, or if the only

consideration is a past or executed one which did not arise at the request

or upon the promise of the guarantor. Farmworth v. Clark, 44 Barb.,

601. If the debt, which is guaranteed, is founded upon a good consider-

ation, that will support the guaranty, if it is made at the same time with the

creation of such debt ; but if the debt is one already existent, the guaranty
will be void, unless there is a new consideration to support it. lb.

Note 307, Vol. l, 632 a— Statute of Frauds.

The defendant agreed to take a !|7,000 loan which had been negotiated

for one Sohoonmaker, and to pay the expenses which the plaintiffs had
incurred in searching the title to the premises on which the loan was to

be made, and also to pay for the services rendered by the plaintiffs. The
defendant at this time held a third mortgage upon the property upon which
Schoonmaker desired to obtain the loan, and the defendant expected that

he would want the money to pay up the second mortgage, which had passed
to a decree of foreclosure, and he agreed with the plaintiffs to take the

$7,000 loan, if he became the purchaser upon the foreclosure sale, and he
desired the money to be kept for that purpose, until it should be determined
whether he became the purchaser ; and he also desired plaintiffs to examine
further as to the foreclosure proceedings. The search was made, and the

money retained and offered to the defendant, who became the purchaser on
the foreclosure sale, but he refused to take the loan, or to pay for the
services, and it was held that the promise was valid, and that the defendant
was liable. Benedict v. Dunning, 1 Daly, 241.

Note 308, Vol. 1, 635 a— Statute of Frauds.
Where there is a disputed, indefinite or uncertain boundary line between

the lands of adjoining proprietors, they may by a parol agreement, or by
arbitrament fix upon and establish a line between themselves. Voshi/rgh
V. Teator, 5 Tiff., 561. But, where the boundary is not indefinite or
uncertain, a parol agreement to establish a new line would be void by the
statute of frauds. lb.

Note 309, Vol. 1, 637 a —Statute of Frauds.

The case of Byan v. Box was reversed by the Court of Appeals, and it

was held that where a purchaser under a foreclosure sale undertakes, by a
mere verbal agreement, to purchase in the property for the benefit of the
mortgagor, and he thus acquires the title, at a price greatly below its value,
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he will be deemed the trustee of the party for whom he has undertaken the
purchase, and, on a tender to him of the purchase-money and interest, he
will be compelled to convey the property to the party equitably entitled.

Byan v. Dox, 7 Tiff, 307.

JSFoTE 310, Vol. 1, 640 a— Statute of Mauds.
The vendor, in an executory contract for the sale of land, suffered the

land to be sold for non-payment of taxes. The purchaser delayed, aiad

finally refused to complete the purchase, but his refusal was placed solely

upon the ground of his inability to pay the full purchase-money. Having
paid a portion of the purchase-money, he brought an action to recover

back the amount, but it was held that the action would not lie, because it

appeared that during all the time since the tax sale, the vendor's right to

redeem was subsisting, and inasmuch as he was ready and willing to com-
plete the sale, he was not in default. Marsh v. Wyckoff, 10 Bosw., 202.

J\rorj? 311, Vol. 1, 640 b— Statute of Frauds.

The law will not allow a party who is wholly in default, to recover back
money paid in part performance of an executory agreement, where he
afterward breaks the contract and refuses to go on and perform the residue.

Maynes v. Sart, 42 Barb., 58. And where, upon the sale of a canal boat,

it was agreed that the purchaser should have the use and the possession

of the boat until he should be in default by not making the payments
according to the agreement, in which case the vendor had a right to retake

possession of the boat, and to declare the contract void ; and upon the

default of the purchaser, by not making the agreed payments, the vendor

declared the contract void, and retook possession of the boat ; and in an

action by the purchaser to recover the payments made by him, it was held

that the action would not lie. lb.

Rote 312, Vol. 1, 643 a— Statute of Frauds.

Where lands which are subject to the lien of a bond and mortgage are

conveyed, and the purchaser agrees to pay such bond and mortgage as

a part of the consideration money of his purchase, this agreement, though

merely verbal, is valid and binding, and the party holding such bond and

mortgage may maintain an action against the purchaser upon the bond
and recover the sum due thereon. Fly v. McNight, 30 How., 97 ;

Murray v. Smith, 1 Duer, 412.

WoTE 313, Vol. 1, 645 a— Statute of Frauds.

The mere fact that a purchaser is an infant, and that he purchased

partly upon credit from a firm in apparently straightened pecuniary circum-

stances, does not, as a matter of law, render the sale void as against the

creditors of the firm. Matthews v. Bice, 4 Tiff., 457. In such a case the

question of fraudulent intent is one of fact, and is for a jury upon

the evidence.- lb.

Where it is claimed that a particular provision, in a general assignment,

is calculated to hinder, delay and defraud creditors, no creditor, but one

who is so hindered, delayed or defrauded by the particular provision

complained of, can avoid the assignment on that account. Morrison v.

Atwell, 9 Bosw., 503.

R»TE 314, Vol. 1, 646 a— Statute of Mauds.

A debtor is not permitted to hinder or defraud his creditors ; but he is

at liberty to pay them in such order as he prefers, where there is no claim

of legal priority. Bedell v. Chase, 7 Tiff, 386. A sale of property, as

aflFecting a debtor to his creditor, at a fair valuation, m payment of a
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subsisting and honest debt which has not matured at the time of the

sale, is not fraudulent in respect to his other creditors. lb.

A debtor in failing circumstances has a perfect right, in the disposition

of his estate, to prefer one of his creditors to another. And a diligent

creditor who secures his claims by legal proceedings, or by a voluntary

arrangement with his debtor, is entitled to enjoy all the benefits of his

superior activity and diligence. Carpenter v. Muren, 42 Barb., 300. A
mortgage may be given by a debtor to secure a debt not then due, but to

become due at a future day, and such mortgage will not be fraudulent as

against creditors, from the mere fact that it secures a debt not yet due. lb.

Note 315, Vol. 1, 647 a— Statute of Frauds.

The mere circumstance that a merchant or other debtor makes a.disposition

of his property, when he becomes insolvent, and is pressed by creditors, is

not conclusive proof that he intends to defraud them. And where the sale

is for the full value of the goods, and the proceeds of it are appropriated

to the payment of bona fide debts, there ought not to be any presumption
of fraud. Loeschigk v. jBridge, 42 Barb., 171. The fact that creditors are

delayed in the collection of their claims, is not of itself sufficient to set aside

such a sale of property, unless it appears that the sale was accompanied by
an intent to defraud them. lb.

Note 316, Vol. l, 648 a— Statute of Frauds.

A provision in an assignment of property in trust, for the benefit of cred-

itors, directing the payment of debts and liabilities due, or to grow due,

if intended to secure debts or claims not then in existence, but which are

afterward to be created, either by the assignor or the assignee, will ren-

der the assignment void. Srainerd v. Dunning, 3 Tifi"., 211. But a

clause in such an assignment which directs the payment of debts, bonds,
notes, bills and sums of' money due and to grow due, is not subject to the

construction that it relates to debts which are to be afterward created,

but that it applies only to claims then in existence, and in that case the

assigment is valid, whether the debts are due or to grow due. lb. ; JButt v.

Feck^^ 1 Daly, 83.

Note 317, Vol. 1, 649 a— Statute of Frauds.

Where an assignment directs the payment of two creditors, who are

named, but the amount due to either of them is not specified, although it is

declared to be for services rendered, the omission to specify the sum due
to each will not invalidate the assignment. Buit v. Peck, 1 Daly, 83.

Note 318, Vol. 1, 649 h— Statute of Frauds.

Where an insolvent, retiring partner of a firm, which is also insolvent,
makes an absolute and unconditional transfer of all his interest b the
partnership property, to the other partner, who, thereupon, assumes
the partnership liabilities, this will not render the transfer void as against
the individual creditors of the former, from the mere fact that, as a part
of the consideration of such transfer, the latter agreed to employ the ser-

vices of the former and his wife and give them lodging upon the premises
assigned, and pay to the wife a share of the future profits of the business,
if any. Such an arrangement, does not, necessarily, show an intent by
the retiring partner, to defraud his individual creditors ; nor does it, by
securing him the beneficial use of a part of the property, create or reserv
any fund for his benefit. Griffin v. Cranston, 10 Bosw., 1.

Note 319, Vol. l, 649 c— Statute of Frauds.
An assignment for the benefit of creditors will not be rendered void by

reason of a direction to the assignee to first pay all the just and reasonable
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expenses, costs and charges and commissions of executing and carrying
into eifect the assignment, "and all reasonable and proper charges for

attorney and counsel fees respecting the same." Butt v. Peck, 1 Daly, 83.

In the case just cited, the court distinguish it from Nichols v. McEwen.
cited in the text, because, in that case the assignee was a lawyer, and was
to receive a counsel fee in addition to his other expenses and commissions,

while in the present case, there was no provision for paying the assignee

any extra compensation ; and that the direction to pay reasonable counsel

fees for necessary assistance, was not illegal, since it merely expressed
• what the law accords in such a case, because the reasonable expenses sf

counsel are always allowed to the assignee.

Note 320, Yol. i, 651 a — Statute of Frauds.

Where a firm is indebted to a creditor, who has a judgment for a part

of his demand, and the balance rests in account or other form of debt, the

firm may execute three separate bills of sale or assignment of its property
in payment of the creditor. And if such bills of sale are made at differ-

ent times, and for different amounts, according to the debt secured, these

bills of sale will not be considered together as a general assignment, and,
therefoi'e, void for not providing for the payment of all their debts. And
if the demands of the creditor are valid, just debts, such bills of sale can-

not be set aside by the creditors of the firm. Wynkoop v. Shardlow, 29

How., 368. An allowance of twenty per cent for the collection of small

bills of book account, arising in a tailoring establishment, is not an unrea-

sonable commission. lb.

In construing the provisions of a general assignment, the courts are

governed by the rules applicable to ordinary conveyances ; and no such
assignment will be adjudged to be fraudulent on its face where the lan-

guage of the instrument admits of an interpretation in harmony with

settled principles of law. Townsend v. 8teams, 5 Tiff., 209, 214, 215.
" Deeply as the law abhors fraud and crime, it equally abhors the imputa-

tion of either, except upon clear and controlling evidence. Where mere
words, written or spoken, are relied on as the sole evidence of guilt, it is

not enough that they admit of a construction consistent with the imputed
wrong, unless they are also inconsistent with a lawful act and an honest pur-

pose, lb., per PoETBE, J. An assignment is not void on its face because

it directs the assignee to dispose of the assigned property, "at such time

or times, and in such manner as to him may seem most for the benefit and
advantage of the creditors." lb.; Jessup v. Muhe, 1 E. P. Smith, 168;
affirming S. (7., 29 Barb., 539 ; Wilson v. Robertson, 1 E. P. Smith, 587

;

KeUogg v. SlauSon, 1 Kern., 302. An assignment is valid although it

directs the assignee to take possession of all the assigned property, and
" within such convenient time as to him might seem meet, by public or

private sale, for the best price that can be procured, convert all and singu-

lar the said premises, property and estate into money, &c." Benedict v.

Huntington, 5 Tiff., 219.

A party who is involved in debt may sell his property upon credit, and

take notes for the property sold, and may pay his creditors with them.

And if a creditor chooses to take such a note in payment of his debt, he is

not hindered or delayed in the collection of his demand because his debt is

paid as soon as he receives such note in payment. Scheitlin v. Stone, 43

Barb, 634 ; S. C, 29 How., 355. There can be nothing illegal in a sale

upon Credit when a debtor is thereby enabled to .pay two debts, when,

upon a sale for cash, he could not pay more than one creditor.

Note 321, Vol. l, 651 b— Statute of Frauds.

'Although an assignment for the benefit of creditors is fraudulent, as-
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against the creditors of the assignor, that will not affect the title of a

purchaser from the assignees, if he is not connected with the fraud, and is

a purchaser in good faith, for value, and without notice of the fraud.

Sheldon v. Stryker, 42 Barb., 284.

Rote 322, Vol. 1, 652 a— Statute of Wrauds.

One partner of a firm may, with the express direction and consent of the

other partners, execute a valid assignment of all the firm property in trust

for the benefit of creditors. Baldwin v. Tynes, 19 Abb., 32. So when such

assignment is thus executed by one member of the firm, it will be a suffi-

cient acknowledgment if made by him in the firm name. lb.

The statute cited in the text, which requires assignments for the benefit

of creditors to be acknowledged, and to have schedules %nnexed, does not

require that the schedule shall be separately acknowledged. If it be

securely attached to the assignment, and referred to as a part of it, an

acknowledgment indorsed on the assignment, and before the schedule, is

sufficient. Scott v. Guthrie, 10 Bosw., 408. An omission to annex or to

properly acknowledge a schedule, does not necessarily render the assign-

ment fraudulent and void. In case of such an omission, the assignment

might be in part incapable of execution, and the preferred creditors might

lose their preference ; but the assignment would be valid, and the trusts

capable of execution, though not precisely in the form designed. lb. It

does not follow, that because the assignment is void for an omission to

comply with the statute, it is thereby rendered fraudulent also. lb.

RoTM 323, Vol. l, 653 a— Statute of Frauds.

The statute which requires assignments to be recorded in the county in

which the assignees reside, is satisfied by recording the assignment in the

county in which the assigned property is situated. Scott v. Guthrie, 10

Bosw., 408.

In an action to set aside an assignment, the referee found that at the

time of the execution of the assignment, the assignor " was in possession

of all the property therein referred to, and has ever since continued in

possession thereof, and that there was no delivery of it or change in its

possession ;" and it was held, that this fact alone, in the absence of proof
that the assignment was made in good faith and without intent to defraud

creditors, was sufficient to authorize a finding that the assignment was
fraudulent and void as to creditors. Terry v. Butler, 43 Barb., 395.

Although the inventory required by the statute is not prepared until sev-

eral days after the assignment is executed, it is, when completed, of the

same effect as though made on the same day as the assignment ; and when
it is completed it is to be treated as though expressly referred to in the

assignment as a schedule thereafter to be made ; and is to be regarded as

a part of the assignment so far as it designates the creditors, and the

amount and nature of the debts. lb.

JSFoTE 324, Vol. l, 656 a^ Marriage.

It is no answer to an action for a breach of promise of marriage, that

the plaintiff had before the making of the promise, been of unsound mind
and had been confined in a lunatic asylum, provided she was sane at the

time of the promise. Baker v. Cartvyright, 10 J. Scott, K S., 124.

Rote 325, Vol. 1, 658 a— Marriage.

Where a trust for the benefit of an unmarried female is accompanied by
a limitation of the income of the trust property to her sole and separate
use for life, free from the control or interference of any future husband

;

and where such trust was created before 1848, this will prevent a husband,
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•whom she may subsequently marry after 1848 or 1849, from acquiring by
the marriage, any vested rights in the wife's lifetime, in or to her savings
from her income, which she may lawfully dispose of by will. But if she

dies without having disposed of such savings, or the property arising there-

from, by will or otherwise, her husband on her death, will be entitled in his

marital right, to such savings or property. Hieben v. White, 43 Barb., 92.

Where a woman was married before 1848, her husband was entitled to

such personal property as she had at that time, and it might be taken by
his creditors. Savage v. O'Neil, 42 Barb., 374. And since the act of 1848
and 1849, the husband cannot contract directly with his wife as to the

ownership of property, any more than he could have done so before those

statutes, and, therefore, a sale since 1848, by the husband to the wife, of

a stock of goods in a store is void, and passes no title to the wife, but the

property remains his, and is liable to be taken upon the executions of his

creditors. lb. A married woman, who was born and married in a foreign

country, is, after her coming here as a resident, entitled to all the benefits

of the rights of married women under the law of 1848, 1849, &c. lb.

Where a party claims title to personal property or choses in action,

which belonged to a married woman, and the claim is founded upon an
alleged sale thereof by the husband of such woman, it must be shown that

the sale was for her benefit, or was ratified by her, or the claimant will not
establish a title to the property. Deming v. Bailey, 10 Bosw., 258.

A married woman who owns a farm, upon which she resides with her
husband, and which he carries on in her name without any agreement
as to compensation, will be the owner of the products of the farm, or of

property taken in exchange therefor, and the creditors of the husband
cannot attach or take such property upon executions. Qage v. Dauchy,
7 Tiff., 293 ; and see Buckley v. Wdls, 6 id., 518.

NQTES2Q, Vol. l, 661 a— Marriage.

Before the acts of 1860 and 1862, it was held that a lease by a married
woman, containing covenants on her part to pay the rent, but not express-

ing any intention of charging her separate estate therefor, was absolutely

void, and that it did not constitute any bar to an action against the hus-

band for the use and occupation of the same premises. Vincent v. Buhler,

1 Daly, 165. But it was also held that, under the act of 1849, a married
woman, who had hired premises in her own name, had such an interest

therein that she might maintain an action in her own name for a trespass

upon such premises by a wrongdoer. Fox v. Duff, 1 Daly, 196.

So where a married woman, in 1859, ordered articles for a wedding sup-

per upon the occasion of the marriage of her daughter, and she afterward

promised to pay the debt to the confectioner who furnished such articles,

it was held, that although she had a separate estate, it was not liable for

the debt created by such purchase. White v. Story, 28 How., 173.

But it was held, that under the laws of 1848 and 1849, a married

woman was liable for a breach of the covenants in a deed which she had
given, because the power to use, grant, devise and convey real property,

which was conferred upon married women, gave her by implication the

power to give the usual covenants of title. Kolls v. De Leyer, 17 Abb., 312.

It is to be remembered that the first and third cases cited in this note are

not now authorities to be followed, because the statute has changed the

rule relating to the rights and obligations of married women. Vol. 1,

660, 661, &c.

Note 327, Vol. 1, 663 a— Marriage.

Where a married woman receives the income of trust property set

apart for her use during her life, the income belongs to her, and cannot be
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taken by her husband, or by his creditors ; and she may dispose of the

money or property by will or otherwise, which will be a valid disposition

of it ; but if she dies without disposing of it by will or otherwise, the

money or the avails of it, will go to the husband by virtue of his marital

I'ight, the same as at common law. Riehen v. White, 43 Barb., 92.

Note 328, Vol. l, 663 h— Marriage.

The law does not restrict a married woman in relation to the kind of

business in which she has a right to engage. She may enter into contracts

in relation to personal services, or as to the purchase and management of

personal or real property.

The acts of 1848 and 1849, protected a married woman's rights in real

estate purchased by her. And where a married woman purchased several

lots of land in her own name, and secured the purchase-money by giving

mortgages upon the lots, and she proceeded to improve the lots by build-

ing upon them, by employing money which she borrowed for that purpose,

and by her good management, and the rise of property in the vicinity,

these lots became valuable, it was held, that where this property was thus

acquired without any assistance from her husband, it was her sole and
separate property, and could not be taken for the debts of her husband.

Goss V. GahUl, 42 Barb., 310.

The acts of 1848 and 1849, were sufficient to authorize a married woman
to purchase real estate in her own name, and upon credit ; and if the vendor
was willing to run the risk of being able to obtain payment of the

consideration for the sale, it was held that the transfer of the title to the

land was valid, and that no estate in the land would pass to her husband,
whether the wife had, antecedently, any separate estate or not. Knapp v.

Smith, 13 E. P. Smith, 277. And, where she had made such a purchase of

a farm, she had a right to cultivate the land and manage the personal
property thereon by means of any agency which any other owner of property
might employ, and the produce would be hers, even though she employed
her husband as her agent to carry on the farm. lb.

It is to be remembered that the last two cases both arose under the acts

of 1848 and 1849, and before the acts of 1860 and 1862, and that the latter

acts have materially increased the powers of married women in reference to
their power to make contracts. The right of a married woman to purchase
and hold personal property, has been a frequent subject of litigation, and
the rules relating thereto are now well settled. Under the acts of 1848
and 1849, a married woman might carry on a separate business in the

making and vending of personal property, and where she carried on the

business in her own name and on her own account, and sold goods to her
customers, the latter could not>in an action against them for the recovery
of the price of such goods, set off a debt which the husband owed them,
without showing that he owned the property thus made and sold by the
wife. Peters v. Fowler, 41 Barb., 467. Where it appears, in such a case,

that the wife had carried on the same business before her marriage, and
that she continued it as usual, after her marriage in the same manner as

before, the legal rule will be that the property belongs to her, and, unless
that presumption is disproved by the defendant, she can recover for the
goods sold, free from any claims against her husband. lb.

'

So, under the acts of 1848 and 1849, it was held that a married woman
might purchase a stock in trade, the business and good will, by executing
a mortgage upon her own separate real estate, to secure the purchase
price, and that she might maintain actions to recover for work, labor anJ
services done and performed, and for materials furnished by her in the
course of such business. James v. Taylor, 43 Barb., 530. In such a case,
the right of action for the goods sold, will vest in her executor at h«r
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death, and he may maintain an action for the recovery of the price or
value. lb.

Where a married woman purchases goods to carry on her separate busi-
ness, and the purchases are made upon her individual credit, from those
who would not give credit to the husband, on account of his known insol-

vency, it is very clear that the title to such property vests in the wife, free

from any claim of her husband's creditors. As a general rule, the question
who made the purchase and upon whose credit, whether that of husband
or wife, may sometimes be a question of fact upon the evidence ; and
where such is the case, the finding of the jury will be as conclusive as in

other cases. Abbey v. JDeyo, 44 Barb., 374. So, it will generally be a ques-

tion of fact whether the manner of carrying on the business is not a mere
mode of keeping the husband's property from his creditors. But where it is

clear that the transaction is conducted in good faith and for honest purposes,
the right of a married woman to purchase on credit, and to conduct her busi-

ness in the same manner as a single woman, is now conclusively established,

lb. " The law gives a married woman a right to purchase personal property

;

to purchase it for cash ; to purchase it on credit ; to purchase it person-

ally ; to purchase it through the medium of an agent ; to do it through
the agency of a third person ; to do it through the agency of her husband.
If the purchase be fair, the intent made known, the agency disclosed,

and the transaction honest, her title to the property is unquestioned, is

indisputable." Abbey v. Deyo, 44 Barb., 374, 383, per Hogbboom, J. The
statute authorizes a married woman to carry on any business that she

inight if she were an unmarried female ; and she may carry it on by
the same means that a man employs. She may employ agents of her own
selection, even though she should select her husband for that purpose ; and
if she does this in good faith, without permitting her name to be used as a

co's'er for fraud, but it is intended to carry on the business for her own
benefit, with a willingness or intention to compensate her husband, or

through him his creditors, without intending to absorb the proceeds of his

labor for her own benefit, and to exclude his creditors therefrom, the

transaction is lawful, and will be upheld by the law. lb.

A married womafl, who furnishes all the capital, either from her separate

estate or by borrowing it on her own credit, may carry on a mercantile or

other business, in the name of her husband as " agent," without subjecting

the property in the business, or the profits, to the claims of her husband's

creditors. BucMey y. Wells, QTiE., 518; reversing S. C, 42 Barb., 569.

In the case last cited, the facts were as follows : One Edwin Smith had
failed as a merchant. His wife, Charlotte A. Smith, owned a separate

estate of two or three thousand dollars in money, which she received in

1849, as a legatee under the will of her mother. The parties were married

in 1835, airid had Six children. After Smith's failure, an arrangement was
made by which a new mercantile business was to be carried on with the

wife's capital, but in the name of " E. Smith, agent." The business was
to be that of the wife, and the husband's compensation was to be his board

and clothing. Busiiiess was conducted in this manner for several years,

the husband giving notice to those dealing with him that he was agent for

his wife. The wife and children were supported from the business, and

goods were taken from the store for their support, as they were needed

{torn time to time, and without keeping any account of the goods. The

creditors of the husband caused the goods in the store to be levied upon

and sold, and the wife was held to be entitled to recover the value of the

goods. In the Court of Appeals, the following language was used by

PoETBR, J., in giving judgment: "The property consisted of the stock in .

a country store, of which she was the sole proprietor. The husband con-

Wait 139
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ducted the business in her behalf, in the name of ' E. Smith, agent,' and

nominally, if not really, for her as his principal. The entire capital was

contributed from her separate estate, except money borrowed in the name
of 'E. Smith, agent,' and the profits accruing from such capital. The
husband never owned any portion of the property, and never professed to

own it. The style in which the business was conducted was notice to the

public that he was acting as a mere agent, his wife being the principal in

name, as upon these facts she was also in law. No question of fraud is

raised by the findings. The whole family received their support from the

business and its profits, taking goods from the store as occasion required.

No account was kept between them. The law requires none to be kept

between parties in the relation of either debtor and creditor, or ot

husband and wife. The efifect of the whole matter was, that she sup-

ported her husband; and though the law does not enjoin this on the

wife as a duty, it does not prohibit it as a wrong. If the property

had come from him, these would have been badges of fraud ; but as it all

came to her by inheritance, she was merely exercising over her own
property that dominion which it was the purpose of our statutes, on
this subject, to secure. If she had conducted the business through a

different agent, no one would have thought of questioning either her

title to the property, or her right to support her husband, without
forfeiting her inheritance." The right of a woman to the value of her

personal services, under the Laws of 1848 and 1849, remained as at

common law; and, therefore, under those statutes, a married woman
could not have maintained an action for personal services rendered by
her for a third person, with the consent and agreement of the husband
that she should have the pay due for the services ; and this is the rule

even though such third person promises the wife to pay to her the value

of her service's. Woodbech v. Havens, 42 Barb., 66. In such a case the

services belonged to the husband, and a promise to pay her was, in law,

a promise to pay the husband, and no one else. lb. The rule is otherwise
under the present statutes. Vol. 1, 658.

Although a married woman may make valid promissory notes in the-

course of conducting her separate business, still that is the limit of
the authority conferred by the statutes, and she cannot, therefore, be
bound by accommodation bills or notes which she may make or indorse.

ScMdder v. Gori, 18 Abb., 223. A promissory note made by a married
woman does not import a consideration, and it is not of itself negotiable
like a similar note made by a single female, and although the note is taken
by a bona fide holder, for value he cannot recover against her. lb.

Note 329, Vol. 1, 663 c— Marriage.

A wife is the general agent of the husband with reference to such
matters as are usually under the control of the wife; and, therefore,
where the wife of a laborer incurred a debt for provisions for the use
of the family, the husband was held liable, though he had supplied his

wife with money to keep the house. Ruddock v. Marsh, 1 Hurlst. & Norm.
601. The case last cited states the English rule. But it is said by our
courts in this State that a husband is not liable if he furnishes necessaries,
or the means of purchasing them. Cromwell v. Benjamin, 41 Barb., 558,
and stated in vol. 1, 900, 901. In the last case in Barbour, the referee
found that the husband had not provided sufficient necessaries or funds,
and, therefore, he was held liable.

RoTB 330, Vol. l, 665 a— Marriage.
Where a husband gives notice to a merchant or tradesman not to fur-

nish or sell any more goods to his wife on his account, such merchant will
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have the burden of proof, and be compelled to prove affirmatively that
any goods sold to her after such notice, were necessary and suitable to her
condition in life, and that she was not otherwise provided for by her hus-
band. Theriott v. Jiagioli, 9 Bosw., 578.

iVorj? 331, Vol. l, 667 a— Marriage.

In a recent English case it was held that where a husband consents that

his wife may live separate from him on the terms that she shall accept a
specified allowance, which is regularly paid, she has no authority to pledge
his credit, even though such allowance is inadequate. JBiffin v. JBigweU, 7

Hurlst. & Norm., 877.

In an other case, it appeared that on a separation between husband and
wife, by mutual consent, it was verbally agreed that the,wife should con-

tinue to receive the sum of two hundred pounds a year, which had been
settled on her at marriage, and it was held that the husband was not liable

for necessaries furnished to the wife after that time, where the plaintiff

failed to show that her allowance was insufficient, or that she had any
authority to pledge her husband's credit. Johnston v. Bumner, 3 Hurlst.

& Norm., 261, 270, note.

Note 332, Yol. 1, 674 a— Parent and Child.

A daughter, twenty-nine years of age, resided with her father after she

became twenty-one, and, under a tacit understanding she continued to

perform such services in his household as she was capable of doing, and
such as were required, and he, on his part, supplied her with food, cloth-

ing and lodging suitable to her condition and wants. During the continu-

ance of this relation, the daughter was seduced by the defendant, and in

an action by the father, to recover damages for the seduction, it was held,

that the relation of master and servant existed between the father and his

daughter, and that the action would lie, although the daughter was tempo-
rarily absent from her father's at the time of the seduction. Zdpe v. JEisen-

krd, 5 Tiff., 229. In such a case, either the father or the daughter could,

at any time, have terminated the arrangement ; but so long as it existed in

full force, the father had a right to maintain an action for the seduction of

the daughter. lb. The damages of the plaintiff, in such a case, are not

limited to a mere compensation for the value of the daughter's services,

but the jury may consider the mortification and the disgrace to the father,

and the injury to the sentiments and affections placed upon the daughter. lb.

At common law, the mother could not maintain an action for the seduc-

tion of her daughter while the father was living. But since the enactment

of the recent statutes in this State respecting the rights of married women,
if a husband has abandoned his wife and family and resides permanently

in a distant State, and the wife continues to reside here in a house of her

own, engaged in the business of keeping boarders on her own account,

she may maintain an action, in her own name, against a person who seduces

her daughter. Badgley v. Becker, 44 Barb., 577. That the daughter is

over twenty-one years of age, is of no consequence if she is, at the time,

in the service of the mother ; and the relation of master and servant may,

in such a case, be inferred from very slight services, and there need not be

any express agreement for the purpose of creating or constituting that

relation. lb. The mother is entitled to the same damages that a father

may recover, by reason of the daughter's dishonor. lb.

A father may maintain an action against a person who seduces and

debauches his minor daughter, and thereby communicates to her a venereal

disease, which renders her unable to perform service, and requires the

father to incur expense for her cure, even though such daughter may, at

the time of the seduction, have been temporarily in the service of the
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defendant. White v. Nellis, 4 Tiff., 405. In such a case, it is not neces •

sary that pregnancy should result from the seduction in order to entitle

the father to maintain an action ; it will be sufficient if he shows that he

has sustained an injury in the character of master, by an actual loss of

service in consequence of the defendant's seducing the daughter. lb.

There may be cases of divided service on the part of the daughter, and

the father still entitled to maintain the action. In an action for debauch-

ing and carnally knowing the daughter and servant Of the plaintiff, whereby
he was deprived of her services, it appeared that the daughter lived with

the plaintiff as a member of his family, and was always at home at his

house, doing the work of the house, assisting in his domestic affairs and

attending on his wife, who was in ill health, from shortly after six o'clock

in the evening of one day until seven o'clock in the morning of the next
day, and that she slept in his house ; that during the same tiine she was in

the service of the defendant, hired as a laborer in husbandry to do out-

door work on his farm, at speciiied wages per week, during the usual hours

of labor for such persons, that is to say, from seven in the morning until

six in the evening during the months of April, May, June, July, August
and September, and from eight o'clock in the morning to dusk during the

other months of the year ; and it was held that there was, in point of law,

sufficient evidence to warrant the jury in finding that the daughter was
the servant of the plaintiff at the time of the seduction. Rist v. Faux, 4

Best &, Smith, 409.

No action lies in the name of a female who has been seduced because of

her consent to the act done. Samilton v. Lomax, 26 Barb., 615.

Note 333, Vol. l, 6'75 a— Goods Bargained and Sold.

The plaintiff delivered chattels to the defendant to pay a debt due to

the latter from a third person, and it was held that the plaintiff could not
afterward recover the value of the goods from the defendant as upon a

sale to him, under the pretense that the payment of the debt of such third

person was void, because made in pursuance of a mere verbal promise

;

for, although such promise could not have been enforced, yet if it was
voluntarily performed, the payment is valid and conclusive, and cannot be
recalled. Fowler v. Molhr, 10 Bosw., 374.

Note 334, Vol. l, 6V5 h— Goods Bargained and Sold.

The master of a vessel is the agent of the owners ; and for most pur-

poses the general laws of agency apply to the relation which subsists

between them, though in many respects, from the necessity of the case, the

master has a more extensive authority than an ordinary agent. Merritt v.

Walsh, 5 Tiff., 685. But where it is apparent that the necessities of the

case did not require it, the master cannot bind the owners by the allow-

ance of a claim which was not a valid one against such owners. lb

.

The master of a vessel is for most purposes the agent of the owner of
the ship or cargo; but that agency does not extend to a sale of either,

unless there is a necessity at the time for so doing. Butler v. Murray, 3

lin., 88.

In an action for supplies furnished to a registered vessel, the question is,

to whom was the credit given ; and in the absence of any express contract
the law adjudges it to have been given to the party in the actual possession
of the vessel. Macy v. Wheeler, 18 Abb., T3. A person in possession of a
vessel, and claiming to be proprietor, has no implied authority to bind the
registered owner for supplies. lb.

Where a vessel is sailed on shares, all the owners are responsible for her
bills, especially where the items of those bills show they were for port
dues. Basset v. Crowell, 28 How., 241.



NOTES TO VOL. I. 1109

One whose real interest in a vessel is merely that of a mortgagee, who
has never taken possession of her, is not liable for supplies, although he
holds a bill of sale, vesting in him the legal title, and the vessel is registered
in his name at the custom house. Baxter v. Wallace, 1 Daly, 303. The
registration of the vessel at the custom house, and under the oath and in

the name of the person in whose name it is registered, is not conclusive
as to the ownership, and may be rebutted by him, by showing that he was
a mere mortgagee. lb. Bryan v. Bowles, id., 171.

The master of a ship is entitled to -sue in his own name for freight, even
though he is not the owner of the ship, and the bill of lading was not signed
by him. Kennedy v. JEilau, 17 Abb., 73.

WoTE 335, Vol. 1, 677 a— Sale and Refusal to Deliver.

Where there is a contract for the sale of goods, although described as

lying in the possession of wharfingers, carriers, &c., subject to their lien

for charges, yet there is an implied undertaking on the part of the seller

that they shall be delivered to the purchaser, on his application, within a

reasonable time, and readiness to pay the charges thereon, and if, upon
such application, the delivery is refused, the seller will be liable for damages
to the purchaser. Buddie v. Green, 3 Hurlst. & Norm., 906.

N'oTE 2iQ, Vol. l, 679 a— Labor, Services, t&c.

An action cannot be maintained for work, labor and services performed

by the plaintiff for the defendants, where the agreemeilt under which the

work was done, was made with a sub-agent of the defendants, and where
his acts were subject to the approval of the defendants' general agent, who
gave notice of his disapproval before the services were rendered. Mc Govern
V. Western B. M. Co., 28 How., 493.

Note 837, Vol. 1, 679 b—^Labor, Services, Sc.

Where a physician renders professional services at inquests, at the

request of a coroner, without any special agreement that he shall look to

any other source than the coroner for payment, the latter is liable therefor.

Van Soevenhergh v. Hashrouch, 45 Barb., 197; and see note 88 to

Vol. 1, 233 a.

Note 338, Vol. l, 680 a— Labor, Services, <&c.

The keeper of a county poor house has no right to the labor and services

of persons kept there as paupers; and if he employs them to work for him,

upon a promise to pay them therefor, he will be liable to an action if .he

refuses to pay for services thus rendered by such paupers. Bergin v.

Wemple, 3 Tiff., 319.

Where the property of one person is lost, astray or afloat, and it is

secured by an other at considerable necessary labor and expense and

damage in securing, caring for or storing it, and it is afterward reclaimed

by the owner, he ought to pay for such labor or damage, and repay the

expenses thus incurred, and if he refuses, the law will imply a promise of

indemnity, upon which an action may be maintained against him in favor

of the party rendering the service and incurring such expense. Savage v.

O'Neil, 42 Barb., 374.

Note 339, Vol. l, 681 a— Labor, Services, Sc.

In an action in which the plaintiff claims damages for an injury done to

her business, which was that of selling liquors at retail in a building used

by her as a boarding house and grocery, the burden of proof is upon the

plaintiff to show that she had a license to sell liquors at the time when

the injury occurred, and if she fails to show that, the business is prima
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facie illegal, and she cannot recover damages relating to that business.

Kane v. Johnston, 9 Bosw., 154.

I^OTE 340, Vol. 1, 682 a— Labor, Services, d;o.

In England, an action cannot be maintained for the recovery of a counsel

fee, even upon an express promise by the client to pay it. Kennedy v.

Brcmn, 13 J. Scott, N. S., e^?. In this case, the English authorities are

fully and carefully reviewed. And see note, id., 742, at the end of the.case.

l^OTE 341, YoL. 1, 685 a— Labor, Services, &c.

An attorney cannot serve professionally, both parties to a controversy,

and where he has been retained by one of them, he cannot recover pay

from the other for services rendered in the same matter. Herrick v. Gatley,

1 Daly, 512. In the last case, the plaintiflF was retained by the defendant's

wife, to procure a divorce from the defendant, and during the proceedings

in the matter, the plaintiff called upon the defendant to ascertain whether

a settlement of the difficulty between the defendant and his wife was not

practicable, though no such result was attained. In an action by the

plaintiff to recover for services rendered for the defendant, it was held,

that the plaintiff could not act as attorney for both sides, and that having

been retained by the wife he could not charge for services rendered for the

opposite party.

Note 342, Vol. l, 685 b— Labor, Services, die.

A broker employed to make a sale, under an agreement for the exclu-

sion of all other agencies, is entitled to his commissions when he produces

a party ready to make the purchase at a satisfactory price ; and the prin-

cipal cannot relieve himself from liability by a capricious refusal to con-

summate the sale, or by a voluntary act of his own, disabling him from
performance, as where he sells the property himself, or through the agency

of an other broker. Moses v. JBierling, 4 Tiff., 462.

A broker or agent who is employed, and also undertakes to sell property

for an other for a certain commission, has earned and can recover his com-
mission, if he finds a purchaser willing to purchase at the price, although
the sale was never completed, if the failure to complete the sale was in

consequence of a defect of title, and without any fault of the broker or

agent. Doty v. Miller, 43 Barb., 529.

Note 343, Vol. l, 688 a—Labor, Services, <&c.

The case of Petersen v. Jiawson, cited in the text of Vol. 1, 687, 688,

was reversed by the Court of Appeals, which held that upon the proofs it

was evident that the architect had diligently superintended the work dur-

ing its progress, and that he was not responsible for the defects arising

from the deviations of the masons from the plans and specifications, and
that he was entitled to recover the agreed compensation. Petersen v.

Bawson, 1 Tiff., 370.

JSToTE 344, Vol. l, 688 b— Labor, Services, <&c.

The plaintiff agreed to perform certain work and labor in moving or

shifting the track of a city railroad, and the work was to be done " under
the direction" and " to the satisfaction " of one L., who was the city sur-

veyor, and payment for the work was to be made upon the filing of the
certificate of L. that the work had been done under his direction and to

his satisfaction. The plaintiff had nearly completed the work when he
was stopped at a certain' point by L. who drove a stake there and directed
that no work should be done beyond that ; and it was held that as L. had
power under the cortract to give such direction, this direction was a sufii-

cient excuse for the non-performance of the remainder of the labor, and
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that, therefore, the production of the certificate of L. that the labor had
been entirely performed, was not necessary, and that the plaintiff was
entitled to recover. Devlin v. Second Avenue JR. M. Co., 44 Barb., 81.

The production of a certificate will be excused where the defendant
fraudulently procures the certifying party to withhold it. Batterlmry v.

Vyse, 2 Hurlst. & Colt, 42.

N'oTE 345, Vol. l, 692 a— JLahor., Services, &c.

Although it is a misdemeanor in a public officer to serve in his office

without filing an oath of office, as required by law, the omission will not
involve a forfeiture of compensation for his services. People v. Benton, 2

Tifi"., 534.

Where a person has been appointed to a municipal office, but he is

unlawfully excluded from exercising its duties by the wrongful act of a

third person, who alone performs the duties of the office, the party so

appointed cannot recover the compensation allowed by law for such ser-

vices unless he shows that he has taken every proper legal measure to

obtain possession of the office. Smith v. Mayor <&c. of N. Y., 1 Daly, 219.

iVo2w346, Vol. 1, 699 a— Money Paid, (be.

Where, by the custom of the trade, a purchaser of goods on shipboard

is bound to unload within a definite time, and he neglects or refuses to do
so in consequence of which the vendor is compelled to pay lighterage and
storage fees on the goods, the purchaser will be liable to him for the money
so paid. Dayton v. Rowland, 1 Daly, 446.

Note 347, Vol. 1, 699 b— Money Paid.

Where two parties employ an arbitrator, and one pays the arbitrator's

fees to enable him to take up the award, in a case in which the result of

the award does not entitle either party to costs, the party so paying is

entitled to recover from the other a moiety of the sum paid, as money paid

to his use. Marsack v. Webber, 6 Hurlst. & Norm., 1.

Note 348, Vol. 1, 701 a— Money Paid.

Where the plaintiff paid an assessment imposed upon his property,

which, by the mistake of the collector of assessments, was credited to

other property, not owned by hiim, it was held that the plaintiff could not

recover back the money as being paid by mistake: Purdue v. Mayor <&c.

of N. T"., 1 Daly, 121. In such a case, the assessment imposed upon the

plaintiff's lot was paid, and the court would prevent a sale of the lot, by
an injunction, if necessary, notwithstanding the erroneous entry by the

collector. lb.

Note 349, Vol. l, 702 a— Money Paid.

The general rule is, that a-party who voluntarily pays a sum of money,

with full knowledge of the ^facts, will be precluded from recovering it

back by action ; and although the party receiving the money may waive

the benefit of this rule by agreeing that the party paying the money shall

be entitled to have it refunded if it was not legally payable, yet this agree-

ment must be made by one having competent authority, or the payment

cannot be recovered back. Commercial Bank of Rochester v. City of

Rochester, 42 Barb., 488. Where an assessment was made by a munici-

pal corporation upon the property of a bank, which claimed that a portion

of the property assessed was exempt from taxation, where it was agreed

by the bank to pay the tax under protest, upon the adoption of a resolu-

tion by the conSnon council that such payment should not be considered

voluntary, l&ut as a payment under protest, and enforced by a warrant tor

its collection'; and where such resolution was adopted, and the money paid
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by the bank, it was held that the latter could not recover the money bact

because the resolution was void for want of authority to adopt it, and that

the money must still be regarded as a voluntary payment. lb.

IfoTE 350, Vol. 1, 703 a— Money Paid.

A., for the purpose of raising money, drew a bill of exchange upon B.,

which B. accepted. Being unable to get the bill discounted without a

third name, A. procured 0. to indorse it. The bill being unpaid at matu-

rity, the holder agreed to renew it; and, accordingly, a fresh bill was

drawn by B. upon A., and indorsed by C. Afterward B. was compelled

to pay the whole amount, and he brought an action against C. for contri-

bution, and it was held that he was entitled to recover. Reynolds v.

Wheder., 10 J. Scott, IST. S., 561.

Where all of the stockholders of a corporation execute and deliver to a

creditor thereof, their joint and several note for the money loaned to the

corporation, and used by it, the stockholders are, as between themselves,

co-sureties for the corporation ; and if one of their number pays the whole

note at maturity, he may call upon his co-sureties for equal contributions

as maker of the note, since the makers are each of them liable for an

equal proportion of the amount of the note, without any reference to the

amount of stock he may hold in the corporation. Ooburn v. Wheeloch, 7

Tiff., 440.

JSToTE 351, Vol. l, 704 a—Money Paid, &.

The defendant's wife, many years before her death, voluntarily left his

house, and went to reside at her brother's house about a mile distant,

where she continued to reside and live apart from her husband until her

death, when the brother, without any communication with the husband,

bui-ied her in a suitable manner ; and it was held that the husband was
bound to pay to the brother the expenses of the funeral. Bradahaw v.

Beard, 12 J. Scott; N". S., 344.

The principle that an executor who has sufficient assets is liable to a

third person who, as an act of duty or necessity, has provided for the

interment of the deceased, is equally applicable to the case of an adminis-

trator ; and where a person defrays the necessary funeral expenses of an

intestate, though before letters of administration are granted, he is entitled

to be reimbursed the amount out of the assets which afterward come into

ithe hands of the administrator. Bappelyea v. Bussell, 1 Daly, 214. An
administrator who has assets in his hands, but who refuses or neglects to

pay the funeral expenses of the intestate upon a request to do so, is indir

vidually liable in an action at the suit of the person who has been at the

expense of the funeral. lb. The plaintiff, who was an undertaker, super-

intended the burial of an intestate, who had no friends or relatives in the

city. The defendant, as public administrator, afterward took out letters

of administration, and having in his hands funds sufficient to pay the

plaintiff's bill, and refusing to pay it, it iwas held that he was individually

liable therefor. lb.

J^foTJE 352, Vol 1, 706 a— Money Pd-id, Sc.

Where there is a contract of sale which does not give the purchasers
any right to occupy the premises, and they are notified to quit and sur-

render the premises to the vendor, and they do so, and subsequently the

building on the premises, which constitutes its chief value, is destroyed
by fire, such notice to quit, and the surrender of the premises and the

destruction of the building, before delivery of possession, will operate to

discharge the purchasers from liability as to the installments thereafter to

become due, because there is a failure of consideration as to the chief mat-



NOTES TO VOL. I. 11 L3

ter ot tne contract. Smith y. McGhiskey, 45 Barb., 610. And if the
previous installnients have been collected and received by the vendor,
under a judgment therefor recovered by him against the pmxhaser, the
latter may recover the sum back from the vendor or his assignee. lb. In

case of a failure of consideration, a party to a contract may hold it to be
rescinded, and may recover back what money he has advanced upon it in

an action for money had and received. lb.

Note 853, Vol. l, 707 a— Money Had, &c.

A person in whose favor an award was made for the value ofland of his,

which had been taken by a municipal corporation for a public improvement,
received payment from the ofScers of the corporation of a sum much larger

than the amount actually awarded to him ; but it was no more than he was
advised he was justly entitled to, and he being informed by the oflScers of

the corporation, and in good faith believing that the sum paid was the

amount awarded, whereby he was induced not to file exceptions to the

award, and the corporation not having made any attempt until more than

two years after such over-payment to recover it back, it was held that the

corporation could not recover it back. Mayor (&c. of JV. Y. y. JEJrben, 10

Bos w., 189. In such a case, if a party has actually paid what the law
would not have compelled him to pay, but what in equity and good con-

science he ought to have paid, he cannot recover it back in an action for

money had and received. lb.

Rote 354, Vol. 1, 707 b— Money Sad, So.

A party who voluntarily pays the debt of a third person to his creditor,

by the delivery of chattels, cannot afterward recover the value or amount
from the creditor, as upon a sale of goods or otherwise ; it is a voluntary

payment, and cannot be recalled. Fowler v. MoUer, 10 Bosw., 374.

iV^or^ 355, Vol. 1, 708 a— Money Sad, So.

The defendant collected a sum of money for S., with directions from

him to pay it over to the plaintiff, and it was held that the receipt of the

money by the defendant, under such circumstances, was equivalent to an

express promise by him to pay it over to the plaintiff, and that the latter

could maintain an action against him for money had and received. Berry

V. Mayhew, 1 Daly, 54.

ROTE2.5&, Vol. l, 708 b— Money Sad, <&e.

The principle that a bondholder may maintain an action against a.

supervisor who has received money to pay the interest on the bond, is

conclusively settled. Boss v. Gurtiss, 4 Tiff., 606, affirming S. C, 30

Barb., 238.

Note 357, Vol. l, 709 a— Money Sad, &c.

Where a mortgagor, or one standing in his place, by mutual mistake, of

in consequence of erroneous computations, makes over-payments of interest,

the amount so erroneously or mistakingly paid may be recovered back, as

this will not be considered a voluntary payment in such a sense as to

preclude its recovery. Thompson v. Otis., 42 Barb., 461.

Note 358, Vol. 1, 713 a— Money Sad, &c.

An attorney or agent, who has received from his principal, as a mere

messenger or carrier, money to be delivered to a third person, although it

is paid in performance of an illegal agreement previously made between

the principal and such third person, cannot set up the illegality in such

agreement, as a defense to an action brought against him by the latter to

recover the amount as money paid to his use. Merntt v. Millard, 10

Bosw., 309.

Wait 140
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N'oTE 359, Vol. 1, 713 b— Money Had, d>c.

Where an action is brought for the recovery back of money lost at play,

the complaint must allege that a sum of twenty-five dollars was lost at one

time or sitting, and that it, or some part of it, was paid or delivered to the

defendant within three calendar months before the commencement of the

action, as required by the 1 tth section of the statute. LangwoHhy v.

Broon-dey, 29 How., 92. An action under section 14 is barred in three

months, while an action under the provisions of section 9 is not barred in

less than three years. lb. Fowler v. Van Surdam, 1 Denio., 567.

Note 360, Vol. l, 717 a— Wse and Occupation.

Where the owner of premises induces his previous tena,nt to remain

in possession thereof under a promise of executing to him a written

lease of the premises for a term of years, and he subsequently and in bad

faith refuses to execute the lease, and within a year thereafter resumes

possession of the premises and repudiates the relation of landlord and

tenant, he will be bound by his own acts and his election, and will not be

permitted to recover, as for use and occupation, upon an implied agree-

ment to pay rent during such possession by the tenant. Ghreton v. Smith,

6 Tiff., 245, affirming S. C, 1 Daly, 380.

A lessor cannot recover rent upon a complaint for use and occupation,

where it appears from the evidence that there is an outstanding lease

of the premises to third parties, and that the defendants are in possession

as assignees of the term. Bedford v. Terhune, 3 Tiff., 453, affirming S. 0.,

1 Daly, 371. But in such a case, the court may, on the trial, allow an

amendment of the complaint so as to permit a recovery for the rent due

on the lease by charging the defendants as assignees thereof, when it

does not appear that the amendment will be a surprise upon the defend-

ants, lb.

JVoTS 361, Vol. l, 718 a— Use and Occupation.

The property of the plaintiff was used by the defendants in their busi-

ness, under the belief of their managing agent that the defendants had

purchased it ; and the plaintiff left the property in the possession of the

defendants because it was his intention to sell it to the defendants, and his

expectation that they would pay for it ; and it was held that, notwith-

standing these facts, the law would imply an agreement upon the part of

the defendants to pay to the plaintiff the value of the use of the property

during the time the defendants used it in their business, where it appeared
that the contract of sale was never carried into effect. Rider v. Union
India Rubber Go., 1 Tiff., 379.

'

N'OTE 362, Vol. l, 718 b— Use and Occupaticm.

Before the acts of 1860 and 1862, in relation to married women, it was
held that a lease executed by a married woman, although containing cove-

nants on her part to pay the rent, did not constitute a bar to an action

against her husband for the use and occupation of the same premises,

where the lease did not express an intention to charge her separate estate

;

and the reason assigned was, that the wife could not bind herself by a cov-

enant topay the rent, and that for her use and occupation the husband was
liable. Vincent v. BuMer, 1 Daly, 165. As to the law at present, see Vol.

1, 657 to 660.

N'OTE 363. Vol. 1, 718 c— Use and Occupation.

Where the defendants, by themselves or by their agents, took possession
of premises, under an agreement to rent them for three years, at an
annual rent of |100, and they occupied and paid rent for one year, and
ceased to occupy them for the next two years, although they locked up the
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barn on the premises and retained the key for another year, and did not
return it or the possession of the premises until after the commencement
of an action for the use and occupation during the second year, it was held
that it was not necessary that there should have been an actual occupation
by the defendants, to entitle the plaintiff' to recover for such use and occu-
pation. JTaU V. Western Transp. Co., 7 Tiff., 284 ; Hoffman v. Belihanty,
13 Abb., 388. In such a case, if the tenant takes possession, and he has an
opportunity to occupy and enjoy the premises, the landlord has performed
his part of the contract, and he is entitled to recover the agreed rent,

wliether the tenant chooses to occupy the premises or not.

Note 364, Vol. 1, 718 d— Use and Occupation.

Where a tenancy from year to year has been terminated by a regular
notice to quit, and the tenant has removed his goods and quitted the
premises, the mere accidental detention of the key by the tenant for two
days beyond the expiration of his term, does not amount to any such evi-

dence of use ,and occupation, as to render him liable for the rent of an
other quarter. Gray v. Bompas, 11 J. Scott, N. S., 520.

Rote 365, Vol. 1, 719 a— Account Stated.

The plaintiff having a claim for work, labor and materials against the
defendants, to the amount of sixty-seven pounds, was indebted to them in

the sum of one hundred and eleven pounds. The defendants, as a security

for one hundred pounds, held an equitable mortgage upon land of the
plaintiff. The parties having met together, ascertained that the value of
the plaintiff's interest in the land was seventy pounds ; and it was verbally

agreed that the defendants should have the plaintiff's equity of redemp
tioQ, and that the plaintiff should be credited with seventy pounds, which
being added to the sixty-seven pounds for work, was to wipe out the debt
of one hundred and eleven pounds, and leave a balance in favor of the

plaintiff of twenty-six pounds, which it was finally agreed sjjould be called

twenty-two pounds. The plaintiff, before bringing his action, sold the land

to the defendants, and it was held that the plaintiff was entitled to recover

the balance of twenty-two pounds as upon an account stated. Laycock v.

Pickles, 4 Best & Smith, 497. In such a case, where the land was con-

veyed as agreed, the statute of frauds does not affect the case. lb.

Note 366, Vol. l, 720 a— Account Stated.

Where an account is received by a pa;rty, and he keeps it without

making any objection to it within a reasonable time, he will be considered

by his silence, as acquiescing in its accuracy, and will be bound by it, as a

stated account ; and it will be equally binding upon both parties. Tows-

ley V. Denison, 45 Barb., 490. In such a case, if either party seeks to open

the accounts for reexamination, either in whole or in part, on the ground

of fraud, mistake or error, the burden of proof rests upon the party seek-

ing to open the account. lb.

Note 367, Vol. l, 721 a— Account Stated.

Entries in the bank book of a depositor do not constitute an account

stated between him and the bank, where he makes objection-to the entries

within a reasonable time after the book is balanced. Schneider v. Irving

Bank, 1 Daly, 500.

Note 368, Vol. 1, '721-6— Account Stated, Sc.

Where an account, containing, among other items, a charge for a sum

paid to take up a note made by the debtor, has been rendered to the latter,

and its correctness conceded by him, and the account has become a stated

a<;count, neither the debtor nor his assignee can assail the note on the
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ground of usury, when it is brought forward as a set-off by the party who

rendered the account. BuUard v. Eaynor, 3 Tiff., 197. Where an account

is rendered, and it contains a usurious item, which the party receiving the

account permits to become an account stated, and he then assigns to a

third person his demands against the party rendering the account, the

latter, as assignee, will take the demands subject to the right of the other

party to insist upon the account rendered as a stated account. lb.

Note .369, Vol. l, 722 a— Account Stated, <&c.

But although an I. O. TJ. is primci facie evidence of a debt due, this is

not the rule where it is shown that there is no debt. In order to support

an account stated, there must be an admission of a debt due ; and, there-

fore, where it appeared that the defendant had verbally agreed to pur-

chase of the plaintiff the lease and good will of his premises, and on being

asked for a deposit, gave an I. O. U. for twenty-five pounds, but afterward

refused to complete the purchase, it was held that the I. O. TJ. was no evi-

dence of an account stated. Lemere v. Elliott, 6 Hurlst. & Norm., 656. In

the last case the court said ;
" An I. O. U. professes to be the result of an

account stated in respect of a debt dice ; and it is important not to make a

fiction supply the place of truth, and say that an account has been stated

in respect of a debt, when, in reality, there was none."

HoTE 370, Vol. 1, 722 b— Account Stated, Sc.

A claim which is absolutely void by reason of an illegality or immorality

in the consideration, cannot be relied on in support of a count upon an

account stated. Kennedys. Broun, 13 J. Scott, N. S. 677. And where an

action is founded upon an account stated, if any one of several claims of

undefined amount included in it is to be omitted, the action cannot be

maintained because the statement of the account is disproved, and the

action founded upon such statement of account fails. lb.

Note 371, Vol. 1, 722 c— Account Stated, &c.

Where a defendant relies upon an account stated, and he fails to prove
that it was mutually adjusted, and the balance a' certained, he may still

fall back upon the account and show that there i in fact, a claim or bal-

ance due him, unless his pleading is so framed as m show that he relied

exclusively upon the account stated. Goings v. Patten, 1 Daly, 168; S. C.

17 Abb., 339.

NoTBZli, Vol l, 724 a— Gonstruotion of Contracts.

By an agreement between A. and B., it was stipulated that A. should,
for a certain term, receive half the profits arising from the sale of an arti-

cle called Russian Black, manufactured by him from the produce of cer-

tain quarries of B., and it was held that A. was not entitled to claim any-
thing in respect of Russian Black not sold as such, but used by B. in the
proportion of about one-third mixed with cement manufactured and sold
by him. Pullwoodv. Akerman, 11 J. Scott, N. S., 737.

Note 373, Vol. l, 725 a — Construction of Contracts.

Where a clause is inserted in a policy of insurance for the purpose of
restricting an insurer's liability, the clause will be strictly construed agamst
the insurer. Stuart v. Columbian Mre Ins. Co., 1 Daly, 471.

It is a rule of law, as well as of ethics, that, where the language of the
promisor may be understood in more cases than one, it is to be interpreted
in the sense in which he had reason to suppose it was understood by the
promisee. Soffman v. ^tna Ins. Co., 5 Tiff., 405. If it be uncertain, in
view of tlie general tenor of an instrument and apparent object of the
parties, whether given words were used in an enlarged or a restricted
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sense, other things being equal, that construction should be adopted which
is most beneficial to the promisee. lb. It is upon this principle that con-

ditions and provisos in policies of insurance are to be strictly construed
against the underwriters or insurers, as they tend to narrow the range and
limit the force of the principal obligation. lb. Every intendment will be
made by the courts against any construction of a contract which will ope-

rate as a snare to one of the contracting parties. lb.

N'oTuSH, Vol. 1, Y25 b— Construction of Contracts.

Where there is any repugnancy between the written and the printed

portions of a policy of insurance, the written portions will always prevail

over the printed part. Benedict v. Ocean Ins. Co., 4 Tiff., 389; and see

Hayward V. Northwestern Ins. Co.., 19 Abb., 116. Where, at the time of

issuing a policy of insurance, the insurers write across the policy the

words "privilege for $4,500 additional insurance," the court will construe

this as an authority to the insured to procure or effect an additional insur-

ance upon the same property to that amount, without giving the insurers

any notice thereof. lb. In that case, the written words operate as a waiver

of any notice which may be required by the printed part of the policy in

case of additional insurances. lb.

Note 375, Vol 1, 732 a— Actions for Torts.

One who employs a carrier to carry an article which is of such a dan-

gerous nature as to require extraordinary care in its conveyance, must
communicate the fact to the carriei", or he will be responsible for any

injury which may result to the carrier or his servants from his omission to

make the disclosure. Farrant v. Barnes., 11 J. Scott, N. S., 553. The
defendant sent a carboy of nitric acid by a carrier by a delivery to his

servant, and without communicating to him its dangerous nature; and

there was nothing in its appearance to indicate that fact ; and while being

carried by the plaintiff as a servant of the carrier, the carboy, from some
unexplained cause, burst, and its contents flowed over the plaintiff and

severely injured him ; and it was held that the defendant was guilty of a

clear breach of duty, and that he was liable to the plaintiff for the dam-

ages sustained by him. lb. And see Brass v. Maitland, 6 Ell. & Bla., 470.

Note 376, Vol. l, 735 a— Hepresentations as to Credit.

Where a director of a corporation sees a card which has been issued

by the officers thereof in the ordinary course of their business, with the

names of the directors attached, he cannot be held liable for false repre-

sentations contained in the card, where it is found as facts in the case that

he never circulated the cards, and that he did not know that the represent-

ations were untrue, and had no knowledge that they were true, but that

he merely allowed his name to be used without reflection as to the effect

Of doing so. WaJceman v. Dalley, 44 Barb., 498. The finding of such facts

establishes that such director had no purpose to deceive, and as an intent

to deceive is the gist of the action, the consequence is a failure to make a

case. lb.

But where a director of an insolvent bank represents to a third person

that the bank is solvent and prosperous, and advises him to subscribe to

the capital stock, which the latter does, and gives a bond and mortgage

upon his property to secure his subscription, such director will be hable

for the loss sustained by the party so subscribing. Mibbard v. Briggs, 4

Tiff., 518; Scott T.Dixon, 1 Ell. & E., 1099. In such a case there is a

fraudulent representation with intent to deceive, and a consequent injury

to the party acting upon the representation, and this when accompanied

by a loss of the latter, is a good ground of action. lb.
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Note 511, Vol. 1, 136 a— Representations as to Credit.

Whether the plaintiff was induced to act upon the fraudulent representa-

tions made by the defendant, relative to the solvency of a third person to

virhom the plaintiff sold goods and took his draft, is a question of fact for

the jury. Von Bruch v. Peyser, 28 How., 292.

Note 378 Vol. l, 73*7 a— Official Misconduct.

In respect to property taken by a sheriff upon an attachment or execu-

tion, he is required to take the same care of it that a careful, prudent man
of good sense would exercise over the property if it were Ms own ; and if

such care is exercised, the sheriff will not be liable for injuries happening

to the property while it is in his custody. Moore v. Westerveit, 9 Bosw.,

558; 8. C, affirmed, 13 E. P. Smith, 234; see note 129.

NoteZIQ, Vol. l, 1Z1 b— Official Misconduct.

A judicial officer is not liable to be sued for an adjudication, according

to the best of his iudgment, upon a matter within his jurisdiction, and a

matter of fact so adjudicated by him cannot be put in issue in an action

against him. JKemp v. Neville, 10 J. Scott, N. S., 523; see also Geien v.

Ball, 2 Hurlst. & Norm., 379, 399, note.

Note 380, Vol. l, 740 a— Official Misconduct.

A warrant of dispossession, properly and regularly issued by a justice

of the peace or other proper officer, in summary proceedings relative to

landlords and tenants, will protect the officer and those who act in his aid

in executing the warrant, unless they act willfully and maliciously. JSigen-

botham v. Lowenbein, 28 How., 221. The law does not regard the state

of the weather which may exist at the time of executing the warrant, and

the mere fact that it was raining at the time the tenant's goods were

removed by the officer, does not render him liable to an action, because it

is the duty of the officer to obey the mandate of his process. lb.

Note 881, Vol. l, 740 b— Official Misconduct.

A party who procures a void attachment and has the property of an other

seized upon it, will be liable as a trespasser after such attachment has been

set aside ; and from the time such process has been set aside the party

procuring it becomes a trespasser from the beginning, ^err v. Mount,
1 Tiff., 659. The officer who executes such process is the agent or servant

of the party in whose favor it was issued, and he will be liable for any
injury to the goods taken, when caused by the negligent or careless acts

of the officer while he has them in his possession. lb. A return of the

property to the party from whom they were wrongfully taken will not be

a bar to his action, but will merely go in mitigation of damages. lb.

^^07^382, Vol. 1, 741 a— Official Misconduct.

Where a sheriff receives an attachment to execute, and he takes the

property of a person, other than the defendant in the attachment, he will

be liable to an action of trespass in favor of the owner. Rogers v. Weir, 1

Tiff., 463. The principle that goods levied upon by a sheriff, under an

attachment, are in the custody of the law, applies only as between the

sheriff and the defendant in the attachment action, and has no application

to a third party who owns the goods. lb.

Note 383, Vol. l, 742 a— Escape.

The revised statutes do not make it the imperative duty of a retiring

sheriff to assign over, at the end of his term, to the new sheriff, a debtor
taken on execution and who is then upon the jail limits ; and an omission
to do so does not render him liable to an action in favor of the judgment
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creditor in the same manner as though such sheriff had permitted an escape.
French v. Willet, 10 Bosw., 566. Nor will such omission alone be sufficient

to render the sheriff presumptively liable for the whole amount of the
debt. lb. In an action by the judgment creditor to recover damages for

such omission, the sheriff may show in mitigation of damages that the
plaintiff omitted to cause a second execution to be issued to the new sheriff

and to have the prisoner retaken thereon. lb.

jVotj?384, Fbi 1, 743 a— Escape.

Where a sheriff, after arresting a debtor on mesne process, neglects to
put in sufficient bail, and thus becomes liable as bail for the debtor's
appearance, and an action is subsequently brought against such sheriff

for not producing the body of the debtor to be taken in execution of the
judgment rendered against him, he cannot give in evidence the debtor's
insolvency in mitigation of damages. Metccdf v. StryJcer, 4 Tiff., 255.

Note 385, Vol 1, 745 a— JSscape.

If the process, by virtue of which a defendant in an action is arrested
by a sheriff, is void, no action can be maintained against the sheriff for

permitting an escape from such process. Carpenter v. WUlett, 4 Tiff., 90
;

S. C, more fully reported, 28 How., 225.

JVoTS 386, Vol l, 746 a— Escape

In an action against a sheriff for permitting the escape of a prisoner
from an oi-der of arrest upon which he had been taken, the sheriff may
show, if he can, that the debtor was totally insolvent ; and if this is

proved, the plaintiff cannot recover the whole amount of the judgment
obtained against the prisoner, but merely the amount which the plaintiff

has lost in consequence of the escape. Smith v. Knapp, 3 Tiff., 581, 592.

Note 387, Vol. l, 747 a— False Return.

Where, on a trial before a justice of the peace, competent evidence is

offered by one of the parties, and it is rejected by him, and where such
party appeals from the judgment rendered against him by the justice, and
the justice, in making his return, or an amended return, recollects the
facts, or by a proper effort to refresh his memory he might bring the facts

to his recollection, but he intentionally omits or neglects to use such means
or make such effort, and, with a design on his part to prevent a reversal of
the judgment, he wholly neglects to return such facts, he will be liable to
an action for a false return, and will be compelled to pay the whole amount
of damages which such appellant can prove that he has sustained by reason
of such false return. MacDonndl v. JBuffum, 31 How., 154. In such a case,

the justice cannot defend upon the ground that his ruling in rejecting the
evidence was correct under the pleadings, where it appears that the action

tried before him was for negligence in running against the plaintiff's

wagon, to which a general denial was the answer, and where the evidence
rejected by the justice tended to show that the plaintiff was himself

guilty of negligence, because in that case the evidence was admissible

under a general denial, and need not be set up as new matter as the jus-

tice alleges. lb.

Note 388, Vol. 1, 747 b— False Return.

Where a sheriff has seized property upon an attachment, and. has
advertised it for sale upon the execution issued in such attachment
action, and where he has been indemnified by the plaintiff for making
a sale of such property, he is still at liberty to return the execution

rmUa bona., if the property has been taken out of his possession, provided
he acts in good faith ; but in making such return he assumes the burden
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of showing property oilt of the defendant in the execution, and thus

proving his return to be trUe. Lummis v. Kasson, 43 Barb., 373. If, in

such a ease, the plaintiff sues the sheriff for a false return, and on the

trial he proves a prima facie case to show property in the judgment
debtor, and a levy upon such property by the sheriff, the latter may
contradict such evidence, and prove that the property did not belong

to the judgment debtor, but to a third person. lb.

Where an execution is issued against the body of the defendant, who is

arrested thereon by the sheriff, who negligently permits him to escape, and
theii returtis upon the execution that the defendant cannot be found in the

County ; this is a false return. McArthur v. Pease, 46 Barb., 423. Such a

return fixes the bail of the defendant, and in an action against thenl upon
their undertaking they cannot question the truth of the return. It can

only be questioned in an action brought directly against the sheriff for a

false return. lb. If the defendant was duly arrested on the execution, and
then permitted to escape, the bail for the defendant may maintain an action

against the sheriff upon an allegation that in consequence of his false

return they were charged as bail, and compelled to pay the judgment. lb.

When the defendant has once been arrested on final process issued in the

action, the bail have discharged their obligation ; and if the sheriff's acts

in making a false return subjects such bail to an action, they may recover

from the sheriff the damages thereby sustained. lb. See also Bradley v.

Bishop, V Wend., 352^

Note 389, Vol. 1, 750 a— Nuisance.

Where A. is the owner of a lot and B. contracts to build a house upon
it, and B. then makes an agreement with C. to make the necessary excava-

tions, by digging the ground, blasting the rocks, &c., who also stipulates

to guard against accidents by proper precautions, and to make good all

damages, this will not relieve B. fforri responsibility for an injury sustained

by an individual who is injured by falling into an excavation which was
not properly protected by C. or his servants, and B. will be responsible

for all injuries sustained by such individual in consequence of such fall.

Creed y. Hartmann, 2 Tiff., 591.

i\roTs390, Vol. 1, 750 h— Nuisance

A. brought an action against a smelting company for injuring-his trees

and shrubs by noxious vapors, and the judge, at the trial, directed the
jury to find for the plaintiff, if the evidence satisfied them that real sensi-

ble injury had been done to the enjoyment or value of A.'s property by such
vapors. The jury found for the plaintiff; and it was held, that the judge
had rightly directed the jury, and that the defendants were liable for a
sensible injury done to the plaintiff's pi-operty, notwithstanding that their

business was an ordinary business, carried on in a proper manner, and in a
neighborhood more or less devoted to manufacturing purposes. Tipping v.

St. Helenas Smelting Co., 4 Best & Smith, 608, in Q. B. ; id., 616, in Exch.
Ch.; and id., 1093, in House of Lords.

It is no answer to an action for a nuisance in burning bricks so near to
the plaintiff's dwelling, as to cause substantial annoyance and discomfort
to himself and family, that the act complained of was done at a conven-
ient time and place. Cavey v. Zedbitter, 13 J. Scott, N. S., 470; and see

Bamford v. Tumly, 3 Best & Smith, 66.

NoTEZn, Vol. l, 751 a— Nuisance.

A complaint in an action for the sale of a glandered horse, by a vendor
who knew of the disease, to a purchaser who was ignorant of it, where there
is no allegation of a false representation,, fraud or warranty, does not dis^
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close a right of action on the part of the purchaser for a loss resulting to
him by the death of an other horse which was infected with the disease,

and which died in consequence, because, in the absence of fraud or warranty,
the rule ''caveat emptor" applies. Sill v. Balls, 2 Hurlst. & Norm., 299.

The defendant's sheep, being diseased, got into the plaintiff's field where
his sheep were grazing and infected them with a disease ; but it did not
appear how they got into the plaintiff's field. The defendant, on being
told of it, used expressions indicating knowledge that his sheep were
diseased. In an action against him, for suffering his sheep to go at large,

it was held, that, in the absence of negligence, proof or a scienter was
necessary, and that there was no sufficient evidence of it. Cooke v. Waring,
2 Hurlst. & Colt, 332.

JSfoTE 392, Vol. l, 752 a— Nuisance.

If A. owns sheep which have an infectious disease, which other sheep
will be liable to take if they come in contact with such diseased sheep, he
may, nevertheless, turn them out to pasture on his own farm, although his

neighbor B. pastures sheep in his adjoining field which are free from the dis-

ease, and if B.'s sheep subsequently become infected with such disease,

from coming in contact with A.'s diseased sheep in the adjoining field, this

does not give any right of action to B. for the injury. Fisher v. Clark, 41

Barb., 329. In such a case, the diseased sheep are not a nuisance, and the

law allows the owner of them to pasture them on his own land, and holds

that to be a lawful act, because, it is merely using his own property for his

own lawful purposes, as he has a right to do. lb.

Note 393, Vol. l, 752 h— Nuisance.

In an action for injuries done to the plaintiff's premises by water, which
flowed upon his lot from the defendant's premises, it appeared that the

defendant's ground was higher than the plaintiff's, and that its natural

slope was such that the water rising from natural springs beyond, and
following the natural declining of the ground, flowed into and collected

in a hollow on the defendant's lot, directly adjoining the plaintiff's house

;

that, at the time the plaintiff purchased his lot, there was a drain and a

culvert which carried this water off from, the defendant's lot, but which,

before the commencement of the action, had been cut off and filled up by
the owners of those lots through which it flowed ; that the water was
thus thrown back upon the defendant's lot, and from thence flowed

directly into the plaintiff's lot ; that both the plaintiff and the defendant

had built sheds or buildings which threw the water falling on the roofs

into the defendant's lot; and that the water thus collected on the defend-

ant's lot from all these causes, flowed into the plaintiff's lot, and frequently

submerged the basement of his house, and also washed away a part of its

foundation ; and it was held that although the defendant was not answer-

able for the effect produced by water flowing over his ground toward

the plaintiff's lot, in consequence of the natural formation of the soil

;

yet, it appearing that the body of the water on the defendant's lot was

greatly increased by the lawful cutting off of the drain and the culvert,

and the filling in of the adjacent sunken lots by their owners, obligations

were imposed upon the defendant in respect to his own lot, which, but

for other causes, would not have existed, and that he was bound to adopt

reasonable means to pretent the water from collecting and remaining on his

premises; and that the pitch of the plaintiff's roof, although it augmented

the body of the water which did the injury, this did not deprive him

of ail right of action for the injury sustained by reason of the defendant's

erection. Thomas v. Kenyan, 1 Daly, 132.

Wait 141
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Note 394, Yol. 1, '753 a— Nuisance.

Where an excavation is made near to, but not substantially adjoining, a

public highway, at common law, no action lies against the owner of

the land by a person who has strayed off the highway and fallen into the

excavation. Sardcastle v. South Yorkshire M. JR. Co., 4 Hurlst &
Norm., 67. So it has been held that the owner of land who makes an

excavation therein, within a foot or two of a public street, without using

any precaution against the danger of falling therein, is not liable to one

who, while passing in the night time, goes over the line of the street and
falls into the excavation. Howland v. Yincen% 10 Mete, 371.

Note 395, Vol. l, 756 a— Penalties.

Laws have no binding force beyond the territories of those who make
them ; and where a statute of this State requires the masters of vessels to

accept the services of such licensed pilot as may first offer his services,

under a penalty for a neglect or refusal to do so, there will be no penalty

incurred where such offer by the pilot and the refusal by the master, occurred

three hundred miles out at sea. Petersons. Walsh., 1 Daly, 182. Such a

case does not give a right of action to recover the same fees as thougli

the pilot had been employed, merely because the statute gives that power
in case of an improper refusal to employ pilots, because the statute has no
force at the place where the offer and the refusal occurred. lb.

Where a railroad company is authorized to collect an extra sum, as fare,

from those persons who neglect or refuse to procure tickets before enter-

ing the cars, provided they get on at a station where tickets are sold, this

will not authorize the collection of extra fare when the office was not kept
open in accordance with the statute, and in such a case, if the extra fare is

collected, the company will incur the penalty imposed by the statute. Nd-
lis V. N. T. Central B. R. Co., 3 Tiff., 505.

Note 396, Vol. 1, 757 a— Penalties.
Where a statute prohibited the sale of beer or fermented or distilled

liquors on certain specified days or times, except to a traveler or lodger, it

was held that a man who goes from home for the mere purpose of taking
refreshments is not a traveler within the meaning of the statute ; but that

one who goes to the inn for the purpose of refreshment, in the course of a
journey, whether of business or of pleasure, and whether on foot or other-

wise, is a traveler within the statute. Taylor v. Sumphreys, 10 J. Scott,

N. S., 429.

Note 397, Vol. 1, 758 a~ Penalties.

A person who is a licensed tavern-keeper cannot be convicted of a vio-

lation of chapter 528 of Laws of 1857, in selling liquors at his bar on
Sunday, without proof of an intent on the part of the defendant to violate

the statute
; and where the sale was not made by the defendant personally,

nor in his presence, it will not be sufficient to show a sale by his bar-
tender, unless the evidence also shows that the defendant in some manner
participated in the sale, or assented to or connived at it. People v. Utter,

44 Barb., 170.

Note 398, Vol. l, 160 a— Penalties.

Although a plank road corporation has leased a part of its road under a
contract that the lessee shall keep the road in repair in consideration of
the receipt of the tolls, this will not prevent the corporation from bringing
an action in its own name to collect the penalty given by law for forcibly
or fraudulently passing a toll-gate on its road, even though such passing
occurred at a gate occupied by the lessee of the road. Monterey So.
Plank Road Co. v. Chamberlain, 5 Tiff., 659 ; 8. P., 6 id., 46.
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Note 399, Vul. l, 761 a— Penalties.

In an action by commissioners of highways, to recover penalties for
obstructing a highway, it is not necessary that the plaintijaTs should show
that all the preliminary steps for laying out the road, were taken. They
are not bound to produce any record of the highway ; and they are entitled

to recover penalties for obstructions, upon evidence that the highway had
been worked and used by the people as a public highway, and that it

had been regarded as such for fifteen years before the defendant obstructed
it. Chapman v. Gates, 46 Barb., 313.

In an action by commissioners of highways to recover a penalty for

obstructing a public highway, evidence of the fact that the public had used
the locus in quo as a highway, although for a less period than twenty years,

is prima facie sufficient to sustain the action, where all other necessary
facts have been proved. Z<ittle v. Denn, 7 Tiff., 452.

JVoTE 400, Voz. 1, 761 b— Penalties.

Where a statute gives a penalty for the commission of a fraud, and it

declares that the penalty is " to be sued for in any court of competent
jurisdiction, for the benefit of the person or persons, &c., upon whom such
fraud shall be committed," the action must be brought in the names of
those for whose benefit the suit is prosecuted, or in other words, the real

parties in interest, unless the statute specifies some other person in whose
name it is to be prosecuted. Thompson v. Howe, 46 Barb., 287. Where
A. manufactures cheese for several parties who bring milk to his factory

for that purpose, and one of the parties brings diluted or skimmed-milk,

the penalty given by statute in such case, chapter 518, Laws of 1864, may
be sued for jointly in the name of the manufacturer and those of the other

parties supplying milk to such factory. lb. In such a case the action will

be brought in the name of the parties injured or aggrieved, and by those

for whose benefit the action is to be prosecuted. lb.

Note 401, Vol. l, 766 a— Trespass upon Real Property.

An action may be maintained in this State to recover compensation for

injuries done to personal property in an other State, when jurisdiction can

be obtained by the service of process on the defendant in this State.

Smith V. PuUer, 1 Daly, 508 ; see also Ward v. Benson, 31 How., 411.

So the courts of this State have jurisdiction of actions for personal

injuries infiicted in any of the States of the Union, and they are bound to

entertain jurisdiction of an action brought here by one citizen of an

other State against an other citizen thereof. Mclvor v. Mc Gate, 26 How.,

257 ; but Moloney v. Dows, 8 Abb., 316, is directly contrary.

The courts of this State have jurisdiction of actions for torts in relation

to property, although the acts were done out of this State, and although

the parties were resident abroad, provided the defendant is duly served

with process in this State. Latourette v. Glarhe, 45 Barb., 327 ; S. C, 30

How., 242. But it is there stated that the action will not lie.

Although an action will not lie in this State for injuries to real property

in an other State, yet a cause of action arising from a breach of covenant

to convey lands there is transitory, and the courts of this State may try

the action if they obtain jurisdiction over the defendant's person by the

service of process upon him here. Mott v. Goddington, 1 Abb., K. S., 290.

The Supreme Court of this State have jurisdiction of an action for a

fi-audulent conspiracy formed by the defendant in an other State to divest

the plaintifi" of his title to lands in that State, when the relief sought is

damages for the wrong, and an accounting and payment of rents and

profits. Mussina v. JBdden, 6 Abb. 165 ;
Latourette v. Clarke, 45 Barb.,

327 ; 30 How., 242, but evidently reported incorrectly. It is not necessary
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that the defendants should be residents of this State in order to give the

courts jurisdiction. lb.

Note 402, Vol. l, 766 b— Trespass upon Real Estate.

Where a person, with a crowd of others, enters the premises of an

other, knowing that admission thereto had been obtained only by an act

of violence by an other, he enters willfully, and is liable as a trespasser.

Chandler v. JEgan, 28 How., 98.

Note 403, Vol. 1, VeV a— Trespass upon Heal Estate.

Under the act of 1849, and before the acts of 1860 and 1862, a married

woman who had hired premises in her own name had such an interest

therein that she could maintain an action in her own name for a trespass

thereon. Mx v. Duff, 1 Daly, 196.

JVoTE 404, Vol 1, 767 b— Trespass upon Heal Estate.

An agent or servant who is allowed to occupy premises belonging to his

principal, for the more convenient performance of his duties, acquires no

estate or interest therein, although he is also allowed to use the premises

for carrying on therein an independent business of his own. White v. JBay-

ley, 10 J. Scott, IST. S., 227.

An incorporated canal company, by deed, granted to the plaintiff the

sole and exclusive right of putting or using pleasure-boats for hire on

their canal ; and it was held, that the grant did not create such an estate

or interest in the plaintiff as to enable him to maintain an action in his own
name against a person who disturbed his I'ight, by putting and using

pleasure-boats for hire upon the canal. Sill v. Hipper, 2 Hurlst. & Colt,

12] ; and see Ackroyd v. Smith, 10 C. B., 164.

Where land is not in the actual possession of the owner, but is occupied

by tenants or lessees, at the time of the commission of trespasses thereon,

the owner can only recover for such trespasses as are injurious to the

inheritance. Wood v. City of Williamsburgh, 46 Barb., 601.

Note 405, Vol. l, 767 c— SVespass upon Real Estate.

The case of Van Deusen v. Young, cited in the text, was reversed m
the Court of Appeals, though it did not reverse the case upon the point

stated in the text, but affirmed the principle that a reversioner might, under

our statutes, maintain trespass for the injury to his reversionary interest in

the lands. Van Deusen v. Young, 2 Tiff.,- 9.

Note 406, Vol. 1, 770 a— Trespass upon Real Etate.

Where the canal commissioners, in pursuance of the statute, alter a pub-

lic highway, which interf^re^ with the proper location of the canal, the fee

simple of so much of the new location as falls within the boundaries of

the lands appropriated is in the State ; as to all the other portions of such

lands, the title remains in the owner as before, subject only to the public

easement. Siggins v. Reynolds, 4 Tiff., 151. The title of the owner, sub-

ject to the easement, remains perfect, not only as to the land covered by
the highway, but also as to all the material within its boundaries, except

such as may be needed to build or maintain the road. lb.

Note 407, Vol. 1, 770 5— Trespass upon Real Estate.

Where a piece of land which adjoins a highway is conveyed by general

words, the presumption of law is, that the soil of the highway, to the

center thereof, passes by the conveyance, even though reference is made to

a plan annexed, the measurement and coloring of which would exclude it

Berridge v. Ward, 10 J.' Scott, N. S., 400.
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, KoTE 408, Vol. 1, 112 a— License.

To establish a license whicli will constitute a defense to an action of
trespass, it must be shown that there was a permission to enter upon the
premises, though such permission may be express, or it may be implied
from circumstances. Martin v. Houghton, 45 Barb., 258 ; S. C, 31 How.,
82; 1 Abb., N. S., 339. Where it was shown,, in an action of trespass,
that the defendant had been in the habit, for thirty years, of visiting the
house of the plaintiff, and of crossing his grounds without objection, and
that the families of the plaintiff and the defendant, were upon intimate
terms

; this was held to be sufficient to authorize a jury to find that there
was an implied license to cross the lands. lb.

RoTM 409, Vol. 1, 11Z a— License.

A permanent interest in land, even by way of easement, cannot be cre-
ated by or under a parol license; but a parol license will be effectual to
justify everything which may have been done under it prior to its revoca-
tion. Selden v. Delaware S Hudson Canal Co., 2 Tiff., 634. A parol
license to enlarge a canal, will, if proved, constitute a defense or justificar
tion for all that has been done under it, even though it does not give a
permanent right to maintain the enlarged work. lb. A license to do an
act will not be construed to screen the licensee ftom the consequences of
his carelessness or unskillfulness in the performance of the act. lb.

A party who is in possession of land under a contract of purchase, which
gives a license to cut the timber thereon, will not be liable to an action
for cutting timber while the license was operative, even though he should
afterward forfeit his right to the lands under the contract, by reason of
his non-compliance with the terms of the pug-chase. Pratt v. Ogden 1 Tiff.,

20. Whatever cutting of timber there might have been before the for-

feiture of the contract, was lawfully done, and no damages are recoverable
therefor. lb. And, in such a case, the forfeiture of the contract by a non-
compliance with its terms, does not operate to render the prior lawful
cutting unlawful, because if lawful when done, it remains lawful for all

time. lb.

iToTi! 410, Vol. I, 115 a— License.

A. was the owner of real property, for improving which B. had fur-

nished certain fixtures, for which he had not been paid, and he asked
permission of A. to remove them, to which request the latter gave it to be
understood that he had no objection, but that he could not give his express
consent for fear of trouble with the mortgagees ; and it was held that this

did not amount to a license to B. to remove the fixtures, nor estop A. from
suing B. for their removal. Sparks v. Leavy, 19 Abb., 364.

It was held in a recent English case, that where the goods of A. are

wrongfully in the possession of B., who refuses to give them up. A., or

his servants acting by his command, may justify an assault upon B. in

order to repossess himself of his goods, if no unnecessary violence is used.

Blades v. Higgs, 10 J. Scott, N. S., 1\Z.

But it has been held in this State, that although a party may defend

his possession of real estate by force, he will not be justified in commit-

ting an assault and battery for the purpose of reducing his right to actual

possession where the property was in the actual possession of an other.

Parsons v. Brown, 15 Barb., 590, 593 ; but see Hyatt v. Wood, 4 Johns.,

150; Ives V. Ives, 13 Johns., 235; Wdlard v. Warren, 11 Wend., 251;

which hold that where an action of trespass is brought because of a forcible

disseizin, the defendant may justify by showing that he was the actual

owner of the land, and that this will entitle him to the verdict, even

though he may be punishable criminally for his acts.
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In relation to personal property, it is held in this State that where per-

Bonal property has been wrongfully taken, the right of recapture exists,

though it is not to be exercised violently, or by a breach of the peace, for,

in that case, the party would be answerable criminally. If personal prop

erty is unlawfully taken away or detained, it may be taken from the housd

and custody of the wrongdoer, even without a previous request; but

unless the property was seized or attempted to be seized forcibly, the

owner cannot justify anything more than gently laying his hands on the

wrongdoer to recover it. jScribner v. Beach, 4 Denio, 448, 451, 452; see

also Spencer v. McGowen, 13 Wend, 256.

JSToTE 411, Vol. 119 a. b— Cattk in Sighway.

Chapter 459, of Laws of 1862, which authorizes the taking and seizing

of animals found running at large in the public highways, and selling thera

summarily, and divesting the title of the owner thereto, is unconstitutional

and void, as it violates that provision of the constitution which declares

that no person shall be deprived of his property without due process of

law. Rockwell v. Nearing, in Court of Appeals, March Term, 1866, note
716 ; reversing 8. C, 44 Barb., 472 ; sub nom. Hurd v. Nearing.

RoTia 412, Vol. 1, 785 a—Fences.

Where fence-viewers have decided that a person shall maintain a particular

portion of a division fence, it is not necessary that they should appraise the

expense of making the fence in order to enable the other party to recover
the expense of building such fence, where the proper party refuses or

neglects to build it. Perkins v. Perkins, 44 Barb., 134. The expenses
may, in such a case, be proved by witnesses who know or can judge of the

amount or value. lb. If a party desires to avoid the expense of maintaining
a just proportion of a division fence between his land and that of an adjoining
owner, on the ground that he prefers to let his lands " lie open to a public
common," he must do what amounts to a license to the people of the town
to go upon it, and to allow their cattle to feed upon it, without being
trespassers, until after he has revoked such license, and has built or paid
the expense of building his just proportion of such division fence. lb.

There is a material difference between letting lands " lie open," and letting
them " lie open to a public common," for where lands merely " lie open,"
everybody must keep oif of them, and also prevent their cattk from going
thereon, or they will be trespassers. But if lands " lie open to a public
common," the law implies that the owner is willing that any person may
go upon it, and that cattle in the neighborhood may feed upon it. lb.

Before a party can claim that he has chosen to let his lands " lie open to a
public common," he must have given notice to the adjoining owner, or to

the fence-viewers, that he has chosen to do so ; otherwise he will be liable

to the adjoining owner for the expense of building his proportion of the
division fence. lb. The facts that the owner has never fenced his land, and
has only used it for a sugar bush, and as a wood and timber lot, will not
establish that he has elected to let the land lie open to a public common. lb.

Note 413, Vol. 1, 786 a— Fences.

The provisions of the Revised Statutes (1 R. S., 353, § 30), which, before
the amendment thereof, required that owners of adjoining lands should each
make and maintain a just proportion of the division fence between them,
unless one of them chose to let his lands lie open, was intended to apply
to those cases in which lands have been partially fenced, as well as to those
cases in which the owner chooses to let his lands lie altogether to commons.
Ghryslar v. West/all, 41 Barb., 159. And under that statute, a person who
partially fenced his lands, but did not choose to fence them entirely, had a
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right to leave them thus, and could not be compelled to huild or pay for
building that portion of the fence which he chose to let lie open. lb.

KoTB 414, Vol. l, 788 a— Bamage-Feasant.
"Where cattle passing along a public highway stray into an adjoining

field, through defect of fenoeSj the owner of the cattle is bound to remove
them within a reasonable time ; and what is a reasonable time, is a ques-
tion of fact for the jury, with reference to all the surrounding circum-
stances. Qoodwyn v. Clievdy, 4 Hurlst. & Norm., 631.

, iV^OTJf 415, Vol. 1, 789 a— Bamage-Feascmt.

A person into whose field cattle have strayed, through defect of fences,

which he was bound to repair, cannot distrain them damage-feasant in
an other field into which they have got, by breaking through a'hedge which
he kept in good repair, since his neglect was the original cause of the mis-
chief. Singleton v. Williamson, 1 Hurlst. & Norm., 410.

IfoTJE 416, Vol. 1, 793 a— Water-courses.

The waters from a spring flowed in a gully or natural channel, to a
stream, on which was a mill. The spring having been cut off at its source
and the water received into a tank, as it rose from the earth, by the license

of the owner of the land on which the spring rose, it was held that

an action lay by the mill owner against the person so obstructing the

water. Dudden v. Guardians of the Poor of Vlutton Union, 1 Hurlst. &
Norm., 627.

Note 417, Vol. 1, 795 a— Water-courses.

The principles which apply to the obstruction of running streams do not
apply to the case of waters running under the soil. Goodale v. Tuttle,

2 Tiff., 459, 466. No person is obliged to excavate ditches or construct

sewers on his own lands, for the purpose of draining the low or marshy
lands of an adjoining proprietor. lb. And in respect to the running off

of surface water, caused by rain or snow, there is no principle of law
which will prevent the owner of land from filling up the wet and marshy
places in his own soil for its amelioration and his own advantage, because

his neighbor's land is so situated as to be incommoded by it. lb.

Note 418, Vol. 1, 795 b— Water-courses.

The principle of Ghasemore v. Richards, was reaffirmed in a late case,

which also holds, that a person who sustains an injury from the execution

of works authorized by a statute, is not, generally speaking, entitled to

compensation, under the compensation clauses of the statute, unless the

mjury sustained is such that the claimant would have had a right of action

in case the works had not been authorized by the statute. New River Co..

V. Johnson, 2 Ell. & E., 435. ,

Note 419, Vol. 1, 797 a— Water-courses.

A. was possessor and occupier of an ancient mill and lands adjoining,,

and carried on therein the business of a manufacturer of paper, which had,

from time immemorial been carried on in them. The mill and lands were

situated in a valley at the foot of a range of hills sloping toward and ter-

minating in a tall, precipitous rock, abutting upon them. Inside this rock,

and at the elevation of a few feet above the lands, was, from time immemo-
rial, a natural cavern, and the water produced by the rain-fall on a portion.

of the hills, ran by underground passages into it, and after traversing the-

floor of the cavern in a defined stream, flowed by an underground passage-

out of the cavern into an open, natural basin in the lands of A., and from

thence, in an open, defined stream, to the mill, in a pure and unpolluted-
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state. In the year 1857, B. became possessor and occupier of land and

premises on the summit of the hills, at a higher elevation than the cavern,

and worked on them a machinery for extracting from the soil minute parti-

cles of lead intermixed with it. In working this he constructed eight

" buddies," or circular pits, in the surface of the ground, into which water

was brought through artificial cuts. From these buddies polluted water was
discharged into drains communicating with two "swallets," or natural

rents, existing from time immemorial in the limestone rock of the hills,

and having an underground passage for water communicating with an out-

let, at which the water escaped in an open stream at their foot. The water

passages from these two swallets communicated with the cavern, through

which the polluted water flowed, and from thence mingled with the stream

flowing through the cavern into the basin, and thence to A.'s lands and mill,

whereby the water was fouled, and it was held, that an action was main-

tainable by A. against B. for fouling the stream.. Sodgkinson v. Ennor,
4 Best & Smith, 229.

JSFoTE 4:20, Vol. 1, 800 a— Water-courses.

Where persons are in the actual use and occupation of premises on which
mills are located, and they and those under whom they claim have been in

possession thereof for a number of years, and an adjoining proprietor erects

a dam below such mills, upon the same stream, by means of which the

water is set back upon the wheels in such mills, thereby reducing the power
thereof, and injuring the mills, an action will lie for damages by the mill-

owners. Brown v. J3owen, 3 TifF., 519. In the case of adjoining proprietors

of land over which a stream of water flows, each has a right to use the water
of a stream on his own premises, for any purposes for which it may be
legitimately used; and neither has the right by any erection on his own
premises to interfere with the enjoyment of the water by the other. lb.

The only exception to this rule is, that where both parties draw water from
the same dam, each has a right to continue to use the water, whatever the

effect may be on the other ; unless such other has acquired by grant or

prescription, the right to an exclusive use, or to use whenever there is not

water enough for both. lb. The occupant of premises injured by the setting

back of water upon the land may recover damages against the wrongdoer,
to an amount sufiioient to indeninify him for the injury to such interest as

he had in the premises. lb. An action will also lie by the reversioner for

the injury done to the inheritance. lb.

Note 421, Vol. 1, 805 a— Trespass to Personal Property.

See note 401.

A British subject may maintain, in the courts of England, an action
against an other British subject for an assault committed in a foreign country,
notwithstanding proceedings have been taken at his instance, and are

pending, in a court in that countr;^, in respect of the same assault and
battery. Scott v. Seymour, 1 Hurlst. & Colt, 219.

JSToTE 422, Vol. l, 808 a— Trespass to Personal Property.

The owner of a chattel, which is out on hire for an unexpired term, may
maintain an action against a third person who does a permanent injury to
it. 3Iears v. London & South Western B. B. Co., 11 J. Scott, N. S., 850.

Note 423, Vol. l, 808 b— Trespass to Personal Property.

A sheriff is liable, in a civil action, for all the acts of his deputies done
in the usual course of their business as deputies, as prescribed by law.
Poiid V. Leman, 45 Barb., 152. If the deputy, in levying an execution,
levies upon the goods of a third person, not a party to the execution, the
sheriff will be liable for the trespass. lb.
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JSFoTE 424, Vol. 1, 809 a— TVespass to Personal Property.

If a principal ratifies the purchase, by his agent, of a chattel which the
vendor had no right to sell, he is guilty of a conversion, although, at

the time of the ratification, he had no knowledge that the sale was unlaw-

ful. Mlhery v. Hatton, 2 Hurlst. & Colt, 822. The plaintiff's ship was
stranded on the coast of Africa, and was unlawfully taken possession of

and sold by A. to B., the agent of the defendants, merchants at Liverpool,

who, on being informed by their agent B. of the purchase and price, wrote
in reply :

" We duly received your letter, informing us of your having
purchased the brig, but you do not say from whom you bought her, nor

whether you have the register with her-. You had better, for the present,

make a hulk of her. From your description of her, she is not out of the

way m price, if she has not sustained much damage." And this was held

a ratification by the defendants of the tortious act of their agent, and suffi-

cient evidence of a conversion by them when sued in an action of trovei'. lb.

WoTE 425, YoL. 1, 810 a— Trespass to Personal Property.

See note 102.

Note 426, Vol. l, 814 a— Trover.

Where personal property has been wrongfully taken and converted by a

defendant, the general assignee of the owner may maintain an action of

trover against such defendant for, the conversion, although the property

was taken from the defendant in an other State under an attachment in

favor of the creditors of the owner, before the general assignment was
executed by the owner. Ward v. Penson, 31 How., 411. But in such an

action, the defendant may set up the amount for which the property was
sold on the attachment, as a defense to that extent ; though, if the prop-

erty was sold much below its actual value, the defendant, being the wrong-

doer, must suffer the loss of the depreciation. lb.

Where paper is consigned to a factor to sell on commission, and he has

not made any special advances upon the credit of the shipment, nor is

there any arrangement by which he is to have a general lien upon all ship-

ments for any general balance of advances previously made to the consignor,

the factor will not have any title to the paper, and he cannot maintain

trover against a sheriff who levies upon and sells the paper on an execu-

tion issued against th§ consignor. Peebe v. Mead, 6 Tiff., 587.

A. agreed verbally to buy of B. all the whalebone he could procure, at

a certain price, to be sent by a particular railway ; A. agreeing to pay the

carriage. Some whalebone, to an amount exceeding ten pounds in value,

was delivered at the railway station by B., and it was consigned to A.,

having been duly invoiced to him. The whalebone was lost during its

transit, and B. then wrote to A. requesting him to make a claim against

the company for the value ; but it was held that, as there had not been any

acceptance and receipt of the goods by A., within the statute of frauds, he

was not entitled to recover against the company for the loss. Coombs v.

Pristol <& Pkaer Railway Co., 3 Hurlst. & Norm. 510 ;
Norman v. Phil-

lips, 14 Mees. & Wels., 277.

A. and B. verbally negotiated in relation to the purchase of a horse by

the former of the latter. The parties misunderstood each other as to the

price, as A. thought he had purchased for thirty pounds, while B. thought

he had sold it for thirty guineas. Thereupon A. wrote to B., and offered

to split the difference, and added :
" If I hear no more about him, I will

consider the horse mine at thirty pounds fifteen shillmgs." No reply was

sent to this letter. No money was paid, and the horse remamed m B. s

possession. Six weeks afterward the defendant, an auctioneer who was

employed by B. to sell his farming stock, and who had been directed by

Wait 142
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B. to reserve the horse in question, as it had already been sold, by mistake

put it up with the rest and sold it. After the sale B. wrote to A. a letter,

which substantially amounted to an acknowledgment that the horse had

been sold to him; but it was held that A. could not maintain an action

against the auctioneer for the conversion of the horse, because he had

no property in it at the time the defendant sold it ; since, in Buch a case,

B.'s subsequent letter could not relate back so as to affect the defendant.

Felthouse v. Bindley, 11 J. Scott, N. S., 869.

Note 427, Vol. l, 817 a— Trover.

Certificates of stock were wrongfully taken from their owners, by a lad

sixteen years of age, and sold to the defendant for $3 a share, when the

stock was worth $10, and the defendant actually sold it for $7 a share

immediately afterward ; and it was held that this could not be a bona fide

purchase, and that the defendant had no better title to the stock than the

boy of whom he purchased it, and that on a refusal to return the stock, or

to pay its value to the owner on his demand, the defendant was liable in

trover, for the value of the stock, with interest. Anderson v. Nicholas,

1 Tiff., 600; S. C, 5 Bosw., 121.

Note 428, Vol. l, 818 a— Trover.

Where there is an executory sale of chattels, by which the title is not to

pass until the purchase price is paid, the purchaser cannot maintain trover

against the vendor until the price has been paid. Whitcomb v. Sungerford,

42 Barb., 177. A contract was made for the sale and purchase of a horse,

by the terms of which, the price was to be one thousand dollars, and one

hundred dollars was to be paid down, and the balance to be paid in thirty

days, with a condition that if the balance was not paid as agreed that the

one hundred dollars paid should be forfeited, and this was held to be an

executory and not an executed contract, which did not transfer the title or

the possession to the purchaser until the price was paid, nor any right to

maintain trover against the vendor for the horse, until the price was paid

in full. lb.

Note 429, Vol. l, 823 a— Trover.

Where a sale of grain was made on the terms that the cash was to be

paid on delivery of the grain at a specified storehouse, and the grain

was delivered and mixed with other grain of the same kind, but without

any waiver of the cash payment, which was duly demanded and insisted

upon by the vendor, it was held that this was not such an admixture as to

make the owners of such grain tenants in common of the entire mass ; and

that the vendor did not lose his ownership, but remained the owner of the

quantity delivered as though it had not been so mixed. Morgan v. Gregg,

46 Barb., 183. In such a case the vendor has a right, as against the pur-

chaser, to take that amount from the common bulk, and if the purchaser

refuses to allow this to be done, he will be guilty of a conversion of the

vendor's grain, and liable in trover therefor. lb. See note 230.

Note 430, Vol. l, 824 a— Trover.

In an action by a tenant to recover damages for the unlawful removal
of fixtures during his possession of the premises, proof of a demand of

«iuch fixtures of the defendant before the commencement of the action is

unnecessary. Beardsley v. Sherman 1 Daly, 325.

Note 431, Vol. 1, 825 a— Trover.

The defendant held two promissory notes, which purported to have been
made by the plaintiff, and under the pretext of counting the money which
ihe plaintiff had sent by an agent to pay them, and with a knowledge
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of the fact that the plaintiff did not intend to pay the notes, e3«;ept upon
the condition that they should be surrendered on payment, took the money
up from the table where it lay and put it into his pocket, without the con-

sent of the plaintiff's agent, and then seized the notes, and refused to sur-

render either notes or money to the plaintiff's agent ; and it was held, that

the taking of the money was tortious, and that no title to it passed to the

defendant, and that he was liable for its conversion. McNaughton v. Cam-
eron, 44 Barb., 406. In an action for the conversion, in such a case, the

defendant cannot set off the amount of his notes, even though the plaintiff

was justly indebted to him for the fuU amount of them. lb.

The assumption of dominion over personal property, in hostility to the

rights of the true owner, amounts, in law, to a conversion of the property.

Boyce v. Srockway, 4 Tiff., 490. The defendant received a number of

firkins of butter, a part of which he was notified belonged to the plaintiffs

;

but, notwithstanding this, he shipped them all as his own ; and it was held,

that this was a conversion of the plaintiff's property, for which he was
liable. lb.

If a person detains goods under any claim of interest in himself, so as to

deprive the person entitled to the possession of them of his dommion over

them, it is a conversion. JBurroughes v. Bayne, 5 Hurlst. & Norm., 296.

The defendant, who was in possession of the plaintiff's goods, under an

agreement which had expired, refused to deliver them up to the plaintiff

on demand, for the reason that they had been attached by the sheriff as

the property of one A., under a claim that the plaintiff held the title in

trust for and in fraud of the creditors of A. In an action against the

defendant, the jury negatived the existence of the alleged fraud ; and it

was held, that there was sufficient evidence of a conversion of the property

by the defendant. Rogers v. Weir, 1 Tiff., 463. In such a case, if the bailee

sets up the title of a third party as an excuse for not delivering up goods

to the owner, he makes himself a party to the controversy, and must stand

or fall by the title of such third party. lb.

JfoTH 432, Vol. 1, 828 a— Trover.

Where one claims the ownership and possession of chattels, it is not

necessary that he should have actual possession of them "before he can

be charged with a conversion of them. The possession of his agent is his

possession ; and if on demand, he refuses to permit his agent to deliver the

chattels, he is liable for a conversion the same as though such chattels had

been in his own possession, and he himself had refused to deliver them.

Bogers v. Weir, 7 Tiff., 463.

N'oTE 433, Vol. 1, 828 b— Trover.

A clerk of an incorporated company was authorized to act in the matter

of delivering up the plaintiff's goods to him, but he refused to deliver

them up when applied to by the plaintiff for them, without a written order

for their delivery ; but it was held that he had no right to attach such a

condition before delivering them up, and that his refusal was a refusal oa

the part of the company to deliver the goods, and rendered it liable.

Bameti v. Crystal JPaiace Co., 1 Best & Smith, 984.

JVoTE 434, Vol. 1, 832 a— JVegligence.

Where a railroad company employs a person to convey passengers to

and from one of its stations to an adjacent village, by means of a stage-

sleigh, it will be liable for an injury sustained by a passenger from the

negligent overturning of the sleigh by its owner or driver. Buffii v.

li-oy & Boston B. B. Co., 36 Barb., 420. Such a contract by the railroad

company is neither illegal nor against public policy, and in an action against
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the company for injuries arising from such negligence, it will be estopped

from denying the validity of the contract. lb.

In the management of its trains, the duty which a railroad company

owes to a shipper of freight while loading it, is that ordinary care which

every man owes to his neighbor, to do him no injuiy by negligence, while

both are engaged in lawful pursuits. Stinson v. If. Y. Central R. jR

Co., 5 Tiff., 333.

A railroad company which makes a " running switch " over the crossing

of the track by a public road in the populous part of a village, is guilty of

an act of gross and criminal negligence ; and if a person is injured at

such crossing by the act of the running switch, he may, if without negli-

gence on his part, recover from the company the damages sustained by
him, without other proof of negligence than the act of making and using

such running switch. JSrown v. iVl Y. Central H. H. Co., 6 Tiff., 597

;

affirming S. C, 31 Barb., 385.

The plaintiff who was a carman, was sent by his employer to the

defendant's premises to get and bring away some goods. After waiting
some time, he was directed by a servant of the defendants to go along

a passage to a counting-house, where he would find the warehouseman. The
passage was dark, and in going along it he fell down a staircase and was
seriously injured, but it was held that the defendants were not respons-

ible, inasmuch as there was no obligation on them to light the passage or

fence the staircase. Wilkinson v. Fairrie, 1 Hurlst. & Colt, 633.

The plaintiff brought an action for negligence, and in his complaint
alleged that the defendant was possessed of a hotel into which he had
invited the plaintiff to come as a visitor, and in which there was a glass

door, which it was necessary for the plaintiff to open for the purpose of

leaving the hotel, and which the plaintiff, by the permission of the defend-

ant, and with his knowledge, and without any warning from him, lawfully

opened for the purpose aforesaid, as a door which was in. a proper condition

to be opened ; that, nevertheless, by and through the mere carelessness,

negligence and default of the defendant, the door was then in an insecure

and dangerous condition, and unfit to be opened, and by reason of the said

door being in such insecure and dangerous condition, and by the then
carelessness, negligence, default and improper conduct of the defendant in

that behalf, a large piece of glass fell from the door and wounded the
plaintiff, but it was held that the complaint did not disclose any cause of
action. Southcote v. Stanley, 1 Hurlst. & Noi-m., 247. In giving judgment,
the court said :

" The rule applies to all the members of a domestic estab-

lishment, so that the master is not, in general, liable to a servant for injury
resulting from the negligence of a fellow-servant ; neither can one servant
maintain an action against an other for negligence whilst engaged in their

common employment. The same principle applies to the case of a visitor

at a house
; whilst he remains there he is in the same position as any other

member of the establishment, so far as regards the negligence of the
master or his servants, and he must take his chance with the rest."

' Where a municipal corporation undertakes the construction of a sewer
in one of the streets of a large city, where passengers are constantly passing
by day and by night, the corporation is bound to adopt some precautions
which will avert the danger to passengers while traveling the street at

night. Grant v. City of Brooklyn, 41 Barb., 381. A municipal corporar
tion, in opening a sewer in a street, threw the earth upon the sidewalk
usually traveled by foot passengers, and left it there during the night,
without any signal light or barrier, or protection erected around or near it,

to warn or turn passengers away from the danger, and the plaintiff, while
passing along the sidewalk at night, and in consequence of the obstruction,
fell into a hole and was injured ; and it was held that the corporation
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was guilty of negligence to which the plaintiff had not contributed, and was,
therefore, liable for the injury occasioned thereby. lb.
Where a company maintain a canal for their own profit, but they keep

it open to the public for navigation on payment of tolls, they are bound
only to take reasonable care that their canal may be navigated without
danger, and are not responsible for accidents which do not arise from the
want of this reasonable care. Exchange Fire Ins. Go. v. Delaware and
Hudson Canal Co., 10 Bosw., 180. The company are not, like common car-
riers, subjected to the responsibility of insurers. Nor is the nature of their
duty, or the degree of care imposed on them, affected by the fact that
their regulations prescribe the length and management of the boats, or the
depth to which they may be loaded, if the damage was not caused by con-
forming to such regulations. lb. A canal boat, in all respects suitable for
navigating the defendants' canal, and properly managed, while making a
trip, struck against a stone in the bottom of the canal, and, with its cargo,
was injured and 'sunk ; and it appeared that the same boat had made pre-
vious trips in safety during the same season, one of which was about a
week betore the injury. It was testified that the stone did not look as if

it had been long in the water ; but it was not visible to persons in the boat
or on shore ; and there was no evidence how it came to be in the canal, or
of the probable cause of its being there, or that the defendants or their
officers knew it was there ; and it was held that the company were not
liable, in the absence of proof that they had failed to use reasonable care and
caution to keep the canal in a suitable condition for safe navigation;
and that the facts of the case did not raise a presumption of negligence. lb.

A person entitled to the minerals under the land of an other, with
license to make a main shaft into it, is, in the absence of any stipulation to

the contrary, under a legal obligation to the owner of the surface soil, to

fence the shaft, so as to prevent it from being a source of danger to his

cattle which may be upon it; and he is liable to an action for an injury
accruing to these cattle, from the want of such fencing. Williams v.

Grmcott, 4 Best & Smith, 149.

Where an accident happens to a passenger, on a line of railway, either

by the carriage breaking down or running off the rails, that is prima facie
evidence for the jury of negligence on the part of the railway company

;

and if such evidence is not rebutted by evidence on the defendants' pai-t,

the jury may find a verdict against the defendants. Dawson v. Manchester,
cfcc. Railway Co., 7 Hurlst. & Norm., 1037.

But if it be assumed that it is prima facie evidence of negligence in a

railway company, because a train has got- off the line, such evidence is

entirely rebutted by proof that the accident arose from a willful and
wrongful act of a stranger. Latch v. Rumner Railway Co., 3 Hurlst. &
Norm., 930 ; Deyo v. N. Y. Central R. R. Co., 1 Tiff., 9.

A public body, though acting gratuitously for the benefit of the public,

is responsible for damages resulting from the negligent performance of that

duty. Clothier v. Webster, 12 J. Scott, N. S., 790.

Few questions more frequently arise than those which relate to the degree

of negligence necessary to bar a plaintiff's right of action, for an injury

occurring at a railway crossing. The Court of Appeals have expressed the

rule in very clear terms : " Ordinary care requires the traveler to look

for a train upon approaching a railroad track. If he cannot see by reason

of obstructions, it requires him to stop just short of the track and listen.

If he does more than this, it is extraordinary caution, and what is not

required on the part of the plaintiff, to entitle him to recover against a

railroad company, which has culpably omitted to sound an alarm before

reaching the crossing, if the jury believe that the accident would not have

occurred, provided the usual signals had been given." Besiegel v. N. Y.
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Central R. It Co., 31 How., 181, 188 ; see also. Wilds v. Hudson River

R. R. Co., 2 Tiff., 315.

Where a railroad company, by its own act, in piling its wood, obstructs

the view of travelers upon a public highway, so that the approach of a

train at a road crossing cannot be seen until a traveler is upon the track,

and a traveler who has driven upon the track with due care, by looking

for the train, as soon as looking would be of any service, he will not be

deemed guilty of negligence in not stopping Ms team to ascertain if a train

was approaching, and if the traveler is killed by the oars, at such crossing,

the company will be deemed guilty of negligence, and held liable therefor,

Maokay y. JSf. T. Central R. R. Co., 8 Tiff., 15.

So, where a railroad company fails to give the usual warning at a road

crossing, this is such negligence as renders them liable to a person who is

injured in crossing, without watching for a train, as he has a right to

assume that no train is near when no signal is given. Ernst v. JSudson

River R. R. Co., 8 Tiff., 9.

In an action brought to recover damages from the defendants, for negli-

gently running over the plaintiff in the street, it appeared that the plaintiff,

when crossing at a street corner, was knocked down by the defendants'

vehicle, which was driven at a rapid rate around the corner ; and it was

held that an ordinance of the corporation, forbidding any driving faster than

a walk, in going round the corner of any street, was admissible in evidence,

not as furnishing proof of negligence on the part of the defendants, but as

tending to relieve the plaintiff from the imputation of negligence on his

part. Williams v. CKeefe, 9 Bosw., 536. In such actions, negligence,

whether on the part of the plaintiff or of the defendant, is a question of

fact for the jury to determine. lb.

The plaintiff was walking in a public street, past the defendant's shop,

when a barrel of flour fell upon him from a window above the shop, and

seriously injured him; and this was held to be prima facie sufficient

evidence of negligence to go to the jury, and to cast upon the defendant

the burden of proving that the accident was not caused by his negligence.

Byrne v. Boadle, 2 Hurlst. & Colt, V22.

The defendant's horse was grazing on a highway, and while there kicked

the plaintiff who was a child playing there. There was no evidence to

show how the horse came on the spot, or what induced him to kick the

child, or that he was accustomed to kick, and it was held that this was not

sufficient evidence to authorize a jury to infer that the defendant had been

guilty of actionable negligence. Cox v. Burhridge, 13 J. Scott, N. S., 430.

Note 435, YoL. 1, 833 a— Negligence.

An individual has a right to set fire to log heaps on his own premises ;

and if the wind rises and carries the flames to his neighbor's premises, in

consequence of which the buildings of the latter are destroyed with their

contents, no action will lie without proof of negligence on the part of the

person kindling the fire. Calkins v. Barger, 44 Barb., 424 ; Stua/rt v.

HawUy, 22 Barb., 619. The fact that the person kindling the fire left

home on the day on which his neighbor's buildings were burned, and

without leaving any one to watch the fire, and the fact that he was absent

when the fire occurred, does not show such negligence or carelessness on

his part as to render him liable for the damage done. lb. If at the time

he left home, there were no indications of a sudden change in the weatner,

no manifestations that it would be windy or tempestuous ; or that a storm

was brewing, or that any imminent danger was approaching, he cannot be

charged with negligence for leaving home, especially when it does not

appear that he could have prevented the injury if he had been at home. lb.

Where the building of an individual is burned by reason of his negli
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gence, and in consequence thereof the fire extends to neighboring or

adjoining buildings, and consumes them ; the owners of the latter build-

ings cannot maintain an action against the negligent party to recover the

damages sustained from the fire. Ryan y.N'.Y. Central M. JR. Co., 8

Tiff., 210. A railroad company by the negligent use of one of its engines,

set fire to one of their wood-sheds, which was burned, and the fire extended

to the plaintiff's house a distance of one hundred and thirty feet from the

shed, and comsumed that also, but it was held that he could not maintain

an action against the company to recover for his loss. lb.

]}foT£! 436, Vol. 1, 834 a— NegligeriGe.

Where A. leases premises to B., with a covenant to keep the buildings

in repair, and he neglects to do so, whereby one of the buildings falls and
di-aws down with it a building of an adjoining proprietor, and injures the

property of the latter which is in such building, an action will lie in favor

of the latter against A., for the injury sustained. Benson v. Suarez, 44

Barb., 408 ; S. C, 28 How., 511 ; 19 Abb., 61. A passenger who is injured

in attempting to leave the cars when he sees two trains approaching each

other at such a rate of speed as to make a serious collision inevitable, is

not to be deemed guilty of negligence ; and although at the time of the

injury the plaintiff was on the platform of the cars, attempting to escape,

this is not a violation of the rule requiring passengers to remain inside, and

prohibiting them from standing on the platform of the cars while in

motion; nor will it excuse the company from liability. Buel v. JST. Y.

Central R. B. Co., 4 Tiff., 314.

. The law will never hold it imprudent in any one to act upon the pre-

sumption that an other, in his conduct, will act in accordance with the

rights and duties of both, even though such other has once conducted

himself in a contrary manner. JVewson v. JV. Y. Central B. B. Po., 2 Tiff.,

383. N. was unloading the defendants' cars at the place on the side

track, where, by agreement with the owners of the freight, they had been

left for unloading, and at the very point designated by the defendants'

agent, and was using his team for that purpose, as all the parties contem-

plated at the time when such arrangement was made. While N. was thus

engaged, a locomotive approached on the main track, and his horses

becoming frightened, he received an injury which resulted in his death
;

and it was held that it was a part of the agreement between the owners

of the freight and the railroad company that the person going for freight

should not be molested, or endangered in his person or property, by any

act or proceeding on the part of the company, and that they owed a plain

duty to N". not to expose him to danger, while there, employed in that

manner, and that it did not lie with them to say he was guilty of negli-

gence in going there, under the agreement, even though he was warned

that it was a dangerous place. lb..

Where the negligence of an employer results in an injury to his eniploy6,

the latter may maintain an action to recover damages for the mjury.

Connolly v. PoiUon, 41 Barb, 366. It is the duty of the employer to

exercise care and prudence, that persons in his employ shall not be exposed

to unreasonable risks and dangers, and the employ^ has a right to under-

stand that his employer will exercise that diligence in protecting him from

injury. lb.
i, • i> i

• j

The plaintiff, who was not a ship carpenter, or a mechanic ot any kind,

and who knew nothing about the construction of scaffolding, or the forces

it would be required to resist, was put into the hold of a gunboat, by his

employer, a ship builder, to remove the chips and rubbish under a scaffold;

and it was held that he had a right to rely upon the superior knowledge

of his employer, and upon his care and prudence that the scaffold was ot
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BuflBcient strength to insure him against all harm ; and that, although the

plaintiff, in pursuance of his employer's orders, assisted in piling planks

upon the scaffold, which fell, from the weight so placed upon it, and thus

injured the plaintiff, this was held not to he such negligence as to bar his

action against his employer. lb. See also Roberts v. Smith, 2 Hurlst. &
Norm., 213.

Note, 437, Yoij. l, 834 h— Negligence.

Before a railroad company can be made liable for an injury to a passenger,

occasioned by a train of cars running off the track, it must appear from

the evidence that the defendants were guilty of negligence ; and where it

appears that the train was thrown off of the track by the wrongful act of

some unknown person, who maliciously drew the spikes which fastened

the chairs and rails, and removed the rails, the railroad is not liable for the

injury resulting therefrom. Deyo v. N. Y. Central H. JR. Co., 1 Tiff., 9.

In an action to recover damages for an injury alleged to have been caused

by the negligence of the defendants, it! must appear that the plaintiff's acts

did not concur in causing, or contribute, in any degree, to the result; and
where it appeared that the plaintiff's servants, after nightfall, moved their

canal boat from pier to pier, across the mouth of the defendants' ferry slip,

under circumstances making the attempt somewhat hazardous and liable to

delay, it was held that their negligence must be deemed to have contributed

to a collision, which resulted from the approach of the ferry-boat while the

canal boat was being moved, and that a verdict for the plaintiff could not

be sustained. Delafield v. Union Ferry Co. of Brooklyn, 10 Bosw., 216;
Deyo ^r.JSr. T. Central B. B. Co., 7 Tiff., 9

JVoTU 438, Vol. l, 835 a— Negligence.

In actions to recover damages for injuries resulting from negligence, the

general rule is, that the defendant's negligence makes him liable unless

the plaintiff has done something to contribute to the accident. Haley v.

Marie, 3 Tiff., 208. And although the plaintiff has been guilty of negli-

gence, yet, if his negligence had nothing to do with causing the injury, the

defendant has no right to seek on that account to excuse the negligence on

his part which caused the injury to the plaintiff; and in an action for

damages caused by a collision of boats, the judge may properly instruct

the jury that, although the plaintiff's boat was without a helmsman, that

is a matter of no consequence, unless the absence of the helmsman con-

tributed to the injury. lb.

Where the plaintiff in the exercise of common and ordinary prudence,

had ample time to cross a street before the defendant's horse car could

reach her, but by an accident she slipped and fell upon the railroad, and
was run over by the horses and car, it was held that the company was lia-

ble in damages. Baxter v. Second Avenue B. B. Co., 30 How., 219.

iV^OTjE'439, Vol. l, 836 a— Negligence.

In an action brought by a father, to recover damages for injuries result-

ing to his infant child by running over it by street horse cars, and in

determining what would or would not be negligence on the part of a child

six years of age, it is not to be understood that a child of that age is to be

held to the same degree of caution, foresight and discretion that would
be exacted from an adult. Honegsberger v. Second Avenue B. B. Co., 1 Daly,

89. If a child exercises the caution of one of its years, that is all that can

be required of it ; more would be impossible, and the law does not require

impossibilities. lb.
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HFOTE 440, Vol. l, 836 b— Negligence.

Where a gas company introduces gas into a house by means of pipes
connecting with its works, and there is a defect in the pipes, by means of
which the gas escapes into the house, of which the company is duly notified,

if they send an agent to make repairs and stop the leak, they will be liable

for the negligence of the agent sent to do the work; and if he negli-

gently causes an explosion, by lighting a match, and one of the family in

the house is thereby injured, the company will be liable for the damages
Lannen v. Albany Gas lAght Co., 46 Barb., 264. If the infant injured

was free from negligence, the negligence of the father will not be imputed
to the infant, where no such result would be permitted in case the infant

had been an adult. lb.

Refreshment rooms and a coal cellar, at a railway station, were let by
the company to one S., and the opening for putting coals into the cellar

was in the arrival platform. A train of cars came in while the servants

of a coal merchant were shoveling coals into the cellar for S., and the
plaintiff, who was a passenger on the train, while passing out of the station

in the usual way, and without any fault on his part, fell into the cellar

opening, which the coal merchant's servants ha4 negligently left insuffi-

ciently guarded, and it was held that S., the occupier of the refreshment
rooms and of the cellar, was responsible for this negligence. Pickard v.

^ith, 10 J. Scott, N. S., 470.

The plaintiff was driving a wagon with three horses, along a highway,
walking in the usual way, at the head of the leading horse, on his proper
side of the road. The defendant and his groom were riding by at a fast

pace, when meeting the wagon on the wrong side, and when, just as he
passed the plaintiff, the groom touched his horse with a spur, and the

horse kicked out and struck the plaintiff, and this was held to be such an

act of negligence on the part of the groom, in using a spur when so near

to the plaintiff, as to authorize a jury to find the defendant guilty of negli-

gence, and liable for the damages sustained by the plaintiff. North v. Smith,

10 J. Scott, N. S., 512.

JSToTM 441, Vol. 1, 837 a— Negligence.

Tne plaintiff was a passenger on a city railroad car, and indicated his

wish to alight at the place where the car was then stopping, by requesting

the driver to keep on the brake, who replied, " yes, sir," but instead of

suffering the car to remain stationary until the plaintiff could alight, he

turned the brake and set the car in motion, thereby precipitating the

plaintiff into the street as he was in the act of alighting, and causing an

injury to the plaintiff; and it was held this was evidence of negligence,

proper to be submitted to a jury, and that the plaintiff could not be non-

suited ; and also, that it was not negligence to make his request of the

driver instead of the conductor, and that it was no fault in the plaintiff

that he got off of the front instead' of the rear end of the car, where he

had got on the front end without objection, and without notice that he must

not get off at the front platform. Mulhado v. Brooklyn City E. B. Co.,

3 Tiff., 370.

Note 442, Vol. l, 838 a — Negligence.

Where a railroad company undertakes to lay down a rail track along a

street, which is a public road, they are bound to lay it down properly, and

to keep it in a -proper condition thereafter. Fash v. Third Avenue B. B.

Co., 1 Daly, 148. And where a railroad company left a projecting spike

in a rail, which was left exposed by the sinking of the adjacent street

pavement, and, in consequence whereof, the plaintiff's carriage came in

contact with the spike, and the plaintiff was thrown out and injured, it

Wait 143
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was held that the company was guilty of negligence, and that the plaintiff

might recover his damages, lb. In such a case, it is of no consequence

that the sinking of the pavement caused the spike to be exposed and thus

cause the injury, since it was negligence in the company to allow the spike

to project, and thus be a means of causing the injury. lb.

JSToTE 443, Vol. 1, 838 b — Negligence:

Persons who are intrusted with the performance of a public duty, and

who discharge it gratuitously, and who are not personally guilty of negli-

gence or default, are not responsible for an injury sustained by an individual

through the negligence of workmen employed under them. SoUiday v.

St. Leonards, 11 J. Scott, N. S., 192, 209, note.

A. and B., who were separate contractors, contracted with the ward

school officers in the city of New York, with the consent and approval of

the board of education, to build a brick school house ; A. to do the car-

penter's work and B. the mason's work. From the unskillful manner in

which the mason's work was done, the wall fell in before the building was
completed, and thus injuring A.'s work and subjecting him to loss and

damage. In an action brought by A., against the city corporation, to

recover damages for the' negligence of B., it was held, that although the

defendants were the owners of the school house, they did not employ, and

that they had no right under the school laws, to employ B., and that,

therefore, the corporation was not responsible for B.'s negligence. Tread-

well V. Mayor <&g. ofNew York, 1 Daly, 123.

The granting of a license, by the officers of a municipal corporation, to

a plumber, to make and connect service pipes, for conducting water from

the distributing pipes of the city to private houses, and the giving of a

special permit to him to connect with a city sewer, under the direction of

the city inspectors, does not make the plumber an officer or servant of the

city, while he is in the employment of private parties. Borlon v. City of
BrooMyn, 46 Barb., 604. And, ia such a case, the city is not liable for

the damages occasioned by the negligence of the licensed plumber in not

guarding an excavation made by him in the street, and leaving a pile of

earth thereon, while doing the work under such license and permit. lb.

A municipal corporation is not liable for the acts of its inhabitants in

obstructing its streets, when it is not shown that its officers had notice of

the obstruction, and when notice cannot be presumed from lapse of

time. lb.

NoTM 444, Vol. 1, 838 c— Negligence.

Where a person employs an other to do a lawfiil act, it must be pre-

sumed, in the absence of evidence to flbe contrary, that he employed him

to do it in a careful and proper manner ; and unless the relation of master

and servant exists between them, the master is not responsible for the

negligent manner in which it is done. Butler v. Hunter, 7 Hurlst. & Norm.,

826. And, therefore, where the plaintiff and the defendant were owners

of adjoining ancient houses, and an architect was employed by the defend-

ant, to superintend the repairs of his house, who considered that it was

necessary to pull down and rebuild the party-wall, the defendant agreed with

a contractor to do the work for an estimated price, and the workmenof
the contractor, in pulling down the wall, removed a brest-summer which

was inserted in the party-wall, between the plaintiff's and the defendants

house, without taking any precaution, by shoring, or otherwise, in conse-

quence of which the party-wall of the plaintiff's house fell, and it was held

that there was no evidence to go to the jury, as to any liability of the

defendant for the negligence, and that the action could not be maintained. lb.
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Note 445, Vol. l, 839 a— Negligence.

In an action by a servant against his master, to recover damages for an
injury occasioned in the course of his employment, by reason of the use
of defective or unsuitable machinery, it must appear that the machinery
was, in fact, defective ; that the injury was occasioned by such defect, and
that the defendant had notice of it. Kunz v. Stuart, 1 Daly, 431.
The plaintifiF was employed by the defendant to oil dangerous machinery.

At the time the plaintiff entered upon the service, the machinery was fenced,
but the fencing became broken by accident. The plaintiff complained of
the dangerous state of the machinery, and the defendant promised him
that the fencing should be restored. The plaintiff, without any negligence
on his part, was severely injured in consequence of the machinery remain-
ing unfenced, and it was held that the defendant was liable for the injury.
Clarice v. Holmes, 1 Hurlst. & Norm., 937; affirming 6 Hurlst. & Norm., 349.
But a master is not liable for injuries to his servant, while using machinery

in the employment of his master, if the servant has the same means of
knowledge of its safety as the master has ; and if, at or before the time
the accident occurred, there was nothing to indicate any danger, such as
demanded or suggested precautions, which were omitted. Loonam v.

Brockway, 28 How., 472.

iV^orj? 446, Vol. 1, 839 i— Negligence.

Where a servant is injured or killed while in the employ of his master,
by an accident, resulting from the habitual negligence of his fellow-servants,
which is known and acquiesced in by the master, the master will not be
hable to an action by the servant, or, if he be killed by his representa-
tives, if the servant has by his own negligence at the time in knowing and
disregarding the danger materially contributed to the accident ; but unless
there is such contributary negligence, then the master is liable. Senior v.

Ward, 1 Ell. & E., 385. The defendant, who was a proprietor of a colliery,

published, in pursuance of statute, certain special rules, one of which pro-
vided for the testing, each day, in a particular manner, the rope by which
the pitmen descended into the mine. This rule, to the defendant's knowl-
edge, was habitually violated by the banksmen and others, whose duty it

was to carry out the rule. S., a pitman in the defendant's employ, who
knew of the rule and of its habitual violation, refused, though advised by
the banksmen, to examine the rope, which had been accidently injured the
night before, and had not been tested since, before descending into the pit..

The rope broke, and S. was killed, and it was held that the defendant was
not liable in an action by S.'s administratrix. lb.

While the defendant's porters were lowering bales of cotton from the
defendant's warehouse, and his carter was receiving them into his lorry,

the plaintiff, who was waiting with a lorry to receive a load of cotton for

his master, at the request of defendant's carter, assisted him, and in conse-

quence of the negligence of the defendant's porters, a bale of cotton fell

upon and injured him. There was no negligence or want of reasonable

care on the part of the plaintiff or of the defendant's carter, and it was held
that the defendant was not liable to an action. Potter v. Faulkner, 1 Best &
Smith, 800 ; Degg v. Midland Bailway Co., 1 Hurlst. & Norm., 773. The
rule of law, that a master is not in general responsible to his servant for

any injury occasioned by negligence of a fellow-servant, in the course of

their common employment, applies to the case of a person who is injured

while voluntarily assisting the servants in their work. lb.

The plaintiff, who was a servant of J. & Co., who were employed by the

defendants to carry cotton from a warehouse, was receiving the cotton

into his lorry, when, in consequence of the negligence of the defendants'
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porters, in lowering the bales from an upper floor of the warehouse, a bale

fell upon him ; and it was held that the plaintiff and the defendants' servants

not being under the same control, or forming part of the sarne establishment,

were not so employed upon a common object, af to deprive the plaintiff

of a right of action against the defendants for such negligence. Abraham
V. Reynolds, 5 Hurlst. & Norm., 143.

A railway company is not liable for an injury to the guard of a

train, where it was occasioned by the negligence of the "ganger " of the

platelayers in not keeping the permanent way in proper repair and condition,

because the two servants are engaged in one common object, which is the

safe conduct of the passengers on their journey. Wallers. Southeastern

Railway Co., 2 Hurlst. & Colt., 101, 112, note.

Jf^oTB 4:4:1, Vol. 1, 840 a — Negligence.

A master is not responsible for an injury occasioned to a servant by
tackle which was defective, through the neglect of a fellow-servant, if

there be no negligence or want of care on the part of the master, either as

respects the providing of proper machinery, or the competency of the

servant. Searle v. Lindsay, 11 J. Scott, N. S., 429. The plaintiff was
engaged as third engineer on board a steam vessel, of which the defendants

were the owners, and, whilst engaged, with others, under the orders of the

chief engineer, in turning a winch, one of the handles came off, on account

of the defective and unsafe condition of the machine, owing to the negli-

gence of the chief engineer, and the plaintiff was in consequence seriously

injured; but it was held that the owners were not liable. lb.

A complaint alleged that the defendants were the owners of a coal mine,

and that the plaintiff was employed by them as a collier ; that in the course

of his employment as a collier it was necessary for him to descend and
ascend through a shaft constructed by the defendants ; that by the negh-
gence of the defendants the shaft was unsafely constructed, and was, by
reason of its not being sufficiently lined or cased, in an unsafe condition,

which the defendants well knew ; and that by reason of the premises, and
also, as the defendants well knew by reason that there was no sufficient or

proper apparatus provided by the defendants to protect the plaintiff from
injuries, arising from the unsafe condition of the shaft, a stone feU from
the site of the shaft on the head of the plaintiff, and he was dangerously
wounded. Issue was jomed thereon, and on the trial it appeared that S., one
of the defendants, was manager of the mine, and that it was worked under
his personal superintendence ; and that the plaintiff was not aware of the
state of the shaft. The jury found that the defendants were guilty of

personal negligence, and it was held that both defendants were liable.

Mellors v. Shaw, 1 Best & Smith, 437.

JSFoTE 4:iS, Vol. 1, 841 a— Negligence.

In an action for an injury by fire, which was alleged to have been caused
by a locomotive, the plaintiff proved that the fire' broke out shortly after

the passing of the defendants' engine, and that the engine had none of the
appliances which had been long in use to prevent sparks or hot cinders
from issuing from the chimney or the fire-box, and that there was no other
way of accounting for the fire than by assuming that it was caused by a
spark or cinder from the engine. The defendants proved by several scien-

tific witnesses that the engine in question was so constructed as to render
unnecessary any of the safeguards suggested by the plaintiff's witnesses

;

and, further, that it was impossible that sparks or cinders could have been
thrown out so as to have caused the damage complained of, and it was
held that the question whether there was negligence was for the jury, and
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that a verdict in favor of the plaintiff was conclusive. JFi-emantle v. London
& Nortlmiestern Railway Co., 10 J. Scott, E". S., 89.

iVoT^ 449, Vol. 1, 841 h— Negligence.

The statute which requires railroad corporations to maintain cattle guards
at road crossings is as applicable to the crossings in the streets of AriUages

as to crossings over country highways. Brace v. N. Y. Central Railroad
Co.., 13 E. P. Smith, 269. But in such a case, the statute does not con-

template that, where a railroad running along a street is crossed by an other

street the passage in the latter is to be impeded by cattle guards running
longitudinally along the railroad and across the street. lb.

Railroad companies are required, by statute, to erect and maintain

fences on the sides of their roads, and to construct and maintain cattle

guards at all road-crossings, suitable and sufficient to prevent cattle, horses,

sheep and hogs from getting ou to such railroads ; and if they omit this duty
and horses or cattle are killed by passing trains, in consequence of the

omission to buUd or keep up cattle guards, the company will be liable

for the resulting damages. Bradley v. Buffalo, JST. Y. d; Erie JR. R. Co.,

1 Tiff., 427. It win be no excuse for the company to show that the

crossings were at or near their depot, and that cattle guards would, if

built at that place, be an inconvenience to the company. lb. If a railroad

company finds it inconvenient to build cattle guards at road crossings

near its depot or station, it must take the chances of paying for injuries

sustained by their not being built, or it must keep a sufficient watch to

prevent accidents. lb.
'

Note 4:50, Vol. l, 844 a— Negligence.

In an action to recover damages occasioned by a collision of vehicles

in a highway, it appeared that the collision was caused by the plaintiff's

unwisely and unnecssarily turning his horse, so as to throw the rear part

of his cart against the defendant's cars, and it was held that the plaintiff

was not entitled to recover, and that a verdict in his favor must be set

aside. Suydam v. Grand Street & Newtown R. R. Co., 41 Barb., 375

;

S. C, 17 Abb., 304. "When a collision does occur, in such a case, the

presumption of negligence is always against the driver of the cart, and

not against the conductor of the railway car, for the obvious reason that

the former can deviate from the track, which the latter cannot do. lb.

Note 451, Vol. 1, 845 a— Negligence.

The defendant bought a horse at Tattersal's, and the next day took

him out to "try" him, in Finsbury Circus, a much frequented thorough-

fare. From some unexplained cause, the horse became restive, and,

notwithstanding, the defendant's well-directed efforts to control him,

he ran upon the pavement and killed a man, but it was held that no

action could be maintained by the representaUves of the deceased, because

there was no actionable negligence. Hammach v. White, 11 J. Scott,

N. S., 588.

Note 452, Vol. l, 854 a— Frauds in Sales, Sc.

Although a contract may be perfect in form, yet if it was procured by

fraud it will be void in law, at the election of the injured party ; and where

a creditor obtains a pledge of property by means of falsehood or fraud, no

intere^ in the pledged property will vest in him, even though the property

should not be redeemed by the pledgor. Mead v. Bunn, 5 Tiff., 275.

An executory contract for the sale of personal property cannot be

enforced, where the vendor was induced to enter into it by means of

the false representations of the purchaser, upon which representations the
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vendor relied in making tlie contract. Smith v. Countryman, S Tiff., 6^5

And whenever the fraud is such that the vendor might avoid the contract

he is equally entitled to avail himself of the fraud to defeat the enforce

ment of the contract against him. lb. Any representation that affects the

price of an article, in regard to which one party places confidence in

the other, will, if relied on, and is false, and the party trusting to the repre-

sentations is injured, render the contract void. lb. A vendor of property

may put upon the purchaser of property the responsibility of informing

him correctly as to the market value, or any other fact known to him,

which affects the market price of the property, and if the purchaser

answers untruly, the purchase will be void, by reason of the fraud. In

such a case, the purchaser is not bound to answer, but if he does answer,
he is bound to speak the truth. lb.

NoTB 453, YoL. 1, 855 a— Fraud in Saks, <&c.

Fraud and fraudulent intent is always a question of fact for the jury,

and although there are cases in which it is said the law presumes fraud

from certain acts, yet that presumption is only the conclusion of the law
upon the facts as they are proved. WaJceman v. DaUey, 44 Barb., 498.

IToTM 454, Vol. 1, 857 a— Maud in Sales, Sc.
" Every contracting party has an absolute right to rely on the express

statement of an existing fact, the truth of which is known to the opposite

party, and unknown to him, as the "basis of a mutual engagement; and
he is under no obligation to investigate and verify statements, to the truth

of which the other party to the contract, with full means of knowledge,
has deliberately pledged his faith." Mead\. Bunn, 5 Tiff., 275, 280, per
PoETEE, J. ; Clark v. Rankin, 46 Barb., 570.

Whatever may be the rule in regard to the duty of a purchaser to

examine the property for himself, where no questions are asked by him,
and nothing is said or done by the seller to mislead or deceive, it is clear

enough that the purchaser has a right to trust to the declarations of the
seller, as to the condition of the thing purchased, and he may omit to make
any examination of it, without losing his right to maintain an action for

fraud, in case a fraud is practiced on him by the seller. Willard v. Merritt,
45 Barb., 295 ; Wilbur v. Cartright, 44 id., 536.

JSToTE 455, Vol. l, 860 a— Frauds in Sales, tfec.

A mere omission by a vendor of chattels to volunteer information without
inquiry, of a difficulty known to him, and unknown to the purchaser, does
not constitute fraud and entitle the party to damages. The vendor has a
perfect right to be silent, leaving the purchaser to examine for himself or
to require a warranty, and unless by words or acts he leads him astray, he
is not liable for the fraud. He may let the buyer cheat himself, but must
not actively assist him. McDonald v. Christie, 42 Barb., 36.

If a person purchases an article which is to be manufactured for him,
and the manufacturer delivers it with a patent defect which may render it

worthless, if the purchaser has had an opportunity of inspecting it, but has
neglected to do so, the manufacturer is not guilty of a fraud in not pointing
out the defect. Horsfall v. Thomas, 1 Hurlst. & Colt., 90. Where a manu-
facturer is employed to make an article, and he does so, but it has a defect
which the purchaser might see on examination, and the defect is such that
he might_ refuse to receive it on that account, yet, if he omits to make any
examination, but gives his notes for the purchase-money, it will be no
defense to an action on them to allege that he was induced to give the
notes by fraud. lb.



NOTES TO VOL. I. 1143

yoTE 456, Vol. 1, 862 a— Fraud in /Sales, <&c.

If a vendor is ignorant of any unsoundness, or other defect in the article

sold, a mere representation of soundness will not render him liable, where
he is sued for fraud or- deceit in the sale, because the purchaser has
afterward discovered that there was a secret defect in the article which
was unknown to both parties at the time of the sale. Binnard v. Spring,

42 Barb., 470. If it is intended to make the vendor accountable, under
such circumstances, he must be required to warrant the thing sound, or free

fi-om defects. lb. A canal boat was sold, and at the time of the sale her
timbers were affected by " dry rot," which was a secret defect that was
then unknown to both vendor and purchaser, and the defect was one which
neither party could discover by mere inspection. The purchaser had the

same means of detecting the defect that the vendor had, and the purchaser

used the boat a month without discovering the defect ; and it was held

that the assertion of the vendor that the boat was sound was not fraudu-

lent, because he had good iieason to believe that the boat was sound, since

he had used it for years, without the exhibition of any evidence of

unsoundness. lb.

Note 457, Vol. 1, 871 a^Heplevin.

Where property has been fraudulently purchased, ^nd the purchaser has

transferred it to his general assignee, a demand of the property must be

made of him before replevin can be maintained, against him by the

defrauded vendor. White v. Dodds, 42 Barb., 554..

/

2foTE 45S, Vol. l, 872 a— Replevin.

Where property is taken from the owner, for a tax assessed on him
under a statute of the United States, he cannot replevy such property.

OfSeiUy y.G-ood, 18 Abb., 106.

KoTE 459, Vol. 1, 874 a— Replevin.

Where a party is in possession of land, claiming adversely to all others,

and he sells to a third party hay, cut therefrom during such occupancy, the

legal title to the hay passes to his vendee, as against a party who claims

title to the premises but who is not in possession of them. StockweU v.

PMps, 7 Tiff., 363. Although the claimant who is out of possession is

the true owner of theJand, he must regain_ legal possession, by ejectment

or otherwise, before he can maintain replevin for the crops which were cut

by the party then in possession ; and if he brings replevin for the hay

against the purchaser from the possessor, before regaining possession, he

will fail in the action, since replevin will not lie for the_^ unlawful taking,

unless trespass could be maintained, and that action will only lie for an

injury to land when the plaintiff was in possession, at the time of the

injury. Ibt

IfoTE 460, Vol. 1, 876 a— ^Replevin.

After an action of replevin has been commenced, by the service of a

summons, a voluntary taking of the property, not from the defendants

themselves, but by the plaintiff's picking it up where he chanced to find it,

does not extinguish his right of action. IVacy y. K T. & Harlem R.

R. Co., 9 Bosw., 396.

iVb™ 461, Vol. 1, 880 a— Denial.

An allegation in a pleading, of an amount of unliquidated damages or a

value, IS not to be taken as true by an omission to deny it, except to sustam

jurisdiction or show the performance of a contract requiring such value^ or

the like. Stuart v.Rinsse, 10 Bosw., 436, 446.
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N'oTE 462, Vol. 1, 886 a— Affirmative Defenses.

If, in an action upon a promissory note, the defendant^ does not set up

usury as a defense, but merely denies that the plaintiffs are bona fide

holders, and merely alleges that the note was without consideration and

void, he cannot defeat a recovery upon the note on the ground of usury.

Mechanics'' Bank of Williamsburgh v. Foster, 44 Barb., 87. So in an

action against an indorser of a promissory note, the indorser must set up

usury as a defense if he desires to make that defense available, and if the

answer does not show that the contract of indorsement was usurious, evi-

dence tending to prove that fact will not be admissible. Morford\. Davis,

1 Tiff., 481.

Note 463, Vol. 1, 887 a—An other Action Pending.

A judgment recovered by one of several joint debtors, cannot be pleaded

as a defense to a subsequent action against the other joint debtors in

respect of the same cause, unless the plea shows that the judgment was
recovered on a ground which operated as a discharge of all. Phillips v.

Ward, 2 Hurlst. & Colt, 717. But a judgment against one of two joint

debtors, is a bar to an action against the other ; though the rule is other-

wise where the debt is joint and several. King v. Soare, 13 Mees. & Wels,,

494; see also vol. 1, 947, 948, 955, 956.

iVbr^ 464, Vol. l, 887 h—An other Action Pending.

Where a justice of the peace has erroneously dismissed an action against

the remonstrance of the plaintiff, the action is at an end ; and an appeal to

the county court wiU not restore it, so as to enable the plaintiff to plead its

pendency as a bar to an action subsequently commenced by the defendant

to recover a demand which he would have been bound to interpose as a

set-off if the first action were still pending before the justice. Lord v.

Ostrander, 43 Barb., 337.

Note 465, Vol. 1, 893 a— Infancy.

Where an infant obtains property by falsely representing himself to be
of full age, an action of tort may be maintained against him, either to

recover the property back, or to recover damages, upon the ground that he

obtained the possession of it wrongfully. Eckstein v. Frarik, 1 Daly, 334.

In an old case it was said :
" If an infant is old and cunning enough to con-

trive and carry out a fraud, he ought to make satisfaction for it." 2 Eq.
Cas., Abr., 515.

Note 4:%&, Vol. 1, 900 a— Drunkenness.

Voluntary intoxication does not furnish any excuse or immunity for

crime ; and so long as the offender is capable of conceiving a design, he
will be presumed, in the absence of contrary proof, to have intended the

natural consequences of his own acts. Kenny v. People, 4 Tiff., 330.

Note 46'!, Vol. l, 905 a— Alteration of Written, Unsealed Contracts.

A material alteration of a written contract by one of the parties to it,

without the knowledge or consent of the other, not only discharges the

latter from aU liability upon it, but if fraudulently made, will release him
also from all liability upon the consideration for which it was made. TVow
v. Glen Cove Starch Co., 1 Daly, 280. Where the alteration is made
under a mistaken sense of right, or by a stranger, without the knowledge
of the party interested, the latter will not, in such a case, be precluded
from recovering on the original consideration. lb. But if the alteration is

ostensibly for his benefit, it will be incumbent upon him, under such cir-

cumstances, to absolve himself from all suspicion of privity with, oi

of any knowledge of, the fraudulent act. lb.
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Note 468, Vol. 1, 90*7 a— Alteration of Bills and Notes.

Where a blank space is left, in a pronaissiry note, after the word " at,"

in the place where the place of payment is usually mentioned, the holder
of the note is authorized, by an implied authority, to fill the blank. Kitchen
V. Place, 41 Barb., 465 ; see also note 185.

i\ror^ 469, Fbi. 1, 916 a— Illegality of Contract.

A retiring partner, who releases and assigns all his interest in the good
will of the business to his copartner, does not thereby relinquish the right

to establish and carry on a business similar to that of the late firm, so long
as he does no act to mislead customers into the belief that he is carrying
on business as the successor of the old firm ; or, that, when dealing with
him, they ai-e dealing with such successor. White v. Jones, 1 Abb.,
N. S., 828.

NoTS 4:10, Vol. 1, 920 a— Illegality of Contract.

Upon a sale of the good will of a drapery and hosiery business for one
hundred and seventy pounds, the vendor covenanted that he would not
carry on or assist in the carrying on of a business such as that carried on
upon the premises assigned, within two miles, under a forfeiture of two
hundred pounds, to be recovered as liquidated damages, and it was held
that this covenant was broken by the vendor's supplying, from a place

beyond the prescribed limits, goods to the amount of one hundred and
fifty pounds, to customers residing within the district, although done at

their solicitation. JBrampton v. JBeddoes, 13 J. Scott, N. S., 538.

Note 4:11, Vol. 1, 921 a— Illegality of Contract.

Traveling on Sundays, except for special purposes, and in specified cases,

is prohibited by statute, and therefore a contract for the hiring of horses

and a carriage, made with a knowledge that they are to be used for the
purpose of riding on Sunday to a place of resort for pleasure is illegal, and
the owner cannot recover compensation for the use of the property so

hired. JVodine v. Doherty, 46 Barb., 59. But if the hirer willfully injures

th6 property, or suffers it to be injured through his negligence, the owner
may recover the damages he has' thereby sustained. lb. ^

Note 412, Vol. l, 922 a— Illegality of Contract.

The sale of a span of horses, on Sunday, is not void at common law.

And the prohibition in the statute relative to the observance of Sunday,

which forbids the exposing to sale on that day, any wares, merchandise,

and the like, is not applicable to a private contract for the sale of a span

of horses, made without violating, or tending to violate, the public order

and solemnity of the day. Batsford v. Every, 44 Barb., 618. Such a con-

tract is not necessarily a public exposure of goods and chattels on Sunday
within the prohibition of the statute ; and, if there is any question of

fact upon that subject, it is a proper question to be settled by a jury. lb.

The court will not decide the question as a matter of law by nonsuiting

the plaintifi", or by instructing the jury to find for the defendant, as a mat-

ter of law, and if the defendant wishes to raise the question properly he

must ask to have the matter submitted to the jury as a question of fact

whether there was a public exposure, &c. lb.

N0TE41B, Vol. l, 927 a— Illegality of Contract.

The defendant being indebted to the plaintifi" and other creditors, in

order to induce the plaintiff to accept a composition, agreed to pay him
an additional composition, which was secured by a bill of exchange

drawn by the plaintiff upon, and accepted by, the defendant's brother

The bill being dishonored, and the plaintiff having threatened legal

"Wait 144
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proceedings, the defendant, bj^ indenture, assigned to the plaintiff a

policy of insurance as a security for the payment of the bill, but it

was held that the indenture was tainted with the illegality ot the

original transaction, and, therefore, could not be enforced. Qeere v.

Mare, 2 Hurlst. & Colt, 339.

Note 474, Vol. 1, 928 a— Illegality of Contract.

A promise or contract to pay a specified sum as liquidated damages, in

the event that, in a suit then pending, the court shall fail to make an

order, with a specified provision, affecting substantial interests, is contrary

to public policy, and therefore void. Cowdrey v. Carperder, 19 Abb.,

373. If the order stipulated for be such as it has been usual to make in

like cases, then the contract is a wager, that, in the case covered by the

contract, the court will decide in a particular manner, and such a contract

is void. lb.

An agreement by which a person is to be paid a stipulated sum for

giving testimony, on the condition that it leads to the termination of a

suit favorably to the other contracting party, who is a party to such suit,

is illegal and void. PoUak v. Gregory, 9 Bosw., 116. The cases are fully

and carefully reviewed in the opinions delivered in this case. As to

agreements relative to securing the appearance of enlisted' men, bounty

papers, &c., see Richardson v. Crandall, 30 How., 134.

Note 475, Vol. 1, 929 a— Illegality of Contract.

A pilot who is not licensed according to the laws of this State, cannot

recover a penalty of a master of a vessel who refuses to accept his services

as the first pilot offering his services. Hopkins v. Wychoff, 1 Daly, 176.

One who peddles goods, or other commodities, must procure a license

under the United States revenue laws, and if he does not procure it, he can-

not maintain an action to recover the price of such goods, &o., as he may
have sold while thus engaged in peddling without a license. IBest v. Bauder,

29 How., 489.

Note 476, Vol. l, 930 a— Illegality of Contract.

A party who sues for an injury to a business which cannot lawfully be

carried on without a license, must prove that he had a license at the time

of the alleged injury, or he cannot recover. Kane v. Johnston, 9 Bosw.,

154 ; and see note 339.

Where a licensed lessee of a hotel agrees to lease the bar to a third party,

and to sell him the right of selling liquor under such lessee's license, the

agreement is illegal and void, and a note given by such third person in

pursuance of such agreement, is also void and cannot be enforced by action.

Sanderson v. Goodrich, 46 Barb., 616. A party who takes such a note

with full knowledge of the facts, cannot maintain an action upon it. lb.

Note i'll, Vol. 1, 930 b— Illegality of Contract.

The legislature has no power to prescribe what sum of money any citizen

shall pay for a substitute to represent him in the national army ; and there-

fore, where A., by a written contract with B., agreed to furnish and enlist

a specified number of recruits for the army, to the credit of a specified

town, for the price or sum of |850 each, in full of bounties, premiums and
the like, which sum B. agreed to pay him therefor ; it was held that A.
could maintain an action on the contract, notwithstanding the act of the

legislature prescribing the amount to be paid for substitutes. (Laws
1865, chap. 29, §§ 3, 4) ; Powers v. Shepard, 45 Barb., 524.
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iVbrs 478, Foi. 1, 933 a— Impossible Contracts.

The non-performance of a contract is not excused by tlie act of God,
where it may be substantially carried into effect, although- the act of
God makes a literal and precise performance impossible. WiUiams v.

Vanderbilt, 1 Tiff., 217 ; aflSrming, S. C, 29 Barb., 491. Where a common
carrier of passengers agrees to carry a passenger from one place to an other
distant place, by a particular vessel, and that vessel is not in existence at

the time, it having been destroyed, without the carrier's knowledge, by
being wrecked, this loss, if considered as an act of God, will not excuse
the carrier from performing his contract, which was, substantially, that he
would carry the passenger ; and, as this may be done by an other vessel,

the carrier is bound to use due diligence in procuring an other vessel for

carrying the plaintiff; and, for that purpose, he must fise all the means that

a diligent, careful man exercises in regard to his own affairs, and if he
neglects to do this, he will be liable to the passenger for the resulting

damages. lb.

By the " act of God," is meant something which operates without any
aid or interference from man. When the loss is occassioned, or is the

result in any degree of human aid or interference, the case does not fall

withio the exceptions of a carrier's liability. Merritt v. EarIs, 2 Tiff., 115
;

affirming, S. C, 31 Barb., 38 ; see note, 151.

N'oTE 4:19, YoL. 1, 935 a— Impossible Contracts.

Where a surety enters into a recognizance for the appearance at court

of a principal, to answer an indictment, and subsequently the principal

voluntarily enlists as a soldier in the United States army, where he is

detained by military authority when the recognizance is called and forfeited,

the surety is not liable upon his recognizance. I'eople v. Cook, 30 How.,

110; People v. Cushney, 44 Barb., 118.

Note 480, Vol 1, 938 a— Higher Security.

The holder of a note may take a mortgage of the maker as a security for

the payment of the note, and this will not discharge an indorser of the note,

if the time of payment is not extended. Artisans' Bank v. Backus, 31

How., 242.

Note 481, Vol. 1, 939 a — Performance.

Where there is a written contract for the performance of a particular

job of work by a specified time, and the completion of the work is delayed

by making changes and alterations in the work at the request of the party

for whose use and convenience the work is done, this will be such an

extension of the time of performance, as will relieve the contractor from

damages for not completing the work within the specified time. Van
Buskirk v. Stow, 42 Barb., 9.

When one of two contracting parties so conducts himself, as to hinder

the performance of the contract by the other, or to subject the latter to an

action at the suit of some third person, if he duly performs the contract,

no action will lie for the non-performance. European and. Australian

Royal Mail Co. v. Boyal Mail Steam Packet Co., 10 J. Scott, N. S., 860.

Note 482, Vol. l, 940 a— Performance.

Where two parties enter into a contract which is to be performed at £

fiiture day, and, before the day for performance arrives, one of them gives

the other notice .that he does not hold himself bound by it, the other is at

liberty to treat such renunciation as a breach of the contract, without

waiting the arrival of the day fixed for its performance. Danube and

Black Sea, &g.,R. B. Go. v. Xenbs, 11 J. Scott, N. S., 152 ;
see also vol. 1.

180, 181, note 65.
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Note 483, Vol. 1, 940 h — Performance.

Where chattels are purchased, and they are to be paid for on delivery,

the purchaser must tender the price and demand the chattels before he can

maintain an action against the vendor for not delivering the chattels,

Aikin v. Davis, 45 Barb., 44.

iVoTB 484, Vol. 1, 942 a — Performance.

A contract to sell and deliver an article of a particular brand, when there

is in fact no brand precisely like that specified, will be performed when the

vendor delivers, or offers to deliver, an article with a brand having two of

the names of the firm who made such article, if it is the article which the
parties intended to contract for, and the question of intention is for

the jury. Pollen v. Le Boy, 10 Bosw., 38; S. C, affirmed 3 Tiff, 550.

Note 485, Vol. \, 945 a—Former Adjudication.

Where a claim has been interposed in a former action by way of set-ofi»

and has been duly passed upon and rejected in such action, the claim is res

adjudicata, and the former action is a bar to a new action by the party who
was defendant in that action, against the plaintiff therein, for the recovery
of the amount thus rejected as a set-off. Pogers v. Rogers, 1 Daly, 194.

iVb2!B486, Vol. l, 947 a— JFbrmer Adjudication.

The maker of a promissory note paid $100 thereon to the payee, who
omitted to indorse or give credit therefor, but sued the maker and surety,

and recovered the full amount of the note, the suit not being defended, and
issued an execution thereon; whereupon the surety paid the judgment,
and taking an assignment of the principal's claim, brought an action to
recover back the payment of the $100, but it was held that the action
would not lie. Pinck v. Wood, 43 Barb., 315; overruling Smith v. Weeks,
26 Barb., 463.

Note 481, Vol. l, 948 a— Former Adjudication.

The judgment of a court of competent jurisdiction upon litigated ques-
tions between the same parties, is conclusive in all subsequent controver-
sies where the same matters come in question, either directly or collaterally.

And there is no difference in the application of this rule, whether the first

adjudication be in a formal action or in a proceeding summary in its char-
acter. Demarest v. Barg, 5 Tiff., 281 ; S. C, 29 How., 266 ; Tonkers and
JV. Y. Mre Ins. Go. v. Bishop, 1 Daly, 449.

Note 4:88, Vol. 1, 950 a— Former Adjudication.

An adjudication in a former action is conclusive, so far as it relates to
the rights of the parties at the time of the adjudication ; but if the defense
to the claim, which they could not then legally interpose, subsequently
arises and accrues to the defendant, he is not estopped, by the former
judgment, from interposing the defense thus subsequently accruing. Smith
V. McGluskey, 45 Barb., 610. Where there has been a contract for the
sale of real estate, but the purchaser was not entitled to the possession by
the terms of the contract, and the vendor requires the purchaser to surren-
der up the possession of the premises, which is done, and subsequently the
building, which is the chief value of the property, is destroyed by fire,

this will discharge the purchaser from the payment of any installments
still unpaid ; and if any installments have been recovered and collected by
judgment prior to the fire, the purchase^ may recover back the amount,
notwithstanding the judgment. lb.
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]!ToTE 489, Vol. 1, 955 a— Former Adjudication.

_
For a_ joint trespass, committed by two persons, the party injured has

his election to prosecute both in one action, or to sue them separately

;

and in the latter case, if he recovers, he has the further election which
damages he will collect, in either of the actions. Kdsson v. People, 44
Barb., 34'7. If he elects to sue the wrongdoers separately, and recovers
in both actions, and then sues out an execution upon one of the judgments
upon which the defendant is committed to jail, and then the assignee of
both judgments gives a written direction to the sheriff to discharge
that defendant from custody, the imprisonment of such defendant and
his discharge therefrom by the assignee, will operate to discharge not
only the judgment upon which such defendant was charged in execution,

but also the judgment against the other joint tresspasser ; and the remedy
upon both judgments is gone. lb. In such a case, the plaintiff in the
judgments is entitled to but one satisfaction for the injury he has sus-

tained by the trespass committed by the defendants in the two judgments

;

and he has that satisfaction by the imprisonment of one of them, and by
discharging him therefrom. lb.

KoTE 490, Vol. 1, 957 a— Former Adjudication.

Where, in an action in a justice's court, there is only a single indivisible

cause of action, which is for a breach of warranty on a sale of chattels, the

record of judgment in that action will be conclusive as to what was tried,

and for what cause of action there was a recovery; and, in a subsequent
litigation between the same parties in the Supreme Court, parol evidence

will not be admissible to show that the recovery was for fraud in the sale

of property, instead of being for the breach of warranty alleged. Moyce v.

Burt, 42 Barb., 339. But where it appears doubtful from the pleadings in

a justice's court, and from the docket of judgment, what was really tried

and passed upon by the justice, it is competent to prove by evidence ali-

vmde, that he tried and passed upon any facts and questions that might
have been litigated under the pleadings. Royce v. Burt, 42 Barb., 655. It

may be shown that under an indefinite pleadmg in the justice's court, any
question was litigated which the law would, under the circumstances of

the case, have allowed to be tried ; and, if the plaintiff might have recov-

ered, under his complaint, with adequate proof, either for a breach, or

upon the rescission of a contract, he, or any party interested, is at liberty

to show upon which ground the recovery was in fact had. lb.

Where a complaint in a justice's court alleges as a cause of action that

the defendant wrongfully took away the plaintiff's horse ^nd detained him
for a limited time, and injured him, and deprived the plaintiff of his use,

and there is a recovery by the plaintiff, in which the judgment follows the

cause of action stated in the complaint, the recovery will not have the effect

of changing the property in the horse and vesting it in the defendent, even

though the judgment is paid by the defendant. Thurst v. West, 4 Tiff., 210.

But where such action is litigated in the justice's court, the parties may
by their course of proceedings on the trial change the cause of action to

trespass or trover without any formal amendment of the pleadings ; and if

such is the nature of the action, instead its being a mere action for damages

tor 'taking the horse away, the recovery and the payment of the judgment

would change the title to the property and vest it in the defendant. And
if such defendant afterward demands the horse of the plaintiff, who refuses

to deliver him on demand, replevin will lie for his recovery, and on the

trial of such action, the plaintiff therein may show by the justice's docket

and minutes of the trial what the real questions were that were litigated

in the action before him, and if the jury in the latter action find that the

recovery in the action before the justice was for the value of the horse
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the title of the horse will be held to have been changed and vested in the

defendant paying such judgment, and he will be entitled to recover

the horse in replevin. lb. The minutes of the justice of the peace may be

read in evidence in the replevin action to show what was really tried in the

action before him. -lb.

Note 491, Yol. 1, 958 a— Former Adjudication.

Where a justice of the peace erroneously dismisses an action against the

remonstrances of the plaintiff, the action will nevertheless be discontinued

;

and an appeal to the county court from the judgment of dismissal will

not restore the action so as to render it available as a pending action before

the justice, for the purpose of barring a subsequent action by the defendant

in that action who sues to recover a demand which he would have been

compelled to set off in the prior action if it had not been dismissed. Lord
v. Ostrander, 43 Barb., 337.

HoTE 492, Vol. 1, 958 b— Forrmr Adjudication.

To render a judgment conclusive as an estoppel, as to a fact or title

distinctly put in issue, in an other action, between the same parties, it is

essential that the tribunal which passed upon the question on the former

action should have had jurisdiction. Gage v. Hill, 43 Barb., 44.

Note 493, Vol. 1, 962 a— Recoupment.

Where goods sold fail to correspond with the description or warranty
of them in the contract of sale, this does not constitute a defense by
way of recoupment as a failure of consideration, or for the breach of

warranty, where the action for the price is brought against a third party

upon a promissory note given by him and accepted as payment for the

goods. Delano v. JRawson, 10 Bosw., 286. In such a case, the right to

recoup is exclusively that of the purchaser, and the third party who gave
such note, cannot avail himself of any such defense. lb.

Note 494, Vol. 1, 964 a— Recoupment.

Although a purchaser, when sued for the price of goods, may set up a
breach of warranty as a defense by way of recoupment or counterclaim,
yet he is not bound to do so, or be precluded from maintaining any claim
or action in respect to it. And he may, after the recovery of a judgment
against him, for the price of the goods, bring an action against the
s'endor for a breach of his warranty. JBarth v. Burt, 43 Barb., 628;
S. a, 17 Abb., 349.

Where goods are bought and a promissory note is given by the pur-

chaser for the price, he may, in an action brought by the vendor upon
the note, set up as a defense the fraud of the vendor upon the sale, and
recoup his damages therefor ; and if he at first interposes such defense, but
afterward, before the trial, withdraws it, before any adjudication takes
place upon it, he may subsequently maintain an action against the vendor
for the fraud, and the judgment on the note will not be any bar to the
action. McDonald v. Christie, 42 Barb., 36.

Note 495, Vol. l, 968 a— Set-off.

A demand arising upon contract, was verbally assigned by a third party,

to the defendant in the action, in this language: "I assign this claim
over to you, if there is any difficulty;" but it was held that the demand
was not available as a set-off or a counterclaim, because it was a mere
conditional assignment, without consideration, and intended to further
litigation. Arnold v. Johnston, 28 How., 249.
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N'oTE 496, Vol. 1, 970 a— Set-off.

On the 18th of October, the plaintiff purchased of S. a note made by
the defendant, which was then overdue. The defendant, at that time, held
a note made by S., which was also then overdue, and upon which he, the
defendant, brought an action against S., on the 20th day of October, and
recovered a judgment thereon, on the 29th of the same month. In an
action afterward brought by the plaintiff, upon the note made by the
defendant, it was held: 1. That the note made by S. could not be used by
the defendant as a set-off, or a counterclaim, because it was merged in the
judgment obtained by him against S., and was not, therefore, a subsisting
demand at the time this action was commenced; 2. That the defendant
could not use his judgment which he recovered against S., as a set-off, or

a counterclaim, because it was not rendered until after the plaintiff had
purchased the note sued on, and was not, therefore, a demand against S.

at that time ; 3. That the fact that the defendant had no notice of the note
sued on in the suit by S., before the judgment was recovered by the defend-

ant against S., did not change the rule. Lowell v. Lane, 33 Barb., 292.

Note 497, Vol. l, 974 a— Set-off.

Where a note is pledged as a collateral security for the payment of
money, and the maker obtains or holds a demand against the pledgee,
which would be a set-off against the note if the pledgee owned it, this

demand will not be a set-off in an action brought by the pledgor on the

note, after he has redeemed it. Thompson v. Harrison, 1 Daly, 302.

Rote 498, Vol. 1, 975 a—Seiroff.

Where goods are purchased on credit, and before the bUl is paid, the

purchaser becomes the owner of a note made by the vendoi-s which is not
then due, and where, before the note becomes due, the vendors make a

general assignment for the benefit of their creditors, this note will not be
a legal set-off ia an action by the assignees to recover the amount of the

bUl purchased, because the note had not become payable at the time of

malong the assignment. Martin v. KunzmvMer, 10 Bosw., 16.

Note 499, Vol. l, 979 a— Statute of Limitations.

Where the payee of a note assigns it, and an action is brought thereon

by the assignee, he may raise the objection that a set-off which existed

against the payee of the note and which is interposed as a defense to the

action on the note, is barred by the statute of limitations. Thompson v.

Sickles, 46 Barb., 49. The right which the payee of the note has to inter-

pose the statute of limitations as a defense, passes as an incident of

the note on its transfer, and the holder as assignee may set it up in the

same manner that the payee might have done had he sued on the note. lb.

Note 500, Vol. 1, 979 b— Statute of Limitations.

An action for the recovery of money paid as usurious interest, must be
brought within one year from the time it was paid, or the action cannot

be maintained. Palen -v.' Johnson, 46 Barb., 22.

Where a receiver of an insolvent mutual insurance company is restrained

by injunction from collecting moneys on the premium notes in his hands,

the time during which such injunction was in force must be deducted

when the statute of limitations is iaterposed as a defense to an action

upon such premium notes. Sands v. Campbell, 4 Tiff., 345.

Note 501, Vol. 1, 980 a— Statute of Limitations.

Where services are rendered in pursuance of a mutual understanding

between the parties, that compensation shall be made by will, and the

party receiving the services dies without making the expected compensa-
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tion, the party rendering the services is entitled to compensation out ot

the estate of the deceased, as a creditor, for the value of the services.

BoUnson v. JRaynor, 1 Tiff., 494 ; reversing S. C, 36 Barb., 128. In such

a case the statute of limitations does not begin to run until the death of

the testator, without having provided by will for the payment of the value

of such services. lb. See also the cases cited in the text, vol. 1, 980.

Note 502, Yol l, 981 a— Statute of JJimitations.

A. delivered one thousand dollars to the firm of B., C. and D., which
they received, and credited to him on their books, and also delivered to

him a paper signed by them, acknowledging the receipt of the money, and
stating that the amount was placed to A.'s credit on their books at six per
cent interest ; and it was held that this transaction was a deposit, and not
a loan ; and that the rights and liabilities of the parties were precisely the

same as though the money had been deposited in a bank, in which case

there would not have been any right of action against the depositaries until

after an actual demand had been made ; and that the statute of limitations

began to run from the time of a demand made, and not before. Payne v.

Gardiner, 2 Tiff., 146. If such a transaction were to be considered as a
loan, then the paper signed by B., C. and D., was, in legal effect, a prom-
issory note, and payable on demand ; and, in that case, the statute of
limitations would not begin to run until demand made. lb. Merritt v.

Todd, 9 E. P. Smith, 28, 34; Scoml v. Scovil, 45 Barb., 517; 8. C, 30
How., 246.

Note 503, Vol. 1, 983 a— Statute of Limitations.

Where A. is the owner of a house, and B. is the owner of a mine under
It, and B., in working the mine, leaves an insufficient support to the house,
which is not injured until some time after the workings have ceased, A.
may bring an action at any time within six years after the injury is done
to the house, and is not bound to bring it within six years after the work
was done, which led to the injury. Backhouse v. Bonomi, 1 Best & Smith,
9V0 ; affirming S. C, Ell., Bla. & E., 622, 646.
Where a statute limits the period within which an action is to be brought

for an act done or committed, if the cause of action be a single act, or one
which amounts to a trespass, unless it be a continuing trespass, the action
must be brought within the prescribed period after the actual doing of
the thing complained of; but, if the cause of action be for the resulting
damage only, and not for doing the thing, the period of limitation is to be
computed from the time when the plaintiff sustained the injury. White-
house V. Fdlowes, 10 J. Scott, N. S., 765.
Where an execution is placed in the hands of a sheriff for collection,

and he omits to return it, as required by his process, he is guilty of an
omission of an official duty ; and the cause of action for omitting to return
the execution, accrues as soon as the sixty days expire without a return
being made. P^ch v. Hurlhurt, 46 Barb, 559. The duty of returning the
execution is imposed by statute, and the mere omission to perform it gives
a right of action, without any notice to the sheriff to return it, or without
any attachment against him. , lb.

Note 604, Vol. l, 984 a— Statute of Limitations.
A defendant in a personal action, who is a resident abroad,- cannot avail

himself of the statute of limitations of this State until he has returned
thereto and actually been a resident of the State, and subject to the pro-
cess of our State courts, for the period of six years. Power v. Hathaway,
43 Barb., 214. Where both the plaintiff and the defendant, at the time .

of contractmg the debt, were, and ever since had been, residents of the
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State of Michigan ; it was held that in an action between them in the courts

of this State, no effect could be given byour courts to the statute of limita-

tions of Michigan ; and that, as the defendant was a non-resident of this

State, he could not set up our statute as a bar. lb.

Note 505, Vol. 1, 985 a— Statute of Limitations.

One having a claim against a person deceased, has eighteen months after

the death of the latter, during which the running of the statute is sus-

pended ; and if personal representatives are appointed, he has, in addition,

one yearfrom the time of their appointment. Scovil v. Scovil, 45 Barb., 517;
S. v., 30 How., 246. An action was brought against administrators more
than a year after letters of administration had been granted to them ; but
within six years after the note became due, if the time was computed by
excluding eighteen months between the death of the testator and the bring-

ing of the action ; and it was held that such eighteen months must be
excluded, and that the action was not barred by the statute of limitations.

lb. As to actions by executors, see Penny v. Brice, 18 J. Scott, N. S.,

393.

NoTH 506, Vol. l, 991 a— Statute of Limitations.

Where a debtor, in a letter to his creditor, said, " I don't recollect when
the bill was made, or when I had the powder, will you send the bill, and
if it is all right, I will make it all satisfactory," and he then added that he

had certain railroad bonds, which he hoped would be accepted in payment,
" as money was out of the question," and this was held sufficient to take

the case out of the statute of limitations. Loomis v. Decker, 1 Daly, 186.

Note 501, Vol. l, 992 a— Statute of Limitations.

Before an acknowledgment will be sufficient to take a case out of the

statute of limitations, there must be, not only an admission of the debt, but

there must be, in addition thereto, a recognition of a liability to pay, in such

a mode as will authorize the inference of a new promise. Commercial Mut.
Ins. Go., V. Brett, 4,4: Barb., 489. The makers of certain promissory notes

were sued thereon, and they put in an answer, admitting that they made
the notes, but alleging that they were insurance premium notes ; that a loss

had been sustained under the policy j and that the notes ought to be paid

out of the insurance moneys; and it was held that this was not a sufficient

acknowledgment to revive a debt barred by the statute of limitations, since

there was no admission of any present indebtedness, or of any willingness

to pay the notes, from which a promise to pay might be inferred. lb. In

such a case, where the answer is a compulsory statement under oath, the

occasion when, and the circumstances under which the admissions or state-

ments in the answer are made, are sufficient to repel any implication of a

promise to pay the notes, when the very object of the author was to avoid

their payment. lb. See also, vol. 1, 993.

Where a letter is written by a debtor, in which he in effect acknowledges

the existence of an indebtedness, and therein proposes a compromise, but

distinctly indicates an unwillingness to pay, and a determination not to

pay anything, if the offered compromise is rejected, this is not such a

recognition of the debt as will take it out of the statute of limitations.

Greuse v. Lefiganiere, 10 Bosw., 122.

Note 508, Vol. 1, 993 a— Statute of Limitations.

The defendant, in order to take a debt, pleaded as a set-off, out of the

statute of limitations, put in evidence a letter written by the plamtiff to

Q., a third person, stating an account which showed the existence of a

debt from the plaintiff to the defendant, but also showing that a balance

was due from the defendant to the plaintiff, and proposmg to settle the

Wait 145
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matter upon payment by the defendant to the plaintiff of a Bum named.

The defendant had not acceded tcr this proposal, and it was held that the

letter was not a sufficient acknowledgment to take the case out of

the statute. IVancis v. JSawkesley, 1 Ell. & E., 1052. The court said:

" Here the plaintiff merely made a proposal that, if so much was allowed

upon the one side, he would allow so much upon the other. It was only

on that condition that he acknowledged the debt ; and that condition was
never performed."

NoTa 509, Vol. 1, 993 b— Statute of Limitations.

It was held in one case, at a special term, that an acknowledgment of

a debt by an assignor, made in an assignment for the benefit of his cred-

itors, where he enumerated a certain debt as one of his liabilities, was a

sufficient acknowledgment to take that debt out of the operation of the

statute of limitations. Trustees of Kohnstamm v. JFoster, 28 How., 273
;

S. C, 18 Abb., 305 ; sub. nam., -Stuart v. Foster.

In an action for a debt, and as an answer to a plea of the statute of lim-

•itations, the plaintiff proved that within six years before the action was
brought, the defendant had presented a petition for an arrangement with

his creditors, under the statute of' 1 and 8 Victoria, ch. 70, and that he had
inserted the debt, upon which the action was brought, in the account of

his debts ; and his proposal was, that " for the future payment or compro-
mise of such debts and engagements," he proposed to assign all his estate

and effects to trustees ; but it was held that this was not sufficient to take

the case out of the statute, as it did not show an acknowledgment from
which the court could infer an unconditional promise, or a promise upon
a condition which had been fulfilled. Everett v. Robertson, 1 Ell. & E., 16.

JSToTE 510, Vol. 1, 998 a— Statute of Limitations.

A new promise to pay a debt, barred by the statute of limitations,

when made by an agent, whose only authority was to effect a compromise
upon specified terms, is not to be raised by implication from any act of
such agent. Greuse v.Defiganiere, 10 Bosw., 122.

JsfoTE 511, Vol. l, 999 a— Statute of Limitations.

The law respecting the effect of a payment on a question as to taking a
case out of the operation of the statute of limitations, has not been changed
by sec. 110 of the Code. Miller v. Talcott, 46 Barb., 167. The language of
the authorities is that a payment, which will take a case out of the operar
tion of the statute, must be made under circumstances which warrant a
finding, as a question of fact, that the debtor intended to recognize the
debt in question as subsisting, and that he was wUIing to pay it ; and if

such fact is found, upon competent evidence, the debtor will be Uable to

pay the demand. lb.

A. held a promissory note made by B. and C, and at the same time A.
was indebted to them upon an other contract. In an action by A. upon
the note, B. and 0. set up the statute of limitations as a defense. On the
trial, it was found, as a fact, that the balance due from A. to B. and C,
was indorsed on the note by the direction of B., who was present when
it was done, and it was also found that before the indorsement, C. had con-
sented that the balance should be so indorsed, and that after it had been
done, he said it was all right ; and this was held to be a sufficient payment
to take the case out of the statute, as to C. Sawley v. QriswoM, 42
Barb., 18. When the giving of a receipt for money due will operate as a
part payment, see Amos v. Smith, 1 Hurlst. & Colt, 238, 242, and the cases
cited in the note.
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N'OTE 512, Vol. l, 999 h~ Statute of Limitations.

Where a debtor makes a general assignment for the benefit of his
creditors, the assignee named therein has no authority to make payments
with the fund, for the purpose of reviving debts barred by the statute of
limitations ; and if he makes such payments they will not revive the debt
as against the assignor. Pickett v. Leonard., 7 Tiff., 175; affirming S. C,
34 Barb., 193 ; sub. nom., Pickett v. King.

Note 513, Vol. l, 999 c— Statute of Limitations.

"Vyhere a debtor sells property under an agreement between himself,
the purchaser and the debtor's creditor, that the amount of the purchase
shall be applied upon a note made by the debtor and held by such creditor,
and the property sold is delivered to the purchaser, this will operate as a
part payment upon the note, and if the payment is made within six years
before suit brought, it will take the case out of the statute of limitations.

Bvits V. PerMns, 41 Barb., 509 ; Read v. Hurd, 1 Wend., 408. In such a
case, the part payment will be held to have been made at the time of the
delivery of the property by the debtor to the purchaser, and not at
the time when the latter paid the creditor, and if puch delivery was not
made within six years before suit brought, the note will be barred by the
statute, notwithstanding the payment made by the purchaser may have
been within six years before action brought. lb.

Rote 514, Vol. 1, 1004 a— Release.

A seal is not necessary to render a release and discharge of a liability

upon a promissory note valid and effectual, if the agreement to release and
discharge is founded upon a good consideration. Mirmers^ Bank of
Amsterdam v. Blair, 44 Barb. 641. In such a case, the arrangement if it

is not a technical release will operate as an accord and satisfaction, and
will thus be effectual to protect the parties intended to be discharged, in

case there is a sufficient consideration to give it support. lb.

Note 515, Vol. 1, 1006 a— Release.

The right to the money secured by a mortgage upon real estate being

personal, either one of several mortgagees may receive the money secured

by the mortgage, and that will discharge the right to recover it of the

mortgagor. People v. Keyser, 1 Tiff., 226.

Note 516, Vol. 1, 1007 a— Release.

An action was brought by the indorsee of promissory notes against

.

two persons as makers, and against two others, B. and M., as indorsers.

Pending the action one of the makers died, whereupon a compromise was
entered into between the plaintiff on the one part, and the surviving

maker and M., one of the joint indorsers, on the other, by which the

plaintiff on being paid one-half of the amount of the notes, exonerated and

discharged the surviving maker and M. from all liability upon the notes in

suit, and it was held that this discharge of the surviving maker of the

notes operated as a discharge of B., the indorser, and that he might set up

such discharge as a defense to the action. Farmers' Bank of Amsterdam
V. Blair, 44 Barb., 642.

Note 511, Vol. l, 1007 b— Release.

Where several persons engage in an enterprise, and one ofthem agrees to

assist by advancing money and to share in the losses, if any, but he is not

to receive any share of the profits, which are to be divided among the

others exclusively, the person thus advancing capital is not a partner with

the others, though he will be liable as such to third persons on contracts

made by the others, if he permits them to hold him out as a partner. And
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in an action upon a contract made by the other parties, a recoverymay be

had against the one alone, notwithstanding the contract was a joint_ one,

and notwithstanding one of the debtors has been released by the plaintilf

upon a compromise under the joint debtor act. Moss v. Jerome, 10

Bosw., 220.

I^OTH 518, Vol. l, 1013 a— Arbitrament and Award.

Where attorneys have fraudulently obtained a judgment and issued an

execution thereon, thus securing a priority of lien, they may, by_ stipula-

tion, waive the priority of lien thus acquired, and postpone the priority to

that of an other execution issued by them in favor of an other plaintiff,

and the stipulation will be valid. Bead v. Menoh, 1 Tiff., 285. So, where

an attorney has taken a default and entered a judgment, whether properly

or improperly, he has authority to vacate the judgment entirely, even

though his client should expressly instruct him to the contrary, because a

client has no right to interfere with his attorney in the due and orderly

conduct of an action. lb.

But where an attorney is retained to conduct a cause, and has express

directions from his client not to enter into a compromise, he has no power,

under such retainer, to enter into any compromise, even though it be rea-

sonable and bona fide, and for the benefit of his client ; and if he does so,

he is liable to an action for damages, although the damage actually sus-

tained is merely nominal. Fray v. Voules, 1 Ell. & E., 839 ; see also.

Chambers v. Mason, 5 J. Scott, N. S., 59, 83 and note ; Swinfen v. Chelms-

ford, 5 Hurlst. & Norm., 890, 924 and note.

Note 519, Vol. l, 1013 b— Arbitrament and Award.

A stipulation, in a contract for work to be done on a railroad, that all

matters in dispute, as to any matters connected with or growing out of

the contract, shall be submitted to the chief engineer and the consulting

engineers of the . company, is no bar to an action upon the contract. Sart

V. Lauman, 29 Barb., 411.

Note 520, Vol. l, 1016 a— Arbitrament and Award.

Matters in reference to a lease under seal, were submitted in writing, to

arbitrators, who were informed by the parties that they need not make an

award in writing, as such parties merely wished to know how much
the award was, so that they might insert the amount in a writing which

they had drawn up. The arbitrators agreed to award that the defendant

should pay to the plaintiff the sum of two hundred and sixty dollars, and

they so informed the parties ; and it was held that the award was void

because it was not in writing, and that it did not discharge the covenants

,

of the lease, which were under seal and not yet broken ; and that the

award was no bar to an action by the lessor to recover damages for a

breach of the covenants in the lease, and for the rent reserved therein.

French v. New, 1 Tiff., 147; reversing S. C, 20 Barb., 482. A verbal

agreement between the parties to a written submission that the award
shall not be in writing, and that they will abide by a verbal award, has the

effect to change the submission from one under seal to a mere verbal one,

though a verbal award will not be valid in such a case, unless a verbal

submission, on which the award was made, would have been binding upon
the parties. lb. The fact that one of the parties prevented the arbitrators

from making a valid award, does not estop him from showing the invalidity

of the award they did make. lb.

Note 52\, Vol. l, 1021 a— Arbitrament and Award.
A written submission of matters in dispute was made to three arbitrators,

with a provision that the award should be made in writing under the hands
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of the arbitrators, " or any two of thein,"_ and be ready for delivery by a
specified day. Only two of the three arbitrators met and heard the proofs
and allegations of the parties, although the third had due notice of the
time and place of hearing, and appeared there, but declined to take any
part in the proceedings. An award was afterward made by the two
arbitrators who heard the proofs and allegations, and in an action upon
the award it was held that the hearing had not been conducted in
accordance with the statute, and that as it had not been sanctioned by the
defendant, the award was a nullity, and no action could be maintained
upon it. Bulson v. Zohnes, 2 Tiff, 291. At common law, before the'
Revised Statutes, under such a submission, two arbitrators might lawfully
meet and hear the proofs and allegations of the parties, where the third
had due notice, but refused to attend and take part in the proceedings

;

and an award made by the two who heard the matters submitted, under
such circumstances was valid and binding. lb. But the Revised Statutes

have changed the rule, and now upon all written submissions to arbitration,

all the arbitrators must meet together and hear the proofs and allegations

of the parties. lb. See the statute, vol. 1, 1012, § 1.

IToTE 522 Vol. 1, 1032 a—Arbitrament and Award.

During the pendency of an action the parties stipulated to submit to a
referee such items of their mutual accounts as they could not agree upon

;

that in settling the accounts and disputed items the referee should not be
bound by strict legal rules of evidence, but should satisfy himself as to

the justice of the claims, and decide thereon ; that the decision of the

referee should be final, and that no appeal should lie therefrom ; that if

any sum should be found due to either of the parties, the amount should
be added to or subtracted from the amount which the parties had pre-

viously agreed upon; and that a judgment should be entered for the

balance thus ascertained. It was further stipulated that until such judg-

ment should be perfected, the stipulation should not in any way interfere

with the proceedings in the action ; that if judgment should be obtained

in the action during the pendency of the proceedings under the stipulation,

then the stipulation was to be of no effect; that the stipulation was not to

be deemed an arbitration or a discontinuance of the action, but only an
effort to settle the difficulties, without prejudice to the rights of either

party if the effort failed ; and that no admission made by either party

during the negotiation, should be admissible in evidence, if this effort to

compromise should fail ; and it was held that this was a conditional sub-

mission to arbitration, and that after an award had been made by the

referee, and where no other proceedings had been taken in the action,

the power of the arbitrator could not be revoked so as to prevent the entry

of a judgment as stipulated. Merritt v. Thompson, 13 E. P. Smith, 225.

In such a case the submission and award ought to be read and interpreted in

connection with the pleadings in the cause, and thus read they are equiva^

lent to a special verdict upon a distinct issue of fact made by the pleadings

in a cause, upon which, together with the other facts admitted by the

pleadings, the court pronounces judgment. lb.

NoTEhlZ, Vol l, 1037 a— Accord and Satisfaction.

The terms and conditions of a composition deed must be strictly com-

plied with by a debtor, to be a bar to an action by the creditor to recover

the whole amount of his debt. It is not enough to show that the creditor

may eventually receive the whole amount of his composition claim from

the debtor's property, if that is to be done by violating the terms of the

composition. Smythev. Graydon, 29 How., 11. The creditors are also

bound to abide by the terms of the composition deed, and cannot maintain
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an action for the amount of their debts, in violation of the terms of such

deed. Smythe v. Oraydon, 29 How., 224. See note 526.

JSToTE 524, Vol. 1, \031 b— jlcoord and Satisfaction.

A vested right of action in the holder against- the acceptor of a bill of

exchange, can in general be got rid of only by a release, or an accord and

satisfaction, as between them. But, if the bill be an accommodation bill,

and the holder has notice of that fact when he receives it, payment by the

drawer is a complete discharge. Cook v. Lister, 13 J. Scott, N". S., 543.

Note 525, Vol. l, 1039 a— Accord and Satisfaction.

Where an attorney has express authority from his client to compromise

the case only on condition of securing for him a specified net sum, and the

attorney afterward compromises the action on the payment of a larger

sum, but while professing to act in pursuance of his authority, this may be

evidence of an agreement on his part to accept the surplus of the money
thus paid above the net sum claimed by his client, in satisfaction of his

costs, not only as between party and party, but as between attorney and

client. Churchyard v. Watkins, 3 Hurlst. & Norm., 905.

i\^orj?526, Vol. 1, 1039 b— Accord and Satisfaction.

A father entered into a composition agreement with the creditors of his

insolvent son, by which he agreed to pay forty cents on a dollar of his son's

debts, and the creditors respectively agreed to accept that amount in satis-

faction of their debts ; and it was held that the payment of the stipulated

sum by the father to one of the creditors, and its acceptance by him, was
a satisfaction of his entire demand, and that in an action against the son,

to recover upon the original demand, he might plead the payment thus

made, as an accord and satisfaction, and that it would be a bar to the action.

Babcock v. Bill, 43 Barb., 577. See notes 473, 523.

NoTij! 527, Vol. 1, 1040 a— Accord and Satisfaction.

But where there has been a clear mistake in an accounting and settle-

ment, and a receipt in full has been given, and it afterward appears that a

clear mistake occurred, by the omission to include a considerable sum of

money, an action will lie to correct such mistake. McDougall V; Cooper,

4 Tiff., 498. Such a case differs from that of a compromise of a disputed

claim, where a specified sum is received as a satisfaction of a claim or

demand. lb.

Note 528, Vol. 1, 1041 a— Accord and Satisfaction.

The defendants having failed in business, while indebted to the plaintiff,

set apart certain claims as security for the debt, and, on compromising
them, receiving part in cash and part in a promissory note, wi'ote to him
that they had done so, and remitting the cash, and saying that these " must
be received in full of your debt. You will please send a proper discharge."

The plaintiff replied, acknowledging the receipt of the remittance, and
saying, " I desire this to serve you as a receipt until you forward me the bal-

ance and such releases as you may desire me to execute ; " and it was held

that this was not an accord and satisfaction, because it had not been
accepted as such, and that it was not any defense to the plaintiff's action

to recover the balance of the debt. Geary v. Page, 9 Bosw., 290.

Note 529, Vol. l, 1044 a — Tender.

Where a man is merely left in possession of a distress by the person who
distrained it, the man thus in possession has no implied authority in law
to receive from the tenant, payment of the rent distrained for. BoulUm v.

Reynolds, 2 Ell. & E., 369, 376, note.
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N'OTE 530, Vol. 1, 1046 a— Tender.

To constitute a valid tender there must be a production of tte monev
and an actual offer of it to him ; it is not suflScient that the money is con-
tained in an envelope which he retains in his own hands, while he shows
it to his creditor, or shakes it at him ; there must be an actual presentation

or offer of the money, so that the creditor can take it. Strong v. Blake.,

46 Barb., 227. Where a creditor, on being informed by a person that he
had come to make a tender, referred him to his attorney, saying his oiBce

was open, and it was but a step, without, however, refusing to receive the

money, or interposing any objection, or intimating in any way that the

presentation of the money was not required ; it was held that this was not

a waiver of the production and offer of the money. lb.

IToTE 531, Vol. 1, 1049 a— Tender.

A party who makes a tender is bound to keep the money at all times

ready for payment when demanded, and when sued, he is bound to bring

the money into court ; and if, after a tender has been made, the money
tendered has been used by the debtor Lq his business, and mingled with his

other money, the tender is not valid. Roosevelt v. jBidVs Head Sank, 45

Barb., 579.

NoTE^% Vol. l, 1050 a— Tender.

A tender in treasury notes, which have been declared, by an act of

congress, to be lawful money, is sufficient, although it may be tendered in

payment of a debt or demand which was created before the passage of such

act of congress, and where tjie lawful currency at that time was gold and
silver coin. Wilson v. Morgan., 1 Abb., IST. S., 174; Roosevelt v. BulVs
Head Hank, 45 Barb., 579 ; Hinipton v. Hronson, 45 Barb., 618.

27'OTE 5SZ,Vol. 1, 1063 a— Payment.

Wei'e an action is brought upon a note, and the plaintiff, after suit

brought, accepts payment of the debt, interest and expenses of protest,

without any qualification, the principal debt will be extinguished, and the

costs which had been incurred go with the debt, and the action cannot be

maintained for either debt or costs. Bendit v. Annesley, 42 Barb., 192.

In such a case, if the plaintiff intends to insist upon a payment by the

defendant of the costs already incurred, he must refuse to receive payment

of the debt unless the costs are also paid. lb. The plaintiff's attorney

wrote to the defendant, requesting him to remit a balance due tothe plaint-

iffs, together with a specified sum as costs. The defendant sent a bank
bill for the amount of the balance only. The plaintiff's attorney wrote in

answer that he would not receive the bank bill, unless the costs were paid,

but he did not return the bank bill. It waiS found as a fact that there was

no objection to the bill because it was not money, but that it was refused

on the sole ground that the costs were not also paid, and it was held;

that this was evidence sufficient to support a finding of payment. Caine v.

Coulton, 1 Hurlst. & Colt, 764.

IfoTE 534:, Vol. 1, 1-076 a— Duress.

Where one person induces an other to part with his property through

fright and fear of being locked up, he obtains no title, and the transaction

is utterly void. Richards v. Vanderpoel, 1 Daly, 71. To avoid such a

transaction, it is not necessary that there should have been an actual impris-

onment, because fear of imprisonment is enough ; and where the arrest

was illegal, and the transfer was made through fear of imprisonment,

either to settle a civil suit then pending between the parties, or to com-

promise an alleged felony, the result is the same in either case, and no title

passes. lb. In such a case, if the party who delivered the property brings
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an action for its recovery or for its value, it will be error to charge the

jury that if they believe the plaintiff voluntarily gave the property to the

defendant, the verdict must be for the defendant. The proper- question to

submit to the jury is, how far the plaintiff was affected by fear. It is not

enough to submit to them whether the transfer was voluntary, mnee the

prisoner might have acted voluntarily, though impelled by fear of imprison-

ment, lb.

Note 535, Vol 1, 1078 a— Estoppel.

The prosecution of a limit bond to judgment and execution by the

sheriff, to whom it was given, is no estoppel to an appeal brought by
the sheriff from a judgment rendered against him for permitting the pris-

oner to escape from the limits on the execution for which such limit bond
was given. JLavrrence v. Camphell, 5 Tiff., 455. In such a case, the judg-

ment against the sureties on the limit bond is no estoppel because it was
not between the same parties ; and estoppels, to be available, must he

mutual. lb. Nor is such judgment an equitable estoppel, unless the sheriff

has realized the whole amount which he would be obliged to pay for the

escape ; nor will the sheriff be estopped from appealing from the judg-

ment against himself, although -he may have collected a part of the

judgment recovered by him against the sureties on the limit bond. lb.

N0TE5SQ, Vol. 1, 1081 a— Estoppel

Where a negotiable promissory note has been protested for non-payment,

and the liability of the indorsers has been fixed by notice, if such indorsers

sell the note, or cause it to be sold, without erasing their indorsements,

they will be held responsible for the payment of the note, even though no
notice was given to them of its non-payment by the maker, because in such

a case, they will be estopped by their own acts, from controverting their

liability upon the note as the indorsers thereof. St. John v. Roberts, 4

Tiff., 441.

A dispute having arisen between the plaintiff and the defendants, as to

whether or not, certain granite which had been prepared by the former
for a work, which was in course of construction by the latter, was according
to the contract. The plaintiff wrote to the defendants : " I have seen Mr.
E., and he has kindly consented to see you on the subject of the granite,

for Merthyr Tydfil, and I have authorized him to do so, and if possible

come to some amicable arrangements in the matter." E. having agreed
with the defendants that they should have, the granite for £50, the contract
price being £121 16s. l\d., it was held that it was not competent for the

plaintiff afterward to repudiate the act of E., on the ground that he had
given him secret instructions not to settle for less than £100. Trickett v.

Tondinson, 13 J. Scott, N.S., 663.

NoTEbZI, Vol.1, 1084 a— Estoppel.

The plaintiff was a bona fide purchaser of a note, which he purchased on
the faith of the written statement of the defendant, the maker, that it was
business paper, and that it would be paid at maturity, and it was held that
the plaintiff could recover against the defendant on the note, without any
reference to the equities between the maker and prior parties to the note.

Lynch v. Kennedy, 1 Tiff., 151.

Note 538, Vol. l, 1085 a— Estoppel

Where the maker of a note, by falsely representing that the payee is to
advance the money to him thereon, and upon this statement he procures a
third party to guarantee the note, the payee who takes such note in good
faith and for value, may enforce it against the guarantor. Mc Williams v.

Mason, 4 Tiff., 294. In such a case, the law will cast the loss upon the
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guarantor, who, by his misplaced confidence, enabled the maker to impose
upon the payee, instead of requiring the latter to bear a loss for which he
was not at all chargeable. lb. See also vol. 1, 247.

Note 539, Vol. l, 1088 a— Estoppel.

The exemption from sale on execution, of certain property specified by
statute, rests upon a public policy, which looks to the preservation of

families against the improvidence or misfortune of their head, and the

latter cannot, by a prospective agreement, waive such' exemption. Kneettle

V. Mwcomb, 8 E. F. Smith, 249; aflarming S. C, 31 Barb., 169. And,
independently of this particular policy, it is not in the power of parties to

give, by their contracts, any otlier effect to judgments and executions than

those which the law attributes. lb.

WoTE 540, Vol. l, 1107 a— Stamps.

Prior to the late amendment of the stamp act, it was held that a mort-

gage for ten thousand dollars, was void for want of a stamp, where there

was only a five cent stamp upon it. Moppoch v. Plato., 30 How., 120.

Note 541, Vol. l, 1109 a— Stamps.

The objection that a summons issued by a justice of the peace is invalid

because a proper United States revenue stamp was not affixed, must be

taken before the justice, on the return day of the summons; and if

not taken then, it will be waived, and cannot be raised on appeal. JBaird

V. Pridmore, 31 How., 859 ; affirming S. C, 29 id., 253. Where a justice

issues any kind of process for the commencement of a civil action, in

which it is stated that a recovery is sought for a sum exceeding one hund-

red dollars, there must be an internal revenue stamp of the value of fifty

cents affixed. lb. And opposed to the opinion in the court below on that

point. lb.

NOTES TO YOL. II.

Note 542, Vol. 2,4 a— Jurisdiction.

A court, where it has the parties in a cause before it, must necessarily

obtain jurisdiction, so far as to decide whether it can entertam the suit or

proceeding ; that is, whether it has jurisdiction of the action. Its decision

of that question, whether made in the form of an order or of a judgment,

is a judicial act, the determination of a question between the parties, and is

necessarily, and by the very force of terms, an exercise of jurisdiction.

mna V. Poole, 36 Barb., 242. Costs are a necessary and proper incident

of such a decision, and the court can no more deny them to a defendant

who succeeds in establishing that the court has no jurisdiction, than it can

deny costs to a plaintiff who shows that the court has jurisdiction, and that

the plaintiff has a good right of action. lb.

Note 543, Vol. 2, 16 a— Jurisdiction.

Merely appearing and participating in proceedings over which a court or

officer has no jurisdiction, does not estop the party appearmg from assail-

ing the proceedings, on the ground that they are void for want of jurisdic-

tion. Grocers' National Bank v. Clark, 31 How., 115.

Wait 146
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lifoTE 544, YoL. 2, 22 a— Jurisdiction.

A justice of the peace is not disqualified from trying an action and

rendering a judgment therein, merely because he had been a juror in an

action between the same parties and for the same cause of action, in which

a verdict was rendered for the plaintiff. Travis v. Jenkins, 30 How., 152.

N^OTE 545, Vol. 2, 31 a— Jurisdiction.

In an action for a trespass upon real estate, a defense that the acts were
done by the leave and license of the plaintiff", does not raise a question of

title to lands. Martin v. Houghton, 31 How., 82; 45 Barb., 258.

So, in an action for trespass upon lands, where the complaint sets out

the metes and bounds of the premises claimed to be owned by the plaintiff,

and the defendant, in his answer, admits that the plaintiff is the owner of

the premises thus described, but he denies that the alleged trespass was
done upon these premises, the issue on the trial is one of location, depend-
ing upon accuracy of measurement, and does not involve a question of
title to land. Seintz v. Ddlinger, 28 How., 39.

Note 546, Vol. 2, 34 a— Jurisdiction.

Where an individual is sued by the commissioners of highways to

recover a penalty for an alleged obstruction of the highway, the defendant
may interpose a plea of title, alleging that the lands belong to him, and
denying that the place obstructed is a public highway. lAtth v. Derm,
1 Tiff., 452 ; Feople v. Onondaga Common Pleas, 2 Wend., 263. So far

as Fleet v. Youngs, or Parker v. Van Souten, cited in the text, conflict

with this rule, they are overruled by the Court of Appeals. See also

Chapman v. Gates, 46 Barb., 313.

Note 547, Vol. 2, 34 b— Jurisdiction.

A right of way over a man's land affects his title, and a justice of the
peace has no jurisdiction to try such right. Little v. Benn, 1 Tiff., 452;

•

Sail w. Sodskins, 30 How., 15.

Note 548, Vol. 2, 36 a— Jurisdiction.

As to what will constitute sufficient evidence of probable cause to defeat
an action for malicious prosecution. Palmer v. Avery, 41 Barb., 290.

Note 549, Vol. -2, 41 a— Action and Process.

At common law, it was not necessary that a warrant issued by a justice
of the peace should be sealed ; and, in this State, no warrant issued by a
justice of the peace need be sealed, unless some statute expressly requires
it. MiUett V. Baker, 42 Barb., 215. A warrant issued for the arrest of a
putative father in a bastardy case, need not be sealed. lb. Such a pro-
ceeding is not a proceeding in a criminal case. lb.

Note 550, Vol. 2, 42 a— Action and Process.

Where the parties appear on the return day of a summons, and both of
them answer when the isuit is called, the justice may amend the summons
as to the date and year by correcting a mistake in that respect, notwith-
srandmg the defendant's objection thereto, and if the defendant abandons
his defense, and a judgment is rendered in favor of the plaintiff, upon suffi-

cient proof, the judgment will be valid. Bradbury v. Van Nostrand, 45
Barb, 194 ; see also Hoffman v. Fish, 18 Abb., 76 ; County Court, cmtva.

Note 551, Vol. 2, 53 a—Action Where to be Commenced.
Where two or more towns corner together, although they do not touch

each other at any other point except the corners, they are adjoining towns
within the nieaning of the statute, which authorizes actions to be brought
before a justice in an other town in the same county, "next adjoining" the
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residence of tlie plaintiff or the defendant. Solmesy. Carley, 4 Tiff., 289
;

affirming S. C, 32 Barb., 440.

Note &ti^ Ycl. 2, 63 a— Long Summons.

A United States internal revenue stamp of the value of fifty cents must
be affixed to every summons or other process issued by a justice of the
peace, for the commencement of an action, whenever the amount claimed

in the process exceeds one hundred dollars. Baird v. Pridmore, 31 How.,
359 ; affirming S. C, 29 How., 253, but contrary to that case on this point.

J!fOTE 55S, Vol. 2, 120 a— Service of Warrant.

The exemption of a party or witness from arrest is a personal privilege,

which may be waived; and the waiver is complete when the party or

witness fails to claim it promptly, and where he does some act in the case

in reference to his appearance or defense. Petrie v. Mtsgerald, 1 Daly, 401.

IfoTE 554, Vol. 2, 144 a— Affidavits.

Where an application is made to a justice of the peace for an attach-

ment against the property of the defendants, on the ground that they are

non-residents of the county, the affidavit will be sufficient collaterally as to

third parties, if it states " that the plaintiff applies for the attachment on
the ground that the defendants are not residents of that county, but are

residents of an other county." Bascom v. Smith, 4 Tiff., 595.

When, in special proceedings in courts or before officers of limited

jurisdiction, they are required to ascertain a particular fact, or to appoint

persons to act in such proceedings, having particular qualifications, or occu-

pying some peculiar relations to the parties or the subject matter, such

acts, when done, are in the nature of adjudications, which, if erroneous,

must be corrected by a direct proceeding for that purpose, and, if not so

corrected, the subsequent proceedings which rest upon them are not

affected, however erroneous such adjudications may be. Porter v. Purdy,
2 Tiff., 106, 110.

IToTE 555, Vol. 2, 159 a—Pond for Attachment.

The approval of a bond given by a plaintiff in an attachment action will

be sufficient collaterally as against third parties, even though the justice

does not expressly certify that the bond was executed in his presence,

Bascom v. Smith, 4 Tiff., 595.

Note 556, Vol. 2, 170 a— Short Attachment.

An attachment was sustained in two recent cases, although nothing more

was alleged as a ground for the attachment than the statement of the

debt arising on contract, the want of authority to arrest, and the non-resi-

dence of the defendant. Williams v. Bamaman, 19 Abb., 70 ; Bascom v.

Smith, 4 Tiff., 695.

Note 557, Vol. 2, 180 a— Return to Attachment.

Where a constable's return to an attachment omits to state that he

left a copy of the inventory and of the attachment with the person in

whose possession the attached property was at the time of the service

of the attachment, the omission is fatal to any judgment rendered upon

Buch attachment, whether the question arises upon an g,ppeal or collaterally,

and no other evidence can be admitted to prove the facts for the purpose

of sustaining the attachment judgment. Williams y. Bamaman, 19 Abb.,

70; reversing S. C, 18 id., 158; 28 How., 59. But a return containing

the following statement was held sufficient in this respect, where the ques-

tion arose collaterally : "And the defendants not being found in the county

of S., I served a copy of the said attachment on T. C, in whose possession
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I found the property so attached, with an inventory of said property

attached indorsed thereon." Bascom v. Smith, 4 Tiff., 595.

Note 558, Yol. 2, 224 a— Appearance.

The unauthorized appearance of an attorney of the Supreme Court, for

a defendant not served with process, will not confer jurisdiction on the

Marine Court, so as to prevent the defendant from going into the merits

of the original controversy, where the question arises in a subsequent

action on the judgment rendered in the Marine Court. Porter v. JSronson,

19 Abb., 236 ; 8. C, 29 How., 292. The Marine Court is not a court of

record for all purposes ; and attorney8-p.t-law, as such, belong only to courts

strictly courts of record, except when otherwise expressly provided by
statute. lb.

A board of excise may employ an attorney to conduct the prosecution of

an action for the recovery of a penalty for a violation of the excise law

;

but such retainer must be authorized by the board, or a majority of them.

Board of Commissioners of Exaise of jDdaware Co. v. Sackrider, 8 Tiff.,

154. Such board, or a majority of its members, must determine what
cases shall be prosecuted, and they cannot delegate their authority by
authorizing an attorney to commence such actions at his discretion. lb.

If, however, one of the members of the board has commenced an action,

and the consent of the other members can be legally presumed, the judg-

ment will not be reversed upon an appeal ; but if no such presumption can

be indulged, or if it appears that the other members did not consent, the

judgment will be reversed. lb.

Note 559, Vol. 2, 225 a— Appearance.

An attorney-at-law cannot act professionally on both sides of a litigation

;

and where he has been employed by a wife to procure for her a separation

or divorce from her husband, he cannot also engage to act for the husband
as his attorney, to prevent it. Serrick v. CaUey, 1 Daly, 512 ; S. C, 30

How., 208 ; see note 341.

Note 560, Vol. 2, 248 a—Ansioer of Title to Zand.
An answer of title to land, when interposed in a justice's court, is a

nullity unless it is accompanied by such an undertaking as is required by
section 58 of the Code. Idttle v. Denn, 1 Tiff., 452.

Note 561, Vol. 2, 254 a— Answer of Title to Land.
Where the answer of title justifies as to all the causes of action set up

in the complaint, by setting up title to the land as a defense to them all,

the justice cannot retain the action as to some of the causes of action, but
must dismiss the action as to them all. Hall v. HodsMns, 30 How., 15.

Note 562, Vol. 2, 265 a— Parties to Action.

Where the title to chattels, owned by several persons jointly, is, for

business purposes, held by one of them alone, and he sells the chattels in

his owp name, but for the benefit of all the owners, and executes a bill

of sale in his individual name, the contract will inure to the joint benefit of
all the joint owners, and they may all join in an action upon the contract
of sale. Silliman v. Tuttle, 45 Barb, 171. In such a case, the ignorance of
the purchaser that there were other persons than the one making the
sale who were interested in the property, makes no difference. The joint

owners of property have a right to avail themselves of the acts of one of
their number who has acted as their agent ; and whether he acted with or

without authority in negotiating a sale of the property in his own name
alone, is of no consequence. lb.
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Wots 563, Vol. 2, 2'71 a— Parties to Action.

An insurance company, teing in need of funds to pay its losses, obtained

a loan of $32,000 from different persons and firms, and, as collateral security,

for the repayment of the loans, transferred to the plaintiff premium notes

made by various individuals and delivered to the company ; and it was
held that the plaintiff held the notes as trustee of an express trust, and

that he might bring an action on them in his own name. GlarTc v. Titoomb,

42 Barb., 122. The trustees named in a subscription paper may bring

action in their own names for the collection of the subscriptions. Sutohins

V. Smith, 46 Barb., 235.

Note 564, Vol. 2, 274 a— Parties to Action.

In an action brought in the name of the husband and wife, for an injury

to the separate property of the wife, the improper joinder of the husband

as a co-plaintiff is not a ground for the reversal of the judgment as to

both the parties. AcJcley v. Tarbox, 4 Tiff., 564 ; reversing S. G., 29 Barb.,

512. The misjoinder is not a ground of nonsuit in the court below, but

merely a ground for striking his name out of the record, and this may be

done in the justice's court or upon an appeal, leaving the judgment to

stand in the name of the wife, in the same manner as though the action

had been prosecuted in her name alone. lb.

In an action by a married woman concerning her separate property, as

in an action upon an award in her favor, her husband is not a proper party

as a co-plaintiff; and if he is improperly joined, a demurrer will lie, on the

ground that the complaint does not state a cause of action in his favor, and

the complaint will be dismissed as to him. Palmer v. Davis, 1 Tiff., 242.

Note 565, Vol. 2, 282 a— Parties to Action.

Where an action for furnishing supplies for a vessel is brought against

several parties as owners, and but one of the defendants is served with

process, and on the trial, it does not appear from the evidence that the

other parties are part owners, there will be a clear misjoinder of defend-

ants, which will entitle the defendant served to make available by a motion

for a nonsuit. Sager v. Nichols, 1 Daly, 1

.

Note 566, Vol. 2, 282 b— Parties to Action.

The non-joinder of a co-defendant in an action upon contract, must be

set up in the answer, to be available, as it is no ground of nonsuit at the

trial. Lee v. WUkes, 19 Abb., 355 ; Sosley v. Black, 1 Tiff., 438 ; Tremper

V. Gonklin, 44 Barb., 456.

Note 567, Vol. 2, 285 a— Parties to Action.

A joint action will lie against principal and agent, for a personal injury

caused by the latter in the course of his employment, even though the

principal was not present at the occurrence of the injury. Phelps v. Wait,

3 Tiff., 78.

Note 568, Fo?. 2, 286 a— Parties to Action.

Where a personal injury is occasioned by the negligence of several per-

sons, there is a separate as well as a joint liability, and the injured party

may, at his election, sue any one, or all of the wrongdoers. Greed v. Kart-

mann, 2 Tiff., 591.

Note 569, Vol. 2,281 a— /Splitting Causes of Action.

The law wiU not permit a party who has recovered a portion of an

entire demand in an action, to make the residue of the demand the subject

of another action; and where an indemnity bond had been given to a

constable, who, upon a. breach of it, sued and recovered a judgment tor
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a part of the damages to which he was entitled, while he neglected to take

judgment for other items which might have been recovered in that action,

it was held that he could not afterward maintain an action for those items.

Saneroft v. Winspear, 44 Barb., 209.

NoTB 570, Vol. 2, 294 a— General Mules of Pleading.

In an action to recover back money paid on compulsion, or by duress of

goods, the complaint ought to state the facts, and not allege a mere con-

clusion of law. Such facts ought to be stated as will enable the court to

see that the payment was legally compulsory. If the complaint merely

alleges, in a general way, that the payment was compulsory, and not volun-

tary, it will be demurrable. Commercial Bank of Rochester v. Ouy of
Rochesteir, 41 Barb., 341.

Note 571, Yol. 2, 303 a— General Mules of Pleading.

A complaint by the assignee of a fire policy averred an insurance of the

assignor on his building ; that the policy was duly assigned, with the con-

sent of the insurers ; that the plaintiff, at the time of the loss, was the

lawful owner of the policy, and of the claim against the insurers, by reason

of the policy and of the loss, and that he made a demand of payment,
accompanied with the written assent of the person to whom the original

insured had, after the loss, assigned all his property; but it was held that

the complaint was bad on demurrer, because it did not show any interest

in the subject matter of the insurance, either in the plaintiff or in his

assignor. Fowler v.M Y. Indemnity Ins. Co., 12 E. P. Smith, 422 ; revers-

ing S. C, 23 Barb., 143.

NoTB 572, YoL. 2, 308 a— General Rules of Pleading.

An allegation in a pleading, of an amount of unliquidated damages or a

value, is not to be taken as true, by an omission to deny it, except to

sustain jurisdiction or to show the performance of a contract requiring

such value, or the like. Stuart v. Rinsse, 10 Bosw., 436.

IfoTE 573, YoL. 2, 310 a— General Rules of Pleading.

A plaintiff in an action, who does not demur to the answer therein,

which sets up as a counterclaim a demand not properly admissible as such
in such action, but takes issue upon it by replying thereto, thereby agrees
to try, in such action, the merits of such demand, and to have the result of
such trial avail therein, as though such demand were the proper subject
of a counterclaim therein, and thus waives any right to object, on such
trial, to the admission of evidence to sustain it. Ayres v. O^Farrell, 10

Bosw., 143.

Although a defective statement of facts in a jpleading, will render evi-

dence admissible to prove the pleading, yet the rule is not extended so far

as to allow evidence in proof of facts which ought to have been alleged,

but which has not been done. And it has been repeatedly held that facts

proved, but not alleged, are not available to the party proving them. Allen
V. Mercantile Mutual Ins. Co., 46 Barb., 643 ; Kelsey v. Western, 2 Comst,
501 ; Fieldy. Mayor, Sc, ofJV. Y., 2 Seld., 179; Rrazillv. Isham, 2 Kern., 9;

Wright v. Delafield, 11 E. P. Smith, 266 ; iV: TT Oentral Ins. Co. v. National
Protection Ins. Co., 20 Barb., 468.

JVoTH 574, Yol. 2, 310 5— General Rules of Pleading.

In actions for the breach of a contract, or in actions on an indemnity
bond, if the plaintiff states no special damages in his complaint, he is con-

fined, in his recovery, to such damages only as arise from the breach, and
then only to such as are proximate, and are the fair, legal and natural
result of the act provided against. HaUoch v. Belcher, 42 Barb., 199.
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Rote 575, Vol 2, 313 a— Complaints.

The parties to a copartnership may give it such name as they please

;

and all contracts and obligations, or notes, made with or given to such firm,
may be prosecuted in the individual names of its members. Crawford v
Collins, 30 How., 398.

Note 576, Vol. 2, 319 a— Complaints.

It is a fundamental rule in pleading, that where there are separate counts
in a complaint, each must disclose a distinct right of action ; and the sepa-
rate counts are, for all purposes, as distinct as though they were in separate
complaints, and, consequently, they must contain all necessary allegations,
or the latter must expressly refer to the former. Simmons v. FairchUd, 42
Barb., 404.

WoTE 577, Vol. 2, 319 *— Complaints.

But it has been held at special term that in an action to recover money
alleged to have been lost at play the complaint must be special, setting
forth the facts, and that a complaint containing merely the common counts
is not sufficient. Moran v. Morrissey, 28 How., 100 ; S. C, 18 Abb., 131.

IfoTE 578, Vol. 2, 320 a— Complaints.

Where the complaint is founded upon the breach of a special contract,
and it sets forth the terms of the contract and its breach, and the conse-
quential damages arising therefrom, this is not a matter of account, and a
bill of particulars cannot be required. Ives v. Shaw, 31 How., 54.

IfoTE 579, Vol. 2, 322 a— Complaints.

Where a party claims on an account stated, and he refuses to furnish the
items of his demand in pursuance of the Code, he ought, on the trial, to be
precluded fi-om giving evidence of such items of his account any further
than may be necessary to prove the settlement of the sum due as an
account stated. Goings v. Patten, 1 Daly, 168; S. C, 17 Abb., 339.

Note 580, Vol. 2,S22b— Complaints.

A bUl of particulars in an action for an indebtedness, should state the
items of the demand, and when and how it arose, and the sums claimed.

Moran V. Morrissey, 28 How., 100; S. C, 18 Abb., 131.

Note 581, Vol. 2, 369 a— Competency of Witnesses.

Under the provisions of section 399 of the Code, as amended in 1859,
an assignor was not excluded from testifying against a " legatee," where an
action was brought to recover from such legatee the amount of a judgment
rendered against the testator. In such a case, a legatee is not within the

meaning of the words, " an assignee or executor or administrator." Sight
v. Sackat, 7 Tiff., 447.

Where a partnership is dissolved by the death of one of its members,
the survivor holds the assets as partnership property, and by virtue of his

original power as partner, and he is not, therefore, in any sense, the

assignee of the deceased partner; and the provisions of section 399 of

the Code, relative to transactions between the witness and a deceased

party or his assignees, have no application to such a case ; and in an

action against the survivor to recover a demand alleged to be due from
the firm, the plaintiff is a competent witness as to transactions between
himself and the deceased partner, Tremper v. Conklin, 44 Barb., 456.

But in aoi action against an executor, the plaintiff cannot be permitted to

testify, as a witness in his own behalf, as to what passed between him and

the deceased in her lifetime, nor to testify that certain conversations did

not occur between him and the deceased. Clarke v. Smith, 46 Barb., 30.
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In such a case, it does not make any difference whether the object of the

testimony is to prove an affirmative or a negative, for in either case it is

incompetent. lb

iVoTi7 582, Vol. 2, 369 5— Competency of Witnesses.

Neither a husband nor a wife can be examined as a witness, either for,

or against each other, except in cases where they are parties to the action.

JRogers v. Hoffers, 1 Paly, 194 ; Moffatt v. Moffatt, 10 Bosw., 468 ; Car-

penter y. White, 46 Barb., 291.

In an action by a husband, to recover damages, for an alleged criminal

conversation between his wife and the defendant, the wife is not competent

to testify as to any fact in the case. Carpenter v. White, 46 Barb., 291.

She is not competent, therefore, to prove the criminal intercourse of the

defendant with her, and the fact that the act was a secret one, does not

make any difference as to the rule. lb.

Note 583, Vol. 2, 370 a— Competency of Witnesses.

The word " transaction," in section 399 of the Code, does not embrace all

the occurrences which go to make up a cause of action, but only such as

must have been communicated to the deceased to give them effect. Franklin

V. Pinkney, 18 Abb., 186. It was not the intention of the Code, that, in

actions against the representatives of a deceased person, the evidence of the

living party should be excluded, as to an occurrence at which the deceased

need not have been present, or as to a fact he need not have known, to

make evidence of it admissible. lb.

Note 584, Vol. 2, 374 a— Admissions.

The plaintiff having made a proposition to the defendant, to do certain

work upon a building which the latter was erecting, the defendant told

him to go and see B., who was the contractor, about it. He did so, and B.

employed him to do the work. There was some evidence to show that

B. was the defendant's agent, and it was held that proof of declarations

made by B., in making the contract with the plaintiff, were admissible in

evidence against the defendant, on the ground that they were the declara-

tions of an agent, relating to the subject matter of his agency. Fleming v.

Smith, 44 Barb., 554.

But the declarations or admissions of a stevedore, although made while

employed by the owner to stow a cargo, are not admissible in evidence

against the owner, in relation to the stowage of the cargo. MaUory v.

PerJcins, 9 Bosw., 572.

Note 5%5,Vol. 2, 376 a— Admissions.

In an action in which the nature and contents of documents long since

destroyed are in question, entries in the account books of the counsel who
drafted the documents relating thereto, his drafts thereof and other papers

drafted by him, at the same time, relative to the same subject, and where

such counsel is dead, are admissible in evidence for the purpose of corrobo-

rating the testimony of witnesses as to their recollection of the date and

contents of the missing documents. Moffat v. Moffat, 10 Bosw., 468.

Note 5m,VoL. 2, 377 a— Admissions.

In an action for the breach of a warranty made on the sale of a horse, the

defendant offered to prove what a former owner of the horse said of him
to the plaintiff, some months before the latter purchased him of the defend-

ant; but it was held that such evidence was inadmissible. Brisbane v.

Parsons, 6 Tiff., 332. In such a case, it is no defense to show that the

defendant made the warranty in good faith, and under misinformation aa
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to the character of the horse ; and the real question to be tried, relates to
the condition of the horse at the time of the warranty. lb.
The declarations of the parties to a chattel mortgage are not admissible

as evidence to sustain the mortgage, as against a judgment creditor. Gar-
penter v. Simmons, 28 How., 13.

JVoTE 581, Vol. 2, 311 b— Admissions.

The declarations or admissions which may have been made by the
assignees of goods, at a time subsequent to the making of the assignment,
and after they have parted with the possession of the assigned property,
are not competent evidence in favor of parties who are sued by the
assignees, for taking and selling the goods under and by virtue of a judg-
ment and execution against the assignees. Peck v. Grouse, 46 Barb., 151.

Note 588, Vol. 2, 384 a— Admissions.

A plea of tender is an unequivocal admission of the justice of the
plaintiff's claim to the extent of the sum tendered. Hoosevelt v. N. Y. <&

Harlem B. B. Go., 45 Barb., 554 ; S. G., 30 How., 226.

IToTE 589, Vol. 2, 386 a— Admissions.

In an action for an assault and battery, the plaintiff's complaints of pain
and soreness, made to other persons, at the time and soon after the com-
mission of the assault, are competent evidence in his own behalf, in respect

to the extent of the injury, when taken in connection with other testimony.

Werely v. Persons, 1 Tiff., 344 ; Galdwell v. Murphy, 1 Kern,, 416;
Aveson v. Kinnaird, 6 East, 188 ; Baker v. Griffin, 10 Bosw., 140.-

N'ote5%Q, Vol. 2, 387 a— Presumptions.

In the absence of proof to the contrary, it is presumed that an officer, in

selling property under an execution, has complied with all the requirements

of the statute and of the law. Leland v. Gameron, 4 Tiff., 115. How far

such a presumption applies to private persons, see Arent v. Squire, 1 Daly,

347, and notes 141, 599.

WoTE 691, Vol. 2, 387 5— Presumptions.

In an action for the conversion of a promissory note, it is competent for

the defendant to prove the insolvency of the maker, and thereby lessen the

damages ; but in the absence of any evidence of a want of ability to pay,

the presumption is, that he is solvent, and able to pay the note. Potter v.

Meirchants' Bunk, 1 Tiff., 642.

WoTE 592, Vol. 2, 388 a— Presumptions.

Where an agreement requiring a stamp is lost, and it was without a

stamp when last seen, it will be presumed that it never was stamped, and

secondary evidence of its contents will not be admissible. Arbon v. Fussell,

1 Hurlst. & Colt, 864.

^^^07^593, Vol. 2, 388 h— Presumptions.

In the absence of proof upon the subject, the presumption is, that the

laws in relation to husband and wife, and their relative rights, which pre-

vailed here before 1848 and 1849, were the same as the laws which existed

throughout the civilized world, at that time. Savage v. O^Ndl, 42

Barb., 374.

Note 594, Vol. 2, 388 c— Presmnptions.

As to rebutting the presumption of ownership of a vessel, where it is

sought to charge a person as owner for supplies furnished, see note 334.

Wait 147
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Note 595, Vol. 2, 401 a— Best Evidence.

Where it is important to show that there was a consideration fox the

sale of chattels, the answer of a witness on the trial that such consider-

ation was a sum of money and " one hundred acres of land," is not liahle

to the objection that it gives the contents of a deed of land which is not

produced on the trial. Reynolds v. KeUy, 1 Daly, 283.

A ticket issued to a passenger for his passage from New York to San

Francisco, does not preclude the passenger from showing by parol testi-

mony a contract for such transportation, indepemdeut of that expressed in

such ticket. Van Buskirk v. Roberts, 4 Tiff., 661.

Note 596, Vol. 2, 401 h—Best Evidence.

Where the purpose for which a writing was executed is not inconsistent

with its terms, it may properly be proved by parol. Hutchins v. Heblwrd,

1 Tiff., 24. Where the principal contract is oral, and a written instrument

is executed and delivered in part performance thereof, and as a mere inci-

dent of it, the written instrument does not merge the oral one, and the

latter may be established by oral evidence. lb.

Note 59V, Vol. 2, 405 a— Best Evidence.

Where one witness, on being asked where a note was which he had

indorsed, and which had been delivered back to him, and he testified :
" I

don't know; I expect it is destroyed; after I got it back, I tore my name

off; I have not got it ;" and an other witness testified, that he once saw the

note at a banking house ; it was held that parol evidence was not admissible

to show what the indorsement was, without further proof that the note

was destroyed or lost. Bronner v. Erauenthal, 9 Bosw., 350.

Note 598, Vol. 2, 408 a— Best Evidence.

The sufficiency of the proof of the loss of a paper is a preliminary

matter addressed to, and determined by, the court exclusively ; and its

sufficiency is to be passed on in view of the peculiar features which char-

acterize each case as it arises. Ovaham v. Ghrystal, 1 Abb., N. S., 121.

Note 599, Vol. 2, 413 a— Burden of Proof

.

Where a warehouseman takes goods upon storage for hire, he is answer-

able for their loss, or the loss of any part of them, where that does not

arise from the inherent nature of the goods, such as absorption, deterioration

or like causes, unless he shows that the loss occurred under circumstances

which exonerated him from all blame ; or if he cannot show that, that he

exercised a degree of care in their safe-keeping, which repels any suspicion

or presumption, that the loss occurred through his negligence or dishonesty.

Arent v. Squire, 1 Daly, 347. Where a quantity of gin, in pipes, was stored

with the defendant as a warehouseman, and upon its redelivery it appeared

that there was a considerable deficiency in the quantity, it was held that

the burden of proof was on the defendant, to show that the loss was not

occasioned by his negligence or dishonesty. lb. Note 141.

In an action upon an insurance premium note, it is incumbent upon the

plaintiff to give some evidence of the existence of losses, which render an

assessment upon the note proper. Jackson v. Roberts, 4 Tiff., 304.

In an action against bankers or collecting agents, to recover damages for

their neglect to present a note intrusted to them for collection, or to give

notice of non-payment to the indorsers, the burden of proof is on the

defendants to show the insolvency of the indorsers, if they rely upon thai

fact as a defense. Goghlan v. Binsmore, 9 Bosw., 453.
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J!f0TS &00, Vol. 2, 413 b— Burden of Proof.

To estaMish, as a defense, that a preexisting debt was paid by the note
of a third party, it is necessary for the defendant to prove that the note was
given to the creditor, and received by him upon the express agreement
that it should extinguish the previous debt. Crane v. McDonald, 45 Barb.,

364; see also notes 181, 188.

IfoTE 601, Voz. 2, 414 a— Burden of Proof.

Where the defendant holds the affirmative of all the issues made in the

pleadings, and opens the case by calling the first witnesses, he is entitled

to the closing address to the jury. JElweU v. Ghamherlin, 4 Tiff., 611.

Note 602, Yol. 2, 415 a— Belevancy of Eoidence.

After a witness has stated what he has seen and heard, which tended to

establish the existence of a copartnership, it is competent to prove by him,

negatively, that he had no knowledge or information to the contrary.

ConJclin v. Barton, 43 Barb., 435. Where individuals are sued as partners,

for goods sold to them in their business as hotel-keepers, and the partnei'-

ship is denied, a bond, purporting to have been executed by both of the

defendants, for the purpose of obtaining a tavern-keeper's license, is admis-

sible in evidence as tending to establish a partnership, where it is shown
that one of the defendants executed the bond and the other ratified it

afterward. lb.

Rote 603, Yol. 2, 416 a— Relevancy of Emidence.

It is no error to admit testimony which was irrelevant at the time of its

admission, if it is afterward made relevant and pertinent by other testi-

mony subsequently introduced. Black v. Camden and Amboy JR. B. <fc

IVansportation Co., 45 Barb., 40.

N'oTE 604, Yol. 2, 416 5— Belevancy of JEvidence.

The court can never exclude relevant testimony because it does not 'at

once establish the issue to which it relates. The different links must be

introduced in succession. The party against whom it is introduced is

amply protected against any prejudice, by his right to call upon the court

to direct the jury to disregard it for all purposes, where it is not prima
facie evidence of any material issue. Murphy v. Boker, 28 How., 251.

In such a case, if the party omits to call upon the court to give such direc-

tion, it will not be a valid ground of complaint that the court did not

volunteer to warn the jury against being misled by the evidence,_nor will

it be a ground for granting a new trial on the ground of an oversight. lb.

N'OTE 605, Yol. 2, 418 a— Bdevancy of Evidence.

Where a judge excludes the whole defense upon the opening of the

defendant's counsel, on the ground that the matters proposed to be proved

do not constitute any defense, a single exception to such decision is suffi-

cient. It is not necessary for the defendant's counsel to repeat his state-

ments, and take a separate ruling on each of them. Sawyer v. Chambers,

44 Barb., 42 ; 43 id., 622.

Note 606, Yol. 2, 432 a— Handwriting.

In an action upon a bond, where there is any competent conflicting

evidence as to the genuineness of the defendant's signature, the plaintiff

is entitled to have the case go to the jury, whose finding upon the ques-

tion will be conclusive. Magee v. Osborn, 5 Tiff., 669. In such a case, if

a witness swears that he has seen the defendant write, and that he believea

the signature to the bond to be genuine, this is sufficient evidence to

require the case to be given to the jury. lb.
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Note 607, Vol. 2, 434 a— Handwriting.

In an action upon a promissory note, where the defense is forgery, a

comparison of the handwriting of the note in controversy, with other

genuine writings of the alleged maker, which have been introduced in

evidence in the cause, is allowable, for the purpose of aiding the jury

in determining, from such comparison, whether the alleged signature is

genuine. Dvbois v. Baker., 3 Tiff., 355; affirming S. C, 40 Barb., 557;
JEllis V. People, 21 How., 356 ; Van Wyck v. Mcintosh., 4 Kern., 439, 442

;

JDoe V. Newton., 5 Ad. & E., 514.

Note 608, Vol. 2, 437 a— Account JBooks.

After a physician has proved an employment professionally, the entries

in his books of account, of the visits made, have always been received to

show the number of visits. Clarke v. Smith, 46 Barb., 30. Such book is

evidence of nothing else, and for this purpose it has not been considered

necessary, as in other cases, where books are admitted in evidence, to

prove that he keeps correct books, or that others have settled by thera.

lb. 32, per Ingbaham, J. An objection that the alteration of the law, by
admitting parties as witnesses, has rendered books of account unnecessary,

as evidence, even though allowed in other cases, would not apply in a case

where the other party is dead, because in that case he could not testify. lb.

Note 609, Vol. 2, 440 a— Accouni Books.

Entries in partnership books are not evidence for one partner against an
other, on an accounting between them, unless it appears, or may be pre-

sumed that the latter not only had access to the books, but actually

inspected them. Taylor v. Herring, 10 Bosw., 447. Where the defendant
was a mere dormant partner, who took no part in conducting the business

except to give his notes for its liabilities, and merely visited the place of

business occasionally, and there was no evidence that he ever looked at

any of the books, it was held that the entries in the books were not

admissible against him in favor of his partner. lb. Such entries, made
by a book-keeper employed by the partnership, are not admissible, on the

ground of their being made by a neutral agent, unless it is shown that

the book-keeper was authorized by them to determine with what sums
each should be charged. lb. Entries in partnership books are prima fade
evidence in favor of one partner as against an other partner who had
access to them, and an opportunity to inspect them, notwithstanding he
may have omitted to do so. lb.

Note 610, Vol. 2, 441 a— Account Books.

But after a physician has proved an employment professionally, the
entries in his books of account or diaries, in which all his visits are entered,
are evidence to show the number of visits made. Clarke v. Sm,ith, 46 Barb.,

30 ; and see note 608.

Note 611, Vol. 2, 451 a—Account Books.
After a defendant has availed himself of the plaintiff's books of account,

for the purpose of establishing certain credits in his favor, it is competent
for the plaintiff to read from the same books, charges and entries, which
show that those credits have been exhausted by counter charges of debit,

made at about the same time and afterward. Bewey v. Hotchkiss, 3 Tiff.,

497. The defendant cannot use the books to establish credits in his favor,

and at the same time deny to the plaintiff the full benefit of the charges
therein against him. lb. He must take the whole or none ; and having
elected to put the books in evidence for his own benefit, he cannot after-

ward be permitted to deprive the plaintiff of any charges therein in his
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fiivor. lb. In snch a case, it is -wholly unimportant whether the whole, or
any portion of the entries, are in the handwriting of the plaintiffs. lb.

N'oTE 612, Vol. 2, 453 a— Parol Evidence.

Where subscriptions are made under an agreement that they are not to
be binding unless a specified sum is subscribed, the subscriptions must all

be made upon the same conditions, to be binding ; and if some of the
subscriptions are made conditionally and confidentially for the purpose of
making up the required sum, this will be a fi-aud upon those who are

induced to subscribe unconditionally, and they may show by parol
evidence that some of the subscriptions were of this conditional and con-

fidential character, and therefore fraudulent. N". Y. Mechange Co. v. De
Wolf, 4 Tiff, 273 ; see also note 11.

Note 613, Vol. 2, 457 a— Parol Evidence.

A document purporting to be a contract, signed by both parties, is not
necessarily so, and it is competent for either of the parties to show by
parol evidence that it was not their intention, in signing, that it should
operate as a contract, and that the real contract between them was not in

writing. Rogers v. Sadley, 2 Hurlst. & Colt, 227 ; and see Pym v.

Campbell, 6 Ell. & Bla., 370.

Rote 614, Vol. 2, 458 a— Parol Mjidence.

Where the description of land conveyed by deed is vague and uncertain,

parol evidence of the intention of the parties as to the real boundaries is

admissible ; and, therefore, parol evidence is admissible, not to contradict

or vary the deed, but to identify the subject matter, so as to show what
the grantor intended by a grant of " the west half of lot No. 76." Pettii

v. Shepard, 5 Tiff., 97. But if the starting point given by a deed can be
found, and the lines can be accurately run and determined by the courses

and distances of the deed, the boundaries must be settled by their calls, and
cannot be altered or affected by parol evidence. Waugh v. Waugh, 1 Tiff.,

94. And, therefore, where a testator, owning two farms, adjoining each

other, devised to his son, J. W., one of the farms, describing it as " one

hundred acres of land which formerly belonged to my brother, J. W. ;
"

and where he also gave and bequeathed to his grandson, R. W., the other

farm, describing it as " the old homestead whereon I lived at the time

of making my will, containing one hundred acres ;" it was held that the

latter words were not in any way descriptive, or intended to be descrip-

tive, of the subject of devise; that the descriptions of the two pieces

were definite and capable of being exactly located by the deeds ; that

there was no ambiguity, and, therefore, no necessity for, or any propriety

in, resorting to parol proof of the testator's intentions. lb.

Rote Q15, Vol 2, 458 b— Parol Evidence.

Where a lease of premises describes them as "Nos. 162 and 164

Seventh avenue," parol evidence ' is admissible to show that a certain

rear yard or lot passed with the demise of the two houses, upon the

principle that parol evidence is always admissible to ascertain the nature

and qualities of the subject to which an instrument refers'. Gary v. Thomp-
son, 1 Daly, 35 ; see also note 59.

Note 616, Vol. 2, 459 a— Parol Evidence.

Where a sale was concluded by a bought and sold note in writing,

which contained all the elements of the contract, the names of the parties,

price, description of the article, time of delivery and time of payment, it

was held that it was not competent to vary the written contract by asking

a witness " what conversation passed on the subject of this sale prior to
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the actual delivery to the respective parties of the sale note," because the

question was too broad, as the answer would have introduced matter both

irrelevant to the issue and improper in itself. PoUen v. Le Roy, 3 TiflF^ 550

;

aflBrming ^. C,. 10 Bosw., 38.

But if the contract is procured by fraud, the defrauded party may show

the fraudulent representations or acts, and may rescind the contract, if he

establishes the existence of the fraud charged. Rogers v. Hadhy, 2 Hurlst.

& Colt, 227 ; see also note 613, and vol. 1, 43S.

Where parol evidence is admissible to show usage or custom to affect

the construction of contracts, see Fox v. Parker, 44 Barb., 542 ; Russian

Steam Namgation and Trading Go. v. Silva, 13 J. Scott, N. S., 610.

Note 61T, Vol. 2, 460 a— Parol Ecidmce.

Parol evidence is not admissible to control, explain or modify a warranty

in a policy of insurance. Ripley v. ^tna Ins. Co., 3 Tiff., 136.

Where the promise contained in a promissory not« is absolute, parol

evidence is not admissible for the' purpose of incorporating into the con-

tract a condition which will affect or change the character of the contract

between the parties. Thompson v. SaM, 45 Barb., 214.

An order for the payment of money, when in the hands of the payee or

his assignee, is evidence in writing of his title to the payment, whidi

cannot be waived or contradicted by parol evidence. Parker v. City of

Syracuse, 4 TiflF., 376. But it is competent for parties, aft«r such order

has been delivered or assigned, to waive rights that have been acquired

thereby, or to modify them, which waiver or modification may be proved

by extrinsic evidence. lb.

IfoTE 618, YoL. 2, 461 a— Parol Evidence.

Parol eT^dence is admissible to show that a person, whose name appears

at the head of an invoice as vendor, is not, in fact, a contracting party.

Solding v. Elliott, 5 Hurlst. & Norm., 117.

Note 619, Vol. 2, 461 J— Parol Evidence.

Where the principal contract is an oral one, the execution of a written

instrument, for the purpose of a partial performance of the oral contract,

win not merge the latter in the written instrument. Mutchins v. Sebhard,

1 Tiffi, 24.

Note 620, Vol. 2, 462 a— Parol Evidence.

Every demise between landlord and tenant, in respect to matters on

which the parties are silent, is open to explanation by the general custom

and usage of the country or of the district where Xhe land lies, because

every person is supposed to be cognizant of the custom, and to contract

with a tacit reference to it. Mangum, v. Farrington, 1 Daly, 236 ; Wilcox

V. Wood, 9 Wend., 346 ; Wigglesworth v. DaUison, 1 Doug., 201 ; S. C,
Smith's Lead. Cas., 300.

Note 621, Vol. 2, 463 a— Parol Evidence.

It is a sound rule in the construction of contracts, that where the

language is clear, unequivocal and unambiguous, the contract is to he

interpreted by its own language, and courts are not at liberty to look at

extrinsic circumstances surrounding the transaction, or elsewhere, for

reasons to ascertain its intent ; the understanding of the parties must be

deemed to be that which their own written agreement declares. Spring-

steen V. Samson, 5 Tiffi, 703. But where a literal performance is impossible,

or impracticable, or where the language is ambiguous, or susceptible of

more than one construction, or is vague, or general, or inappropriate to

express the true intent, extraneous evidence is admissible to explain, and
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an antecedent parol agreement may be received to point to the intent of
the parties. lb. And see Dodge v. Gardiner, 4 Tiff., 239.

Note 622, Vol. 2, 464 a— Parol Evidence.

Where a policy of life insurance provides that it may be continued from
year to year, upon payment of the premium on or before specified days, the
payment must be thus made or the policy will not be continued ; and parol

evidence is not admissible to show a usage or agreement on the part of the

insurer to receive payment after the day specified. Howdl v. Knickerbocker

Life Ins. Co., 19 Abb., 217.

So a prospectus, distributed by a life insurance company, and importing
that it was careful to prevent ' forfeitures, Is not admissible to vary or

control an express provision in a policy for life, which determined a policy

upon a failure to pay the premium on the first day of each succeeding year.

JRuse V. Mutual Benefit \Life Ins. Go., 9 E. P. Smith, 516 ; but see 10

id., 653.

No usage can control established rules of law ; and no local usage in a

particular trade or business can control or affect the rights of parties.

Miggins v. Moore, 1 Tiff., 417 ; Emery v. Dunbar, 1 Daly, 408. There
may be cases, however, in which the parties are familiar with a tisage,

and may have long dealt with reference to it ; and in such a case, it may
sometimes be a question of fact whether the parties did not deal upon the

terms that the custom should be regarded as a part of the contract. See

vol. 2, 462, and note 620.

Note 623, Vol. 2, 465 b—Parol Evidence.

In an action against the defendant for not transferring a farm, he
pleaded that the agreement sued on was made subject to the condition

that it should be nuU and void if one 8. should not, within a reasonable

time after the making of the agreement, consent and agree to the transfer

of the farm to the plaintiff; and it was held that the defendant might
prove this oral contemporaneous agreement by parol evidence, because

such oral agreement merely operated in suspension of the written agree-

ment, and not in defeasance of it. WaUis v. Littell, 11 J. Scott, N". S, 369
;

Murray v. Earl of Stair, 2 Barn. & Cress., 82 ; Furness v. Meek, 3 Hurlst.

& Norm., 907.

IToTE 624, Vol. 2, 466 * — Parol Proof.

The drawers of a draft interposed the defense of usury, on the ground
that the draft was an accommodation draft in the hands of the acceptors,

whose agents transferred it to the plaintiff at a usurious rate of discount

;

but it was held that the books of such agents were not competent evidence

to show the amount of the discount, or the other facts showing the trans

action to be usurious, even though such facts appeared in the books,

because the proof was not such as could be made by entries in the books

of third persons, but must be made by living witnesses or other legal

proof. Churchman v. Lewis, 7 Tiff., 444.

Note 625, Vol. 2, 468 a— Parol Proof

.

Parol evidence is admissible to show for what purpose a i-eceipt was
given, to what fund it referred, and to inquire intO' the consideration.

CoUmm V. Lansing, 46 Barb., 37.

A receipt may be avoided by showing that it was obtained without con-

sideration, or by misrepresentation, or that it has been rescinded by the

agreement of the parties. Van Nest v. Talmage, 17 Abb., 99.
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Note 626, Vol. 2, 469 a— Parol Proof.

Where there has been an accounting and a settlement between parties,

and it afterward appears that a clear mistake occurred from an omission

to include a considerable sum of money, an action will lie to correct the

mistake, and to collect such sum. McBougaU v. Cooper, 4 Tiff., 498 ; and

see note 527.

Note 627, Vol. 2, 477 a— Examination of Witnesses.

A juror occasionally asks questions; whether either party can take

exception is sometimes of importance to the parties. In a late case, a

juror put a question to a witness, and it was answered without objection

by either party. But upon a repetition of the question, one of the parties

objected to it; and on an appeal, where this objection was urged as a

ground of error, the court said :
" I have not been able to find any author-

ity for the responsibility of a party for a juror's improper question ; one

has as much right to except to it as an other, and neither has the power
to withdraw it. It would be rather hard to make either party suffer for

the illegal questioning of a juror. A more appropriate remedy would be

to move to strike out the answer, or to call upon the court to direct the

jurors to disregard it. But in this case the defendants were too late with

their objection, after allowing it to be asked and answered once without

objecting to it." Kdly v. Commonwealth. Ins. Co. ofPenn., 10 Bosw., 83, 99.

Where an action is brought to recover damages for a personal injury,

caused by the negligence of the defendant, it is proper for the plaintiff,

while on examination as a witness, or while his attending surgeon is exam-
ined as a witness, to exhibit the injured limb or part, to the surgeon, in

the presence of the jury. Mvlhado v. Brooklyn City JR. JR. Co., 3 Tiff., 370

JNoTE 628, Vol. 2, 482 a— Cross-JEJxamination.

It is not competent to ask a witness on his cross-examination, whether
he has not been expelled from an Odd Fellows' lodge, where the object is

to affect the credit of the witness, because, if the question were answered
in the affirmative, it would not affect the credibility of the witness. Greaton
V. Smith, 1 Daly, 380 ; S. C, affirmed, 6 Tiff., 245.

JVoTS 629, Vol. 2, 483 a— Cross-JExamination.

Parol evidence is not competent for the purpose of showing that a wit-

ness has been convicted of a felony, and that he has been sent to the State

prison, because the record is the best evidence. Pathbun v. Poss, 46
Barb., 127. Neither is parol evidence admissible to prove that a witness
has been an inmate of a State prison, as that is not evidence of a general
character, but of a particular fact, which is not allowable for the purpose
of attacking the character of a witness. lb.

JSToTE 630, Vol 2, 483 h— Cross-Examination.

When a book is put into the hands of a witness to refresh his recollec-

tion, and questions are asked upon it on the cross-examination, the book is

not thereby made evidence for the party producing it, and against the

party cross-examining; though when a book is so produced, the party
against whom it is produced may use it as evidence in his own favor.

Payne v. Ibbotson, 3 Hurlst. & Norm., 960.

JS'OTE 631, Vol. 2, 486 a— Peexamination.

Where a cross-examination is limited to a particular subject of a conver-

sation had by him, the reexamination will be limited to the matter inquired

about on the cross-examination, and the whole conversation cannot bs
required on the reexamination. Greaton v. Smith, 1 Daly, 380 ; S. C,
affirmed, 6 Tiff., 245; and see Uuion Panic v. Jilott, 39 Barb., 180.
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N'oTE 632, Vol. 2, 488 a— Opinions, <&c.

Where a party seeks to exclude a question which calls for the opinioti

of a witness, on the ground that he has not been shown to be competent as
an expert, such reason must be specified in the objection ; and if a mere
general objection is taken, it may properly be overruled. Mcdlory v. Perkins,
9 Bosw., 572.

Note 633, Vol. 2, 489 a— Opinions, Sc.

In an action for falsely representing that W., a tradesman, was trust-

worthy, the defendant called as a witness his counterman, who was
acquainted with the transactions between the defendant and W., and
asked him :

" Was W., at the time of the transaction, trustworthy, to your
belief?" and the defendant also called four tradesmen of the same town,

. who were asked as to the general reputation of W. for trustworthiness

;

and it was held the evidence was admissible. Sheen v. Bumpstead, 2

Hurlst. & Colt, 193 ; affirming S. C, 1 Hurlst. & Colt, 358. The principle

upon which this evidence was received was, that if it was a common
opinion in the neighborhood among tradesmen that W. was solvent, and
the jury should find that the defendant shared in that belief, it would be
some evidence that he acted in good faith in making the representation.

If the defendant believed W. to be solvent at the time of making the

representation, he would not be liable. Vol. 1, 736 ; see also Ballard v.

Lookwood, 1 Daly, 158.

N'OTE 634, Vol. 2, 490 a— Opinions, dtc.

To prove a tender, under an agreement made by the defendant's testator,

that he would purchase a bond if it was offered to him on a specified day, a
witness testified that, on that day, he presented the bond at the testator's

place of business, he not being there, and being represented to be out of

town; that on a subsequent day ttee witness called there, and found a

person who answered to the name, and acknowledged the agreement to be
his, but said he could not redeem the bond, and whp, on being told that

the witness had been there twice before, said he had been out of town.

There was no evidence that the testator was not out of town, or that he

was out of town and within the State; and this was held to be prima
facie sufficient evidence to excuse a pergonal tender on the day, and that

it was sufficient to go to the jury on the question of identity. Howard v.

Holbrook, 9 Bosw., 237.

Note 635, Vol. 2, 490 h— Opinions, tfcc.

In an action for a breach of warranty on an exchange of a yoke of

cattle by the defendant for a horse of the plaintiff, the plaintiff asked

one of his witnesses the following question :
" What was the character

of those cattle, orderly or disorderly?" and this was held to be an

improper question, because the conclusions or opinions of the witness

were not competent evidence ; and that the proper way to establish the

character of the cattle was to prove the facts and circumstances and

submit the question to the jury for their decision. Strevd v. Hempstead,

44 Barb., 518. In such a case, the court, or the jury, if one is impan-

neled, must form their conclusions from the proof of facts, and not

from the opinion of witnesses. lb.

Note 636, VoIj. 2, 491 a— Opinions, &c.

In an insurance action, a witness will not be permitted to testify what
is meant by a permanent policy, where it does not appear that the term ia

one of art, or that it was employed in any particular business, or that the

witness had any qualifications for interpreting it which were not equally

Wait 148
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possessed by the coui-t and jury. JBaptist Church v. Brooklyn Mre Ins

Co., 1 Tiff., 153.

Note 637, Vol. 2, 492 a— Opinions, <&c.

In an action brought in a justice's court for trespasses upon the plain-

tiff's land by the defendant's cattle and horses, in a case m which the

defendant does not appear in the action, and where the only evidence to

show the amount of the plaintiffs damages, or from which the justice

could properly determine the amount, was the opinions of a witness
; it

was held that there was not sufficient legal evidence to support a judg-

ment in favor of the plaintiff, and it was, therefore, reversed. Armstrong

•V. Smith, U Barb., 120. This case overrules Mllis v. McCarn, 35

Barb., 115, on this point, and reviews a large number of cases ; see also'

Seamans v. Smith, 46 Barb., 320.

N'oTE 638, Vol. 2, 493 a— Opinions, <&c.

Upon a question of negligence in mooring a vessel, it is proper to ask a

witness, who has been shown to be competent to give an opinion, what

• was the condition of the fastenings of the vessel as to safety ; because

this is a subject of science and experience, and not one of common
knowledge. Moore v. Westervelt, 9 Bosw., 558; S. C, affirmed, 13 E. P.

Smith, 234.

N'OTE 639, Vol. 2, 493 h— Opinions, Sc.

In an action of trespass for damages done by the defendant's cattle,

horses and sheep, to the plaintiff's orchard and crops, the plaintiff was a

witness in his own behalf, and after he had testified that he had one and

three-quarter acres of buckwheat on his land in 1861, and that after it was

cut, the defendant's horses got into the lot and tore the buckwheat to

pieces and ate what they wanted, it was held the following question was

competent :
" State, if you can, what portion of the buckwheat the defend-

ant's horses destroyed, in the fall of 1861 ?" because the plaintiff was
shown to be a farmer, and his knowledge rendered him competent to give

an opinion ; and on such a question, opinion is competent evidence. Seamans
v. Smith, 46 Barb., 320 ; approving Armstrong v. Smith, 44 id., 120. So, in

the same case, the plaintiff testified that the defendant's cattle went into

one acre of his peas, and destroyed two-thirds, and that they were worth

$4 a bushel ; and it was held that his counsel might ask him the following

question : " If that piece of peas had not been injured by the stock, how
much would it have produced that season ?" lb. The plaintiff also testi-

fied that the defendant's hogs destroyed all his peas, thirty rods ; that they

were good peas and podded when destroyed ; and that he could tell what
the ground would have produced if the peas had not been destroyed ; and
it was held that it was competent to ask him what the ground would have

produced if the peas had not been destroyed by the defendant's hogs. lb.

Note 640, Vol. 2, 495 a— Opinions, &c.

In an action for fraud in the sale of a horse, a witness who swears that

he has a knowledge of the value of horses from having kept them and
dealt in them for a number of years, and where he further testifies that he
knows the horse in question, he is competent to give an opinion as to the

value of the horse. McDonald v. Christie, 42 Barb., 36. But, if the

witness does not know the qualities of the animal spoken of, he is no
competent to give an opinion of its value. Thorn v. Couchman, 28 How.
95; Schoharie County Court.

Note 641, Vol. 2, 496 a— Opinions, &c.

In an action to recover the value of articles lost by a carrier, a party
who has been in this country for five years, is competent to testify as to
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the value of articles brought with him from a foreign country, but lost
by the carrier on the passage ; and it may be shown that he has made
inquiries here as to the value of such articles. Merrill v. GrinndL
3 Tiflf., 594.

A person who has been a farmer, but has abandoned that business to
become a mechanic, is, notwithstanding such change, a competent witness
as to the value of land in his neighborhood. Rohertson v. Shapp, 8 Tiff., 91.

So farmers and other residents of the immediate neighborhood are com-
petent witnesses as to the price or value of land in that neighborhood. lb.

JVoTH 642, Vol. 2, 497 a— Opinions, d>c.

In an action to recover damages, sustained by reason of the fraudulent
representations of the defendant as to the credit and good standing of an
other person doing business under the designation of an agent, the defend-
ant will not be allowed to state, as a witness, that he did not intend to
mislead or deceive the plaintiff, nor that he spoke and acted in good faith

in the belief that what he stated was true. BaUard v. Lockwood, 1 Daly,
158 ; distinguishing this case from Seymour v. Wilson, 4 Kern., 567.
But in an action of replevin, where it is alleged that the property in

question was fraudulently sold for the purpose of hindering, delaying and
defrauding creditors, the purchaser may be examined as to his intention in

making the purchase. BedeU v. Chase, 1 Tiff., 386.

So, where it is sought to impeach a general assignment for the benefit

of creditors, it is proper to inquire of the assignor as to his object and
intent in making it. Forbes v. Waller, 11 E. P. Smith, 430. And in an
action for a malicious prosecution, the defendant may be asked as a
witness in his own behalf, as to the absence of malice, and as to the

existence of probable cause ; and he may state that he believed the truth

of the charge made by him against the plaintiff in the action alleged to

have been malicious. McKbwn v. Sunter, 8 Tiff., 625 ; see also Griffin v.

Marquardt, 1 E. P. Smith, 121. These cases in the Court of Appeals are

aU of them, in principle, opposed to the decision in JBallard v. Lockwood,
stated at the beginning of this note.

KoTE 643, Vol. 2, 499 a-y Opinions, &c.

Where the mental capacity of a testator is in question, and a layman
is examined as to facts within his own knowledge and observation, tending

to show the soundness or unsoundness of the testator's mind, he may
characterize, as rational or irrational, the acts and declarations to which he

testifies. It is legitimate to give them such additional weight as may be

derived from the conviction they produced at the time. The party calling

him may require it, to fortify the force of the facts, and the adverse party

may demand it as a made of probing the truth and good faith of the

narration. But to render his opinion admissible, even to this_ extent, it

must be limited to his conclusions from the specific facts which he dis-

closes. His position is that of an observer, and not of a professional

expert. He may testify to the impression produced by what he witnessed;

but he is not legally competent to express an opinion on the general

question, whether the mind of the testator was sound or unsound. Clapp

v. FuUerton, 1 Tiff., 190. An exception to this rule is recognized in the

case of attesting witnesses. They are present at the very act of execution,

and their opinions on the general questions of testamentary capacity are

admitted from necessity; and, therefore, subscribing witnesses may be

required to state, not only such facts as they remember, but their own
convictions as to the testator's capacity ; for it may well happen that on

so vital a point they may retain a clear recollection of the general result,
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long after the particular circumstances are effaced by lapse of time or

obscured by failing memory. lb.

JVoTE 644, Vol. 2, 601 a— Leading Questions.

In an action to recover for work done and materials furnished in various

parts of a building, under a special contract, requiring the plaintiff to con-

form to plans and specifications, which formed a part of the contract, other

plans, as well as maps and drawings, exhibiting various parts of the build

ing and premises on which the work was to be done,, are admissible in

evidence, as introductory to testimony; and a question to a witness

whether such a plan is correct, though leading, is still proper, as mere
inducement. Stuart Y.JBinsse, 10 Bosw., 436.

JVoTE 645, YoL. 2, 504 a—̂ Leading Questions.

The rule that a leading question is in the discretion of the court trying

an action, is now so well settled that it has ceased to be considered as a

matter for review upon an appeal. Black v. Camden and Amboy Railroad
and Transportation Co., 45 Barb., 40.

I^OTE 646, Vol. 2, 508 a— Refreshing Memory.

It is competent to read an entry, made by a witness, of any fact mate-

rial to the issue, if made at or near the time when the fact occurred, and
he can swear that it was made correctly. Marcly v. Shults, 2 Tiff., 346

;

affirming, S. C, 39 Barb., 600. So, the witness may use an entry made by
himself, or any other person, or a copy of an entry, if on reading it, he can

testify that he then recollects the fact to which the entry relates. lb. A
witness testified that he had measured the flush boards on a dam in 1852
or 1853, and had made a memorandum of the width on a piece of paper,

and that he had a correct copy of it then, in court ; that he first made the

memorandum on paper, then marked it on the shop or work-house, and
that he made the copy, then in his possession, from the marks in the build-

ing. The plaintiff's counsel then told the witness to look at the paper and
state the width of the flush boards. The witness had previously stated
the width of the flush boards, from the memorandum, without objection,

but it was held that it was not competent for the witness to read the
memorandum, because it was not an original entry, and, therefore, not evi-

dence of its contents, and it was not used or offered to refresh the recol-

lection of the witness. lb.

JSToTE 64V, Vol. 2, 509 a— Criminating Answers.

A pardon under the great seal, takes away the privilege of a witness in

not answering, so far as it regards any danger of prosecution by the
sovereign power of the State. Regina v. Boyes, 1 Best & Smith, 3ll. A
merely remote and naked possibility of legal peril to a witness, frora

answering a question, is not sufficient to entitle him to the privilege of
not answering. To entitle him to the privilege of silence, the court must
see, from the circumstances of the case, and the nature of the evidence
which he is called to give, that there is reasonable ground to apprehend
danger to the witness, from his being compelled to answer. Moreover,
the danger to be apprehended must be real and appreciable, with reference
to the ordinary operation of law in the ordinary course of things, not a
danger of an imaginary and unsubstantial character, having reference to
some extraordinary and hardly possible contingency, so improbable tha
no reasonable man would suffer it to influence his conduct. lb.

Note 648, Vol. 2, 510 a— Criminating Answers.
Although it should be assumed that a defendant, who is called as a

witness by the plaintiff, is privileged from answering a question put to him
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on the stand, by the plaintiff; his refusal to answer it, followed by the
decision of the justice, that he is not bound to answer, furnishes no ground
for reversing a judgment in favor of the plaintiff, on the mere conjecture
that his refusal to answer may have created an impression in the minds of
the jurors, that the answer, if given, would have tended to make out the
plaintiff's case, provided the judgment is in all other respects unobjection-

able. Murphy V. Tripp, 44 Barb., 189.

Note 649, Fbi. 2, 513 a— Confidential Communications.

The rule which protects professional or confidential communications of
clients to their attorneys or counsel, from disclosure, does not extend to

any other communications than such as have relation to some action or

other legal proceeding, either existing or anticipated. Whiting v. Barney,
3 Tiff., 330 ; reversing S. C, 38 Barb., 393. Where both parties are present

at the time when a communication is made by one of them, to his attorney

or counsel, there is nothing confidential in the communication. lb.

Note 650, Vol. 2, 514 a— Confidential Communications.

The court will not, in any case, compel an attorney or counselor to

disclose a confidential communication made to him by a client. People ex

rel. Mitchell v. Sheriff of JST. Y., 29 Barb., 622 ; S. C, 1 Abb., 96. So,

on the other hand, the court will not tolerate a combination between
attorney and client, where the object is to prevent the court from com-
pelling the production of important papers which ought to be produced
as evidence. lb.

Note 651, Vol. 2, 516 a— Impeaching Witnesses.

The law does not presume that a person of mature age, whose general

character has been notoriously bad up to within a period of five years, has

so reforaied as to have acquired an unimpeachable reputation since that

time. Reformation may be shown in answer to the attack, but the law

will not presume it in advance. RaiKbun v. Ross, 46 Barb., 127. A party

who desires to impeach the general character of his adversary's witness,

may prove his general character five years previous to the trial, although

the witness sought to be impeached had resided at a fixed residence for the

last three or four years, at a place different from that of the impeaching

witness ; and if such evidence is excluded, it will be error. lb.

Note 652, Vol. 2, 518 a— Impeaching Witnesses.

Although it appears that a witness has sworn differentlyupon the same

point on a former occasion, he is not to be pronounced incompetent by

the judge, and his evidence stricken out and wholly excluded from con-

sideration, as though he had been convicted of a crime, rendering him

incompetent to testify as a witness ; but his testimony must remain in

the case, to be considered by the jury in connection with the other

evidence, under such prudential instructions as may be given by the court,

and subject to the determination of the court having a jurisdiction to

grant new trials in cases of verdicts against evidence. Dunn v. Fbople,

2 Tiff., 523.

Note 653, Vol. .2, 519 a— Impeaching Witnesses.

To entitle the examining counsel to show a discrepancy between a

statement made on a former trial and that made by the witness on the

present trial, for the purpose of impeaching the credibility of the witness

;

it must appear that the testimony related to a point material to the issue

on trial, or to a fact brought out on the examination of the adverse

counsel. Carpenter v. Ward, 3 Tiff., 243.
, . .^v.

A witness having testified that a sale of goods by the plamtifls on
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credit, was made to him, and not to the defendant, and that his credit

was ample at the time of the sale ; was cross-examined as to judgments
against him, and, without any objection being made, he answered as to

them in detail, and identified all the judgment rolls ; and.it was held

that this made it proper to admit the judgment rolls in evidence, both
for the purpose of contradicting the witness, and also as tending to

disprove that the sale was made to him. Bronner v. Framinihal, 9

Bosw., 360.

Note 654, Yol. 2, 520 a— Impeaching Witnesses.

The testimony of a witness as to a matter of fact is not afiected by
proof that he was a public officer required by law to make a record

of the facts in question ; and that such record, as originally made by
him, did not include a statement contained in his oral testimony ; and,

therefore, proof of the alteration of the record by a subsequent insertion

of such statement is not admissible to contradict his oral testimony.

Mallory v. PerMns, 9 Bosw., 5*72.

NoTB ?>55, Yol. 2, 522 a— Impeaching Witnesses.

Where the veracity of a witness is attacked, and he is sought to be
impeached only by proof of contradictory statements made by him on
other occasions, in respect to the same matter, or by proof of particular

facts stated by such witness against himself, on his examination, evidence
of his general good character, or of good character for truth and veracity,

is incompetent for the purpose of supporting the witness. Ihost v. Mc-
Cargar, 29 Barb., 617.

Note 656, Yol. 2, 543 a— Weighing Evidence.

Where a witness has testified to matters which were material to the

issues on trial, and as to which deliberate false swearing would be perjuiy,

and he is contradicted by other witnesses, it is not erroneous for the court
to instruct the jury that they are the judges of the credibility of the
witnesses, and that if they believe the witness has knowingly testified

falsely in reference to any fact, he is not entitled to be believed in reference
to any other fact testified to by him. Roth v. WeUs, 2 Tifi"., 471.

Note 657, Yol. 2, 580 a— General Rules Relating to Trials.

A nonsuit ought not to be granted on the ground that the plaintifi^'s

counsel has not, in his opening address, stated facts sufficient to constitute
a cause of action. Stewart v. Samilton, 28 How., 265 ; S. C, 18 Abb., 298.
If, however, he should make an admission in his opening, which is fatal to
the plaintiff's case, and which renders the taking of evidence a useless
formality, a nonsuit may be granted. lb.

Note 658, Yol. 2, 582 b— General Rules Relating to Trials.

Where the record of a court of general jurisdiction shows a decision
that the plaintifi" be nonsuited and the action discontinued, this establishes
no bar to a subsequent suit, for the same cause of action. Audubon v.
Eacdsior Ins. Co., 13 E. P. Smith, 216.

Note 659, Yol. 2, 600 a— Trial by Jury.

A juror who is neither a freeholder nor assessed in respect to any per-
sonal estate, ought to be set aside, on objection made on that account,
although it should appear that he is worth personal property above the
value of two hundred and fifty dollars, over and above his debts. YaUon v.
National Loan Fund Life Assurance Co., 11 Abb., 268.
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WoTB 660, Vol. 2, 623 a— Trial by Jury.

Where there is a delay or a failure of a jury to agree on a verdict, the
justice has a discretion as to the time he will require them to deliberate

before discharging them. White v. Colder, 8 Tiff., 183.

KoTE 661, Vol. 2. 625 a— Trial hy Jury.

Where there is but one issue, and the intention of the jury to find for

the plaintiff is manifest, a court of record will, in case of a mistake by the

jury, correct their verdict by making it to conform to their finding, and
give judgment upon it accordingly. Wells v. Cox, 1 Daly, 515. The court

charged a jury that, if they found for the plaintifi", the amount due to him
was $616.29. The jury found for the plaintiff, but having forgotten the

amount, rendered a sealed verdict for the plaintiff " for the whole amount
claimed and interest," and the court corrected the verdict by inserting the

correct amount. lb.

KoTE 662, Vol. 2, 628 a— Trial by Jury.

Where a defendant offers competent evidence to maintain one of the

issues tendered by him, it will be error for the court to exclude the evi-

dence upon the hypothesis that, if the jury should believe certain evidence

offered by the plaintiff to be true, then the defendant would be estopped
fi'om setting up and proving such issue. Mclntyre v. Clapp, 4 Tiff., 569.

In such a case, the court has no right to assume that the jury will believe

the plaintiff's evidence will induce the jury to prefer it to the defend-

ant's evidence, and then make that assumption a basis for excluding

evidence which would otherwise be proper and legitimate. lb. And see

note 652.

Note 663, Vol. 2, 631 a— Trial by Jury.

Where a court excludes an entire defense, on the opening of the case by
counsel, on the ground that the matters proposed to be proved do not con-

stitute any defense to the action, one exception to the decision is sufficient.

It is not necessary for the defendant's counsel to repeat the statements and
take a separate ruling on each of them. Sawyer v. Chambers, 44 Barb.,

42 ; S. C, 43 Barb., 622, twice reported.

Note 664, Vol. 2, 634 a— TVial by Jury.

Where evidence is offered, but it is objected to on several different

grounds, and the court excludes the evidence upon one single ground,

which, on appeal, is held erroneous, though it is held that some of the

other objections are well taken, the court will not sustain the ruling below

unless the other grounds of objection are such that they could not be obvi-

ated on an other trial. Bascom v. Smith, 4 Tiff., 595. An objection that

certain papers cannot be shown by a justice's certificate to be the original

papers in a cause, may be obviated on a new trial, and therefore the decis-

ion below will not be sustained on that objection, since the court below

did not place its ruling on that ground. lb.

Note 665, Vol. 2, 636 a— Trial by Jury.

Where a party is examined as a witness on his own behalf, without

objection, as to matters in respect to which he is not a competent witness,

if objection were made; and if, after the examination is completed, the

opposite party moves to strike out all the evidence given by such party,

the motion ought to be denied if it includes any evidence which such party

was competent to give. Spaulding y. SalleTiieck, 8 Tiff., 204; S. C, 39

Barb., 79; 30 Barb., 292.
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Note 666, Vol. 2, 636 5— Trial by Jury.

Where, on tlie trial of a cause, there is no evidence on the part of the

plaintiff to sustain a material allegation in the complaint, which is put in

issue by the answer, but the defendant proceeds, without objection, as

though a cause of action had been made out, and introduces the evidence

on his side, he will be estopped from raising any question, on an appeal, on

the ground of a want of evidence on the part of the plaintiff. People v.

Third Avenue H. H. Co., 45 Barb., 63.

JVoTE 667, Vol. 2, 639 a— T^al by Jury.

Where a question has been in effect once answered, the court may, in

its discretion, exclude a question calling for a repetition of the evidence,

and this decision is not reviewable on appeal. Ballard v. Lockwood,

1 Daly, 159.

N'oTE 668, Vol. 2, 650 a— Damages.

Where the plaintiff proves a valid contract, and that the defendant has

broken it, the plaintiff is entitled to recover, at least, nominal damages.

Devendorf v. Wert, 42 Barb., 227. But, if it is shown that the plaintiflf

has not sustained any actual loss by the breach of the contract, and the

jury find for the defendant, instead of giving nominal damages, the court

will not, on appeal, reverse the judgment, for the mere purpose of allowing

a recovery of nominal damages. lb. Gady v. Fairchild, 18 Johns., 129;
Stephens v. Wider, 5 Tiff., 351.

iV^oz!E 669, Vol. 2, 655 a— Damages.

Where there is an apprenticeship by deed and the apprentice unlawfully

quits the service, the master can only recover damages up to the time

of the commencement of the action, and not prospective damages up to

the time when the term of apprenticeship would end. Lewis v. Peachey, 1

Hurlst. & Colt, 518. In such a case, the deed is still in force, and the

plaintiff cannot recover damages for the absence of the apprentice up to

the end of the term while, at the same time, he has a right to the*

apprentice's services. lb.

N'OTE 670, Vol. 2, 658 a—Damages.

Where an action is brought by an individual upon an official bond, as

upon an administrator's bond, the judgment ought to be for the amount
of the damages and costs, and not for the penalty, as in an action in the

name of the people. O'Connor v. Such, 9 Bosw., 318 ; see note 265.

iVb5w671, Vol. 2, 665 a— Damages.

A. professing to have authority from the owners of certain premises,
granted a parol lease of them for seven years to B., and let him into

possession. The owners, disavowing the authority of it, demanded posses-
sion of the premises from B. ; and, on his refiisal, brought an action
of ejectment against him, B. relying on a statement of A., that he had
authority to act as he did, and that the ejectment action would not be
persevered in, and also on the advice of his attorney, defended the eject-

ment, but unsuccessfully, and was turned out of possession. B. having
brought an action against A. for this false assumption of authority, the
jury found that A. had acted bona fide and without fraud, and through a
misapprehension that he had authority ; and it was held that B. was not
entitled to recover as damages against A., the costs incurred in defending
the ejectment action. Povo v. Davis, 1 Best & Smith, 220.
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KoTE 672, Vol. 2, 665 I— Damages.
Where a sheriff, who has taken the property of a stranger to the execu-

tion, but has been indemnified by the plaintiff for selling it, and the sheriff,
on the sale of such property by him, expressly warrants the title of the
property to a purchaser who bids it off at the sale, such purchaser cannot
maintain an action against the sheriff "on the warranty, because the contract
is void, as being against public policy. Ball v. Pra«, 36 Barb., 402 ; see
also vol. 2, 741. *

Note 673, Vol. 2, 666 a— Damages.

An agent who is employed to collect negotiable paper, but who fails to
take the necessary steps to charge the indorsers thereof, is not liable to the
owner for the costs of an unsuccessful suit brought by the latter against
the indorsers, unless, by some misrepresentation, or other act, he induced the
bringing of such action. Ayrazdt v. Pacific Bank, 1 Abb., N". S., 381 ; see
note 91.

Rote 674, Vol. 2,. 668 a— Damages.

Where a carrier has received property for transportation, if he is liable

for any loss or injury resulting from delay in its transportation, or other-
wise, while in his possession, such damages are to be appraised or fixed at
the place of destination of such property. And the place of destination
must, in the absence of any express contract to deliver at a particular

place, be where the route of the carrier ends. Marshall v. JST. Y. Central
JR. a. Co., 45 Barb., 502.

Where goods are delivered to a carrier to be carried from A. to B., and
they are lost, the owner is entitled to the value of the goods at B. Bice v.

Baaxndale, 1 Hurlst. & Norm., 96.

Rote 675, Vol. 2, 668 i— Damages.

The plaintiff, a hop-grower in Kent, sent to London by the defendants'

railway some pockets of hops consigned to a purchaser. The defend-

ants kept the hops for some days on their premises in an open van,

whereby a small portion of the hops was stained by the wet, and the
purchaser rejected the whole, as he was entitled to do by the custom of
the market. The plaintiff dried the stained hops, and they were rendered
as- good as ever for actual use, but the staining had depreciated the market
value of the bulk. The plaintiff sent the hops to a factor for sale, but at

that time, the market price of hops had considerably fallen from what it

was at the time when the hops ought to have been delivered. The defend-

ants had no notice that the hops were sent to London for sale ; and it was
held that the plaintiff was entitled to recover, as damages, the amount of

the depreciation in the market value of the hops, and that he was not

confined to the value of "the portion of the hops actually damaged ; and,

further, that he was entitled to recover, as damages, the difference between
the market price on theday when the hops were sold, and the day when
they ought to have been delivered. Gollard v. Southeastern Bailway Go.,_

1 Hurlst. & Norm., 79.

Rote 676, Vol. 2, 669 a— Damages.

But if goods deteriorate in consequence of the delay of the carrier, he

will be liable for the resulting damages. See notes 156, 675. So, if a

passenger is unreasonably detained, he may recover damages against the

carrier. WiUiams v. Vanderbilt, 1 Tiff., 217; affirming S. C, 29 Barb.,

491 ; see notes 157, 478.

Wait 149
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NoTM 67Y, Vol. 2, 669 h— Damages.

In an action against a banker, or other agent, to recover damages far

omitting to present a note for payment, at maturity, and thus failing to

charge the indorser, the amount of the note will be, prima facie, the

amount of damages. Bridge v. Mason, 45 Barb., 37. The defendant may,

however, show in mitigation of damages, that the indorser is insolvent, or

not worth property sufficient to enable that amount to be collected of him

by judgment and execution. lb.. If the indorser is shown_ to be wholly

insolvent and destitute of means, the defendant will be entitled to a ver-

dict in his favor, lb. The plaintiff cannot recover more damages than

such as he has actually sustained by reason of the neglect of the defend-

ant, and if the indorser is insolvent, there can be no loss. lb.

ISfoTE eVS, Vol. 2, 670 a— Damages.

Where a factor is instructed by his principal, to sell wheat consigned to

him, at a specified price, on a given day, and, if not sold on that day, then

to ship it to a specified place, and the factor is guilty of a brieach of

instructions, in such a manner as to be liable for a conversion of the wheat;

the measure of damages is the highest price of wheat between the time

of the conversion and the trial, if the action is commenced within a reason-

able time. Scott V. Rogers, 4 Tiff., 676.

Note 679, Vol. 2, 678 a— Damages.

The rule stated in the text, is reaffirmed in Weaver v. Darby^ 42 Barb.,

411. In an action brought by a mortgagee of chattels, against a receiver

appointed in supplemental proceedings, for seizing, selling and converting

the mortgaged chattels, the damages ought to be assessed as they would

be in an action on the case for an iujury to the plaintiff's reversionary

interest, by confining the damages to the loss which the plaintiff has

sustained by the dispersion of the property among the several purchasers.

Manning v. Monagnan, 1 Tiff., 585; affirming S. C, 10 Bosw., 231.

Rote 680, Vol. 2, 678 b— Damages.

Where property is assigned for the payment of some of the assignor's

debts, and his other creditors attach the property and take it out of the

assignee's possession, and he establishes that the transaction, was not fi'aud-

ulent, but was valid, the assignee is entitled to recover the fall value of the

property attached, and not merely the amount of his debt. Jtohhins v.

Fitz, 6 Tiff., 420.

Where a sheriff had levied upon certain personal property, upon an

execution issued against B., and as being his property, and B. claimed the

property by virtue of a bill of sale executed before the levy, and he there-

upon brought an action of replevin against the sheriff, and obtained a

delivery of the property to himself, but he failed in the action, and a verdict

was rendered in favor of the sheriff for a return of the goods to him ; it was

held that the sheriff's damages were not limited to the amount of the execu-

tion held by him against B., but that he might recover the full value of the

property. Duck v. Memsen, 7 Tiff., 383.

Note 681, Vol. 2, 679 a— Damages.

In an action for the conversion of a promissory note, the plaintiff is

prima facie entitled to recover the amount of the note with interest.

Potter V. Merchants^ Dank, 1 Tiff., 642. In such an action, however, it is

competent for the defendant to prove the insolvency of the maker of the

note, and thereby lessen the damages; but, in the absence -of any evidence

of a want of ability to pay, the presumption is, that the maker is solvent

and able to pay the note. lb. To arrive at the measure of damages, the
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, proper question to put to a witness is, " are the parties to the note solvent
and able to pay their debts ? " lb.

Note 682, Vol. 2, 680 a— Damages.

In an action of replevin to recover the possession of chattels, and for
damages for their detention, the jury ought to assess the value of the
property as -well as the damages, even though the plaintiff obtained a
delivery of the chattels to himself before the trial. Tracy v. If. Y d;
Harlem B. JR. Co., 9 Bosw., 396.

JVoTE 683, Vol. 2, 685 a— Damages.

Where a tenant who has held over, and has been dispossessed by virtue
of a justice's warrant regularly issued, on the appUcation of the incoming
tenant, the latter is not liable to an action for assisting the oflScer in

removing the goods, where this is done at the request of the officer ; nor
does an action lie for removing the goods on a rainy day, by putting the
goods out in the rain, if they are put out in a careful and proper manner.
Higenbotham v. IJowenbein, 28 How., 221. Such a warrant protects all

who act under it, unless they act willfully and maliciously. And the law
does not recognize the state of the weather at the time of executing such
a warrant. lb.

IfOTE 684, Vol. 2, 697 a— Judgment.

Although there is a joint contract by sevei-al persons, and one of them
may have been released under the joint debtor's act, this will not prevent

a recovery against the other parties. Moss v. Jerome, 10 Bosw., 220. But,
in an action against several parties, who are charged as joint debtors or

obligors, and where all are named as defendants, though but one is served

with process, a several judgment cannot be given against the one served,

where, the plaintiff fails to show a joint liability on the part of the other

defendants, and where a motion for a nonsuit on the part of the defendant

served has been denied. Sager v. Nichols, 1 Daly, 1 ; and see notes

565, 675.

Note 685, Vol. 2, 720 a— Mceeution.

A man who was left in possession of goods which had been distrained

for rent, left the house and premises for the purpose of getting some
refreshment, and on his return found that the door had been purposely

locked against him by the tenant ; whereupon he broke open the back door
for the purpose of reentering; and it was held, that as there was no
evidence of an abandonment of the distress, the man was justified in so

reentering. Bannister v. Syde, 2 Ell. & E., 627.

Note 686, Vol. 2, 733 a— Meecution.

To constitute a valid levy, the officer must enter on the premises where
the goods are, and take possession of them, if that be practicable ; if not,

then he must openly and unequivocally assert his title to them by virtue

of his executions. jRoth v. Wdls, 2 Tiff., 471, 485. It is proper, but not

necessary that the officer should make an inventory of the property levied

upon. lb. It is not essential to the validity of the levy that he should take

actual possession of the goods, or that he should remove them from the

custody of the execution debtor. lb. Bond r.WiUett, 4 Tiff., 102. S. C,
29 How., 47. The test of a valid levy is to determine whether enough

has been done to subject the officer to an action of trespass, were it not

for the protection afforded by the execution. lb.

Where a sheriff is stayed in his proceedings on an execution, and his

levy under it, by an order of the court, this is not an abandonment of the
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levy if he resumes his control and dominion over the property levied upon,

as soon as the order is vacated. Bond v. WiUett, 29 How., 47; 4 Tiff., 102.

JVoTE 687, Vol. 2, 733 b— Meeoution.

The amount of property vifhich an officer will take upon an attachment

or execution, is within the sound discretion of such officer. If his levy is

excessive the defendant may complain, and if it is insufficient it is a ground

of complaint by the plaintiff. He is, therefore, responsible to both parties

for the exercise of a sound discretion in performing his duty. Mtsgerald v.

Blake, 42 Barb., 513. The plaintiff has no authority to dictate the extent

of the levy ; neither has the defendant power to limit it. lb. The plaintiff

can point out the property to the officer, and require him to leyy_ upon so

much as will be sufficient to satisfy the plaintiff's process ; but it is for the

officer to decide, upon his own responsibility, the extent and sufficiency of

the seizure. lb.

iV^OTJ? 688, Vol. 2, 734 a— Mcecution.

As to the care which is required of an officer for the safe-keeping of

property levied upon by him, see note 129.

JSToTE 689, Vol. 2, 737 a— Meeoution.

Where goods which had been seized by a sheriff under an execution,

and they were valued' and delivered to the execution creditor by the

officer upon a bona fide purchase by such creditor, it was held that a

valid title to the goods passed to him, although no bill of sale was

executed, where the controversy as to the title arose between the assignees

of the execution debtor, and the execution creditor. Sernaman v. Bowker,

11 Exch., 760.

iV^OT^ 690, Vol. 2, 741 a— Execution.

Where the goods of A. are wrongfully sold, on an execution issued

against the property of B., no title to A.'s, goods wiU pass by such sale,

even though the property was in the possession of A. at the time of the

officer's sale of it, and although the purchaser acted in entire good faith.

Chambers v. Lewis, 1 Tiff., 454.

An officer who sells property by virtue of an execution cannot make a

valid warranty of title even though he should expressly warrant the title

to the purchaser, because such a contract is against public policy and
void. Ball v. Pratt, 36 Barb., 402 ; see also vol. 2, 665, and also note 672.

I^OTE 691, Vol. 2, 744 a— Msecution.

Where an action is brought for the recovery of damages against the

defendant, for negligently injuring the personal property of the plaintiff,

while in the defendant's possession, the action is to be regarded as one for

misfeasance or malfeasance, and not an action for a breach of contract,

even though the property was in the possession of the defendant by virtue

of a bailment ; and an execution against the person of the defendant may
be issued upon a judgment in favor of the plaintiff in such action. JKeeler

V. Glark, 18 Abb., 154. The remedies by execution, for enforcing a judg-
ment recovered in the Supreme Court, upon an appeal from a justice's

court, are the same as they would be had the action been brought in the

Supreme Court, lb.

In an action for a willful injury to personal property, an execution may
be issued against the person of the defendant, if the plaintiff obtains
judgment. Niver v. Niver, 29 How., 6 ; S. C.,X9 Abb., 14.
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Rote 692, Vol 2, 747 a— Execution.

A team may be composed of one or more horses, and it will be exempt,
whatever the number of horses may be, if their value does not exceed the
statutory limit. Wilcox v. Sawley, 4 Tiff., 648. It is suiEcient for a party
claiming the exemption of his horse from sale on execution, to show that

the horse constituted his team; that he is a householder, and that his

household furniture, working tools and team, do not, in the aggregate,

exceed in value the sum of $250. lb. The exemption provided by the

statute is not exclusively for the benefit of the owner of the property ; it

is intended mainly for the benefit of the family for which he provides. lb.

In determining whether a team is necessary for the execution debtor, it is

entirely immaterial whether the debtor has more or less property than the

amount limited by statute ; and, therefore, it is not competent to show that

shortly before a horse was levied on, the debtor had disposed of two other

horses, worth $200, and that the avails were transferred to his wife, and
that she held them at the time of the levy. lb.

iVors 693, Vol. 2, 751 a— Execution.

Where an officer seizes all the property of a debtor, with a knowledge
that a part of it is exempt from such seizure, he cannot justify his acts on
the ground that the debtor omitted to designate a particular portion of the

property as not subject to execution or attachment. Frost v. Mott, 1 Tiff.,

263 ; Clapp V. Mott^ id., 253. Neither can the officer claim, in behalf of

one creditor, the benefit of a Waiver of the exemption in favor of an other

creditor. lb. See also note 37.

Note 694, Vol. 2, 767 a— Practice on Appeals.

Where the parties to an action have settled the judgment, and the plaint-

iff has acknowledged isatisfaction, the court will not hear an appeal which
had been previously taken, merely because the plaintiff's attorney desires

judgment on the appeal for the protection of his right to costs. If the

settlement of the judgment is a fraud on his rights, his remedy is by
motion. Goclc v. Palmer, 19 Abb., 372.

.3^0TE?695, Vol. 2, 769 a— Practice on Appeals.

An appeal lies from an order of a county court dismissing an appeal

taken from a judgment rendered by a justice of the peace in summary
proceedings to recover the possession of lands. Hammond v. Carpenter,

29 How., 43.

Note 696, Vol. 2, 771 a— Practice on Appeals.

Consent of parties will not confer jurisdiction of subject matter ; but a

consent that an appeal may be brought after the time limited for bringing

it, is not subject to that objection ; and an appeal thus brought will be

valid, and will be entertained by the courts. Jacobs v. Morange, 1 Daly,

523; S&yer v. Bwger, 1 Hoff. Ch., 17. Such a consent does not confer

jurisdiction, or the power to extend the time for bringing an appeal, but

is a mere waiver or estoppel of the right to insist that the appeal was not

brought in season. lb.

Note 697, Vol. 2, 783 a— Notice of Appeal.

The New York Common Pleas may, at special term, dismiss an a,ppeal

from the general term of the Marine Court, for irregularity ; but, if the

proceedings are regular, the appeal must be heard at the general term,

even upon a question of jurisdiction. Williams v. Tradesmen's Fire Insur-

ance Co., 1 Daly, 322.

In computing the time when a notice of appeal must be served, the day ,
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on which the judgment was rendered is excluded from the computation,

and the last day of the twenty days limited for that purpose • is included.

Toung v. Whitcomb, 46 Barb., 615. A judgment was rendered by a jus-

tice of the peace, on the 14th day of November, and the notice of appeal

was served on the justice on the 4th day of December, and upon the

respondent on the 5th day of that month ; but this service on the respond-

ent was held to be too late, and the appeal was dismissed on motion. lb.

See also Phelan v. Douglass, 11 How., 193. Where a notice of appeal has

been served, the court will permit an amendment by which the appeal may
be perfected. lb. By section 354 of the Code, the notice of an appeal

from the general term of the Marine Court, must be served upon the

respondent personally, and the undertaking for costs must be executed by

the appellant himself But where it appears that the appeal was taken in

good faith, and the notice of appeal was served upon the clerk of the

court below, and upon the attorney who appeared for the respondent on

the trial in the court below, it was held that it was within the discretion

of the appellate court to allow the appellant to perfect his appeal and

amend his proceedings, by serving a notice of appeal upon the respondent

personally, and executing a new undertaking. lb.

ISToTE 698, Vol. 2, 786 a-— Notice of Appeal.

It was held in one case in a county court, that a notice of appeal fiom a

justice's judgment was not void for want of a proper revenue stamp, and
that congress had no power to deprive a court of jurisdiction because of

the want of a stamp. Lewis v. Randall, 30 How., 378 ; 8. C, 1 Abb.,

N. S., 135.

Whether an appeal to a county court from a judgment of a justice of

the peace is invalid or irregular, because the revenue stamp was put

upon the notice kept by the appellant's attorney, instead of being put on

the copy served on the justice or on the respondent's attorney, is a ques-

tion which is not properly before the Supreme Court, on an appeal from
the judgment rendered by the county court, where no appeal has been

taken from the order of the county court denying a motion to dismiss the

appeal to that court for that cause. Armstrong y. Smith, 44 Barb., 120.

JSTaTE 699, Vol. 2, 790 a— Notice of Appeal.

Upon an appeal from the judgment of a justice of the peace in summary
proceedings to recover the possession of land, if the appellant, in good
faith, gives due notice of appeal, an omission to stay proceedings on the

appeal by giving security, is amendable by leave of the court. Briggs v.

Swales, 29 How., 201 ; S. C, 19 Abb., 323 ; see also note 697.

Note 700, Vol. 2, 791 a— Notice of Appeal.

Where an appeal is taken to a county court from the judgment rendered
by a justice of the peace, the security on the appeal may be approved by
the justice who rendered the judgment, or by the county judge of the

court to which the appeal is taken, ffammond v. Carpenter, 29 How., 43. ,

Note 701, Vol. 2, 797 a— Notice of Appeal.

Besides the cases cited in the text, the following were decided before
the recent amendment of section 371 of the Code. Wynkotyp v. Halbut,

43 Barb., 266 ; S. C, 25 How., 158 ; Smith v. Sinds, 30 id., 187; Beed^.
Moore, 31 id., 264 ; Zoveland v. Atwood, id., 467. The whole question,

however, is now settled by statute, in accordance with the rule laid down
in the text, and the appellant must state the precise amount of the judg-
ment. Vol. 2, 1195, 1196.
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WoTE '702, Vol. 2, 804 a —Meturn on Appeal.

The return of a justice of the peace, upon an appeal from one of his
judgments, will not be set aside on the ground that it is incorrect or
untrue, or defective in its statements, or because it contains immaterial
matters. Smith v. Johnston, 30 How., 374. Where it appeared that the
attorney for the respondent made a draft of a return for the justice, which
he took home with him, and " corrected, altered and fixed " it so as to
cause it to correspond with his minutes and his recollection, and then
caused it so corrected to be copied and filed as his return ; it was held
that it ought not to be set aside, since no wrong or abuse was shown. lb.

See also Matter of Underwood db Bedford, <&c., JR. B. Co., 11 J. Scott,

N. S., 442. But, if such a return is defective or emissive, the court will,

on motion, require the justice to return evidence which he had stricken

out on the trial before him, so that the appellant may bring more distinctly

before the appellate court the points of his case on which he relies for a

reversal of the judgment. lb. It is immaterial in whose handwriting the

return is drawn, and, therefore, an interrogatory will not be allowed for

the purpose of ascertaining that fact. lb.

NoTM 703, Fbi. 2, 824 a— Return on Appeal.

Where evidence was ruled out in the court below, and neither the evi-

dence or its substance appears in the return, the appellate court will not

inquire into its relevancy, but will assume that the decision of the court

below was correct. Berry v. Mayhew, 1 Daly, 54.

Note 704, Vol. 2, 836 a— Argument of Appeal.

A point which is waived, and not argued by counsel on the hearing of

an appeal, ought to be examined by the court on its own motion, if any
member of the court deems it a material ground for granting a new trial.

Artisans^ Bank y. Backus, 81 How., 242.'

It has been held, however, that when a cause is submitted on printed

points, and there is an omission to allude in them to an exception which
was taken on the trial, that this will be deemed a waiver of the exception.

Mayor, t&c, of JV. Y. y. Hamilton Fire Ins. Co., 10 Bosw., 538, 558.

Note 705, Vol. 2, 852 a— Argument of Appeal.

Where an appeal is taken, and an order is made by the appellate court

,
that a new trial shall be had in the court below, this order is not incon-

sistent with, or restrictive of, any of the powers of that court ; and the

cause is to be tried there in the same manner as though the cause were an

original one. Dean v. Cannon, 1 Daly, 34.

Note 706, Vol. 2, 856 a— Argument of Appeal.

Although the affidavit of jurors will not be received to show their own
misconduct or the misconduct of their fellows, yet, they are admissible to

show the misconduct of a party, or of the officer having charge of them.

Thomas v. Chapman, 45 Barb., 98.

Note 707, Vol. 2, 869 a— Nem Trial.

An offer which has been made by a respondent to reduce the amount of

the recovery in the court below, after an appeal has been taken to the

county court, is not admissible, on the trial of the cause in the latter court,

for the purpose of influencing the jury to the prejudice of the respondent's

case. Mnney v. Veeder, 31 How., 14 ; ;S'. C, 1 Abb., N. S., 366.

Note 708, Vol. 2, 874 a— Judgment on Appeal.

Where a judgment has been rendered in favor of a defendant for his

costs in defending an action, an appeal from such judgment by the plaint-
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iff is not abated by the defendant's death. Schuchardt v. JReimera

28 How., 514; S. 0., 1 Daly, 459.

JVoTE 709, Vol. 2, 875 a— Judgment on Appeal.

A judgment will not be reversed where the sole object of the appeal is

merely costs, and to vex the opposite party. Stephens v. Wider, 5 Tiff., 351;

Demndorf v. Wert, 42 Barb,, 228.

Where a jury gives a plaintiff a verdict for a considerable sum, for the

purpose of giving her costs, in an action for a trifling assault, the judg-

ment will be set aside on an appeal. Poole v. Whitcomh, 12 J. Scott,

N". S., 770.

When a suit has been regularly prosecuted to a judgment, and sub-

stantial justice has been done, the parties are not entitled to invoke the

interposition of the court for the purpose of having the cause retried and
again determined at the expense of the public and to the delay of other

suitors, although both of the litigants join in the application. Nichols v.

Sixth Avenue E. B. Co., 10 Bosw., 260.

JVoTE 710, Vol. 2, 887 a— Judgment on Appeal.

In an action brought in a justice's court against a turnpike company for

damages sustained in consequence of negligently permitting the road to be

,

out of repair, and the jury find for the defendant, because the plaintiff was
guilty of negligence that contributed to the injury, the county court ought
not to interfere with the verdict, unless the evidence on that point is clear,

positive and uncontradicted. Cox v. Westchester Turnpike Co., 3.S Barb., 414.

The judgment of a justice of the peace ought not to be reversed by the

county court on an appeal, unless it clearly appears that the judgment of

the justice could not have been justified by the evidence. Bumham v.

Butler, 4 Tiff., 4 80. So long as there has been legal evidence on both sides

of the question, the county court cannot reverse the judgment on the

ground that that court would have arrived at a different conclusion from
the evidence. lb. Fleming v. Smith, 44 Barb., 554 ; Adams v. Cole,

1-Daly, 147 ; Beynolds v. Kelly, id., 283. "

Whenever, on a disputed question of fact, there is a conflict of testi-

mony, the preponderance must be overwhelming to induce a court of
review to disturb the finding of either a jury or of a justice who tries

the case without the intervention of a jury. Commissioners of Mscise of
Onondaga County v. Backus, 29 How., 33.

JSToTE 711, YoL. 2, 889 a— Judgment on Appeal.

Where a plaintiff brings his action to recover damages on a sale of a
dairy of butter by the defendants, under a contract that the latter would
deliver prime dairy butter, at a specified railroad depot, proof that when
the butter was received in New York, it was not prime butter, is not suffi-

cient evidence to sustain an action where the defendant's evidence shows,
that when the butter was headed up in the firkins two or three weeks before
its delivery, it was a prime article, and that through the neglect of the
plaintiff or his agents, it had been suffered to lie. -an^ unreasonable length of
time on the docks in New York, after it being . landed from the railroad,
and where it appeared that the firkins exhibitSi marks of very rough and
careless usage in the transportation, and that such usage and exposure had
a tendency to injure the butter. Travis v. Jenkins, 30 How., 152.

WoTE 712, Vol. 2, 902 a— Judgment on Appeal.

The defendant was a common carrier of goods, by canal boats, between
Ithaca and New York, and the plaintiff shipped four firkins and one tub
of butter, upon the defendant's boat, at Ithaca, for New York, with direc-
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tious to the boat captain to sell the butter on its arrival at the latter place.

On reaching the dock in New York, the captain gave up the charge of the
boat to the defendant, and the butter was taken out of the hold and put
upon the deck of the boat. During the day the captain sold two firkins

and one tub of the butter, and the remaining two firkins were stolen from
the deck that afternoon or evening, while the boat was in the charge of a
person placed there by the defendant ; and it was held that the defendant's
responsibility as a common carrier, had ceased when the butter was stolen,

and that when the consignee left the two firkins on the deck of the boat,

without directing what should be done with them, the defendant ceased to

be responsible, except as a warehouseman, and that a recovery against him
as a carrier was erroneous as a matter of law upon the facts, and that such
judgment must be reversed. Lobar v. Taber, 35 Barb., 305.

In an action against the defendant for turning his diseased sheep into his

own lots, whereby the plaintiff's sheep became diseased, a recovery against

the defendant was reversed as against law, because the defendant had a

legal right to turn his sheep there. JBlsher v. Clark, 41 Barb., 329 ; see

also notes 391, 392.

So a recovery against a party who sets fire to log heaps on his own lands

will be reversed where the recovery is against law, and the facts proved.

Galldns v. larger, 44 Barb., 424 ; see also note 435.

Where a jury gives a larger verdict than they otherwise would, merely
for the purpose of entitling the plaintiff to recover the costs of the action,

such verdict will be set aside. Poole v. Whiioomb, 12 J. Scott, N. S., 110.

IfoTE 713, Vol. 2, 904 a—Judgment on Appeal.

In an action for fraud in the sale of chattels, where the evidence did not

show that the defendant did anything more than merely to remain silent

at the' time of the sale, in relation to the alleged defects, and where no
objection is taken as t^ the defect in the proof, either by motion for a

nonsuit or otherwise, the objection will be waived, and cannot be made
available on an appeal. McDorialyr. Christie, 42 Barb., 36 ; PollenY. LeRoy,
10 Bosw., 40 ; Commercial Bank of Rochester v. Shuart, 46 Barb., 371

;

see also note 666.

Note 714, Vol. 2, 905 a— Judgment on Appeal.

A judgment will not be reversed for the admission of evidence which
was needless, when it is clear that it was also harmless to the appellant.

Smith V. Paton, 4 Tiff., 66.

Note 715, Vol. 2, 907 a— Judgment on Appeal.

Where a justice renders a judgment in favor of a plaintiff, upon con-

flicting evidence, the appellate court will assume in respect to every point

on which the testimony was conflicting, that the justice found in favor of

the plaintiff. Dayton v. Rowland, 1 Daly, 446.

It is an intendment of law that a verdict settles in favor of the prevail-

ing party, every question of fact litigated upon the trial. Wolf\. Goodhue

Fire Insurance Co., 43 Barb., 400.

If inferences are to be indulged in relation to proceedings in justices'

courts, the intendment must be in favor of supporting the proceedings,

and not against them ; and where a party seeks to reverse a judgment, he

must show affirmatively that error has been committed, and that he has

been prejudiced thereby. Martin v. Soughton, 31 How., 82 ; S. C, 45

Barb., 258.

Note 716, Vol. l, 779 a— Cattle in Highway.

So far as chapter 459, of Laws of 1862, authorize an individual to seize

and sell animals belonging to an other person, without judicial process,

Wait 150
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whenever such animals are found trespassing upon his premises, the act is

unconstitutional and void. RookweU v. Nearing, Court of Appeals, March,

1866; reversing S. C, 44 Barb., 472, sub nom. Hard v. Maring. The
legislature transcends the limits of its authority when it enacts that one

citizen may take, hold and sell the property of an other, without judicial

process and without notice to the owner, as a mere penalty for a supposed

private injury. lb. " The legislature has no authority, either tQ deprive

the citizen of his property, for other than public purposes, or to authorize

its seizure, without process or warrant, by other persons than the owner,

for the mere punishment of a private trespass. So far as the act in question

relates to animals trespassing on the premises of the captor, the proceed-

ings it authorizes have not even the mocking semblance of due process

of law. The seizure may be privately made ; the party making it is per-

mitted to conceal the property on his own premises ; he is protected

though the trespass was due to his own connivance or neglect;'he is

permitted to take what does not belong to him, without notice to the

owner, though the owner is near and known ; he is allowed to sell through

the intervention of an oflScer, and without even the form of judicial pro-

ceedings, an animal ' in which he has no interest, by way either of title,

mortgage, pledge or lien ; and all to the end that he may receive compen-
sation for detaining it, without the consent of the owner, and a fee of fifty

cents for his services as an informer. He levies without process, con-

demns without proof, and sells without execution." Poetee, J.

JVoTS 717, Vol. 1, 763 a— Trespass to Property.

Where a tree stands upon the lands of A., the mere fact that the limbs

of the tree extend over' the lands of B., does not give the latter any right

or title to any part of the tree, or to the fruit which may be growing
thereon. Hoffman v. Armstrong., 46 Barb., 337. In such a case, the fruit

growing upon such tree belongs exclusively to A., who owns the tree. lb.

STATUTES.

§ 111. Every action must be prosecuted in the name of the real party in

interest, except as otherwise provided in section one hundred and thirteen

;

but this section shall not be deemed to authorize the assignment of a thing
in action not arising out of contract. But an action may be maintained
by a grantee of land in the name of a grantor, or his or her heirs or legal

representatives, when the grant or grants are void by reason of the actual

possession of a person claiming under a title adverse to that of the grantor
at the time of the delivery of the grant, and the plaintiff shall be allowed
to prove the facts to bring the case within this provision. Vol. 1, 20,

§ 111, Laws 1866, ch. 824.

§ 360. The court below, shall thereupon, after ten days, and within thirty
days after service of the notice of appeal, make a return to the appellate
court of the testimony, proceedings and judgment, and file the same in the
appellate court. The return may be compelled by attachment. But no
justice of the peace shall be bound to make a return unless the fees pre-

scribed by the last section of this chapter be paid on the service of the
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notice of appeal
; provided, however, that in cases where the amount for

which judgment is demanded hj either party in his pleadings in the court
below exceeds fifty dollars, or where the value of the property recovered,
as appears from the verdict or judgment, shall exceed fifty dollars, the
testimony need not be returned ; but in such case, the court below shall
return the process by which the action was commenced, with the proof of
service thereof, and the pleadings or copies thereof, the proceedings and
judgment, together with a brief statement of the amount and nature of the
claim or claims litigated by the respective parties, and in all cases the notice
of appeal shall be annexed to the return ; but in cases where the appellant
shall, in accordance with the provisions of section three hundred and fifty-

two of this act, state in the notice of appeal, that such appeal is taken upon
questions of law only, the court below shall return to the appellate court
the testimony, proceedings and judgment. Vol. 1, 29, § 360, Laws 1866,
ch. 824.

§ 371. Costs shall be allowed to the prevailing party in judgments ren-
dered on appeal in all cases, with the following exceptions and limitations

:

In the notice of appeal, the appellant shall state in what particular or par-

ticulars he claims the judgment should have been more favorable to him.
If he claims that the amount of judgment is less favorable to him than it

should have been, he shall state what should have been its amount. Within
fifteen days after the service of the notice of appeal, the respondent may
serve upon the appellant and justice an offer, in writing, to allow the
judgment to be corrected in any of the particulars mentioned in the notice

of appeal. The appellant may, thereupon, and within five days thereafter,

file with the justice a written acceptance of such offer, who shall thereupon
make a minute thereof in his docket, and correct such judgment accord-
ingly, and the same so corrected, shall stand as his, judgment, and be
enforced accordingly ; and any execution which has been issued upon the

judgment appealed from, shall be amended by the justice to correspond
with the amended jjadgment ; and no undertaking given to stay execution
shall be enforced for more than the amount of the corrected judgment.
If such offer be not made, and the judgment in the appellate court be
more favorable to the appellant than the judgment in the court below, or

if such offer be made and not accepted, and the judgment in the appellate

court be more favorable to the appellant than the ofer of the respondent,

the appellant shall recover costs
;
provided, however, that the appellant

shall not recover costs unless the judgment appealed from shall be reversed

on such appeal, or be made more favorable to him, to the amount of at

least ten dollars. If the offer be made, and accepted by the appellant,

the appellant shall recover all his. disbursements on appeal, and all his

costs in the court below. But the appellant shall not recover costs except

as provided in this chapter. The respondent shall be entitled to recover

costs where the appellant is not.

Whenever costs are awarded to the appellant, he shall be allowed to

tax as part thereof the costs and fees paid to the justice on making the

appeal, as disbursements, in addition to the costs in the appellate court

;

and when the judgment in the suit before the justice was against such

appellant he shall further be allowed to tax the costs incurred by him,

which he would have been entitled to recover in case the judgment below

had been rendered in his favor. If, upon an appeal, a recovery for any

debt or damages be had by one party, and costs be awarded to the other

party, the court shall set off such costs against such debt or damages, and

render judgment for the balance. The following fees and costs, and no

other, except fees of officers, disbursements and witnesses' fees shall be

allowed on appeal, to the party entitled to costs as herein provided, when

the new trial is in the county court

:
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For proceedings before notice of trial, ten dollars ; for all subsequent

proceedings before trial, seven dollars ; for trial of an issue of law, ten

dollars ; for every trial of an issue of fact, fifteen dollars ; for argument

of a motion for a new trial on a case or a bill of exceptions, ten dollars

;

in all cases, to either party, for every term not exceeding five, at which

the appeal is necessarily on the calendar and is not tried or is not postponed

by the court seven dollars.

In other appeals the costs shall be as follows : To the appellant, on

reversal, fifteen dollars ; to the respondent, on the aflSrmance, twelve

dollars. If the judgment appealed from be reversed in part and affirmed

as to the residue, the amount of costs allowed to either party shall be'such

sum as the appellate court may award, not exceeding ten dollars. If the

appeal be dismissed for want of prosecution, as provided by section three

hundred and sixty-four, no costs shall be allowed to either party. In every

appeal the justice of the peace before whom the judgment appealed from
was rendered, shall receive two dollars for his return. If the judgment
be reversed for an error of fact m the proceedings, not affecting the merits,

costs shall be in the discretion of the court. If in the notice of appeal,

the appellant shall not state in what particular or particulars he claims the

judgment should have been more favorable to him, he shall not be entitled

to costs unless the judgment appealed from shall be wholly reversed.

Vol. 1, 33, § 371, Laws 1886, ch. 824..

§ 399. A party to an action or special proceeding in any and all courts,

,

and before any and all tribunals, and before any and all ofiicers and persons

acting judicially, may be examined as a witness on his own behalf, or in

behalf of any other party, in the same manner and subject to the same

rules of examination as any other witness
;

provided, however, that the

assignor of a thing in action, or any person who has a legal or equitable

interest which may be affected by the event of the action, shall not be

examined on behalf of the assignee or party through whom such interest

would be affected, nor shall a party to an action be examined on his own
behalf, or in behalf of any other party, in respect to any transaction or

communication had personally by said assignor, person or said party

respectively, with a deceased person, against parties who are the execu-

tors, administrators, devisees, heirs-at-law, next of kin, or survivor of a

person or party jointly interested, or assignees of such deceased person,

where they have acquired title to the cause of action, or the subject matter

involved in the action, from the deceased person or party jointly interested,

or are sued as or by reason or in'consequence of their being such executors,

administrators, devisees, heirs-at-law, next of kin, surviving partners, or

assignees ; nor in respect to any transaction or communication had per-

sonally with a person who, at the time of trial, is an insane person or a

lunatic, where the action or proceeding is prosecuted or defended on the

behalf of such insane person or lunatic, nor in any such action or proceed-

ing as against such parties, shall any party or person be admitted to testify

in regard to such matter in behalf of any party whose interest in the action

or proceeding (either by voluntary act, or by legal proceedings, or by
operation of law), directly or indirectly grows out of or is founded upon
a transaction between the deceased and the party or person called as a

witness, or grows out of or is founded upon any prior or present rights

or interests of the party or person called as a witness in or to the estate or
^

property that is the subject of or involved in the controversy ; or where
the interest of the party for whom he is called substantially represents_ an

interest that the person or party called as a witness has or has had, growing
out of the transaction of the deceased, about which he is called to testify.

But where such executors, administrators, devisees, heirs-at-law, next of

kin, survivors or assignees shall be examined on their own behalf in regard
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to_ any conversation or transaction had between the deceased person and
said assignor, or said party or persons respectively, then the said assignor,
party or person may he examined in regard to such conversation or trans-

action, hut not in regard to any new matter ; but if the testimony of a
party to an action or proceeding shall have been or shall be taken, and ha
shall afterward die, and after his death the testimony so taken shall be
used upon any trial, hearing or proceeding in behalf of his executors,
administrators, devisees, heirs-at-law, next of kin, survivors or assignees,

the other party, the assignor or person in interest as aforesaid, or the one
through and from whom the said rights or interest have been derived,

shall be a competent witness as to any and all matters to which the testi-

mony of the deceased so taken relates. And nothing contained in section

eight of this act shall be held or construed to affect or restrain the opera
tion of this section. And nothing herein contained shall be held or

construed to give the right to a party in a criminal action to testify upon
the trial thereof. Vol. 1, 36_, § 399, Laws 1866, ch. 824.

§ 1. In addition to the articles now exempted by law from levy and sale

under execution, there shall be exempted from such sale necessary house-

hold furniture and working tools, and team professional instruments,

furniture and library owned by any person being a householder or having
a family for which he provides, to the value of not exceeding two hundred
and fifty dollars, and in addition thereto there shall be exempt from such

levy and sale the necessary food for said team for a period not exceeding
nicety days, and a sewing machine

;
provided that such exemption shall

not extend to any execution issued on a demand for the purchase-money
of such furniture, tools or team, or the food for said team, or professional

instruments, furniture or library, sewing, machine or the articles now
enumerated by law. Vol. 1, 62, § 148, sub. 7, Laws 1866, ch. 782.

§ 1. Justices of the peace in this State shall hereafter be allowed and
entitled to receive the fees hereinafter stated for the following named
semces in civil cases

:

For a summons, twenty-five cents ; a warrant, attachment or transcript of

judgment, twenty-five cents each ; adjournment, twenty-five cents ; subpoena,

including all the names inserted therein, twenty-five cents ; administering

an oath, ten cents ; filing every paper necessary to be filed, five cents

;

swearing a jury, twenty-five cents ; swearing a constable to attend a jury,

ten cents ; trial of an issue of fact, in case of no appearance by the defend-

ant, twenty-five cents ; and in case of appearance and answer, seventy-five

cents ; entering judgment, twenty-five cents ; taking afiidavit, ten cents

;

drawing any bond, twenty-five cents ; receiving and entering verdict of

jury, twenty-five cents; venire, twenty-five cents ; drawing affidavits,

applications and notices in cases required by law, five cents per folio

;

execution, twenty-five cents ; renewal of execution, twenty-five cents

;

making a return to an appeal, two dollars ; warrant for the apprehension

of any person charged with any violation of the laws concerning the

internal police of the State, twenty-five cents ; warrant for the apprehen-

sion of any person charged with being the father of a bastard, fifty-cents

;

indorsing any warrant issued from another county, twenty-five cents; sum-

mons for any oflfense relating to the internal police of the State, or in case

of any special proceedings to recover the possession of lands or otherwise,

twenty-five cents ; for drawing a record of conviction for contempt and

other special cases, fifty-cents ; for an execution upon any such conviction,

twenty-five cents ; warrant of commitment for any cause, twenty-five cents

;

for a precept to summon a jury in special cases, fifty cents ; swearing such

jury, twenty-five cents ; hearing the matter concerning which such jury

is summoned, fifty cents; receiving and entering the verdict of such

jury, twenty-five cents ; for a view of premises alleged to be deserted, fiftj
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cents ; hearing an application for a commission to examine witnesses,

fifty cents ; for every order for such commission, and attending, settling

and certifying interrogatories, fifty cents ; taking depositions of witnesses

upon an order or commission issued by some court in this or a foreign

State or territory, ten cents per folio ; for making the necessary return

and certificates thereto, fifty cents ; indorsement on affidavit in an action

to recover possession of personal property, twenty-five cents.

§ 2. Whenever a judgment shall be rendered in a court of justice of the

peace, ia civil actions, it shall be with costs of the suit ; but the whole

amount of the items of such costs, to be included in the entry of judg-

ment, except charges for the attendance of witnesses from another county,

shall not, in any case, exceed the sum of five dollars, unless such suit shall

be adjourned more than once, at the request and on motion of the party

against whom judgment shall be finally rendered, and in such case the

costs of such additional adjournment may be included in the entry of judg-

ment, and in all cases in which an issue is joined and trial had, and the

damages recovered, shall exceed fifty dollars, or the plaintifiT shall claim in

his complaint a sum exceeding fifty dollars, and the defendant shall recover

judgment, the prevailing party shall be entitled to costs not exceeding the

sum of ten dollars, exclusive of witnesses' fees.

FEBS in CEIMnSTAL CASES.

§ 3. Justices of the peace in the State shall, hereafter, be allowed and
entitled to receive the fees hereinafter stated, for the following named
services in criminal cases :

'

For administering an oath, ten cents ; a warrant (but no justice of the

peace shall be obliged to issue a warrant on any complaint for assault and
battery, unless the person making such complaint and requiring such

warrant shall pay the fee therefor), twenty-five cents ; a bond or recog-

nizance, twenty-five cents ; a subpoena, including aU the names inserted

therein, twenty-five cents ; a commitment for want of bail, twenty-five

cents ; an examination of the accused, where such examination is required

by law, for each day necessarily spent, one dollar, every necessary adjourn-

ment of the hearing or examination, twenty-five cents.

FEES OF COUETS OF SPECIAL SBSSIOM'S.

§ 4. For a venire, twenty-five cents ; swearing each witness on the trial,

ten cents ; swearing a jury, twenty-five cents ; swearing a constable to

attend a jury, ten cents ; a subpoena, including all the names inserted

therein, twenty-five cents' ; for a trial fee, one dollar per day during the

necessary and actual continuance of the trial ; receiving and entering

verdict of jury, twenty-five cents ; entering the sentence of the court,

twenty-five cents ; warrant of commitment on sentence, twenty-five cents

;

for record of conviction and filing the same, seventy-five cents ; but all

such charges in any one case shall not exceed five dollars, unless such
court continue more than one day ; in such case the costs of such addi-

tional day may be added thereto ; for return to any writ of certiorari, to

be paid by the county, two dollars ; for services when associated with
another justice of the peace in cases of bastardy, for each day actually and
necessarily spent, two dollars.

§ 5. WTienever a conviction shall be had in any court of special sessions

for any criminal oflTense, a record thereof shall be made by such court, and
filed in the office of the clerk of the county where such conviction shall be
had, within thirty days of the time of such conviction ; and when any fine

imposed by such court shall be paid to said court, the same shall be paid
to the treasurer of the said county within thirty days after the receipt
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thoreof ; and any neglect or refusal to file such, conviction or pay over said

money within the period aforesaid, shall be deemed a misdemeanor.

CONSTABLES PEES."

§ 6. Constables shall hereafter be allowed for services rendered in civil

actions, the following fees :

For serving a warrant or summons, twenty-five cents ; for a copy of

summons on request of defendant or left' at defendant's dwelling in his

absence, fifteen oents ; for serving an attachment, seventy-five cents ; for

copy of the attachment and inventory of the property seized, left at the

last residence of the defendant, seventy-five cents ; for serving an execution

for every dollar collected to the amount of fifty dollars, five cents; for

every dollar collected over fifty dollars, two and one-half cents ; for every

mile traveled (going only) to serve a summons, warrant, attachment or

execution, the distance to be computed from the place of the abode of the

defendant, or where he shall be found, to the place where the precept is

returnable, ten cents ; for notifying the plaintiff of the service of a war-

rant, twenty-five cents j for going to plaintiff's residence or where he shall

be found to serve such notice, for each mile traveled (going only) ten cents
;

for subpoenaing witnesses, not exceeding four, twenty-five cents ; for sum-

moning a jury, seventy-cents; for summoning a jury to assess damages

in proceedings relative to highways, two dollars ; for serving affidavit,

notice and summons in an action to recover possession of ' personal pro-

perty, fifty cents ; for a copy of such affidavit notice and summons left with

the defendant, his agent or at the last place of abode of the defendant,

fifty cents ; for every mile traveled (going only) to serve such affidavit,

notice and summons, the distance to be computed from the place where

the precept is returnable to the place of abode of the defendant or where

he shall be found, ten cents ; for taking charge of a jury during their

deliberations, fifty cents.

§ 7. Constables shall hereafter be allowed the fees hereinafter stated for

the following services in cases of special proceedings :

For serving a summons, twenty-five cents ; for serving a warrant fifty

cents; for arresting and committing any person pursuant to process, one

dollar ; for every mile traveled (going only) in each case, ten cents.

§ 8. Constables shall hereafter be allowed the fees hereinafter stated for

the following services in criminal cases :

For serving a warrant, seventy-five cents ; for every mile traveled (going

only), ten cents; for taking a defendant into custody on a mittimus, twenty-

five cents ; for every mile traveled in taking the prisoner to jail (going

only), ten cents; for taking charge of a jury during their deliberations,

fifty cents; for attending any court, pursuant to a. notice from the sheriff

for that purpose, two dollars for each day and five cents a mile for each

mile traveled in going to, and returning from, such court, which fees shall

be chargeable to the county and shall be paid by the treasurer thereof on

the production of the certificate of the clerk, specifying the number of

days and the distance traveled.

jurors' PEES.

§ 9. Jurors shall hereafter be allowed the fees hereinafter stated for

services rendered in justices' courts :

For attending to serve as juror, although not sworn, ten cents; for

attending and trying a cause twenty-five cents.

witnesses' pees.

§ 10. Witnesses shall hereafter be allowed the fees hereinafter stated for

the following named services :

(a) Amended, Vol. 3, 1256, 1357.
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For attending before a justice of the peace, in a justice's court, or before

a commissioner appointed by a justice of the peace, or before a justice of

the peace, taking depositions to be used in courts in other States, twenty-

five cents for each djiy's actual attendance. '•

§ 11. All acts or parts of acts inconsistent with this act are hereby

repealed, except such as are locally applicable to any of the cities or incor-

porated villages in this State. Vol. 1, 62, Art. 12, Laws 1866,_ch. 692.

§ 1. Limited partnerships for the transaction of any mercantile, mechan-

ical or. manufacturing business, or of any other lawful trade or business,

within this State, may be formed by two or more persons, upon the terms,

with the rights and powers, and subject to the conditions and liabilities

herein prescribed ; but the provisions of this title shall not be construed

to authorize any such partnerships for the purpose of banking or making
insurance.

§ 2. This act shall take effect immediately. Vol. 1, 290 a ; Laws 1866,

ch. 70.

§ 13. The business of the partnership shall be conducted under a firm

in which the names of the general partners only shall be inserted, except

that where there are two or more general partners the firm name may
consist of either one or more of such general partners, with or without
th« addition of the words " and company," or " & Co.," and if the nam^
of any. special partner shall be used in such firm with his privity, he shall

be deemed a general partner ; but the said partnership shall put upon
some couspicuoas place on the outside and in front of the building in which
it has its chief place of business, some sign on which shall be painted in

legible English characters, all the names in full of all the members of said

partnership, and in default thereof no action shall be abated or dismissed

by reason of the proof of plaintiff of the partnership failing to meet the

allegations of his pleading as to the names and number of the partnership

;

but the pleading may be amended on the trial to conforrn to the ^roof in

that respect without costs.

§ 2. This act shall apply to existing limited partnerships, but shall not
discharge any special partner from any liability now existing upon any
debt or obligation heretofore contracted. Vol. 1, 290 h ; Laws 1866, oh.

661.

§ 1. No innkeeper shall be liable for the loss or destruction by fire of
property received by him from a guest, stored or being with the knowl-
edge of such guest in a barn or other out-building, where it shall appear
that such loss or destruction was the work of an incendiary, and occurred
without the fault or negligence of such innkeeper.

§ 2. No animal belonging to a guest and destroyed by fire while on the

premises of any innkeeper, shall be deemed of greater value than three
hundred dollars, unless an agreement shall be proved between such guest
and innkeeper that a higher estimate shall be made of the same. Vol. 1,

341 a ; Laws 1866, ch. 658.

- § 1. The following days, viz. : Any day appointed or recommended by
the Governor of this State or the. President of the United States, as a day
of fast or thanksgiving, the fourth day of July, the twenty-fifth day of
December, commonly called Christmas day, the first day of January, com-
monly called New Tear's day, and the twenty-second day of February,
and when the said Fourth day of July, twenty-fifth day of December, first

day of January, or the twenty-second day of February shall occur on
Sunday, then the ensuing day thereto, shall, for all purposes whatsoever,
as regards the presenting for payment or acceptance, and of the protesting
and giving notice of the dishonor of bills of exchange, bank checks and
promissory notes, made after the passing of this act, be treated and con-
sidered as is the first day of the week, commonly called Sunday. And
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.iiiv bill of exchange, bank check, or promissory note, made after the
[j:iss.ige of this act, which but for this act would fall due and payable on
any of the days herein mentioned, shall, when said days fall on Sunday,
be(eome due and payable on the Tuesday next succeeding such days. Vol.
1, 453 a; Laws 1865, oh. 146.

§ 30. Where two or more persons shall have lands adjoining, each of
them, shall make and maintain a just and equal proportion of the division
fence between them, in all cases where one-half or more of each of such
adjoining farms or lands shall be cleared or improved. Vol. 1, 777 a

;

Laws 1866, ch. 540.

§ 31. Where two or more persons shall have lands adjoining and not
within the provisions of section thirty of said article, as hereby amended,
each of them shall make and maintain a just and equal proportion of the
division fence between them, except the owner or owners of either of
the adjoining lands shall choose to let such lands lie open to the public.

If he shall afterward inclose it, he shall refund to the owner of the
adjoining land a just proportion of the value at that time of any division

fence that shall have been made and maintained by such adjoining owner
or he shall build his proportion of such division fence. Vol. 1, 777 h

;

Laws 1866, oh. 540.

§ 32. Where a person shall have a farm or lands lying open, one-half or

more of such farm or lands being cleared or improved, he shall refund to

the owner of the adjoining land a just proportion of the value, at the time
this act shall take effect, of any division fence that shall have been made
and maintained by such adjoining owner, or he shall build his proportion

of such division fence. Vol. 1, 777 c ; Laws 1866, ch. 540.

§ 4. Where two or more persons shall own lands adjoining, in case

either of them shall sell, convey or devise such lands, or any portion

thereof, the owner of any division fence that shall have been theretofore

made and maintained by him, shall not be deprived of his interest therein

in consequence of such sale, except so far as it relates to the grantor

;

and in all cases where such sale or devise shall interfere with, or affect the

division fences existing between such adjoining owners at the time of such

sale, or on receiving such devise a subdivision of such division fence shall

then be made by all the adjoining owners affected thereby, and each

adjoining owner shall refund to the owner of the adjoining land a just

proportion of the value at the time of such sale, or on receiving such

devise, of any division fence that shall have been theretofore made and

maintained by such adjoining owner, or that shall have been made
and maintained by the person from whom he received such title, or the

adjoining owner shall build his proportion of such division fence. The
value of such fence, and the proportion thereof to be paid by such person,

and the proportion of the division fence to be built by him, shall be deter-

mined by any two of the fence-viewers of the town. Laws 1866, ch. 540.

§ 39. If any person who shall have made his proportion of a division

fence shall be disposed to remove his fence and suffer his lands to lie open

to the public, he may do so, provided such farm or lands are not one-half

or more cleared or improved, at any time between the first day of JSTovem-

her in any one year, and the first day of April following, but at no other

time, giving ten days' notice to the owner or occupant of the adjoining

land of his intention to apply to the fence-viewers of the town for permis-

fsion to remove his fence ; and if, at the time specified in such notice, any

two of such fence-viewers, to be selected as aforesaid, shall determine that

such fence may with propriety be removed, he may remove the same.

Vol. 1, 778 a; Laws 1866, ch. 540.

§ 43. Witnesses may be examined by the fence-Viewers on all questions

submitted to them;; and either of such fence-viewers shall have power to

Wait 151
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issue subpoenas for, and to administer oaths to, said witnesses, and each

fence-viewer and witness thus employed shall be entitled to one dollar and

fifty cents per diem ; such fence-viewers or a majority of them, shall

determine what proportion thereof shall be paid by each of the parties

interested in such division fence, and reduce their determination to writing,

and subscribe the same and file it in the office of the town clerk where
such fence-viewei-s shall reside ; the party refusing or neglecting to pay such

fence-viewers, or either of them, shall be liable to be sued for the same
with costs of suit. Vol. 1, 178 b; Laws 1866, ch. 540.

§ 1. Section nine of the act entitled "An act for the preservation of

moose, wild deer, birds and fresh water fish," passed April twenty-third,

eighteen hundred and sixty-two, as amended by the provisions of chapter

four hundred and sixty-two of the laws of eighteen hundred and sixty-

three is hereby amended so as to read as follows : Vol. 1, 801 a, b, lb.,

803, a; Laws 1866, ch. 813.

§ 9. No person shall kill or expose for sale, or have in his possession

after the same is killed, any vpood duck, dusky duck (commonly called

black duck), gray duck (commonly called summer duck), mallard or teal

duck, between the first day of February and the first day of August in

each year. No person shall at any time kill any wild duck, goose or other

wild fowl, with or by means of the device or instrument known as a swivel

or punt gun, or with or by means of any gun other than such guns as are

habitually raised at arm's length and fired from the shoulder, or shall use

any such device or instrument or gun, other than such shdulder gun as

aforesaid, with intent to kill any such duck, goose or other wild fowl. No
person shall in any manner kill, or molest with intent to kill, any wild

ducks, geese or other wild fowl, while the same are sitting at night upon
their resting places. Any person violating any of the provisions of this

section shall be deemed guilty of a misdemeanor, and shall likewise be
liable to a penalty of fifty dollars for each ofiense. But this section shall

not apply to the waters of Long Island sound or the Atlantic ocean.

§ 2. The seventeenth section of said act is hereby amended so as the
first two lines thereof may read as follows :

§ 1 v. No person shall at any time fish with the spear, or set or use any
net, seine, trap, weir or pot, with intent to catch fish.

§ 3. Chapter six hundred and seventy-eight of the laws of eighteen
hundred and sixty-five, and all other acts and parts of acts inconsistent
herewith, are hereby repealed.

§ 4. Section eight of said act is hereby amended in the first three lines

thereof so that they shall read as follows :

" No person shall kiU or have in his or her possession, or expose for

sale, any woodcock, between the first day of January and the first day of
August in each year.

The following sections of the Stamp Act were amended as follows,

July 13th, 1866

:

§ 152. And be it further enacted, [That it shall not be lawfitl to record
any instrument, document, or paper required by law to be stamped, unless
a stamp or stamps of the proper amount shall have been affixed, and
canceled in the manner required by law; and the record of any such
instrument, upon which the proper stamp or stamps aforesaid shall not
have been affixed and canceled as aforesaid shall be utterly void, and
shall not be used in evidence.] Vol. 1, 1090, § .162.

§ 154. And be itfurther enacted, [That all official instruments, documents,
and papers issued by the officers of the United States government, or by
the officers of any state, county, town, or other municipal corporation,
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shall be, and hereby are, exempt from taxation : Provided, That it is the
intent hereby to exempt fi-om liability to taxation such State, county,
town, or other municipal corporation in the exercise only of functions
strictly belonging to them in their ordinary governmental and municipal
capacity.] Vol. 1, 1091, § 154.

§ 155. And be it further enacted, [That if any person shall forge or
counterfeit, or cause or procure to be forged or counterfeited, any stamp,
die, plate, or other instrument, or any part of any stamp, die, plate, or
other instrument, which shall have been provided, or may hereafter be
provided, made, or used in pursuance of this act, or shall forge, counter-

feit, or resemble, or cause or procure to be forged, counterfeited, or
resembled, the impression, or any part of the impression, of any such
stamp, die, plate, or other instrument, as aforesaid, upon any vellum,
parchment, or paper, or shall stamp or mark, or cause or procure to be
stamped or marked, any vellum, parchment, or paper, with any such
forged or counterfeited stamp, die, plate, or other instrument, or part

of any stamp, die, plate, or other instrument, as aforesaid, with intent to

defraud the United States of any of the taxes hereby imposed, or any
part thereof; or if any person shall utter, or sell, or expose to sale,

any vellum, parchment, paper, article, or thing, having thereupon the

impression of any such counterfeited stamp, die, plate, or other instru-

ment, or any part of any stamp, die, plate, or other instrument, or any
such forged, counterfeited, or resembled inipression, or part of impression,

as aforesaid, knowing the same to be forged, counterfeited, or resembled

;

or if any person shall knowingly use or permit the use of any stamp, die,

plate, or other instrument, which shall have been so provided, made, or

used, as aforesaid, with intent to defraud the United States ; or if any
person shall fraudulently cut, tear, or remove, or cause or procure to be
cut, torn or removed, the impression of any stamp, die, plate, or other

instrument, which shall have been provided, made or used, in pursuance

of this act, from any vellum, parchment, or paper, or any instrument or

writing charged or chargeable -with any of the taxes imposed by law •

or if any person shall fraudulently use, join, fix, or place,* or cause to be

used, joined, fixed, or placed, to, with, or upon any vellum, parchment,

paper, or any instrument or writing charged or chargeable with any of the

taxes imposed by law, any adhesive stamp, or the impression of any

stamp, die, plate, or other instrument, which shall have been provided,

made, or used in prfrsuance of law, and which shall have been cut, torn,

or removed from any other vellum, parchment, or paper, or any instru-

ment or writing charged or chargeable vdth any of the taxes imposed by
law ; or if any person shall willfully remove or cause to be removed, alter

or cause to be altered, the canceling or defacing marks on any adhesiye

stamp, with intent to use the same or to cause the use of the same after

it shall have been once used ; or shall knowingly or willfully sell or buy

such washed or restored stamps, or offer the same fbr sale, or give or

expose the same to any pf-rson for use, or knowingly use the same,

or prepare the same with intent for the further use thereof; or if any

person shall knowingly and without lawful excuse (the proof whereof

shall lie on the person accused) have in his possession any washed, restored,

or altered stamps, which have been removed from any vellum, parchment,

paper, instrument, or writing, then, and in every such case, every person

so ofiending, and every person knowingly and willfully aiding, abetting, or

or assisting in committing any such offense as aforesaid, shall, on conviction

thereof, forfeit the said counterfeit stamps and the articles upon which

they are placed, and be punished by fine not exceeding one thousand

dollars, or by imprisonment and confinement to hard labor not exceed-

ing five years, or both, at the discretion of the court,] Vol. 1, 1091, § 155.
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§ 158. And be it further enacted, [That any person or persons who
shall, make, sign, or issue, or who shall cause to be made, signed, or

issued, any instrument, document, or paper of any kind or description

whatsoever, or shall accept, negotiate, or pay, or cause to be accepted,

negotiated, or paid, any bill of exchange, draft, or order, or promissory

note for the payment of money, without the same being duly stamped,

or having thereupon an adhesive stamp for denoting the tax chargeable

thereon, and canceled in the manner required by law, with intent to

evade the provisions of this act, shall, for every such offense, forfeit the

sum of fifty dollars, and such instrument, document, or paper, bill, draft,

order, or note, not being stamped according to law, shall be deemed

invalid and of no effect : Provided, That the title of a purchaser of land

by deed duly stamped shall not be defeated or affected by the want of a

proper stamp on ' any ' deed conveying said land by any person from,

through, or under whom his grantor claims or holds title : And provided

further, That hereafter, in all cases where the party has not affixed to any

instrument the stamp required by law thereon, at the time of making or

issuing the said instrument, and he or they, or any party having an

interest therein, shall be subsequently desirous of affixing such stamp to

said instrument, or if said instrument be lost, to a copy thereof, he or

they shall appear before the collector of the revenue of the proper district,

who shall, upon the payment of the price of the proper stamp required by
law, apd of a penalty of fifty dollars, and where the whole amount of the

tax denoted by the stamp required shall exceed the sum of fifty dollars,

on payment also of interest, at the rate of six per centum on said tax

from the day on which such stamp ought to have been affixed, affix the

proper stamp to such instrument or copy, and note upon the margin

thereof the date of his so doing, and the fact that such penalty has been

paid ; and the same shall thereupon be deemed and held to be as valid, to

all intents and purposes, as if stamped when made or issued : And pro-

vided further. That where it shall appear to said collector, upon oath or

otherwise, to his satisfaction, that any such instrument has not been duly

stamped at the time of making or issuing the same, by reason of accident,

mistake, inadvertence, or urgent necessity, and without any willful design

to defraud the United States of the stamp, or to evade or delay the pay-

ment thereof, then and in such case, if such instrument, or, if the original

be lost, a copy thereof duly certified by the officer having charge of any

records in which such original is required to be rec<Jrded, or otherwise

duly proven to the satisfaction of the collector, shall, within twelve

calendar months after the first day of August, eighteen hundred and
sixty-six, or within twelve calendar months after the making or issuing

thereof, be brought to the said collector of revenue to be stamped, and
the stamp tax chargeable thereon shall be paid, it shall be lawful for the

said collector to remit the penalty aforesaid, and to cause such instrument

to be duly stamped. And when the original instrument^ or a certified or

duly proved copy thereof, as aforesaid, duly stamped so as to entitle the

same to be recorded, shall be presented to the clerk, register, recorder, or

other officer having charge of the original record, it shall be lawful for

such officer, upon the payment of the fee legally chargeable for the

recording thereof, to make a new record thereof, or to note upon
the original record the fact that the error or omission in the stamping
of said original instrument has been corrected pursuant to law ; and the

original instrument or such certified copy or the record thereof may be
used in all courts and places in the same manner and with like effect as

if the instrument had been originally stamped : And provided further.
That in all cases where the party has not affixed the stamp required by
law upon any instrument made, signed, or issued, at a time when and at
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a place where no collection district was established, it shall be lawful for
him or them, or any party having an interest therein, to affix the proper
stamp thereto, or if the original be lost, to a copy thereof; and the instru-
ment or copy to which the proper stamp has been thus affixed prior to
the first day of January, one thousand eight hundred and sixty-seven,
and the record thereof, shall be as valid, to all intents and purposes, as
if stampedby the collector in the manner hereinbefore provided ; but no
right acquired in good faith before the stamping of such instrument or
copy thereof, and the recording thereof as herein provided, if such record
be required by law, shall in any manner be affected by such stamping as
aforesaid.] Vol. 1, 1093, §.158.

§ 163. And be it further enacted, [That hereafter no deed, instrument,
document, writing, or paper, required by law to be stamped, which has
been signed or issued without being duly stamped, or with a deficient

stamp, nor any copy thereof, shall be recorded, or admitted, or used as
evidence in any court until a legal stamp or stamps, denoting the amount
of tax, shall have been affixed thereto, as prescribed by law : Provided,
That any power of attorney, conveyance, or document of any kind, made
or purporting to be made in any foreign country to be used in the United
States, shall pay the same tax as is required by law on similar instruments
or documents when made or issued in the United States ; and the party to
whom the same is issued, or by whom it is to be used, shall, before using
the same, affix thereon the stamp or stamps indicating the tax required.]

Vol. 1, 1096, § 163.

§ 165. And he it further enacted, [That if any person, firm, company,
or corporation shall make, prepare, and sell, or remove for consumption
or sale, drugs, medicines, preparations, compositions, articles, or things,

including perfumery, cosmetics, lucifer or friotron matches, cigar lights,

or wax tapers, and playing cards, and also including prepared mustards,
preserved meats, fish, shell-fish, fruits, vegetables, sauces, sirups, jams,
and jellies, when packed or sealed in cans, bottles, or other single pack-

ages, whether of domestic manufacture or imported, ujDon which a duty
or tax is imposed by law, as enumerated and mentioned in Schedule C,

without affixing thereto an adhesive stamp or label denoting the tax
before mentioned, he or they shall incur a penalty of fifty dollars for

every omission to affix such stamp.] Vol. 1, 1096, § 165.
,

§ 11. And he it further enacted, [That lucifer or friction matches, and
cigar lights and wax tapers, may be transferred, without payment of duty,

directly from the place of manufacture to a bonded warehouse established

in conformity with law and treasury regulations, and upon the execution

of such transportation bonds or other security as the Secretary of the

Treasury may prescribe, said bonds to be taken by the collector in

the district from which such removal,is made, and may be withdrawn
therefrom for consumption after affixing the stamps thereto, as provided

by the act to which this act is an amendment, or may be removed there-

from for export to a foreign country without payment of duty or affixing

Btamps thereto, in conformity with the provisions of the act aforesaid,

relating to the removal of distilled spirits, all the rules and regulations

and conditions of which, as far as applicable, shall apply to lucifer or

friction matches, cigar lights, and wax tapers in bonded warehouse. And
no drawback shall in any case be allowed upon any lucifer or friction

matches, cigar lights, or wax tapers, upon which any excise duty has

been paid, or stamps affixed, either before or after they have been placed

in bonded warehouse.]

§ 169. And he it further enacted, [That any person who shaU offer or

expose for sale any of the articles named in Schedule C, or in any amend-

ments thereto, whether the articles so offered or exposed are imported or
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are of foreign or domestic manufacture, shall be deemed the manufacturer

thereof, and subject to all the duties, liabilities, and penalties imposed by-

law in regard to the sale of domestic articles without the use of the

proper stamp or stamps denoting the tax paid thereon, and all such

articles imported, or of foreign manufacture, shall, in addition to the

import duties imposed on the same, be subject to the stamp tax, respect-

ively, presci-ibed in Schedule C, as aforesaid : Provided, That when such

imported articles, except playing cards, lucifer or friction matches, cigar

lights, and wax tapers, shall be sold in the original and unbroken package

in which the bottles or other inclosures were packed by the manufacturer,

persons so selling said articles shall not be subject to any penalty on

account of the want of the proper stamp.] Vol. 1, 1099, § 169.

Agreement of contract, other than [domestic and inland bills of lading

and] those specified in this schedule ; any appraisement of value or damage,

or for any other purpose ; for every sheet or piece of paper upon which

either of the same shall be written, five cents. ' Provided,^ That if more

than one appraisement, agreement, or contract shall be written upon one

sheet or piece of paper, five cents for each and every additional appraise-

ment, agreement, or contract. Vol. 1, 1100 a.

Contract.—Broker's note, or memorandum of sale, of any goods or

merchandise, exchange, real estate, or property of any kind or description,

issued by brokers or persons acting as such, for each note or memorandum
of sale, ten cents : [bill or memorandum of the sale or contract for the sale

of stocks, bonds, gold or silver bullion, coin, promissory notes, or other

securities, shall pay a stamp tax at the rate provided in section ninety-nine.]

Vol. 1, 1101 a.

[Upon every assignment or transfer of a mortgage, the same stamp tax

upon the amount remaining unpaid thereon, as is herein imposed upon a

mortgage for the same amount.] JVo««c?e<?,' That upon each and every

assignment or transfer of a policy of insurance, or the renewal or continu-

ance of any agreement, contract, or charter, by letter or otherwise, a stamp

duty shall be required and paid equal to that imposed on the original

instrument : Andprovidedfurther. That upon each and every assignment

of any lease, a stamp duty shall be required and paid equal to that imposed
on the original instrument, increased by a stamp duty on the consideration

or value of the assignment, equal to that imposed upon the conveyance of

land for similar consideration or value. Vol. 1, 1103 a.

[Receipts for any sum of money, or for the payment of any debt, exceed-

ing twenty dollars in amount, not being for the satisfaction of any mortgage
or judgment or decree of any court, or by indorsement on any stamped
obligation in acknowledgment of its fulfillment, for each receipt two cents.

Provided, That when more than one signature is affixed to the same paper,

one or more stamps may be affixed thereto, representing the whole amount
of the stamp required for each signature ; and that the term money, as

herein used, shall be held to include drafts and other instruments given
for the payment of money. Vol. 1, 1103 h.

Playing cards, for and upon every pack, not exceeding fifty-^wo cards in

number, irrespective of price or value, five cents. Vol. 1, 1106 a.

The' statutes relating to licenses, as printed in vol. 1, pages 1110 to

1124 inclusive, have been materially changed by the act of July 1 3th,

1866.

The amendments are omitted from want of space to insert them, and
because they are so generally circulated as to render their omission of less

importance.
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[N. B. In long titleSi the headings of chapters, sections and other subdivisions will be prmted in italicsj

ABATEMENT: Non-joinder of plaintiff,

276, 284. NoQ-joinder of defendant, 286,

282. Change of parties does not abate

action, 282. Misjoinder of defendants on
contracts, 282. Misjoinder of plaintiff in

torts, 284.

ACCOUNT BOOKS : Nature of the evidence,-

436, 437. Facts to be proved to render the

books evidence, 438. "Who is, and vpho is

not a clerk, 438. Common law proof of

sales does not render boolis useless, 439.

Charge must be a matter of book account,

439. Books are evidence of goods, &c.,

sold, 439. What items not matter prova-

ble by account books, 439, 440. Entries

in bank books evidence in favor of depos-

itor, 440. Such books not evidence against

depositor, 440. Not evidence of a single

charge, 440. Some of the items charged
must be proved, 440, 441. Proof of part

of articles sufiBcient, 441. Two itemsjproof

enough, 441. Fairness of books, how
proved, 441. Manner of keeping books,

441. Regularity of charges, 441. Kept
on separate pieces of paper, 441. In-

formal books, how regarded, 442. Presump-
tion m favor of books, 442. Books
common to all classes, 442. Eight to

make changes on implied contract, 443.

Items for services rendered, 443. Entries,

by whom made, 444. Showing want of

.clerk, 444. Number of witnesses to prove

dealings, 444. Credit of iDOoks for jury or

justice, 444. Credit, how impeached, 445.

Existence of common law proof does not

invalidate books, 446. Books are evidence

of value of articles, charged. 446. Entries,

when to be made, 446, 447. Must be

made in book in daily use, 441. Entries

,
on separate slips not evidence, 447. Must
be hook of original entries, 448. Keeping

ledger and day book, 448. Entries of an

entire account on a separate " page, 448.

Entire set of books must be introduced, if

any of them are, 449. Charges in gross

not allo.wed, 449. ,
"Witness testifying from

the books, 449. Copy of books not evi-

dence, 450. Books introduced cannot be

ACCOUNT BOOKS— continued.

withdrawn without consent, 450. Must
be received generally if at all, 450. "Whole
contents made evidence, 450. Books may
be waived, and item.s proved by other evi-

dence, 451. But books should be produced
if called, for, 451. License by person ren-

dering service, 452.

ACKNOWLEDGMENTS: Of deeds, &o. See
Forms, post. See Admissions.

ACTION: Definition of term, 40. Abolition

of forms of, 40. Preliminaries to be con-

sidered before bringing action, 1 to 4.

-Action, where to be commenced, 52 to 54,

Issue in, without process, 54. When
deemed commenced, 55 to 59. See Sum-
mons, Warrant, Attachment, Replevin. See
also Jwrisdidion, Process. See also Parties

to aetion, Joinder of actions. Election of

actions.

ADJOURNMENTS: General principles re-

lating to, 334. Not given for mere delay,

335. Intended to promote justice, 335.

When a right even a hard action or an
unconscionable defense, 335. When al-

lowed on motion of the justice, 335. When
not allowed on his motion, 335. When
justice has a discretion, 386. Must not

abuse his discretionary powers, 336. Ad-
journment on motion of plaintiff, 336. One
adjournment a matter of right, 337. May
be required to njake oath, 337. Plaintiff

cannot have more than one adjournment,

337. Adjournment on motion of defendant,

338. For how long a time granted, 338.

Justice to guard rights of both parties, 338;

339. Second for further adjournment, 339.

Defendant may have, 339, 340. Not
granted as of course, 340. Plaintiff not

entitled to it at all, 340. Defendant must
show due diligence, 340. Excuses for

want of diligence, 340, 341. Practice in

cases of doubt, 341. Justice may some-

times impose terms, 341. Stipulation to

allow plaintiff an adjournment, 341, 342.

Adjov/fnmeni when aippUed for, 343. By
plaintiff at joining issue, 343. By defend

ant at any time within ninety days of
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ADJOURNMENTS— continued.

issue, 343. Not allowed after jury sworn,
343. Nor after trial began before justice,

343. Delaying trial for absent witness,

343. How long may hold open court, 344.

Disagreement of jury doefe not give a right

to insist on adjournment, 344. May hold

open to attach a material witness, 345.

Where to apply for adjournment, 345.

How to ofppiy therefor, 345. Must appear

in person or by attorney, 346. Cannot
adjourn in absence of both parties, 346,

347. Must show absence of material wit-

ness or testimony, 347. Stating what
witness wiU prove, 347. Cannot be re-

quired of defendant unless bad faith is

evident, 348. If defendant refuses to be
sworn, adjournment may be denied, 348.

Oath on application for, 349. Affidavitfor

form of, 349. Proofs usually made orally,

350. Statutm-y requirements for adjown-
ment, 350. Must be issue if both parties

appear, 350. Must be oath, if required,

350. Defendant must give bond if re-

quired, 350. Plaintiff may waive bond,

351. So he may insist upon having it,

351. Need not give new bond on such
adjournment, 351. Forms of bonds, 351,

352. No liabUity on bond unless adjourn-

ment granted, 352. Conditions of bond,
353. What is a breach of condition, 353.

Objecting to surety, 353. Justification of

surety, 353. Due diligence of defendant,

354. Excuses for want of, 354, 355.

What is due diligence, 354, 355. What is

ground for adjournment, 355. Absence
of material witness, 355. Sickness of de-

fendant or family, 355, 356. Absence of
counsel, 356. When a matter of right,

356. Mow long granted, 356. In war-
rant cases, 357. Defendant must show
absence of witness, 357. Must give se-

curity, or remain in custody, 357. How
long adjourned first time, 358. When'ad-
jowrnment may be refused, 358. When it

is a discontinuance of action, 358 to 360.
ADMINISTRATOR : May sue but cannot be

sued in a justice's court, 28. Parties plain-
tiff, 270, 313. .

ADMISSIONS : Made for purposes of cause,
371. Made by pleadings, how far conclu-
sive, 371. Admissions made on trial in
open court, 372. Are evidence against
party making them, 372. Statement of
party as a witness is evider^ce against him,
372. So of answers as a witness, 372.
Otherwise if answer compulsory, 372.
Statements of third persons, when evi-
dence, 372. Wife's statements do not
bind husband, 373. May do so if she is

agent, 373. Admissions of attorney dur-
ing trial, 374. Of agent, within scope
of authority, 373. Not within scope
of authority or business, 374. Of deputy
sheriff, 374. Of master of vessel, 374
Of one party does not biad anoljier, 375.
Of one of several parties to renew debt
barred by statute of limitations, 375. By
one of several partners, when evidence,

ADMISSIONS— continued.

375.- Not after dissolution, 375. By
principal as against surety. 376. By
a deceased person as against strangers,

376. By former owner of personal prop-

erty, 376. By former owner of negotiable

paper, 377. By former owner of Chose in

action, 377. Of intestate as against his

administrator, 377. Of assignor as again-st

assignee, 377. Offers of compromise not

evidence, 378. Otherwise of admission of

particular fact, 378. By letter written

"without prejudice," 378. Arising from

acts of party, 379. By putting refusal

upon false grounds, 379. By silence when
party bound to speak, 379. By acquies-

cence, 380. By not denying assertions of

other party, 380. When not evidence,

380. Declarations not evidence in party's

own favor, 381. Talue.of admissions, 381.

Never conclusive, unless by estoppel, 381.

Must be taken together, 381, 382. Quali- •

fication of this rule, 382, 383. When
made in several interviews, 383. Not evi-

dence in party's own favor, 383. Admis-
sion must be clearly proved, 384. Must
be clear and full as to identity, 384. Not
binding if mistaken as to the law, 384.

Effect of judicial admissions by acts, 384.

Of one defendant does not bind another

in actions of tort, .385. Exceptions in

case of conspiracy, 385. Are evidence

againt party making them, 385. As a

part of the res gestae, 385. Declarations

of agent while acting, 385. In cases of

breach of marriage promise, 385. To
prove fraud, 386. When evidence in

favor of party making them, 386.

AFFIDAVITS: In attachment cases, 126,127.

Must always be affidavit to authorize issuing

amy attachment, 128. Must be in writing,

and sworn to, 128. Should be filed with

justice, 128. Whose duty it is to draw
them, 128. Fees for drawing them, 128.

Should not be entitled, 129. When to be

made, 129. Sow often same affidavit may
be used, 129. Cannot be used more than

once, 129. Where to be made,- 130. Must
be made in the county in which the jus-

tice resides, 130. Need not be before

justice issuing the attachment, 130. Musi

state the natv/re of the plaintiffs demand,

130. Should state facts plainly and posi-

tively, 131. Where attachment is founded

upon a judgment, 131, 132. Must show de-

mand is due from the defendant personally,

132. When liabilities of defendants are

joint, 133. Demands against corporations,

134. Fictitious name of defendant, 134.

Musi show amount of plaintiff's demand,

134. By whom made, 135. May be

by plaintiff or his agent, 135. May be by
other witnesses, 135. Compelling attend-

ance of witnesses, 135. Should show a

cause of action on contract, 136. Should
show a case affirmatively, 136. Hearsay
evidence not competent, 136. Should show
amount of debt or balance, 136. Musi not

state facts on mere belief, 137. Facts not to



GENERAL INDEX. 1209

AFFIDAVITS— conUnued.

be stated by way of recital, 138. Satisfac-

tm-y to the jiistice, 138. Must be legal and
sufficient evidence, 138, 139. Constable's
return not proof of concealment of de-

fendant, 139. Justice's right to weigh the
proofs, 139. Facts and circwmstances must
be stated, 139. Must state grounds for

affidavit, 140. Must state facts to prove
those grounds, 140. General assertions

not sufficient, 140. Cases held defective,

141, 142. Cases held sufficient, 143, 144.

Affidavits when sufficient collaterally, 144.

Proofs in case of attachment under the Re-

vised Statutes, 145, 146. Departed from
county, (fee, 145. Keeps concealed, &c., 145.

Proofs in case under non-imprisonment act,

146. About to rcTTiove property, 14,5. Has
disposed of property, 146. Sas assigned

his property, 141. About to assign, HI.
Vmue in affidavits, 147. Venue an essen-

tial part of affidavit, 148. Jurat, and what
it is, 148. Oath to affidavit, 148. Signing

affidavit, 148. Signature not indispensa-

ble, 148. But ought to be required by-

justice, 148. Joinder of classes of cases,

149. Election as to judgment taken, 150.

Original affidavits defective, 150. Cannot
be amended, 150. Defects cannot be sup-

plied by new proofs, 150. Quashing attach-

ments for defective papers, 151. Duty of

justice as to quashing, 151. Controverting

affidavits for attachments, 151. General
POINTS AS TO AFFIDAVITS, 153. Manner of

drawing affidavits, 153, 154. Affidavit
FOB SHORT SUMMONS, 80. What facts should

be stated in it, 80, 81. Need not, be made
by plaintiff in person, 82. By non-resident

plaintiff against resident defendant, 82,

When all parties non-residents, 84. Affi-

davit FOE warrant, 96. Must be
affidavit in all cases, 96, 97. What
af&davit should contain, 97, 98. Belief

no proof, 98. Proof to satisfaction of

justice, 99. Stating amount of plaintiff's

demand, 100.' By whom affidavit is to be

made, 100. By any one knowing the facts,

100. Original affidavits defective, 101.

What the affidavits should show, 102, 103.

Forms of affidavits, 104. Affidavit for

warrant to detain canal boats, 109. Affi-

davits i'OE REPLEVIN PROCESS, 186.

Must be affidavit in aU cases, 186. Who
should draw it, 186, 187. Fees to jus-

tice for drawing it, 187. Who to draw
copies for service, 187. Fees to constable

for drawing, 188. Who to make affidavits,

188. By plaintiff, or some' one in his be-

half, 188. Not to be entitled, 189. Belief

as to foicts stated, 189. Bescription of

property claimed, 189. Must be particu-

larly described, 189, 190. Ownership, how
nated, 190. Bight to immediate posses-

sion, how stated, 190. Wrongfully withheld,

&c., 191. Stating cause of detention, dkc,

191. That it is not taken for any tax fine,

&c., 191. When property is exempt,

192. Actual value of property, 192.

General rules ae to affidavits, 192. In-

Wait 152

AFFIDAVITS- continued.

dorsing direction upon affidn-vit, 1 92. Con-
troverting affidavits, 192. Defective afda-

,
vits, 193. Form of affidavits, 103, 194. Kvt
necessary on appeals, 771. Affidavit tuat
JUSTICE IS A MATERIAL WITNESS, 239. Facta
to be stated in affidavit, 239, 240. Must
state facts fully, 240, 241. Must show
materiahty of justice as a witness, 242.

Form of affidavit, 243. In what actions,

242. Justice bound to swear party to affi-

davit, 244. Affidavit for adjournment,
349. See title Appeal.

AFFINITY: Disquahfies justice, 24 to 27.

Judgment rendered will be erroneous, 25,

26. It will also be void, 27. May be as-

signed as error in fact on an appeal, 27.

Disqualifies a juror, 599. 601.

ALTERATION OF INSTRUMENTS: Ma-
terial alteration avoids instrument, 43J.

Time of making them, 434. Explanation
of apparent alteration, 434, 435. Burden
of proof, 435. Different colored inks, 435,

Filed paper presumption as to alteration,

435.

ALIEN: Cannot serve as a juror iinless by
consent of parties, 600.

AMENDMENTS: Statutes relating to, 757

to 759. Amendment of process, 759.

Justice possesses all necessary powers,
759. Affidavits for process when not

amendable, 759. Summons amendable.'
759. Striking out and inserting names, 759.

Dates of process amendable, 760. So of

amounts, 760. May change demand in

process, 760. Constable's return amend-
able, 760. Amendment of pleadings, 760
Variances avoided by, 760. Cannot change
entire nature 'of action, 760. Not from
contract to tort, 760, 761. Adding cause

of action after plaintiff rests, 761. After

decision on demurrer, 761. To interpose

unconscionable defenses, 761. Allowance
a matter of discretion, 761. Amendment
of verdict and judgment, 761. When al-

lowed on appeals, 762. When error to

refuse, 762. Notice of appeal is amend-
able, 782, 783.

ANIMALS: What exempt from execution,

746 to 748. Cattle running in highways,

forms relating to, 1007.

AN OTHER ACTION PENDING: Form
of answer of, 973. See Vol. I, 886.

ANSWER: Practice as to answering, 327.

PreHminary steps, 328. Makes an issue

of fact. 328. Need not be rephed to, 328.

QuaUties of, 328, 329. Facts alone to be

alleged, 329. Facts not denied, admitted,

329. Recitals, 329. Matters in aggrava

tion, 329. Special damages, 329. Must be

adapted to the nature of the action. 329.

APPEAL: Historical sketch of 763. What
am appeal. is, 765. Removes cause to ap-

pellate court, 765. Relief .from default in

court below, 765. Kinds of appeal, "766.

Review on face of return, 766. Error Ie

fact, 766. Relief from default below, 766.

Review of order, 766. New trial desired,

766. Summary or special proceedings, 766.
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Who may appeal, T66. J'Vitlier plaintiff or

defendant, 766. One of several parties

may, 766. Stranger cannot bring it, 767.

Party sued by fictitious name, may, 767.

Respondent cannot reverse on appellant's

appeal, 767. Plaintiff may appeal because

damages too small, 767. Same rule as to

defendant, 767. From what judgments,

767. Must be final judgment, 768. Judg-

ment of nonsuit, with costs, 768. Not
from nonsuit, if no costs awarded, 768.

Prom nonsuit in county court, 768. Prom
a void judgment, 768. Not from void

judgment procured by appellant, 768. Jus-

tice had no jurisdiction of subject matter,

768. Need not be from litigated case, 768.

Judgment procured by false statement of

plaintiff, 769. In actions on contract or

for tort, 769. In summary proceedings by
landlords, 769. Mechanics' lien cases, 769.

Appeal only Tnode of review, 769. Old
practice abrogated, 769. Value of old au-

thorities, 769. Appeal to what court, 770.

To county courts, 770. To common pleas

in NsAjv York city, 770. To superior court

in Buffalo, 770. Appeals where more than

$50 is claimed, 770. When pleadings of

either party demand judgment for more
than $50, MO. If judgment on issue of

law, '770. If on issue of fact, 770. Ap-
pellant may avoid new trial, 770. No
new trial when claim or recovery is less

than $50, 770. Nor when no issue was
joined, 770. Appeals where $50 or less is

claimed, 770. Appeal, when to be brought,

771. "Where process was not served on
defendant, 771. If not in time appeal is

lost, 771. Notice to limit time for appeal-

ing, 771. Affidavits not necessa/ry, 771.

Are proper when error in fact is assigned,

772. So of eases of relief from default, 772.

Such affidavits no part of the action, 772.

Notice of appeal, 772. Notice takes place

of old writ of certiorari, 772. Notice
states grounds of appeal, 772. Notice

of appeal must be in writing, 772. Must
state grounds of appeal, 772. Must be
served on justice and on respondent,
772. Verbal notice a nullity, 773. Notice
must state grounds of appeal, 773. Objectof
this requirement, 773. To give informa-
tion, 1. To justice ; 2. To respondent ; 3.

To appellate court, 773. What a sufficient

statement in affidavits under old practice,

773, 774. Justice not to draw appeal
papers, 773. How to state grounds when
appellant desires a return of all the evi-

dence, 774.
.
How to st»te grounds if hew

trial desired,* 774. Common practice to
return all the evidence, 774. Should ex-
clude useless matter, 775. How groimds
of error ought to be stated, 775. Cases
illustrative of statements, 776, 777. Should
point out defect in affidavit or process in
court below, 777. So as to other errors
in proceedings or on the trial, 777, Gen-
eral statement when sufficient, 777, 778.
When restricted to grounds stated, 778.

APPEAL—

c

Need not state particular grounds when »

new trial is desired, 778. Consequences

of defective statement, 779. Appeal dis-

missed in some cases, 779, 780. Judg-

ment affirmed in others, 779, 780. Party

. limited to grounds stated, 779, 780. De-

cided upon what appears in the return, 780.

Objection to defect to be raised by motion

to dismiss the appeal, 781. Proper prac-

tice stated, 781. Notice of appeal amend-
~ able by stating grounds of appeal, 782.

Amendments allowed liberally, 782. Sur-

prises to be guarded against, 782. Grounds

should be stated fuUy, 783. Notice of

appeal must be retu/rned, 783. Defective or

irregular service of notice, 783. Objection

to be taken by motion to dismiss, 783.

Service on justice, but not on respondent,

783. County court must dismiss in proper

case, 783. When defect may be cured by
amendment, 784. Forms of notice of

appeal, 784, 785. Stamps upon notice,

786. Time of serving notice of appeal, 786.

Must be served within twenty days, 786.

Exception to rule, 786. If not served in

time appeal lost, 786. Court cannot re-

lieve party, 786. Admission of due service

sufficient, 786. May be brought before

judgment docketed, 786. Must be within

twenty days of judgment, not from time

of docketing, 787. Ma/nner of serving

notice of appeal, 787. Must be in writing

and served by copy, 787. Must be served

in due season, 787. Upon each respond-

ent, 787. Upon the justice personally,

&o., 787. When by filing in appellate

court, 787. When upon respondent's

family, 787. How served when respond-

ent non-resident, 787. Due diligence must
be shown, 787. Copy must be delivered'

absolutely, 787, 788. Service on clerk of

inferior court, 788. Service on justice's

family, 788. Verbal service a nullity, 788,

Payment of costs, &c., 788. Indispensable-

to valid appeal, 788. To" be paid on ser-

vice of notice, 788. Justice may accept

at a subsequent time, 788. Dismissal the

remedy for non-payment, 788. Power of

court to relieve appellant, 788. Rule

under the old practice, 788, Return, if

made, valid even if no fee paid, 789, Nem
Yorh city, 789, Staying execaUon, 789.

Must give security in cases where new
trial is had in county court, 789, 790.

Omission to serve undertaking may be

relieved, 790. Appeal does not extinguish

judgment below, 790. If new trial not

to be had, appellant may give security or

not, as he pleases, 790, Form of under-

taking, 791. Undertaking stays issuing

of execution, 791. Or a levy, 791. Ser-

vice of certified undertaking, 792. N
stay until undertaking executed and de

livered, 792. Levy not discharged, but

sale stayed, 792. Fraudulent levy set

aside, 793. Defective undertaking amend-
able, 793. Or a new one may be filed,

793. Court cannot stay upon any but
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statutory grounds, 793. Offer to correct
judgment. Appellant must state partic-

ulars iu his notice. 793 to 796. When
respondent may offer, 797. Offer must be
in writing, and served on justice and oppo-
site party, 791. Form of offer by respon-
dent, 797. Acceptance by appellant, 797.
Form of acceptance by appellant, 798.
Retubn on appeal, 798. General ob-

ject and features, 798. 'So case or bill of
etceptions, 798. Case heard on the re-

turn, 798. Return to grounds stated, 798.

Full return generally made, 798. Until
return is made, appellate court cannot re-

view judgment, 798. Certified copy of
return, 798. Setarn, when to be made, 798.
After ten and within thirty days, 798.

Strict rule not enforced, 799. Return valid

whenever filed, 799. Dismissal of appeal
for want of return, 799. Return after

justice goes out of office, 799. What re-

torn to contain, 799. Two kinds of return
under present system of practice, 799.

Where case is decided upon the return the
evidence, &c., is returned, 799, 800. When
a new trial is had in county court, evidence
not returned, 799. In cases heard on the
return, the evidence and proceedings must
all be returned, 800. Court will intend
that all is returned, 300. Particular facts

which should be stated in all such returns,

80,0, 801. Process, pleadings, proceedings
a»d judgment should be returned, 801.
Objections taken below to be returned,

801. Judgment to be returned, 801,

802. So of documentary evidence, 802
Appeal not heard until such evidence is

returned, 802. Papers annexed must be
referred to as a part of the return, 802.

Papers referred to, but not annexed, 802.

Postscripts no part of return, 802. If re-

turn imperfect for want of papers, amended
return is remedy, 802. Return must con-

tain whole history of case, and not refer

to other papers, 802. Should show juris-

diction of justice, 802, 803. Should show
regularity, 803. Need not be seal to re-

turn, 803. Return need not notice mat-
ters not within knowledge of justice, 803.

Justice cannot move to quash return, 803.

Not proof of time, action was begun in

case of statute of limitations, 803. Defects
in notice of appeal no ground for not
making a return, 803. W'Ao to draw re-

twrn, 803. Not attorney for appellant, 804.

May be by respondent's attorney, 804.

Matter in discretion of appellate court,

804. Evidence in place of a return, 804.

Witnesses, when to be examined, 805.

Removal of justice from county no excuse
for not returning, 805. Conclusiveness of
return, 805. Excludes all extrinsic evi-

dence, 805. Cannot be contradicted, 805,

806. Facts omitted must be procured by
an amended return, 806. So of objections

and exceptions taken, 806. So of questions

and rulings thereon, 806. Forms of returns,

806. Form of return where new trial is

APPEAL— continued.

not had, 807. Form of, where new trial

is had, 808, 809. General fads to be stated
in return, 809. Process, affidavits, under-
takings, &c., 809. Objections thereto, 809.
What objections may be taken in oouuty
court as to process below, &c., 810. If no
jurisdiction below, appeal will be dismissed,
810. May be by answer or by motion,
810. Returning a ministerial oat, %\\. De-
fective return, 811. Remedy is by amend-
ment or further return, 81 1. Compelling

return, 811. Done by attachment, 811.

Order to show cause, 812. Notice to justice

to make return, 812. Form of notice, 812.

Application for attachment, 813. No notice

thereof necessary, 813. Form of affidavit,

813. Motion may be made on notice, 813.

Form of order for attachment, 815. Form
of attachment, 816. Indorsement by clerk,

816. Order by judge to take bail, 816.

Sheriff's return to attachment, 816.

Bond given by justice, form of, 817. Fil-

ing interrogatories, 817. Order to file in-

terrogatories. 818. Form of interrogator-

ies, 818. Answer to interrogatories, 819.

Order discharging attachment, 819. Order
convicting defendant of contempt, 819.

Warrant of commitment, 820. Papers in

attachment proceedings need not be served

on respondent, 820. His remedy is to dis

miss appeal, 820, 821. Not dismissed un-

less delay, 821. Amended or fwrfher re-

turn, 821. County court always open for

this purpose, 821. Application should

be promptly made, 821. May be at any
time before argument, 821. Return must
be filed before notice can be given, 822.

Motion on face of the return, 822.
' Motion on affidavits, 822. Must be

made before argument, 822. But court

may order cause to stand over for motion,

822. How often return may be amended,

822. Ordered liberally for justice of case,

822. Amendment not ordered unless

material, 823. Not ordered if it will not

change result, 823. Affidavit must state

wherein the errors consist, 823. Order

does not compel return of a particular fact,

but whether it is true or false, 823. Argu-
ment not heard until amended return is

filed, 823. Errors must appear affirm-

atively, 824. When to file amended return,

824. Motion papers for amended return

not served on justice, 824. But copy of

order must be, 824. Justice may correct

return on his own application, 824. Appel-

late court may order amended return on

its own motion, 824. Cpntradiotory or

evasive returns, 825. Form of additional

return on justice's motion, 825. Affidavit

for amended return, 826. Form of, 826.

Notice of motion, and form of, 827. Court

always open for this motion, 827. Argu-

ment of motion, 827. Grounds of opposing

it, 827. Affidavits to oppose, 828. PiUng

affidavits with clerk, 828. Form of order

for amended return, 828. Notice of order,

and service of it, 829. Form of amended
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return, 829. Filiug amended return, Ac,
830. AEauMENT OF APPEAL, 830. Made
upon facts appearing on face of return, 830.

At what term of cov/rt, 830. General term,

when there is one, 830. In county .court

at any term, 830, 831. Either party may
bring on argument, 831. Upon what notice,

831. Putting cause on calendar, 8'il. Filing

note of issue, 831. Order of disposing of

causes, 832. Forms of notes of issue, 832.

Dismissing appeal for not bringing it to

hearing, 832. Statute requires this, 833.

Continuing by special order, 833. Notice

of argument, and form of, 834. Searing to

be on original papers, 834. Return must be

produced at argument, 834. Certified copy
may be used, 834. Practice on the argument,

835. Argument of cause upon the return,

835. Order of argument, 835. Furnishing
points to court and opposite party, 836.

Argument of a cause involves all the ques-

tions made on the appeal, 836. Relieffrom
default in cov/rt below, 837. Appellate court

may relieve, 837. No relief can be granted

unless an appeal is brought, 837, 856. No-
tice must assign manifest injustice as ground
of appeal, 837. Entitling affidavits used,

838. Form of affidavit to excuse default,

838. Service of copies thereof, 839. No-
tice of affidavits, 839. Service of notice

and of affidavits, 840. Ezamining wit-

nesses orally, 840. Relief a matter of

discretion, 840. Excusing default, 840.

Must show reasonable ezcuse, 840. Relief

even though appearance at joining issue,

841. Sujjicierlt excuses, what are, 842, 843.

Insufficient excuses, 844, 845. Court gener-
ally liberal and inclined to grant relief^ 846.

Manifest injustice must be shown, 847. Facts
must be set forth, not mere general allega-

tions of injustice, 847. Taking judgment
without allowing a just set-off is injustice,

848. Conflict in affidavits, 849. Evidence
balanced, 849. Burden ofproof on appellant,

850. Court will decide as justice requires,

850. Tertns of opening default, 850. Harsh
terms not imposed, 851. Payment of costs

sometimes ordered, 851. Conditions must
be complied with or benefit of order lost,

851. Order, when vacated, 851. New trial

before the justice, 851. Before what jus-
tice, 851. New issue to be joined, 851.

Certified copy of order granting new trial

sufficient evidence for justice, 851. Trial
must be on day ordered or on adjourned
day, 852. Former judgment as security,

852. Order must name justice who is to
try cause, 852. Entry of order with clerk,

852. Service of order, how done, 852.
Form of order for new trial, 853. Impos-
ing terms discretionary, 853. Error in

fact, 853. What it is, 853, 854. Estab-
lished by proofs outside of the justice's

return, 854. Infancy, coverture, &o., 854.
False return of constable as to service of
process, 854. Trial in wrong town, 854.
Relationsiiip of justice to party, 855.
Service of process on wrong person,

APPEAL— contimied.

855. Appearance of infant by attor-

ney, 855. Misconduct of jury, 855, 856.

Cannot contradict record below, 856.

Assigning error in fact, 856. What is su£B-

cient assignment, 857. Form of affidavits.

857. Service of copies of affidavits, 867,

Notice of hearing, 857. Practice on hearing,

857. Decision of the court, 851 , Transfer of

cause to supreme courts 858. Recurgument of

appeal cause, 858, 859. New trial, 859:

General considerations, 859. Value of tlio

new system, 859, 860. New trial, in what

cases, 861. Recovery exceeding fifty dollars,

861. Pleadings claiming more than that

sum, 861. Must have been an issue joined,

861. Return must he made, 8Q\. Whatisto
bereturned, 861, 862. Evidence not returned,

862. Nor objections nor exceptions, 862.

Preliminaries to notice of trial, 862. Dismiss-

ing appeal, 862. Motion for amended
return, 862. Amendment of pleadings,

862. Notice of trial, 86H. On what notice,

863. Form of notice, 863. Proof of ser-

vice of notice, 864. Note of issue, 864.

Offer ofjudgment, 864. In what actions, 864.

Who may offer, 864. Either party, 864.

Not by one of several defendants, 864.

May be by attorney, 864. At what time,

and in what cases offer is to be made, 865 to

867. Review of the subject, 867. Form
of offer, and its service, 867. Must be writ-

ten, 867. To what effect, 867. With or

without costs, 867. May be made by at-

torney, 867. Ten days to accept or refuse,

868. Notice of acceptance, 868. Affidavit

of acceptance, 868. . Entering judgment on

offer, 868. Form of judgment on offer, 869.

Effect of refusing offer of judgment, 869.

More favorable judgment, 869. What is

such, 869 to 87 2. Preparations for trial, 87 2.

Procuring evidence, 872. Subpcena, form

of, and ticket, 872. Power of subpoenii,

873. Service of, 873. Practice-on trialin

the county 'court, 873. Amendment ofplead-

ings, 874. Motion for a new trial on

a case or exceptions, 874. Amount of

verdict, and its effect as to costs,. 874.

Judgment on appeal, 874. General con-

siderations, 874. According to justice,

875. To disregard technical errors, 875.

To observe legal rules and principles, 876.

Reversal in whole or in part, 875. Power
clearly given by Code, 875, 876. Reversal

as to some items and affi-mance as to others,

876. Cases illustrative of this rule, 876 to

880. Reversal in part in cases of fraud,

880. Reversal as to part of damages, 880,

881. Order for reversal, &o., 881. Con-

sent to reduce judgment, 882. Reversal as

to any or all the parties, 882. Judgment
by default, 883. Power to reverse by

default, 883. Not usually done by court,

883. Court should examine the return,

883. Opening default, if one taken, 884.

Terms of opening, 884. Errors not stattd

in notice of appeal, 885. Case decided on

facts returned without reference to notice,

885. Review of discretionary decisions, 885^
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APPEAL— continued.

886. Reversal upon questions of fact, 886.
Definition of term, 886. Cannot reverse
if material evidence given on both sides,

881. But may in a case of palpable injus-

tice, 887,. Cases in which, appellate court

will reverse, 888. 1. Where plaintiff fails

to prove a case on the whole evidence
given. 2. Verdict against overwhelming
and undisputed evidence. 3. Verdict re-

sult of prejudice, &o. 4. Where jury have
disregarded controlling evidence. Cases
of total or material defect of proofs, 8S8
to 892. Gases against overwhelming
balance of evidence, 892 to 898. Cases of

verdict resulting from prejudice, partiality,

passion or fraud, 899. Cases of total dis-

regard of unimpeached evidence, 899 to

902. Reversal upon questions of law, 902.

Reviews all legal questions in the case,

902. Objections first taken on the argu-

ment, 903. Objections must be taken below
to be available, 903. Every proceeding

below may be reversed, 903. Assuming
facts below, conclusive above, 904. Objec-

tions to evidence must be taken below,

904. May object on appeal if objection

eould not have been obviated if taken below,

904. Reversal for want of evidence, 904.

Admitting illegal or incompetent evidence,

905. Judgment reversed if illegal evidence

admitted, 905. No answer to say there is

sufBoient good evidence without the illegal,

905. lUegal evidence .where defendant

does not appear at trial, 905. Mere ruling

as to evidence no harm, 90S. Excluding

kgai and competent evidence, 905. Exclusion

of such evidence a ground of reversal, 906.

Eeducing plaintiff's judgment by exclu-

sion of evidence, 906. Offers of evidence,

906. Payment of judgment below, 906.

Intendments by appellate court, 907. Juris-

diction not intended, 907. Regularity of

proceedings and practice is presumed, 907.

Restitution, 908. Order for, how obtained,

908. Where made on notice and motion,

908. Where made on hearing, 908. Res-
titution a matter of right, 909. Facts to

be shown to entitle to, 909. Affidavits

.and service, 909. Form of notice, die, 910.

Order for restitution, form of, 910. judg-
ment of affirmance, form of, 911. Judgment
of reversal, form of, 911. Reversal in

part or conditionally, 911. Reversal with
restitution, 912. Judgmelit of dismissal

of appeal, 912. Judgment for plaintiff on
verdict, 912. Judgment for defendant on
verdict, 913. Judgment in oases of offers,

913. Judgment roll, 913. Enforcement of

the judgment, 914. Collecting judgment
by execution issued by court below, 914.

By executions issued by appellate court,

914. Costs ON APPEAL, 915. Appellanfs

costs when case heard on return, 915. Re-

spondent's costs when case heard on retu/rn,

915. Gosts in discretion of court, 916.

Costs on new trial in cownty court, 916.

Taxation of costs, 916, 917. EzBCUTlosr,

.917. Execution on transcript of justice's.

APPEAL— continued.

j\idgment docketed with county clerk, 917.
Form of execution on atBrmance, 918.
Form- of execution in case of a new trial

in county court, 919. Appeal to supreme
COURT, 919. Appeal, when to be taken, 920.
Prom what judgments, 920. Aufhoritij of
supreme court, 920. Cannot review dis-

cretionary decisions, 921. Wai not review
case or exceptions before county court has
passed upon questions, 921. Appedlsfrom
orders of county courts, 922. Forms of
notices of appeal, 922. Form of under-
taking, 922. Appeals to court op ap-
peals, 923. Leave to appeal must be
obtained, 923. Order must be obtained in

time, 924. Leave wheu granted or refused,
924.

APPEARANCE: What it is, 211 . Must be
by some act in the action, .217.' General
or special appearance, 217. When to ay-
pear, 217. Non-appearance of the justice,

217. Action discontinued if justice does
not appear, 217. Defendant not bonnd to

wait, more than one hour, 218. Justice
engaged in an other action, 219. Parties
may waive irregularity and try the cause,

219. Agreement to try on condition, &o.,

219. Non-appearance of plaintiff, 21^ . Ac-
tion discontinued if plaintiff fails to appear,

219. Defendant need not wait longer than
time required by law, 219, 220. In war-
rant cases, how long, 220. Non-appearancs

of defendant, 220. Rules relating to ap-

pearance by the defendant, 220 to 222
Row the parties are to appear, 222. By
attorney or in person, 222. On warrant
must be in person, 222. Corporations ap-

pear by attorney, 222. Officers of corpora
tion may appear, 223. Idiots, lunatics, &c.,

must appear in person, 223. Committee
of lunatic may appear, 223. Married wo-
men, 223. Cause dLsraissed if plaintiff

fails to appear, 223. So when he fails to

appear at the trial, 224. Appearance by

attorney, 224. Who may appear by attor-

ney, 224. JSot attorneys as in courts of

record, 224. Constable who served process

cannot appear on the trial as advocate,

224. Nor any other person who served
the process for commencing the action, 224.

What is appearing as attgrnej' in such a

case, 225. Justice's clerk or partner can-

not appear before him, 225. One attorney

canijot appear for both parties, 225. Au-
thority for appearing, 225, 226. May be

verbal or written, 225, 226. Proof of au-

thority, 226. Admitting authority, 226,

Must be proof of authority, unless waived,

227. Waiver of proof of authority. 227.

What' sufficient proof of authority, 227.

Warrant of attorney for appearing, 228,

229. Stamp on power of attorney, 229.

Appearance by next friend or guardian,

229. Infanf; plaintiffs to appear by next

friend, 229, 230. Infant defendants by
guardian, 229, 230. Next friend must bo

a real person, 231. Must also be respon-

sible, 231. Infant plaintiff obtaining judg-
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APPEARANCE —continued.
ment without next friend Is valid, 231.

Must be guardian for infant defendant,

231. Several defendants, and one an in-

fant, 231. Next friend or guardian may
employ attorney, 231. Revoking judg-
ment obtained by infant, 232. Consent to

appear as next friend or guardian, 232.

Appointing guardian for infant defendant

prudent in all cases, 232. Application by
itifant plaintiff, 232. Consent of next

friend, 233. Appointment by justice, 233.

Applicatiou for guardian, 233. Consent
of guardian, 233. Appointment of guar-

dian, 233. General form of application,

&c., 234.

ARBITRATION: Answer of, 979.

ARREST: What it- is, 111. Who may
arrest on civil warrants. 111. Person may
be deputed for the purpose. 111. Consta-

ble cannot serve warrant in his own favor,

111. WAe« to arrest, 111. Within a rea-

sonable time, 111. Where to arrest, 112.

Who exempt from arrest, 112. Attorneys,

&c., attending court, 112. So of clerks,

constables, &c., 112. Parties to suit ex-

empt, 113. Party attending a reference,

113. Witnesses also exempt, 113. Canal
officers, 113. Persons engaged in military

duty, 113. Members of legislature, 114.

Voters on election nr town meeting days,

114. -Fictitious name of defendant, 114.

Notifying defendant f f warrant and of ar-

rest, 114, 115. Resisting officer, 115.

Showing process, 115_ Regular ofiflcer not
bound to do so, 115. But specially deputed
person must, 115. Breaking open houses,
115. Entering open outer door, 115. Who
protected by house, ^15. Breaking inner
doors, 116. Privilege of arrest extends to
curtilage, 116. Escaping and breaking to

rearrest, 116. Taking defendant before
justice, 116. Should be done promptly,
116. 1 17. Delay renders officer liable, 117.
Defendant must not be detained too long
or action hes, 117. Justice unable to hear
cause, or absent, to go before next justice,

117. Indorsement on warrant, 117. Go-
ing before nearest justice, 118. Defendant
cannot be detained longer than 12 hours,
118. Notifying plaintiff of arrest, 118,
Form of notice, 119. Proceeding with case
on return of warrant, 119. Defendant
must be taken personally before justice, 119.
Defendant may have adjournment, 119.
Constable cannot take bail of defendant,
120. Constable liable for escape, 120.
Defendant moving for discharge because
exempt from arrest, 120. Constable's care
and custody of defendant while under ar-

rest, 120. Forms of returns to warrant, 120.
Arrest on execution, 744, 745. Arrest
of witness on attachment, 558. Arrest of
juror on attachment or execution, 641.

ASSAULT AND BATTERY: Justice has
no jurisdiction of civil action for, 36. What
is such an action, 36. What is not, 36.

ASSIGNEE : To be plaintiff in action on
assigned demand, 268. Separate assignees

ASSIGNEE— continued.

cannot each sue separately, 268. Assignee

for benetit of creditors, 268. Assignee of

claim for unliquidated damages, 268. As-

signee of claim for torts, 269. Possession

of note evidence of title, 269.

may be verbal. 269.

ASSIGNMENT:' How made of choses in

action, 269.

ASSIGNOR: Declaration of, not evidence

against assignee, 376, 377.

ATTACHMENT : General review of the sub-

ject, 121 to 124. LONfl ATTACHMENT, 124.

Has long been in use, 124. Statutory pro-

visions, 124. Must be for a demand against

defendant personally, 125, Demand must
arise on contract, 125. Or upon a judg-

ment rendered within this state, 125

Claim for tort does not authorize attnoh-

ment, 125. Provisions of non-imprisonment
act, 125. Apfidatits toe attachment.
See Affidavits. Application for attach-
ment, 154. Must be in writing, 154.

Contents of application, 154, 155. Should
be the same in all cases, 155. Should not

state the grounds for the attachment, 155.

Applicatiou may be made by agent,

156. Form of application, 156. Draw-
ing affidavits, 156. Form of affidavit,

156. Bond for attachment, 157. Stat-

utory provisions, 157, 158. Who to

execute bond, 158. Form of bond, 158.

Must be bond in aU cases, 159. Cove-

nant will not do in place of bond, 159.

Deposit of money not sufficient, 160. Bond
must describe parties correctly, 160. JExeeur

iion of the bond, 160. Bond means a sealed

instrument, 160. Scrawl is not a seal, 160.

What a seal is, 160. Bond must be.signed,

160. Place of signing bond, 161. Signing

by agent, 161. Who to be swreUes, 161.

Should be responsible persons, 161. Duty
of justice as to approving sureties, 161.

Liabilities of sureties, 162. Extends to all

damages and costs, &c., 162. Liable for

final judgment on appeal, 162. Penalty of
ilie bond, 163. Condition of the bond, 163.

Payable to defendant, 163. To pay dam-
ages and costs, 163. Bond, when to be

execuMd, 163. Before issuing attachment,

163. Amendment of bonds, 163. Statutory

provisions, 163, 164. Consent of obligors in

bond, 164. Containing useless conditions,

164. Action upon attachment 'bond, 164.

What damages defendant may recover, 164.

Failure of plaintiff to appear in attachment
action, 165. Defenses by sureties in the

bond, 165. What attachment must contain,

165. Form of attachment, 165. Attach-

ment need not recite or refer to statute, 166.

Amending attachment on return day, 166.

If attachment action defeated defendant

entitled to property. Short attachment,
166. Time of return, 166. Must be both

afada;vit and bond, 167. Must show facts

and circumstances, 167 to 170. Must be

proof of non-residence, 170. Cannot sup-

ply defects afterwards, 170. Form of affi-

^ davit, 170. Form of bond, 171. Shcni
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ATTACHMENT— conUmed.
attachmmt, against wJiomissiied, 111. Only
attachment allowed against non-resident,
IVl. Absconding debtor, 171. Non-resi-
dent of state, 171. Cannot issue against
resident, 172. Issuing short summons on
return day, 172. Sbrtiob op attachment,
172. Executed by officer or deputed per-

son, 172. When to serve attachment, 172.

Where to attach, 172. Mustbein the county
where issued, 172. Cannot pursue property
out of county, 172. May if he has previ-

ous valid levy, 172. Levy gives constable

a lien, 172. What property exempt, 173.

Eow to attach, 173. Must take goods
and chattels, 173. May take enough but
no more, 173. Cannot attach books
of account, promissory notes, &c., 173.

Must not take property of stranger, 173.

As to breaking into buildings, 173.

Making inventory, 173. Form of inven-

tory, 173. Serving copies of it, 173. Cer-

tificates on attachment and on inventory,

forms of, 174. Copies, where left, or how
served, 174. When to be served, 174.

OfBcer hable for attached property, 174.

Eeceipting goods taken, 174. Defendant
may take possession of goods, 175. Bond to

prevent removaJ, 175. Form of bond, 175.

Penalty and condition of bond, 175. Con-

dition must conform to statute, 175. Aa-
'fiigning bond after breach, 175. Bond does

not destroy lien of attachment, 176. Lien

may be lost by neglect, 176. Lien con-

tinues until execution can be issued, 176.

But not until plaintiff pleases, 176. Ap-
proval of bou(} by constable, 176. Claim
of property by third person, 177. Claim-

ant must give bond, 177. Penalty must
be double the value of the property at-

tached, 177. Constable not to deliver

property until such bond is given, 177.

Constable not liable to action until such
bond is given, and a request to deliver

property, 177. Claimant must prove him-

self owner, 178. A mere lien not enough,

178. In action on bond. Jurisdiction of jus-

tice need not be shown, 178. But claim-

ant may show want of jurisdiction, 178.

Appeal does not destroy levy, 178.

Should be two sureties, 178. Approval
by constable or by justice, 178. Form of

bond given by claimant, 179. Must be
executed to plaintiff, 179. Claimant may
prove ownership if sued on bond, 179. If

he fails to do so, sureties liable, 179.

Measure of damages, 179. Return to at-

tadument, 180. Should state time of

attaching, 180. Should show manner, 180.

See particulars stated, 180. Forms of re-

turns, 181. Should show property to be

defendant's, 181. Proceedings on return

day of attachment, 182. When to issue

summons, 182. When not to issue it, 182,

183. Eeimns to swmmms, 182. Return to

be upon original attachment, 182. Delivery

of papers, process, &c., to justice, 183.

Eetum protects justice, 183. Attach-

ment AGAINST WITNESS, 555. Proceedings

Wait 11—128

ATTACHMENT— continued.

thereon, 555 to 562. Attachment
AGAINST JUEOR, 640, 641. ATTACHMENT
AGAINST JUSTICE, 811 to 820. ATTACH-
MENT AFFIDAVIT. See Affidavit. Attach-
ment BOND. See Attachment.

ATTCTION : Sales on execution.

AWARD: Complaint on 959. Forms of
proceedings, 994 to 1001.

BAIL: See Attachment bond, Warrant, Re-
plevin.

BALANCE STRUCK: Complaint in actions

for, 958.

BEST EVIDENCE: See Miidence.

BILL OF PARTICULARS: Either party
may require this, 320. Demand for must
be at jbining issue, 320. Justice may fix

other time, 321. Justice should require
both parties to exhibit full particulars, 321.
Right to take copies of items, 321. When
items to be furnished, 321. Penalty for

not furnishing, 321. Time to be specified

by the justice, 321. If items not shown
as required, tile justice may exclude evi-

dence of them, 322. Items should be fur-

nished in detail, 322. Price, dates and
amounts should be given, 322. Need not
give credits, 322. Variance, 322.

BILLS OF SALE: Form of, 1003. Sales
on execution, 741, 742.

BLANKS : Process to be filled up, 41 to 43.

BONDS: See Attachment, Warrant, Short

sumTnons, Replevin, Appeal. Execution of
a bond, 160. Amendment of hands, 163.

Liability of sureties in attachment bond,

162. Bond for short summons, 83. Bond
for civil warrant, 105. Bond to detain

canal boat, 109. Bond for attachment, 158.

Bond to prevent removal of goods, 175.

Bond in replevin, 198. Bond for return of

property to defendant, 213. Bond on claim

of third person, 215. Bond on answer of

title to lauds, 254. Bond for adjournment,

351, 352. Bond to indemnify constable,

726. Bond given by justice who has been
attached for contempt of court, 817.

'

CARRIER : Measure of damages in actions

against. 668 to 670.

CERTIFICATE OF JUSTICE: On appeal

undertaking, 790.

CERTIORARI: Superseded by appeal, 763,

764.

CHALLENGE: Nature and object of chal-

lenge, 598. Manner of making it, 598.'

Challenge to array, what is, 598. Chal-

lenge to the polls, what is, 599. Peremp-

tory challenge, what is, 599. Principal

challenge, what is, 599. Challenge to the

favor, what is, 599. Challenge to the array,

599, May be either a principal challenge

or
' one to the favor, 599. Nominating

jurors, 599. Constable servant, &c., of

party, 599. Constable interested, 599,

Action pending between party and consta-

ble, 599. Relationship, 599. Panel made
by stranger, 599. Partiality in constable

is ground for setting aside panel, 599. So

of bias or ill feeling, 599. Challenge to

the polls, nature of, 600. Principal chai
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CHALLENGE— continued.

lenges to the polls, 600. Juror not qualified,

600. Person intoxicated, 600. Exemp-
tion as a ground of challenge, 600. Juror

a tenant of party, 601. Expressed an
opinion, 601. Formed an opinion, 601.

Ghallenge to the polls for favor, 601. Juror

should be free from all exceptions, 601.

Intimate friends of one party, 601, 602.

Enmity with one party, 602. Hypotheti-

cal opinion formed by juror, 602. Should

be entirely indifferent, 602. Kme of mak-
ing challenge, 602. Not until full jury ap-

pears, 602. Order of stating grounds of

challenge, 602. What is a waiver of some
of the grounds, 602. Challenge by one
party does not prevent challenge by the
other, 602. Order of making challenges,

602. Challenge to array, when made, 603.

Challenge to polls, when made, 603. Too
late after juror is sworn, 603. Which
party to challenge first, 603. Challenges

first made by one party must be completed
before other party bound to begin, 603.

Both parties entitled to full challenges to

each juror, 603. Challenge first made must
be first tried, 603. Challenge must show
whether to be favor or a principal chal-

lenge, 603. Question to be tried by the

triers, 604. Errors corrected on appeal,

604. Principal challenge to be tried by
the justice, 604. Form of oath to witness,

604. Juror may be called as a witness,

604. May be examined fully, 604. Form
of oath to juror, 604. Challenge to array

for favor is triable by triers, 604. Finding
of the triers, 604. Form, of oath to triers

on array for favor, 605. Form of oath to

triers to polls for favor, 605. Mode of

forming issue for trial by triers, 605. Ap-
pointment of triers, 605. Substitution of

jurors for triers as sworn, 605. Overruling
principal challenge ground of appeal, 605.

Peremptory challenges, 605, 606. This
challenge reserved as last resort, 606. Ef-
fect of challenge on juror's feelings, 606.

CHARGE TO JURY : Justice not bound
to charge jury, 612. May do so if he
pleases, 613. Erroneous charge, ground
of appeal, 613. Must charge fully if he
charges at all, 613. Importance of this
duty, and benefits to parties if properly
done, 613.

CHARACTER
: See Evidence, Impeaching

'iJO'hiiThGfiS6S

CHATTEL MORTGAGE: Complaint on,937
CLAIM AND DELIVERY : See Replemn.
CLERK

: Certificate of, 401, 404. Search
for lost papers, 405. To issue execu-
tions, 715, 717, 917. To enter judgment
on offers, 869. To tax costs, 916, '917.
Making up calendar, 833.

COMMENCEMENT OP ACTIONS : Statu-
tory proviaions, 55. Delivery of process
to constable not a part of justice's duty,
55. Time of such delivery a matter of
proof, 56. Entry in docket of time of
delivery, 56. In absence of proof, action
deemed commenced on service of process.

COMMENCEMENT OP ACTIONS— con«.

56. Indorsement of sheriff or constable

not proof of time of receiving process, 56.

When important to know when process

was actually delivered, 5T. In justice's

courts- action is commenced at time of

delivering process to constable, 67, .^8.

Otherwise in courts of record, 57, 68.

Action, where to be commenceb, 52 to

54. Of actions and peooess. See Pro-

cess.

COMMISSION TO TAKE EVIDENCE:
Intended to secure evidence not within

power of subpoena, 563. Must show wit-

ness material and not within reach of

subpoena, 563. To whom commission
directed, 563. Application for, when made,

563. May be by either party, 563. Notice

must be given, 563. Proof of service- of

notice must be made, 363. How long ad-

journment allowed, 563. Names of wit-

nesses inserted in commission, 563. Whca
this is excused, 563, 564. How long notice

of application must be given, 664. When
- plaintiff should give notiee, 564. Form of

notice of application, 564. Appearance at

time and place specified, 564. Proof of

service of notice, 564, 565. Form ofpi'oof,

564. Oath of service, form of, 565. No-
tice of application may be served by any

• one, 565. Effect of not proving service of

notice, 565. Objection, when to be taken,

565. Proof of materiality of evidence,

and of absence of witness beyond reach

of subpoena, 565. Proof, by whom made,

565. Need not swear to advice of coun-

sel, 566. Must prove .witness beyond
subpoena, 566. Need not state what wit-

ness will prove, 566. Admitting what
witness will prove, 566. If suspicion must
state what witness will prove, 566. Offer

to admit what witness is expected to prove,

566. Admission must be that such facts

are true, 566. Form of commission, 567.

Form of interrogatories and cross-interrogor

tories 567, 568.- Assent of parties to inter-

rogatories, 568. Settlement of them by jus-

tice, 508. Commissioner's summons io

witness, 668. Commissioner's subpmna to

witness, 568. Oath to be administeired to wit-

ness, 568. Caption of deposition, 669. In-

dorsement of exhibit, 569. Retwrn to

commission. 569. Presumption as to

mailing commission, 569. Certificate of

mailing, 569. Return of commission by
an agent, 669. Return of if by express,

669. Affidavit of agent, form of, 670.

Nature of interrogatories and cross-inter-

rogatories, 570. Manner of framing them,

670. Either party may insert any ques-

tion, 670. May put general interrogatories,

570. Agreement to waive objections to

questions,- 570. Presumed waiver of objec-

tions, 570. Interrogatories annexed to

commission, 671. How sent to commis-
sioner, 571. Provisions of statute to be an-

nexed, 671. Oath to witness examined, 572
Oath presumed regular, 672. Commission-
er may employ clerk to do his writing, 572
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COMMISSION TO TAKE EVIDENCE —
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Biamination must be reduced to writing,

572. "Witness must subscribe deposition,

572. Exhibits must be armexed, 572.

Certificate as to exhibits, 572. Mode of
returning commission must be directed bj
justice, 572. Direction, how indorsed, 572.

If not done evidence not admissible, 572.
Direction may be in body of commission,
573. But must be signed by justice, 573.

Neglect of commissioners to deposit papers
immediately, 573. Omission to send copy
of statute, 573. Presumption as to proper
mailing, 573. Mistake in caption as to

commissioner's name no harm, 573. All

interrogatories must be answered, 573. To
whom commission is to be returned, 573.

Examining a party on commission, 574.

Presumption as to form of oath, 574. If

form of oath returned, and irregular, eyi-

denoe inadmissible, 574. Copy of original

paper may be made and annexed to com-
mission, 574. Return upon commission,

574. But valid upon any of the papers,

674. Commissioner must comply strictly

with statute, 574. Returning commission
for purpose of correcting mistakes, 57.4,

675. Leading questions in commission,
' 675. Depositions not evidenceuntil read,

575. Objections to competency of witnesses

must be made when deposition offered in evi-

dence, 575. If question or answer improper,

the rule is the same, 575. Appearing by
counsel at examination, 575. Witness
must answer fully, and not refer to former
answers, 575. Interpreter may be em-
ployed, 576. Judicial notice taken of

commissioner's signature, 576. May be in

full or abbreviated, 576. Fastening papers

together, 576. Deposition not suppressed

because some of the answers are objection-

able, 576. Objection must be confined to

objectio^iable parts, 576. Witness must
answer orally, and is not allowed to read

answers drawn by counsel, 576. Party

'

not bound to introduce commission, 576.

May waive commission by going to trial

before its return, 576. Party need not

read all the evidence returned, 576. Op-

posite party may read balance, 576. Evi-

dence of a party taken on commission, 576.

Answer not responsive struck out, 577.

COMMITMBNT FOR CONTEMPT: See

Contempt.

COMMON COTIffTS: Are as valuable as

under old system, 319. Drawn more fully

than formerly, 319. When special contract

is a ground of action, and common counts

sufacient, 320.

COMPETENCY OF WITNESSES : Changes
in the law on this subject, 367. It is

more a question of credit than of com-
petency, 367. Idiots and lunatics not

sworn, 368. Nor intoxicated persons, 368.

Deaf and dumb persons presumed incom-

petent, but may be shown to be competent,

368. How such persons are examined, 368,

Children of tender age, 368. Instructing

Wait 153'

COMPETENCY OP WITNESSES— comfd
child, 369. Persons convicted of felony
incompetent until pardoned, 369. Petit
larceny not a felony, 369. Pardon restores
competency exempt as to perjury, 369.
Incompetency must be proved by objecting
party, 369. A witness may be competent
and yet not credible, which is left tu
jury, 369; Husband and wife not witiies-

ses for each other, 369. A kept witness is

competent, 370. When husband and wife
competent, 370. Attorney competent for

his client, 370. Impropriety of being fre-

quent witness, 370. Juror competent foi

either party, 370. Religious 'belief no
ground of rejection, 370. But goes to credit,

370. Objections to competency must bo
taken before witness is sworn, 370, 470.
Statutes relating to competency, 371. Ob-
jections because of youth or msanity should
be made before swearing witness, 471. So
when question relates to, competency, 471.

Objection as to interest may be taken when-
ever that fact appears, 471. Interest goes
to -credit of witness, 472. Swearing wit-

ness on voir dire, 471. Competency a

question for the court, not for the jury, 471.

COMPARISON OF HANDS: Generally not
competent evidence, 433, 434. See Hand-
writing.

COMPROMISE: Offer to compromise not
legal evidence of admission, 378. Admit-
ting particular items may be evidence in

some cases, 378. Letters written "with-
out prejudice," 378.

I COJiIPLAINT:- Formal parts of, 3L2. Num-
ber of parties, 312. Complaint must agree

with process as to number of parties, 312.

Names of parties, 312. Must all be stated

in complaint, 312. Names must be stated

in full, 313. Fictitious names changed,

313. Character or right in which action is

brought, 313. Actions in representative

capacity, 313. Assignee for benefit of cred-

itiyrs, 313. Complaint should show him as-

signee, 313. Action by administrator or

executor, 313. Sy infant and next friend,

314. By receivers, 314. By public officers,

314. General rules op pleading, 314.

Complaint must show cause of action, 314.

That plaintiff is the proper party to sue,

314. Complaint must agree with character

in which plaintiff sues, 314. Cause of ac-

tion stated in the process, 314. Gomplaint

need not agree with cause of action stated

in process, 314. Within jurisdiction, 314

Must show cause within jurisdiction, 314
Gomplaint on contract, 315. Cause of ac-

tion local, 315. Cause of action transitory,

315. Complaint need not be dated, 315

Nor show action complete when com-

menced, 315. Complaint, when to be special,

315. Action for breach of executory agree-

ment, 315. Damages for breach of agree-

nlent, 315. Inducement, 316. Plaintiff

\

interest in subject matter of the aation, 316.

Consideration, 316. Must show considera-

tion for promise sued on, 316. Consider-

ation of written instrumeuts, 316. Promise
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by defendard, 317. Express promise to be

alleged as made, 311. Implied promise
arises on the facts alleged, and promise

need not be alleged, 317. Contract or pro-

mise to be stated truly, 317. Profert, 317.

Need not make profert of papers, &c., 317.

Averments of perforTnance iy plaintiff, 317.

Plaintiff must show performance of condi-

tions precedent, 317. Must state facts

showing performance, 318. Not sufficient

merely to allege performance, 318. Request,

notice, demand, (fee, 318. These must be
alleged when necessary, 318. Breach of
the agreement, &c., 318. Must show breach
by defendant, 318. Action on special

agreement facts of breach must be stated

fully, 318. When general allegation sufB-

cient, 318. Da/mages, 318. Complaint
must allege damages, 319. Gonclusion of
complaint, 319. Should show what judg-

ment is demanded, 319. Must be within
jurisdiction, 319. Seroeral counts, ^\^. Not
allowed unless there are separate causes
of action, 319. Must be stated separately,

319. Form of commencing each count,

319. Common counts, 319. Are in com-
mon use, 319. What may be recov-

ered under, 319, 320. Bill of pairticu-

lars, 320. See Bill of particular's. Com-
plaints IN ACTIONS FOR TORTS, 322.

General rules applicable, 322. Plaintiff's

interest is the thing injured, 323. Com-
plaint must show plaintiff's interest, 323.

Special interest in property, 323, Motives,

intent or negligence of defenda/nt, 323. Ac-
tion lies for trespass, although no bad
motive on part of defendant, 323. Bad
intent sometimes the gist of action, 324.

Bad motives may increase damages, 324;
Infants liable for torts, 324, Statement of
wrongful acts of defendant, 324. Complaint
must s6t forth the facts, 324. For negli-

gence, must state the facts, 324. For>

fraud, the facts must be alleged, 325. So
for false and fraudulent representations;

325. Injuries to real and personal prop-
erty, 326. Trespass by agents of corpo-
rations, 325. HKme and place; 325. Scien-

ter, 325. Knowledge, when essential to
cause of action, 325. Injuries by animals,
knowledge important, 326. Sheep, killed

by dogs, knowledge not essential, 326.
Nor wben animals do injuries when tres-

passing, 326. Kuovrtedge essential in

actions for frauds, 326. Demand, 326.
Not necessary if taking or conversion
wrongful, 326. Otherwise if possession
lawful 326. Demand sometimes indis-

pensable, 326. Penalties, 327. Complaint
in actions for, 327. Statutory form of
pleading sufficient, 827. Need not refer
to statute, 327. Public statutes need not
be recited, 327. Assignment of demand or
right of action, 321 . Damages, 32T. Conclu-
sion, 327. See Pleadings, Pa/rties to actions.

CONFESSIONS: See Admissions.
CONFESSION OF JUDGMENT: See Judg-

ment.

(a) Of papers

CONFIDENTIAL COMlfUNICATIONS

:

. How far protected by the courts, 511, 512.

May relate to actions or to other matters,

512. Privilege is that of the client, 513.

Client may waive privilege, 513. One of

several cannot waive rights of other par

ties, 513, 514. Extends to all future time,

513. Does not protect criminal matters,

513. Made in presence of third person

is not protected as to him, 513. Ministers

or priests cannot disclose, 514. Physicians

and surgeons, same rule, 514. But may
disclose abortion cases, 514. Where re-

lation of counsel ceases, 514.

CONSANGUINITY: WJiat it is, 24.- Dis-

qualifies justice from acting, 25 to 27.

Disqualifies juror, 599. See Jurisdiction,

Affinity, Ju/ror.

CONSENT : How far it confers jurisdiction,

16 to 19. See Waiver.

CONSTABLE: Execution of process, 48.

When protected in executing process, 49.

Bound to execute it, 49, 50. Cannot take

reward, 50. Service of summons, 65 to 75.

See Swmnons, Service. Service of warrant,

_ 111 to 120. See Warrant. Service of
' attachment, 172 to 182. See Attachment.

Service of replevin process, 202 to 216.

See Replevin. Service of attachment for

contempt, 558. Service of attachment on

juror, 643. Service of warrant for a con-

tempt, 645. Service of execution, 719 to

756.

CONSTRUCTION: Of pleadings, 311. Of
justice's return, 800. Intendments of ap-

pellate court, 907.a

CONTEMPT : Power of punishing contempts

of court, 642, 643. Party entitled to be

heard, 643. Warrant of arrest, 643.

Executed by constable, 643. Proceedings

on hearing, 643. Conviction of offender,

644. Record of conviction, 644. Manner
of drawing record, 644. Warrant of com-

mitment, 645. Justice not liable to civil

action, 645. Proceedings must be regular

on their face, 645. If jurisdiction, record

conclusive, 645. Conviction may be re-

versed if erroneous, 645. Refusal to pro-

duce paper, when not a contempt, 645.

CONTRACT : Complaints on, 315, 925 to 960.

CONVICTION: Of a defaulting juror, 640 to

642. For a contempt of court, 644. Of a

witness for not testifying, 646.

COPIES : Service of summons by, 68, 69, 71.

Of attachments, 174. Of replevin process,

205, 206. Of notice to produce papers,

406. Of notice of appeal, 787. See Ap-
peals.

CORPORATION: Service of process on, 69

to 74. Suing by short summons, 79, 80.

Attachments against, 134. Appearance by,

in actions, 223. Actions by, 272, 283.

Actions against, 279, 285.

COSTS: Right to, given by statute, 707,

When plaintiff entitled to, 707. When de-

fendant entitled to, 707. Amount of costs,

707. When no costs taxable, 707, 708.

Costs not affected by amount of recovery,

708. But must be verdict for some amount,
for court, 462.
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108. What costs taxable in the judgment,
708. Costs taxable for the prevailing

party, 708. Judgment not reversed for

error in taxiug coats, 708. When costs

may exceed §5.00, 709. Taxing costs where
decision in favor of, or against one of sev-

eral parties, 709. Costs not taxed on de-

murrer, 709. For allowing amendment,
709. Proof of right to tax costs claimed,'

709, 710. Taxiug costs a judicial act, 710.

Double,and treble costs, 710. Action against

overseer of highways, 711. Not allowed

to plaintiffs, but defendants, 711. What
are double or treble costs, 711. Party may
waive them, 712. Proof that party is pub-

lic officer, 712. Prospective costs, when
taxable, 712. Bill of costs and tees,

712 to 714. Notice of taxation, 916, 917.

COUNTERCLAIM: See Set-off.

COUNTY COURTS : May grant leave to issue

executions, 718. See Appeal.

COUNTY JUDGE: See Appeal.

COURTS: See Jurisdiction, Process, Trial,

Evidence, Judgment, Execution, Appeal, &c.

CbVENANT: Will not answer in place of
bond, 169.

CREDIT : See Evidence, Impeaching witnesses.

CRIMINATING ANSWERS: See Evidence.

CROPS: Sale of, on execution, 729. When
not liable on, 729.

CROSS-EZAMINATION: See Evidence.

(JUSTOM : Cannot control written contracts,

464. If known may affect some contracts,

462. May lie resorted to to explain the
meaning of commercial instrument, 459.

Parties contracting are presumed to know,
389.

DAMAGES: Definition of the term, 648.

Ought to be commensurate with the

injury, 648. Must be result of injury com-
plained of, 648. What are general dam-
ages, 648. Presumed to follow violation of

right or duty implied by law, 648. Special

damages, what are, 648. Law generally

gives remedy to injured party by -way of

damages, .648, 649. Measure of damages
a matter of law, 649. Compensation not

always equal to injury, 649. Nominal
damages, 649, 650. What such damages
are, 650. Given in nearly every case

where larger damages not recoverable, 650.

Value in establishing a right, 650. Plain-

tiff entitled to nominal damages cannot be

nonsuited, 650. Remote and conseciU£ntial

damages, 651. What such damages are,

651. Selling poisonous medicines, 65).

Damages resulting from defective engines

ormachinery, 651. Must be such as parties

contemplated, 652, 656. Landlord and
tenant, 652. Breach of imphed warranty
of title, 652. Damages resulting from torts,

652. Prom negligent acts, 652. Actions

fiv breach of contracts, 653. Substantial

damages, 653. Plaintiff must show dam-

ages, 653. Contract furnishes the measure

of damages, 653. Damages limited to

oonsequences of breach of contract, 653.

When full damages not .allowed, 653.

{a) On bonds, 658.

DAMAGES— continued.

Limited to actual loss, 654. Extreme
cases, 654. Actions by assignees, 664.
By party having special or limited interest,

654. Damages for things prior to contract
not recoverable, 654. Leaving lodgings
and board before time expires, actual
damages the rule, 655. Dissolving part-
nership wrongfully, 655. Breach of con-
tinuing covenants, 655. To keep gate in

repair, 656. To furnish food, clothing, &c., •

656. Assigning pretended judgment, 656.
Telegraph, delaying message, 656. Pay-
ment to be made as work progresses, and
employer refuses to go on with work, 656.
Estimated prices under special contract, 656.
Work to be done according to specified

plan, and variations by consent, 657. Dis-
charging employee, 657. Employee leav-
ing service, 657. Excuse for non-perform-
ance, 657. Contract void by statute of
frauds, 657. Services to be paid for in

land, 658. Actions on bills and notes, 658!
Interest the measure of damages, 658.

Notes payable in chattels, 658. Neglect to

pay in chattels makes it a cash debt with
interest from default, 658. Market price

of goods immaterial, 659. Interest as dam-
ages in actions on contract, 659. Interest

given by law, not discretionary, 659. In-

terest upon judgments, 659. Sales of per-

sonal property, 659. Refusal to deliver or

to receive, 659. Vendor fails to deliver

goods, 660. Damages the difference be-

tween market value and the agreed price,

660. Rule when price is paid in advance,

660. Where price not paid in advance, 660.

In executory contracts to sell goods, and
refusal to deliver, 660. Interest as dam-
ages,> 661. Market value the test, 661.

Price at place of delivery controls, 661.

Delivery of part of the articles, 661. Dam-
age to goods before delivery, 661. Refusal

to accept goods, 662. Measure of damages
in such case, 662. Article manufactured

to order, 662. Delivery of part, and refusal

to accept balance, 662. Market price for

what is delivered, if residue not accepted

by purchaser, 662. Difference between
contract and market price, 662. Refusal

to give bill or note for goods purchased on
credit, price due at once, 662. Notice that

goods ordered to be made will not be

accepted, 662. Notice by either party of

reiusal to perform, dispenses with allega-

tion of performance, 663. Damages where
a part of goods delivered, but balance sold

to another person, 663. Warranties as to

quality or quantity, 663. No implied war-

ranty of quaUty, 663. Vendee may recover

damages for breach, and still retain goods,

663. Warranty of soundness, the damages
are the difference between article as repre-

sented and as it is, 663, 664. Damages on

sales by sample, 664. Warranty of title,

664. Breach of implied warranty of title

to horse, 665. Sale of forfeited pledge, 665.

Expenses of litigation on warranty on

resale, 665. Not recoverable if plaintiff
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negligent oa resale, 666. Pay for keeping
horse by vendee, 666. Principal and swrety,

666. Principal and agent, 666. Landlord
and tenant, 666. Landlord's refusal to give

tenant possession, 667. Tenant cannot

recover profits, 667. Nor injury from pack-

ing goods, 667. Nor interest on value of

stock ofgoods, 667. Damages on the differ-

ence between price agreed and the yearly

value of the premises, 667. Trespass by
landlord, 667. Carrier not delivering goods,

668. Carrier not delivering goods in time,

668. Special agreement to deliver on a par-

ticular day, 669. Ordinary damages for non-

delivery, 669. Agent not presenting biU of

exchange, 669. Against factor for not re-

mitting price, 670. Factor selling contrary

to instructions, 670. Articles not having
any marked value, 670. Innkeeper for loss

of goods, 670. Liquidated damages, 670.

General rules relating to, 670, 671. Cove-

nants as to secrets of trade, 671. Dissolu-

tion of partnership, 671. Not to practice

a profession, 671. Difficulty in ascertain-

ing actual damages generally considered

liquidated, 672. Damages uncertain in

nature, 672. Damages for any single' act,

672. If agreement clear, damages liqui-

dated, 672. Sales of land or other property,

.673, 674. Sale of personal property, 674.

Extension of time of performance, 674.

Limiting right as to amount of recovery,

674. Cases considered as a penalty, 674.

Using word "forfeit," &c., 674, 665. Pay-
ment of a larger sum to secure smaller,

675. Damages in actions foe tobts, 675.

General principles relating to, 675. Mea-
sure of damages a matter of law, 675.

Motives do not affect right of action, 675.

Trover, 676. Value of property generally

the rule, 676. When greater sum may be
given, 676. Time when value is to be
fixed, 676. When the highest price before

trial, 676. Property enhanced in value by
wrongdoer, 676. Logs made into lumber,

&c., 676. Changing article into different

species, 677. Willful trespass cannot
change title, 677. Interest as damages,
677. Interest a matter of right, 677.

Market value, not purchase price, the rule,

678. Wrongful sale of pledge, 678.. Re-
moving property levied on, 678. Party
having a hen or special interest, 678.

Mortgagee against mortgagor of chattels,

678. Conversion of a promissory note,

678, 679. Return of property in mitiga-

5ion. 679. Conversion of stock, 679. Con-
version by vender of goods sold, 679.

Pepleviii,, 679. Both parties may claim

damages, 679. Amount of plaintia''s

damages, 679, 680. Amount of defend-
ant's damages, 680. Exemplary and vin-

dictive damages, 680. Indemnity the rule,

680. When more than this is recoverable,

680, 681. Highest market price not always
the rule, 681. Market value sometimes not
the rule, 681. Mitigation in replevin, 681.
Trespass upon real estate, 681. Nominal

[a) Does not abate

DAMAGES— continued.

damages always to be given, 681. Exem-

plary damages for malicious trespass, 6b2.

Eor insulting conduct, 682, 683. Aggra-

vated assault and battery, 683. Poisonjng

poultry, 683. Vindictive damages limited

to willful injuries, 683. Trespass undet

honest mistake limited to compensation,

683. Smart money, when allowed, 683, 684.

Nuisance, 684. Negligence, 684, Limited

to reasonable compensation, 684. Collision

of vessels and loss of trips, 684. Burning

trees, grass, &c., 684. Trespass to personal

property, 684. Willful killing of a horse,

685. Willful breaking of a wagon, &c.,

685. Abuse of legal process, 685. Sale

under illegal process, 685. Trespass by
taking promissory note, 685. Market value,

when the rule, 686. Auction price as evi-

dence of value, 686. Actions against sher-

iffs or consiabl^, 686. Eor an escape, 686.

For neglecting to levy, 686. Assessment
OF DAMAGES, 687. Time of assessing dam-

ages, 687. Damages must accrue before

action, 687. Exceptions to this rule, 687.

Trespass and nuisance, rule in actions, 687.

AmowM of da/mages, 687. Must be such

as law allows, 687. Must not be less than

that sum, 687. When judgment not re-

versed, if no damages allowed, 687. In-

terest as damages, 687. Double and treble

damages, 688. Jury may double and treble

damages, 688. Or may give single dam-

ages aqd court will increase them, 688.

Several defendants, 688. Cannot assess

different amounts, 688. Several cattle

doing damage, 688. Damage done at dif-

ferent times, 688. Remitting damages, 688.

DATE: Paper presumed executed at, 388.

Time of execution question of fact, 629.

DEATH: When presumed, 388. Of wit-

ness, 485. Entries by deceased persons,

393. Evidence of deceased witness, 395.

Of subscribing witness, 430. Of plaintiff

or defendant in execution, 718.a

DECEIT: In service of process, 51.

DECLARATIONS: See Admissions.

DEEDS : May be given in evidence in some
cases, 34, 35.

DEFAULT: In not appearing, 217 to 222.

Judgment by, cannot be taken in justice's

courts, 690. Rehef from, by taking ap-'

peal, 837 to 852. On appeal, arguments,

883.

DEFENSES: Must be pleaded to be avail-

able, 309. Mode of setting them up in the

answer, 327 to 329.'

DELAY: When officer liable for, 117. Tele-

graph message of, 656. See Vigilance.

DELIVERY OF PROCESS, &c.: Action

commenced by, 55. No part of justice's

duty, 55. Indorsement of, by officer not

evidence, 56. Effect of delivery, 57, 58.

DEMAND : Before bringing action, 2. Before

commencing replevin action, 186. Of a

trial by jury, 589, 596.

DEMURRER: What it is, 262, 330. Raises

an issue of law, 262. Objections to plea'V

ings must be by demurrer, • 330. Defect!

appeal, 874, note.
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waived if not objected to by, 330. Admits
material allegations, 263, 330. Judg-
ment given on the whole record, 330.

Bach' pleading stands by itself, 331. In
what cases interposed, 331. When not suffi-

ciently explicit, 331. By one of several

defendants, 331. For misjoinder of defend-

,ants, 332. Or misjoinder or non-joinder of

parties, 293. To answer, 332. To part

of a single defense, 332. To answer,

amended on the trial, 332. "When to be
interposed, 332. To separate cause of

action or ground of defense, 332. Judg-

ment on demurrer, 311, 332. Must be
according to law, 311. Should be reason-

able, 311. Given at joining of issue, 332.

Issues of law to be first tried, 333.

Amendment must be ordered instead of

final judgment, 333. Justice cannot decide

what amendment shall be made, 333.

General demurrer reaches every defect,

333. Waived by joining jssue of fact, 333,

Appeal from judgment on, 334.

DENIAL: Bee Answer. What may be
proved under, see Vol. I, 879 to 884. Of
charges or assertions made by others, 379,

380. General denial, what may be proved

under, 309. What cannot be proved

under it, 309.

DEPARTING ; From county or residence,

a ground for an attachment, 124, 145.

DEPUTY: Constable cannot make, 48.

Justice may depute person, 48. Summons
served by deputed person, 65. So war-

rant may be, 111. So of an attachment,

172.

DISCHARGING DEPENDANTS: Maybe
done in actions for torts, 696, 697.

DISCHARGE OF JURY: See Jury. In

case of disagreement, 623.

DISCONTINUANCE: By failure of jus-

tice to appear, 217. By failure of plain-

tiff to appear, 219. By irregular adjourn-

ment of cause, 358. By withdrawing

, action, 578, 692. By failing to appear and

hear verdict, 624. Judgment of, when
rendered, 694.

DISCRETION:
DOCKET: How proved in evidence, 401.

. Statutemust be complied with, 401. Pro-

ducing and proving docket, 402. Death

or absence of justice, 402. Conclusive

evidence, 402. What facts to be entered

in, 402. Parol evidence to contradict, 403.

Transcript of, 403. Certificate of justice

to transcript, 403. Certificate of county

clerk, 404. Form of justice's docket, 699.

Justice no power to alter judgment in, 702.

DOCKETING JUDGMENT : Transcript

docketed in county clerk's office, 706.

Transcript need not show jurisdiction of

justice, 706. Becomes judgment of county

ooutt, 706. Setting aside docketed judg-

ments, 707.

DOMIOIL : Every person has one, 62.

DRUNKENNESS: Answer of, 974. Drunk-

en witness will not be sworn, 368. Drunken

juror set aside, 600.

DURESS: Answer of, 982 983.

ELECTION OF ACTIONS: When tort pre-
ferable to contract, 291. When replevin
preferable to trover, 291. Replevin to Se-

cure exempt property, 291.

ENTITLING PAPERS: Nut to entitle

attachment affidavits, 128. What the title

of an action is, 129. Replevin affidavits

not to be entitled, 189. Entitling com-
plaint, 312, 925.

ENTRY: Of judgment, 694.

ERROR. See Appeal
ERASURES : See Alteration of instruments.

ESCAPE: Complaint for, 967. Rearrest on
warrant, 120.

ESTOPPEL: Answer of, 984.

EVIDENCE : General preliminary view, 361
to 364. Definition of terms, 365, 366.

What evidence is, 361. Not permitted

to prove everything desired, 361. Ad-
missibmty decided by justice, 361. Trial

of cases by jury, 361, 362. General
principles of evidence, 362. Faith in

human veracity, 363, 365. Excluding
principles or rules, 364. Direct aild indi-

rect evidence, 365. Competent and incom-

petent, 365. Credible, relevant, cumula-

tive, conclusive and satisfactory evidence,

366. Matters jumoially noticed, 303,

304, 366, 367. Of general statutes, 366.

Common law rules, 366. Territorial extent

of jurisdiction, 366. Divisions into states,

counties, towns, &c., 366. Public officers,

367. Navigable rivers, 367. Not of

foreign laws, 367. Nor those of other

states, 367. Meaning of EngUsh words,

367. Competency of witnesses. See Com-
petency of witnesses. Admissions. See Ad-
missions. Estoppel, 386. Presumptions,

386. Definition of term, 386. Of fact for

jury, 386. Of law for court, 386. Test

whether presumption of law or of fact, 387.

Sanity presumed, 387. Motives presumed
good, 387. Consequences of acts intended,

387. Not presumed a wrongdoer, 387.

Officer presumed to have discharged his

duties, 387. Giving note, presumed that

nothing was due to the debtor from payee,

387. Presumption may be rebutted, 387.

Money received presumed .to be due, 387.

Answers to letters presumed to be from

person addressed, 387. Paper presumed
executed at date of it, 388. As to hand-

writing of indorfser, 388. Possession of

unmutilated railroad ticket, 388. Receipt

evidence of payment of previous r^t, 388.

Laws of other states presumed to be like

our common law, 388. What conclusive as

presumptions, 388. What not conclusive,

388. When death presumed rather than

that a crime has been committed, 388.

When no such presumption arises, 389.

Continuance of partnership presumed; 389.

Presumed to contract with reference to

known customs, 389. Hearsay, 389.

What it is, 389. Hearsay is not evidence,

389. Reasons for its rejection, 390. Ex-

ceptions to the general rule, 390. Acts

or declarations as evidence of feelings



1222 GENERAL INDEX.

EVIDENCE— continued.

at a particular time, 390. Action fbr

enticing wife, wife's declarations, 390.

Person afSioted with, bodily pain, 390.

Declarations as res gestce, 390, 391. Rule
relating to such acts or declarations, 391.

Officer's return conclusive against himself,

391. Also evidence in his own favor, 391.

Hearsay excluded even though stated on

oath,, 391. Hearsay admissible in some
cases, 391. In matters of public or gen-

eral interest, 391. Reputation that one
holds a particular ofSce, 391, 392. Such
as sheriff, constable, collector, trustee of

school district. Sac., 392. "When not re-

ceivable as to private officer, 392. Hear-

say is evidence in matters of pedigree,

392. Entries in family bible or register,

393. Declarations of deceased parents,

393. Entries in physician's books as to

birth, 393. Ancient possession, 393.

Dying declarations not admissible in civil

actions, 393. Declarations against inter-

est by persons since deceased admissible,

393.' Not so as to living persons, 394.

Entries in the course of office or iusiness,

394. Protest of a notary, 394. Memo-
randum of cashier, 394. But such third

person must be dead, or entries not evi-

dence, 394. Entry must have been in the

usual course of business to be evidence,

395. Must have been cotemporaneous
with the event recorded, 395. Indorse-

ments to save statute of limitations, 395.

Evidence of " deceased witness, 395. Evi-

dence given, how proved, 395. By any
one who heard it, 395. Minutes, when
evidence, 396. Need not prove precise

words used, 396. Must show that former
witness is dead, 396. Best BvmEifCE,
397. Rule requiring the best evidence,

397. Presumption of fraud if best evi

dence is withheld, 397. Rule relates to

quality not quantity of evidence, 397.

Cases in which secondary evidence is ex-

cluded, 398. Oral evidence cannot be
substituted for instrument required by law
to be in writing, 398. May prove contents
of lost instrument, 398. Admissions of

party will not supply the place of a record,

or of an instrument required by law to be
in writing, 398. Oral evidence to prove
direction on warrant, 398. Oral evidence
cannot be substituted for written evidence
of a contract put in writing_ by the par-

ties, 898. Bill of sale cannot be proved
by parol, 399. So of a lease, 399. A
copy of a copy not evidence, 399. Writ-
ten part of a printed contract prevails

over printed part, 399. Sufficiency of
proof may be objected to even if parol

proof is received, 399. So the evidence
may be struck out, 400. Oral evidence
cannot be substituted for any writing
whose existence is disputed, 400. Can-
not call for contents of a letter without
first producing the letter, 400. Exceptions
to rule requiring best evidence, 400. May
prove records by examined copy, 400. Ap-

EVIDENCE — continued.

pointment of public officers may be proved

by reputation and their acts, 400. A mere

collateral agreement does not need to be

produced, 401. Proceedings before jus-

tices of the peace may be proved as the

statute provides, 401. Docket cannot be

proved by parol evidence, 401. Statute

must be complied with to make transcript

evidence, 401. Producing and proving

docket, 401. Death or absence of the jus-

tice, 402. Pleadings and proceedings, how
proved, 402. Docket conclusive evidence,*

402. Not evidence in some cases, 402,

What is to be entered in docket, 402, 403.

Parol evidence not admissible to contradict

docket, 403. Minutes of justice no better

evidence than those of counsel, 403. Form
of certificate of transcript, 403. To be

certified by county clerk, 403. Form of

clerk's certificate, 404. Clerk's seal, 404.

Producing paper, &c., on notice, 404. No-
tice should be given to produce' it, 404.

Cannot give parol evidence of contents

unless notice has been given. 404. Notice

not necessary if pleadings give notice to

be prepared to produce paper, 404. So of

a case where the original is a duplicate,'

404. Or is itself a mere notice, 404.

Notice to produce need not be given to a

party who has wrongfully destroyed a

paper, 404. So of a paper lost by a party

without his fault, 404. Need not allege

loss of paper in pleading, 404. Paper filed

but clerk unable to find it, parol evidence

is admissible, 405. Paper in possession of

party out of the state, 405. Refusal to

produce paper authorizes parol evidence of

contents, 405. But service of notice to

produce must be shown, 405. What notice

necessary, 405. Paper in court does not

require any notice to be given, 405, 406.

Form of notice to produce paper, 406.

Notice, how served, 406. Describing paper

desired, 406, 407. Proof. of service of

notice to produce, 407. Notice not like a

subpoena, duces tecum, 407. Notice does

not compel production, 407. But al-

lows parol evidence of contents, 407.

Notice served on a party not in possession

of paper does not authorize parol evidence

of contents, 407. Duplicate papers do not

require any notice to be given to produce,

407. Original must be shown to exist

before a certified copy is evidence, 407.

Loss of a paper, how proved, 407, 408.

Form of oath to party, 407. Paper pro-

duced on notice must be proved by him
who offers it, 408. Notice to produce need

not be given more than once, 408. Pbot-
INa SUBSTANCE OF THE ISSUE, 408. Only

the substance of the issue need be proved,

408. Immaterial averments need not be.

proved, 408. Variance of little consequence.

408 to 413. Strictness of earlier oases

not followed, 409. JBale of goods, what
proof sufficient, 409. Proof of trespass,

time of trespassing, 409. Taking of goods,

ownership not material, 409. Services
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rendered. 410. "Work performed under
special contract, 44.0. False warranty, need
not prove fraud for false warranty sufficient,

410. Waiving tort and suing on contract,

410 But if complaint is on contract, plain-

tiff cannot recover for fra"ud, 410, 411.
Such a case is more than a variance, 411.
When caunot nonsuit for variance, 411.
Bisregarding variance when no one was
misled, 411. But plaintiff caunot recover
when all the material allegations of the
complaint are disproved, 411. Variance
must be objected to below, 411. Variance
between answer and evidence, 411, 412.
Defective pleading may be proved, '412.

Disregarding variances, 412. Bheden of
PEOOP, 413. Party asserting affirmative

has burden of proof, 413. Test as to who
has burden of proof, 413. Where both
parties hold affirmative issues, 413. Legal
presumptions standing for proof, 413. Rule
when law presumes the affirmative, 413.

Criminal omission not presumed, 414.

Affirmative has opening and closing of the

case, 414. Eule when usury is pleaded,

414. Rule when unhquidated damages
claimed, 414. Answer of payment, 414.

Matter especially within knowledge of the

defendant, 414. Penalty for selling liquor

without hcense, 414. Pleading bankrupt's

discharge, 415. Plaintiffholding affirmative

on one issue entitled to open and close, 41 5.

Changing of burden of proof during trial,

415. Relbtanctopbvidenoe, 415. What
is relevant evidence, 415. Must tend to

prove or disprove issues, 415. Impeaching
evidence relevant, 415. Offer to prove con-

nected facts, 416. Relevancy must be
shown if required, 416. Two facts, one
relevant, and the other not, 416. Offer to

prove several propositions or facts, some
relevant and some not, 416. Proper mode
of making the offer, 416. Must be rele-

vant at time of offering the proof, 416.

How shown to be relevant, 416. Court

may require this to be done, 416. Im-
peaching evidence relevant, 416, 417.

Evidence a_gainst one party but .not against

the other, 41'?. Frauds in procuring sales

ef goods, and statements to other persons,

417. Ratifying such a sale, evidence rele-

vant, 417. Fraud in procuring acceptance

of bill, 417. Action for injury from negli-

gence, proof of value of plaintiff's services

is well, 417. Inevitable accident to excuse

breach of contract, 417. Proving how
long time required to stop railroad train,

418. Court may, of its own motion, ex-

elude irrelevant evidence,. 418. Omitting

to state evidence in opening does not ex-

clude it, 418. Exclusion of evidence, rele-

vancy must appear affirmatively on appeal,

418.' Wbittbn bvebencb, 418. Nature

of written evidence, 418. Record how
proved, 418. Exemplification of records,

418, 419. Proved by sworn copies, 419.

Copies, how made, 419. Copy, when admis-

sible, 419. Proof of accuracy of copy.

EVIDENCE— continued.

419. Proof of chattel mortgage by copy,
419, 420. Existence of corporations, how
proved, 420. Will, how proved^ 420. Re-
cord of, must include the proofs, 420.
Proof or acknowledgment of other instru-

ments, 420. Clerks authorized to make
certified copies of papers, 421. Seal, when
not required, 421. Seal, how impressed,
421. Form of certificate by county clerk,

421. Form of certificate by town clerk,

422. Should show official character of

clerk, 422. Statute must be strictly com-
plied with, 422. Justice's certificate evi-

dence 'in his own favor, 422. Judicial
DOCUMENTS, 422. Nature of, and rules re-

lating to, 422. Judgment when conclusive

evidence, 423. When not conclusive, 423.

Effect of a record as evidence, 423, 424. •

Strangers not bound by, 424. Judgment
protects court rendering it, 424. Judg-
ment is evidence in favor of officer

executing it, 425. Conclusiveness of
judgment; 425. Must be same parties, 425.

Facts must be identical, 426. Judgment
must be upon same point, 427. Private
DOCUMEITTS OR WEiTiNGS. 427. Admissible
against party making them, 427. Differ-

ence between sealed and unsealed writings,

427. Sealed writing generaEy conclusive,

427. SUBSOEIBING witnesses, 428. Sub-
scribing witness must be produced, 428.

Exception as to bUls or notes, 428. Bond
must be proved by subscribing witness,

428. Admissions of party does not dis-

pense with subscribing witness, 428. Who
is such a witness, 428, 429. Paper pro-

duced on notice must be proved in same
manner, 429. Exception to this rule, 429.

Pooof of handwriting of subscribing wit-

ness, 429. Dispensing with, witness, when
he is dead, insane, or out of jurisdiction,

430. So if he becomes infamous, 430.

Handwriting may be proved when witness
cannot be found, 430. What diligence in

search required, 430. Keeping witness
out of the way, 431. Fictitious names of

subscribing witnesses, 431. Proof of exe-

cution in presence of witness, 431. Wit-
nesses must be accounted for if absent,

431. Need not all be called to prove
paper, 431. Proof of signature of party,

432. Proof of identity of party, 432..

Impeaching subscribing witness, 432.

Hanhwritiiig, 432. Best proof of; 432.

Proof of, by character of handwriting, 432.-

Such evidence is by nature mere compar-

ison, 432. Degrees of evidence as to its

value, 433. Degree of faraiHarity with
writing, 433. Weight of evidence for the

jury, 433. Seeing a party write, 433.

Receiving letters, 433. Identity of paper
and of writer, 433. Comparison of hands
not admissible, 433, 434. What is not
comparison, 434. Alteration or writ-

ten INSTRUMENTS, 434. See Alteration of

written instrwments. Account books, 436.

See Account hooks. Parol evidbncb to
CONTRADICT, &c., 452. Papers construed
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by the court, 452. So of lost instruments
proved by parol evidenoo, 452. Jury de-

cides injustice's courts, 452. Words eon-

atruod- in ttieir ordinary sense, 452. Sec-

ondary sense when allowed, 452. Words
of legal import taken in technical sense,

452. Effect given to intention of parties

if possible, 453. No substitute for

writings, 453. Cannot contradict or vary
by parol evidence, 453. May defeat and
show useless, 453. May apply to subject

matter, 453. Explaining meaning of

foreign words, 453. Parol cannot super-

sede written evidence, 454. Nor give

effect to void written instrument, 454.

Patent ambiguity, what is, 455. Lat-

ent ambiguity, what is, 455. Parol

evidence as to ambiguities, 455, 456. Parol
evidence to add to, or contradict, or vary
written instruments, 456. May disprove

legal existence of writing, 457. May show
.paper procured by fraud, 457. May reform

written instruments, 457. Aiding written

evidence by parol evidence, 457. May give

effect or apply it, 457, 458. Usage and
custom, 459, 462, 463. Meaning of com-
mercial terms, 459. Writing presumed to

contain entire contract, 459, 460. Cannot
change terms of instrument by parol evi-

dence, 460. Signing by agent, 461. Prior

negotiations merged in writing, 461. Modi-
fication of .writing by parol, 461. Meaning
of characters, &o., may be shown, 462.

Terms of art, 462. Meaning of Writing in

doubt, 463.' Applying writing to subject

matter, 463. Warrant signed without offi-

cial character, 463. Cause of action on
which judgment was rendered, 464. Con-
sideration clause explainable, 464. Custom
cannot control law, 465. If no ambiguity,
no parol evidence, 465. Written and
verbal authority, verbal sufficient, 465. So
of written and verbal notice, 465. Give
effect to indention of parties, 465. Intro-

ducing conditions by parol, 465. May show
paper not to take effect until condition per-

formed, 465. Paper without date, time of
execution may be shown, 466. May show
when instrument was to take effect, 466.
Parol pEoor as original evidence, 466.
General principles, 466. Contract reduced
to writing by stranger does not exclude
parol evidence of contract, 466. So by a
memorandum, 466. What papers have an
exclusive operation, 467. Agreement re-

duced to writing by parties, 467. Matters
of record, 467. Proceedings in justices'

courts, 467. Release conclusive, 467. Bill

of sale explainable by parol, 467. Writ-
ings in duplicate, errors in may be cor-

rected by parol evidence, 468. Signing
upon a condition not performed, 468. Re-
ceipts may be explained, 468. Receipt
conclusive if not explained, 469. Receipt
constituting contract not varied by pajol
evidence, 469. Bills of lading how far

varied, 469. Rights of sureties, 469. Re-
ceipt for purchase price, 469. Modification

EVIDENCE— continued.

of writing by subsequent parol agreement,

470. COMPBTBNOY OF WITNESSES. See

Oompetency of witnesses. Oath to witnes-

ses, 472. All evidence of witnesses given

under oath, 472. What an oath is, 472.

Manner of administering oath, 472, 473.

Object of oath to bind conscience of wit-

ness, 473. Statute relating to swearing

witnesses, 473. Religious belief does not

render witness incompetent, 473. Inter-

preters, 474. Form of interpreter's oath,

474. Deaf and dumb witnesses, 474.

Obligation to tell whole truth, 474. Duty
of witness in answering questions, 475.

OT)t to volunteer statements, 475. Man-
ner OF testifying, 475. Its effect upon
his evidence, 475. Advantages of public

examination, 476. Demeanor of witness,

476. His fairness, bias or interest, 476.

His means of knowledge. 476. His expe-

rience or inexperience as a witness, 476.

His motives, 476. Chances for mistakes

by repetitions; 476. Examination of
witnesses, 477, Manner of examining
witnesses, 477. Regular mode not always
pursued, 477. Object of examination,

cross-examination and re-examination, 477,

Affirmative to introduce all his evidence in

first instance, 477. Departure from this

rule, 477, 478. Questions to be relevant

to matters in issue, 478. Court cannot call

witnesses, 478. Effect of examination by
court, 478, 479, Cross-examination, 479.

When this right exists, and when not, 479.

Value of cross-examination, 479. Object

of it, 480. What may be asked of wit-

ness, 480. Credibility of witnesses, how
tested, 480. What goes to make credibili-

ty, 480. Knowledge, disinterestedness,

integrity and veracity are elements, 480.

Test of knowledge, 480. Danger of un-

skillful cross-examination, 481. Relevancy
of questions on cross-examination, 481.

Cannot inquire into collateral matters, 481.

Answers on such questions conclusive,

481. Cross-examination as to contents of

writings, 481. Cannot estabUsh paper by
asking for its contents, 481. Paper must
be shown to witness, and asked whether
he wrote it, 482. If he did, letter must be

put in, 482. At what time paper is to be

put in evidence, 482. Asking as to repre-

sentations made by witness, 482. May
ask if he said certain thing, 482. Cannot
ask witness if he wrote certain specified

thing without producing the paper, even

for impeaching purposes, 483. Paper

proved on cross-examination need not be

used until party comes to his own side of

the case, 483. Right to see paper cross-

examined upon, 483. Cross-examination
does not waive previous valid objection, 484.

Correcting abuse of cross-examination, 484.

Cross-examination liberally allowed, 484.

Discretion of the court in the matter, 484
Time of cross-examination, 485. Recall

ing witnesses who have left stand, 485
Death of witness before cross-examination,
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485. Rb-ekamination, 485. Rights and
objects of, 485. Cross-examinatiOQ as to

inadmissible matter entitles to re-examlna-
tion about it, 486. FuKTHEE examin^ation,
486. Intended to supply omissions, de-

fects, &c., 486. Or because new facts

have come to light, 486. Liberally allowed
by courts, 486. Order of calling wit-

nesses, 486. How often further examined,
487. Evidence taken without objection

cannot be struck out, 487. In what cases

It may be done, 487. Party must abide

by evidence introduced by himself, al-

though unfavorable to him, 487 . Moving
to strike out evidence, 487, 488. Parol
evidence of a writing given by both pai--

ties estops them from questioning the com-
petency of the evidence, 488. So of

allowing opposite party to introduce inad-

missible evidence, 488. Questions as to

what witness testified, 488. Opinions
XSD BELIEF, SKILL AND SCIENCE, 488.

Witnesses to speak of facts, 488. Not ordi-

narily examined as to belief or opinions,

488. BeUef not evidence, 489. May be
on questions of identity, &c., 490. Opin-

ions are evidence on questions of skill or

science, 490. But it must be, 1. A matter
of skill and science; and, 2. The witness
must be competent, 490. Parmer canuot
prove value of clerk's services, 491.

Damages for breach of contract not a

matter of opinion, 491'. Tenant against

landlord, 492. Damages for not properly

feeding cattle not proved by opinion, 492.

But may prove whethel- bricks or tiles

were well burned, 492, 493. Not compe-
tent to prove payment necessary for an
infant, 493. Nor whether one party was
negligent, 493. Witness must have skill

or cannot give his opinion as evidence,

494. Medical books not competent, 494.

Damages for torts not a matter of opinion,

494, 495. For a trespass by a landlord,

495. Preventing the use of a mill, 495.

Talue of a dog killed, 495. Damage from
nuisance, 495. Value of property is a

matter of opinion, 495, 496. So of value

of services, 495, 496. But not so as to

property not seen by the witness, 496.

Price brought at auction competent, 496.

Possession of real estate may be shown by
opmion, 496. Party may testify as to

his intent where fraud is charged, 497.

Terms of a contract may be proved in gen-

eral terms, 497. Party njay be asked
whether he is liable for a claim made
against him, 498. "Witness not allowed to

give his understanding of an agreement,

498. Biit he need not give the precise

words, 498, Opinion as to mental condi-

tion, 498. As to intoxication, 498. Sanity

of testator or grantor, 499. Subscribing

witnesses competent, 499. But not so of

others, unless skilled, &c., 499. Opinions

oJ medical men, 499. Age of signature

from appearance of ink, 499. Skilled wit-

ness now out of the' business, 499. Show-

Wait 11—154
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ing machine defective, 499, As to car brakes.
500. Value of opinions for jury, 500
Examining witnesses separately, 500. Lead-
ing QCTESTIONS, 500. Not allowed on direct

examination, 500. Reason of rule and
departure from it, 501. What is a leading
question, 501. Evils resulting from sulS
questionSj 501. What is not a leading
question. 501. Must not assume fact

proved, which is not proved, 501. Leading
allowable if witness adverse, 502. Party
as a witness, 502. Leading questions as

to details of a conversaiion, &c., 502.

Want of memory may be assisted, 502.
Omitting to cross-examine, and afterwards
caUihg witness by other side, 502. Leading
questions as to previous contradictory state-

ments, 503. Examination of witness called

for for contradiction of previous witness,

503. Not allowed to lead him, 508, 504.

Putting leading questions discretionary

with the court, 504. Are allowed on cross-

examinations, 504. Adverse witness varies

the rule, 504. Refreshins memory, 505.

Witness may refresh memory by reading

or hearing paper read, 505. If no want of
recollection, then paper not to be put in

hands of witness, 595, 506. Oases in

which refreshing memory of witness is

allowed, 506. When writing examined by
witness need not be produced, 507. When
such writing must be produced, 507.

Memorandum or writing, when evidenos

where the facts are forgotten by wit-

ness, 507. Kinds of memoranda admis-

sible, 508. Testimony after refreshing

memory, 508. Ceiminatins answers,
508. Witness need not criminate himself,

508. Nor answer questions tending to do

so, 508, 509. , Court to decide whether
question tends to criminate, 509. Pri-

vilege belongs to witness alone, 509.

Counsel not allowed to argue objection for

party, 509. Counsel no right to instruct

witness, 509. Duty of court to apprise

witness of his rights, 509. , If punishment
barred answer may be required, 509. But
must be very clear case, 510. Defense of

usury, 510. Witness cannot be asked if he
has been convicted of larceny, 510. When
party may raise objection, 510. Privilege

must be allowed whenever claimed, even

after first answers, 510. Witness not to

answer what will subject him to a penalty,

510. Otherwise as to liability to civil

action, 510. Witness may waive his privi-

lege, 510. Degrading answers, 511.

Must answer as to points in issue, 511.

Not so as to collateral matters, or for im-

peachment, 511. Refusal to answer no
discredit, 511. Dissuading witnesses from

attending court, 511. Or suborning ttem,

511. CONFIDBNTIAL communications, 511.

See Confidential communications, 511. Im-

peaching credit of witnesses, 515. Wit-

ness may be impeached by cross-examina-

tion, 515. Or by general evidence affecting

his credit, &o., 515. Limits of eioss-exami-
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nation for this purpose, 515. Courts liberal

to cross-examining counsel, 515. As to

mere collateral matters discretionary, 515.

Court may protect witness, 515. Cannot
' cross-examine as to collateral matter for

purpose of contradicting witness, 515.

Impeaching evidence must relate to

general character alone, 515. Impeaching
witness must know character of wit-

ness attacked, 516. What sufficient

knowlege, 516. "What not sufficient, 516.

Question is as to general reputation, 517.

Cannot use manufactured evidence, 517.

Petit larceny does not destroy competency,

517. But it goes to credit, 517. Particu-

lar acts of immorality not admissible, 517.

Interest does not affect competency, 517.

But it goes to credit, 517. Party may be
impeached like other witnesses, 517. Prov-

ing general bad moral character not enough,

517, 518. Must show he is not to be be-

lieved on oath, 517, 518. Contrary state-

ments out of court by witness, 518. Proved
by any one who heard them, 518. "Witness

need not state what he swore on a former

trial, 519. Sworn statement for impeach-

ing purposes may be put in evidence before

asking witness about statement, 519. Wit-

ness has a right to explain, 519. Paper
must be read to be evidence, 519. Must
be facts, not mere opinions, to be contra-

dicted, 519. Eule not invariable, 519, 520.

Party calling witness cannot show his

former contradictory statements, 520. Wit-
ness not to be Impeached by contrary

statements until interrogated as to the

alleged former statements, 520. Must
point out words, time, place, persons, &o.,

520. If witness says he does not recol-

lect, the facts may be shown, 521. So if

he declines to answer because of tendency
to criminate, 521. Witness examined con-

ditionally must still be interrogated as to

former contradictory statements, 521. Con-
tradiction not allowable until witness first

interrogated, 521. May show witness hos-

tile, 521. "Witness not to be sustained

until impeached, 521, 522. What does
not amount to impeachment so as to allow
proof of good character of witness, 522.

When it may be proved, 522. Evidence
sustaining must relate to truth and veraci-

ty, 522. If impeached by record, the
record cannot be shown to be erroneous and
false, 522. Attempt to show witness biased
in favor of party calling him, may be met
by proof that he and witness are on bad
terms, 522. Corroboration by proof of

former statements, 523. Impeaching wit-

ness may be impeached, 523. iMPBACHnfG
A paett's own witness, 523. Party can-

not impeach a witness called and sworn
for him, 523, 524. Not by proof of con-

tradictory statements, 524. Kule the same
where parties call each other, 524. Cross-
examination does not make one the wit-

ness of the cross-examiner, 524. May be
otherwise if new matter is inquired about.

EVIDENCE— continued.

524. Witness of necessity, such as sub-

scribing witness, may be impeached, 524.

So party may prove facts to be different

from statement of witness called by him,

525, 526. Party not bound by all the

statements of his witness, 525. Duty of

A JTJET IN WEIGHIN& EVIDENCE, 525. Gen-

eral principles, 525 to 529. No scales to

weigh evidence, 526. Rules for govern-

ment of jury, 527. Juries bound by pre-

sumptions and rules of law, 527. To give

effect to proved instruments, 527. To

render verdict on the evidence, 527. Evi-

dence competent as to one defendant, but

not as to an other, 528. Confessions or

admissions by one party, 528. Evidence

need not reduce matter to a mathematical

certainty, 528. Rule in criminal cases,

528. Rule in civil actions, 528, 529..

Affirmative must have balance of proof,

529. Presumptions to be disproved, 529.

Prima /acie evidence, what it is, 529. Con-

clusive evidence, what it is, 529. Testimony

is direct or circumstantial, 529. Rules aa

to credit due to witnesses, 529. These

relate to, 1, integrity; 2, ability; 3, number

and consistency ; 4, conformity to pxperi-

ence; 5, coincidehce with circumstances,

529. Witness must be able and willing to

tell the truth, 529. Sanction of an oath,

529. Pear of temporal punishment, 530.

Motives cannot be detected, 530. Influences

to be weighed by jury, 530. Demeanor of

witness on the stand, 530. Evidences of

insincerity, 530. Evidences of sincerity,

530. Ability of witnesses, 531. His

knowledge of facts and circumstances, 531.

Pacts stated which are result of reasoning

of witness, maybe unreliable, 531. Casual

declarations the weakest of all evidence,

531. 532. Number and consistency of

witnesses, 532.. Single .witness sufficient,

532. Number important when direct tes-

,
timony is opposed by conflicting evidence,

by experience, or by probabilities, 532.

Consistency also a test of credibUity, 532.

Nature of coincidences important, 533.

Human cunning cannot foresee all cases,

533. Substantial truth under circumstan

tial variety, 533. Witnesses are weighed,

not counted, 534. Conformity of the

testimony with experience, 534. Doubts,

when statement is contrary to ordinary

experience, 534. Yet witness may tell the

truth, 535. Conformity with collateral

circumstances, 535. Circumstantial evi-

dence, what is such, 535. Nature and

vrlue of such evidence, 535, 536. Proba-

bility of a hypothesis, 536. Motives and

feelings a test of action, 537. Dependent

and independent facts, 537. Rules relating

to circumstantial evidence, 537. Circum-

stances must be established, 538. Facts

should consist with the hypothesis, 538.

Circumstances should be of a conclusive

nature and tendency, 538. They should

exclude every hypothesis but the one pro-

posed, 539. Circumstantial evidence never
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to be relied on when direct evidence can
be had, 539. Weighing conflicting evidence,

539. Reconcile all, if possible, 539. If
not, what rules applied, 539. Partial dis-

crepancies, 539. Natural talents of wit-
ness, 540. Degree of cultivation or skill,

540. Diifereuces of advantages for ob-
servation, 540. Positive against negative
evidence, 540. Negative may equal affirma-

tive, 541. Deciding upon credit of witness
who are in conflict in tiieir statements, 541.
What circumstances are to be taken into

account, 541, 542. Consistency of the evi-

dence of the witnesses, 542. Eemoteness
ef time of transaction spoken of, 542. Value
of depositions, 542. False in one instance,

false in all, 543. Not the rule as to honest
mistake, 543. Nor when party is sworn.
543. Presumption is in favor of veracity,

543. Test of perjury in a witness, 543,
Eule where jury is m doubt, in cases of
conflicting evidence, 544. Juror's excuses
for verdicts against law and evidence and
justice, 544. In doubtful cases the affirma-

tive must fail. 545. ExiMiNATiOH" of wit-
nesses, 47'J. See Evidence, title Examina-
Uon, Oross-examination, Be-examinaUon,&c.

EXECUTION.- What it is, 114. Kinds of
execution, 714. Forms of execution, 714.

,
Forms of execution against property, 714.

'Form of same against lody, 715. Forms
of execution for plaintiff in replevin, 715.

Form of eocecution issued iy coimty cleric,

716. Indorsements on executions, 716, 717.

Execution by, when issued, 717. TiTne

of issuing it, 717. At any time within
five years, 717. After justice out of

office, 717. If transcript docketed in
county clerk's office, 717. Void if is-

sued after five years, 717. Leave to

issue when granted by county court, 717.

Permission of surrogate, 718. After plain-

tiff's death execution cannot issue, 718.

Remedy is to sue over, 718. After death of

defendants or one of them, 718. May issue

against surviving defendant, 718. Execu-

Son, when returnable, 718. General requi-

sites of an execution, 719. Must describe the

right party defendant, 719. Trespass hes

for a mistake in this respect, 719. To whom
directed, 719. Signatures, blanks, &c., 719.

SeMvery of executiontto officers, 719. Who
to execute it, 719. Duty of constable to do
so, 719. Must levy and seU within life of

execution, 719. He cannot act by deputy,

719. But justice may depute person, 720.

Sheriff executes execution issued by county

clerk, 720. Neither sheriff nor constable

can levy or sell on execution in his own
favor, '720. Mode of executing, 120. Arrest

or breaking house of defendant, 720. When
house may be broken, 720. Resisting offi-

cer iif his acts unlawful, 720. Breaking

inner doors, 720. Breaking cupboards,

chests, trunks, &o., 720, 721. Breaking

store, shop, barn, Ac., 721. Breaking

to seize goods of a stranger, 721. From
what time property is bound, 121. Stat-

BXECITTION

—

continued.

ute relating to this subject, 721. After
levy purchaser gets no title from defendant
in execution, 721. Otherwise when levy is

kept secret, 721. Priority of executions, 721
Statute on the subject, 722, 724. Priority
from time of delivery, 722. Priority in

order of levy, 722. Sale on execution last

delivered, 722. Executions delivered at

the same time, 722. Against meqjber of

partnership, 722. Giving notice of sale

and selling, 723. Delay by officer does not
injure plaintiff, 723. But if he directs

delay, he may lose his preference, 723.

What kind ofproperty may be levied on; 724.

Nothing but goods and chattels, 724. Does
not reach choses in action, 724. Claim of
property by third person, 724. Officer must
not levy upon goods of stranger, 724.

Calling jury to try title to property, 724.

Bond of indemnity, 724, 725. Number of

jurors to be called, 725. Form of notice of

trial of claim to property, 725. Service

of notice, 725. Form of oath to jwrors,

725. Attendanceof witnesses, 726. Form
of oath to witnesses, 726. Trial before the

jury, 726. Form of inquisition ofju/ry, 126.

Form of bond of indemnity to constitute, 726.

Fraudulent sales or mortgages, 727. Levy,

when to be made, 728. Must be within life

of execution, 728. Levy after return day,

void, 728. May not always have sixty

days, 728. Levy, where made, 728. Levy,

how made, 728, What property may be

seized, 728, 729. Upon all goods and
chattels not exempt, 729. Growing crops,

729, Hops and grass growing, &c,, not

leviable, 729, Money may be levied upon,

729. Bank bills must be sold, 729. Coin

may be applied on execution, 729. - Levy-
ing upon money made on an execution by
virtue of another execution against plain-

tifl; 730. Levy upon pledged goods, 730.

Upon mortgaged goods, 730. Upon goods

of tenants in common, 730. Upon partner-

ship goods, 731 Rights of purchaser of

partnership property, 731. Against goods

of husband and wife, 731. Against joint

debtors, 731. Title of unpeSd vendor, 731.

What acts constitute a levy, 732. What acts

do not, 732. Need not be manual taking,

733. Execution in attachment cases, 733

Duty of officer in making a levy, 733

Should levy upon enough, but no more, 733

May levy second time if first not sufficient,

733. Officer liable for excessive levy, 734,

Forms of indorsement of levy, 734. Form
, of inventory of goods, seized, 734. Dispo-

sition of goods after levy, 734, Form of re-

ceiptfor goods levied on, 734. Demand of

receiptor before action, 735. Rights and

liabilities of constables after levy, 735.

'Liable for safe keeping, 735. But not ar.

insurer, 735. Levy <!overs subsequentlj

acquired goods, or goods that have been

changed, 735. Relinquishing levy, 735.

Levy upon growing crops, 735. Effect of a

levy, 736. Mere levy does not extinguish

judgment, 736. Nor where officer has to
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pay for the goods, 736. Nor where levy

abandoned at request of defendant, 136.

But levy and loss 'or destruction of goods

will extinguish judgment, 736, 737, First

levy inures for benefit of later executions,

737. Sale of property; 737. Sale pre-

vented by payment of execution, 737.

Constable cannot pay with his own money
and retain levy for his own security, 737.

Nor can he take a bond for that purpose,

737. Cannot deliver the goods to the

plaintiff in' satisfaction of his judgment,

737. But plaintiff may purchase at sale,

737. May apply amount of, paid on exe-

cution, 737. Otherwise if other creditors

have preference, 737.. Sale of pledgor's

interest in goods, 737. Sak, when to be

made, 738. Must be before return day,

738. May levy at once, 738. Postpone-

ment for convenience of defendant, 738.

Notice of sale, 738. Form of constable's

notice of sale, 738, Time and place of sale,

739. Postponement of sale, 739. "When it

may be done, 739. To prevent sacritioe of

property, 739. Sale must be in town, 739,

Sale, how conducted, 739. Must be at time

and place fixed, 739. Sale by vendue to

highest bidder, 739. Property to be pres-

ent, 739. To be pointed out specifically,

739. Must separate from others, 740.

Sale subject to chattel mortgage, 740.

Sale of stereotype plates from impressions,

740. Property part present and part

absent, 740. Postponement for want of bid-

ders, 740. Sale at great sacrifice, officer

liable, 741. What title passes on execu-

tion sale, 741. Nothing but the interest

of the defendant, 741. Selling too much
property, trover lies, 741. Retracting bid

before strilsing off, 741. Bid is a mere
proposition, 741. Refusal to accept, and
resale of goods, 741. Statute of frauds,

goods over $50, 741, 742. Form of mem-
orandum of sale of goods, &c., 742. Con-

stable's right to fees, &c., 742. Not
entitled to fees until levy, 742. En-
titled to poundage after levy, 742. Or
after arrest "of defendant, 742. Fees no
part of judgment, 742. Cannot sell for

fees after judgment paid, 742. Beplevin

actions, 742. Property in possession of

successful party, 742. Demand of prop-

erty by constable, 742. Breaking build-

ings to get it, 743. Levying upon other

property of defendant, 743. Arrest of de-

fendant, if no property, 743. Clause of
arrest in first execution, 743. Execution

against the person, 744. First to take
goods, &c., if any found, 744. Defendant's
denial of having property, 744. Reason-
able time to search for property before

arrest of defendant, 744. Rules as \o
arrest, 744. Takiug defendant to jail, 744.

Execution against plaintiff in replevin, 745.

Effect of taking body of defendant, 745.

WTien plaintiff remitted to his former
rights, 745. Discharge of defendant from
jail, 745. Form of affidavit for discharge,

EXECUTION— continued.

745. Escape, 745. Property exempt from

execution, 745. General rule all goods and-

chattels liable, 745. Statutes of exemp-

tion liberally construed, 746. Articlea

exempt by statute, 746. Medical bOoliS

of physician, 746. Cloth and wool, 746,

Household furniture under Revised Stat-

utes, 746, Cow and ten sheep, 746. Po
tatoes for family use, 746. Milch cow of

widow, 747. Wearing apparel, 747. Ex-

empt even though off the person, 747.

Must be necessary wearing apparel, 747.

Tools and implements, 747. Surgical

instruments exempt, 747. But not so aa

to threshing machine, printing press, types

or machine, 747. Team is exempt, 747.

One horse a team, 747, 748. Part owner

of a horse, 748. Buggy wagon, tow line,

748. Clock, if necessary, 748. What are

necessaries, 748. Execution on demand
for purchase-money, 749. What property

liable to, 749. Claim must be enforced

separately, 749. Surety's property ex-

empt, 749,750. Necessity of articles must

be shown affirmatively, 750. Not enough

to show it convenient, 750. Must show
that articles do not exceed ihe statute

value, 750. Must show that the exempted

amount was not left after sale, 760.

Plaintiff must prove himself a house-

holder, 750. Rule as to deciding what is

necessary, and therefore exempt, 751.

Jury ' should be liberal, 751. Elec-

tion of articles by defendant, 751. Ex-

emption a mere personal privilege, 752.

No other person can set up the claim, 752.

Turning out property by defendant, 752.

Who is a householder, 752, 753. Goods

exempt during removal, 753. Omission to

return execution, 753. Return within five

days of return day, 753. Delivery to an

other officer no defense, 653. Mere neg-

lect to return renders constable and sure-

ties liable, 753. Recovery is amount of

execution and interest, 753. Must show

that judgment was vahd, 753. Consent of

plaintiff to delay paying money does not

discharge sureties, 753. Defense for not

paying over, because officer sued and

beaten, 753. Surplus money to be returned

to defendant by constable, 754. Must be

demand before action lies, 754. Sureties

of constable, 754. Statute relating to,

754. What a sufficient instrument, 754.

Wbo may sue on it, 754. Action must be

within two years, 755. In six years as to

constable, 755. Fm'm, of instrument given

by constable;, 755. Return of an execution,

755. Constable may take whole sixty

days, 755. Forms of returns to executions,

755, 756. Renewal of executions, 756. Re-

turn unsatisfied before renewal, 756. Man
ner of renewing, 756. Renewal retains lien

of previous levy, 756. Renewal to give

time to sell, 756. Renewal by justice out

of office, 756. Forms of renewals, 757.

EXECUTORS: May sue, but cannot be sued

in justices' courts, 28, 270. Summons in
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favor of,- 64. Actions by, 270. Sole act-

ing executor may sue, 270. Next of kin
cannot sus for share of estate, 270.

BXBMPLtPIBD PAPERS: How made,
418. The whole must be exemplified, 419.

Biemphfioation^of record of will includes

proofs, 420.

EXEMPT PROPERTY : See Execution.

EXPERTS : May give opinions as evidence,

490. What may be proved by them, 499.

Value of such evidence, 500. See Evidence.

EXTENDING TIME: For furnishing bUl

of particulars, 321. For trial of cause.

See Adjournment. 334. Holding open
cause, 577. For entering judgment, 694,

695. May be done by consent, 695, 696.

By renewing execution, 756. For bringing

an appeal, 771. For argument of appeal,

838.

EXTINGUISHMENT: Judgment not ex-

tinguished by mere levy, 736. Sometimes
otherwise, 736.

FACT, ISSUES OF.: Answer raises issue

of fact, 327 to 329. Must be issue before

adjournment, 350. May be tried by justice

alone, 584. May be tried by a jury, 589.

Must be such issues before a jury can be
called, 589.

FACT, QUESTIONS OF: What are such,

627. Evidence on both sides of question,

627. Terdiot contrary to evidence, 628.

Assessing damages in actions for tort, 628.

Credit of witnesses a question of fact, 628.

So of fraud, 628. So whether goods were
delivered or accepted, 628. Whether note

taken before or after due, 628. Whether
bill or note taken as payment, 628. Or
sale to hinder or delay creditors, 629. Or
license given, 629. Or goods delivered in

reasonable time, 629. Or whether money

,

paid or lent, 629. Or if payment usurious,

629. Whether services were gratuitous,

629. Or delivery of contract absolute or

'conditional, 629. Or for whose benefit
' accommodation note, 629. Or authority

of agent, 629. Whether paper executed at

date, 629. Or when alterations made, 629.

.Or when undated instrument was made,
'

629. Whether negligence existed, 629.

Whether acts area nuisance, 630. Facts

. undisputed it is question of law, 630. See

also. Pleadings, title Questions of fctct.

FALSE . RETURN : May. be alleged as

error in fact, 74 Justice hable for, 811.

FICTITIOUS NAMES : May be inserted in

summons or- warrant, 44. But not in at-

. taohment, 45. Appeal from judgment in

such name, 767.

FICTIONS IN PLEADINGS: Abolished by
Code, 299.

PILING PAPERS: Justice ought to file

affidavits, 128. So of replevin bonds, 197.

.In offers of judgment, 257, 258. Filing

pleadings, 293. Filing transcript of judg-

ment, 706. Filing notice of appeal, 801.

Of the return, 798. Of aniended return,

823, 824. Interrogatories, 818. On offer

,of^ judgment, 868. Affidavits used on

FILING PAFEnS,— continued
motion, 828. Papers filed not presumed
to have been altered after filing, 435,
Papers on confession of judgment, 703.

FINE: Cannot replevy property taken for,

191. Upon witness for disobeying sub-
poena, 55,9. For contempt of court, 645
No action lies for imposing, 645. Upon
justice for not making return, 820. For
not making amended return, 821.

FOLIO: What it is, 128, 187.

FOREIGN JUDGMENTS:
FOREIGN JjAWS: Not judiciaUy noticed,

367. Presumed to be like our common
law, 388. Must be proved, 388.

FORGERY

:

FORMS : See Index to Forms.
FORMER RECOVERY: Answer of, 977.

FRAUD: Answer of, 983. Setting aside

process for, 51. A ground for a warrant,
' 90. Ground for attachment, 124, 125, 145,

416. Not presumed, 387. Not presumed
as to papers filed, 435. A question- of fact

for jury, 628.

FRAUDS, STATUTE OF: Answers of,- 981,

982. Sales on exeeution, 741, 742.

FREEHOLDERS: Warrants against them,

96. Who is a freeholder, 95. What is not
a freehold estate, 95.

GENERAL DENIAL: Answer of, 973.

GOODS BARGAINED AND SOLD: Com-
plaint for, 955. \

GOODS SOLD AND DELIVERED: Com-
plaint for, 955.

GUARDIAN: Appearance by, 222, 229

Distinction between next friend and

guardian, 229. Next friend for plaintiff,

230. Guardian for defendant, 230. On
whose motion appointed, 230. Object of

appointing, 231. Infant must have, 231.

Consent to act, 232. Mode of appointing,

232, 233.

HANDWRITING : See Evidence, title Hand-

HEARSAY : See Evidence, title Hearsay.

HIGHWAY • Encroachments on, 34. Right
in, raises questions of title to land, 34.

HOLDING OPEN : Justice may hold open
court, 577. For how long a time, 577.

For what reasons, 577. Over Sunday, "617,

618.

HOUSEHOLDER: Who is such, 752. Prop-

erty of, exempt from execution. 752, 753.

HYPOTHETICAL: Pleadings must not be,

299, 300. Answer must not be, 328.

HYPOTHESIS : Rules relating to proof of,

537 to 539.

HUSBAND AND WIPE; Action by mar-

ried women, 273, 274. Actions against

married women, 280. Liability of hus-

band, 280. Married women liable for

torts, 285. Not witnesses for each other,

367, 370.

IDENTITY: Provable by opinion, 490.

IDIOTS : -Must sue in their own names, 223

Not competent as witnesses, 368.

IGNORANCE OF LAW : Parties presumed

to know the law, 263. Parties acoountabk

for, 340.
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IGNORANCE OF. FACT: Answer aUeging,

982.

ILLEGALITY : Never presumed, 38T, 389.

IMPEACHMENT: See Evidence, title Im-
peaching credit of witnesses.

IMPRISONMENT: Action for false impris-

oument, 9'r, 98. On execution, "IIB, 14A,

745. Imprisoned debtor, 20.

INDEMNITY: Bond of, to constable, 724 to

727.

INDORSEMENT: On process for penalties,

47. Upon replevin papers, 192. On an-

swer of title to land, 253. Upon execu-

tions, 717. Of levy by constable, 734.

"When evidence to'renew bar of statute of

limitations, 395. Of return evidence of

officer's levy, 391.

INFANCY, INFANT: Answer of, 974.

Appearance byguardian, 229. Actions by
infants, 273, 283. Actions against them, 279.

Competency as witnesses, 368, 369. Infancy
may be assigned as error in fact, 855.

INNOCENCE : Always presumed, 387, 389.

INTEREST: Goes to credibUity of witness,
' 369. As damages in actions on contract,

659. As a part of damages, 687, 688.

As damages for torts, 677 to 680. Dis-

qualifies justice, 22 to 24. So of a juror,

601. Disqualifies constable from serving
venire, 594.

INTERROGATORIES : Annexed to a com-
mission, 567. On proceedings for con-
tempts, 818. Answer to, 819.

INTOXICATION: Answer of, 974. Dis-

qualifies witness, 368. So of a juror, 600.

INVENTORY: Of articles attached, 173.
Certifying by constable, 174. Service of
copy of, 174. Of goods levied on by exe-
cution, 733, 734.

IRREGULARITY: As a matter of juris-

diction, 4. When waived by pleading, 17.

Not waived if proper objection made, 20.

Not presumed, if jurisdiction is shown, 21.

In adjournment of a cause, 358 to 360. In
summoning a jury, 593, 694, 599. In con-
duct of jury, 620, 621. Setting aside dock-
eted judgment for, 707.

ISSUE : Must be found on first appearance
of parties, 294, By putting in answer,
327. By interposing demurrer, 330. Of
fact, 627. Of law, 630. Judgment on
issues of law or fact, 691. Issue without
process, 54, 55.

ISSUING PROCESS: See Process. See
also, Smnmons, Warrant, Attachment and
Replevin.

JOINDER OF CAUSES OF ACTION:
General remarks on the subject, 287.
Splitting causes of action, 268, 287. Items
of .contract must all be joined, 287. But
must all arise out of same contract, 287.
Items at different times need not be joined,
288. Torts cannot be divided, 288. Re-
covery against one bars action against the
other, 288. Several causes of action on con-
tract, 288. Several causes may be joined
in one action, 288. So of promissory notes,
288. Trespasses may be Joined, 289. So
of penalties, 289. Cannot join contracts

(a) Intendments, 907.

JOINDER OP CAUSES OF ACTION— con-

tinued.

and torts, 289. Trover and contract not

joined, 289. Nor warranty and fraud, 289.

Causes of option must be in the same right,

289. Must all belong to same plaintiff, 289.

Must be interested in entire cause of action,

290. Must affect all the defendants in same
right, 290. Constable and his sureties, 290.

Demand against part, but not all the de-

fendants, 290. As trustee and individually,

290. Principal and his surety, 290. Must
affect all the defendants, 290. Misjoindm
how corrected, 290. Appeal does not lie

290. Remedy is by demurrer, 290. Ekc-
tion as to kind of action, 291. Waiving tort

and suing on contract, 291. Replevin,

when preferable, 291. Recovering exempt
property, 291.

JOINDER OF PARTIES, 259 to 286. See
Forties to action.

JOINT DEBTORS: May be sued by long
summons, 60. Where one is an infant,

61. May be sued by short summons, 78.

Attachment against property of, 133, 134.

Indorsement on execution against, 717.
JOINT STOCK COMPANIES: Actions

against, 279. In whose name to sue, 283.

JOINT TENANTS : Actions by tenants in

common, 275. Action, by whom brought,

284.

JUDGE: Disqualified by relationship, 22,

24 to 28. And by interest, 22. Merely
declares the law, 689. Not liable to civil

action, 424, 562.

JUDICIAL ACTS : Not a ground of action,

424, 562, 645.

JUDICIAL NOTICE: Matters judicially

noticed, 303, 304, 366.

JUDGMENT: What a judgment is, 689.

Kinds of judgment, 689. Four classes of,

689, 690. Interlocutory and final, 690.

Judgment by default, 690. Not allowed in

justices' courts, 690. Must prove case if

defendant fails to appear, 690. Must be

by legal evidence, 690. Relief from de-

fault, 691. Judgment on issues of law, 691.

Judgment on issues of fact, %%l Judgment
where there are several issues, 691. In

actions for trespasses, 691. Actions for

separate demands on contract, 691. When
in favor of plaintiff, 691. When for de-

fendant, 691. Costs of the action, 691,

692. In actions of replevin, 692.- Jvdg-
ment on issues of lavi and fact, 692. Jvdg-
ment of nonsuit, 692. On failure of proof

by plaintiff, 692. By withdrawing action,

692. No bar to a new action, 693. Can-

not nonsuit after cause given to jury, 693

Nor after submission to justice, 693. May
reserve right to withdraw, 693. May re-

serve decision as to nonsuit, 693. Mere
submission no bar to new action, 693.

Cannot contradict docket if it shows non-

suit, 693. Error in granting nonsuit, how
corrected, 693. Judgment of discontiim-

ance, 694. Judgment, when to be rendered,

694. When to be forthwith, 694. When
within four days, 694. When in cases of
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offer of judgment, 694. Tried by justice,

must be witEiu four days after submission
to him, 694. May take four days from
final submission, 694. When Sunday is

the .
fourth day, 694 Must be entered

somewhere, 694, 695. Parties may extend
time for rendering, 695. Trial by jury,

judgment must be rendered forthwith, 695.

Taxing costs part of rendering judgment,
695. Entry in minutes of justice sufficient,

695. Error in time of entering must appear
affirmatively to reverse judgment, -695.

Extended by parties, estops them, 695.

Defendant arrested on warrant, judgment
must be rendered forthwith, 696. Cannot
be rendered on Sunday, 696. May be on
Saturday against persons lioldiug that as

Sabbath, 696, On election day, 696.

Judgment, how rendered, 696. To be enter-

ed in docket, 696. Maybe in minutes at

first, 696. Transcribing into docket, 696.

Entry must be in English, 696. If intelli-

gible, bad EngUsh no harm, 696. Separate

judgments, 696. In actions for torts, 696,

697. Discharging one defendant, 696, 697.

Separate judgment in actions on contract,

697. Form' of entering judgment, 697.

Should show regularity, 698. Remitting

part of verdict, 698. Remitting entire

damages found, 698. Judgment in favor

of defendant for set-off, although plaintiff

proved no claim, 698. Docket cannot be
contradicted, 698. Not the rule as to

strangers, 698. Omission of justice to

make entries, 698. Form of justice^s docket,

699. Forms of judgments in replevin, 700,

701. Form, when one defendant acquitted

and one convicted, 701. Mode of entering

separate judgments, 701. Opening or al-

tering judgment, 701. Justice no power to

open judgment, 702. Cannot- increase or

reduce amount, 702. Cannot change
amount of costs, 702. May open by con-

sent of parties, 702.

JUDGMENT BT CONFESSION: For what
amount, 702. "Who may confess it, 702.

One partner cannot, 702. How confessed,

702. Confession must be written, signed

and filed with justice, 703. Must also be
on affidavit, 703. Must be personal ap-

pearance by defendant before justice, 703.

Crihfession need not be signed at the jus-

tice's office, 703. May be at a distance in

* same town, 703. Or may be taken out of

the town, 703. If no process is issued,

confession must be in writing, 704. May
be oral if process served, 704. Judgment
should show in whose favor it is entered,

704. Form of confession of judgment, 704.

Form of affidavit, if over $50, 705. Bflect

of omitting affidavit, 705. Valid as to par-

ties, though otherwise as to creditors, 705.

Plaintiff's presence at confession, 705.

Nature of cause of actibn to be stated in

the confession, 705. Affidavits not required

if judgment less than $50, 705. Stamps,

105. If judgment over $100, 705. Addons
on judgments, 706. Transcripts of judg-

JUDGMBNT BT CONFESSION— coni'rf.

ments, 706. Justice bound to furnish, 706,
707. Piled and docketed in comity clerk's
office, 706. No lien on lands unless above
$25, 706. To furnish defendant with a
transcript, process, pleadings, proof, Ac,
706. Showing jurisdiction, 706. Prima
facie evidence of that, 706. Clerk's cer-

tificate, when sufficient, 706. Docketed
transcript becomes judgment of county
court, 706. Transcript may be made after

justice out of office, 706. Evidence in his
own favor, 706. Good, though in bad
English, 707. Setting aside docketed judg-
ments, 707. County court may set aside
fraudulent ones by confession, 707. • But
not in other cases, if the application is by
motion, 707. Remedy in such case is by
appeal, 707.

JURAT: "What it is, 148. When it shows
regularity, and when not, 148.

JURISDICTION: Acting is a claim of, 4.

Definition of the term, 4. It relates to the

right to act, 4. Difference between mere
error and want of jurisdiction, 4, 5.

Authority of law to act is the test of, 5.

Ms incidents, 5. Grant of power carries

necessary incidents, 5. Where to he exer-

cised, 5. "Vyitliiii territorial limits of officer,

5, 6. Justice cannot try causes out of his

town, 6. Constable cannot serve civil pro-

cess out of his county, 6. Cannot so serve

summons, warrant, attachment or execu-

tion, &c., 6, Service void if out of county,

6. Presumed to have served it in county,

6. Territorial extent, or kind of process, 6.

Process runs into any part of county, 7.

Exception to rule, 7. Serving in wrong
town, judgment erroneous, 7. Said to be

also void, 7. Serving non-resident by wrong
process, 8. Judgments will be void, 8.

Process to be returnable in town in which
justice resides, 9. Whether justice a town
or a county officer, 10. Subpoena extends

beyond county, 11. Commission may go
anywhere, 11. Jurisdiction of the person,

11. Process must be served to confer it,

11. Must be proper kind of process, 11.

Effect of issuing wrong process, 11.

Whether justice a trespasser, 12. Tres-

pass to issue warrant or attachment with-

out proof or security, 12, 13. Must also

be legal service of process, ,
13. Clerical

error in process amendable, 13. Jurisdic-

tion of the, property, 13. For fraudulent

acts of defendant, 13. Must be strict com-
pliance with statute, 14. Trespasser to

issue attachment without affidavit and

bond, 14. Judgment both erroneous and
void, 14, Also void collaterally, 14. May
sometimes be .valid collaterally, 14. Juris-

diction as to amovmt, 14. Must keep with-

in sum limited by law, 15. Statement of

too large a sum in summons, 15. Defend-

ant must appear and answer, 15. J'uris

diction of subject matter of the action. 15

Void if no jurisdiction over subject matter,

1 5. When void for want of jurisdfictioni 15,

When statute has not conferred subjeoi
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matter, 15. Want of, may always be
shown, 15. Erroneous for want of jwrisdie-

tion, 16. Must comply with statute, 16.

Difference between erroneous and void

judgments, 16. Erroneous adjournment,

judgment not void, 16. It may be erron-

eous, 16. So of receiving verdict in ab-

sence of plaintiff, 16. Proceedings necessary

to confer jurisdiction, 16. Sow far consent

will confer it, 16. Cannot confer juris-

diction, 16. Consent may waive errors, 17.

Party at liberty to renounce benefits, 17.

Errors waived by pleading, &c., 17. Im-
plied waiver by taking subsequent steps,

17.. Pleading waives error in process, 17,

19. Pleading no waiver after objection

taken, 20. Imprisoned debtor, 20. Tak-
ing any step waives previous irregularities,

20. How far jurisdiction lost, 20. Ought

to appear on face affirmatively, 20. Inferior

courts must show jurisdiction, 21. Super-

ior courts it is presumed, 21. If jurisdic-

tion judgment is conclusive, 21. Return
on appeal must show jurisdiction, 21. Per-

sonal disqualifications, 21. Impartiality of

highest importance, 21. Justice should not

act as adviser in actions before him, 22.

Justice interested as a party to record, 22.

Statute as to interest or relationship, 22.

Beneficial interest disqualifies, 22. Jus-

tice one of a court, 22. Slightest interest

disqualifies, 23. Same rule whether sep-

arate or joint interest, 23. Where town
is concerned, 23. Relationship as a disqual-

ification, 24. Consanguinity and affinity,

24, 25. Related as cousins and second
cousins, 25. Other relationships, 25, 26.

Judgment rendered is void, 27. Relation-

ship as error in fact, 27. How made to

appear, 27. Innkeepers, 28. Actions ex-

pressly excepted by statute, 28. People a
party, 29. Title to lands in question, 29.

Object of the statute, 29. Not absolute in

all cases, 29. Sections of the statute, 29.

If title not set up in answer it cannot be
shown by defendant as a defense, 30. Title

on plaintiff's own showing, 30. Actual
possession not a question of title, 30. Wor
is a right of possession always so, 30. It

is otherwise if right of possession is founded
on title, 31. License is not a question of
title, 31. Contract for stone to be blasted,

31. Title is always a question of owner-
ship, 32. Dower right no title so as to be
a breach of covenant to convey good title,

32. Fraud in sale of real estate, 33. Title

must be interposed below if at all, 33.

Claim to own growing trees and vines, 33.

Action of waste for forfeiture, 33. Right
by prescription to plow lands, 33. Ac-
tion by tenant for injury to house
does not raise question of title, 33.

Agreement to remove road fences, 34.

Overseers suing for penalties, title is not
any defense, 34. Answer of public high-
way raises title, 34. So of a right of way
over lands by prescription, 34. Trespass
on wild lands, plaintiff must show title, 34.

JURISDICTION— continued.

Defendant may object to deeds, 34. If no

objection, nor any dispute of title, .plaintiff

may recover, 34. Defendant must dispute

plaintiff's title, if he would raL-se the ques-

tion, 34. Deed, when competent evidence,

35. What is disputing title, 35. Whether
judgment is void, 35, 36. Assaidt and bat-

tery, 36. Justice has no jurisdiction of,

36. What is and what is not such, 36.

Demands exceeding $400, 36. Must be liti-

gated accounts, 37. Reduced below $400,

bj» payments, 37. Reduced by set-offs, 37.

Whether more than $400 a question of

fact, 38. If over $400, judgment void, 38.

Actions against executors, &c., 38. Exe-

cutors may sue in this court, 38. But can-

not be sued as such, 38. Oath of office, 38.

OfBcer de facto without oath, 38. His acts

bind third persons, 38. Acting without

oath a misdemeanor, 38. He cannot re-

cover his fees in such a case, 38. OfiBce

is void as to him, but valid as to strangers,

39. Natv/re ofjustice^s jwrisdiction, 39. Not
a common law authority, 39. Takes nothin"

by implication, 39. Must comply stricti/

with statute, 39. Amendments, &c., 39.

JURORS : See Jwy, and Trial by jury.

JURY : See li-ial In/ jwy.
JUSTICE : See Jurisdiction, Process, Trial,

Trial by jury. Discretion, Evidence, Judg-

ment, Execution, Appeals. Justice a mate-

rial WITNESS, 237. See Witness.

JUSTIFICATION: Answer of, 979, 980.

KNOWLEDGE: When it must be alleged

in pleading, 310. When in complaints for

torts, 325, 326. Parties presumed to know
the law, 263.

LACHES: Irregularities waived by, 17 to

19. Consequences of, by not appearing,

220 to 222. In applying for adjournment,

343. In serving subpoena, 561. In re-

turning execution, 753.

LAND : When title to, is in question, 29 to 36.

LANDLORD AND TENANT: Complaints
in actions between, 936, 937. Answers, 981.

LAW, QUESTIONS OP: When a question

of law arises, 296. Must be on undisputed

facts, 296. Conclusions of law not alleged

in pleadings, 296. What is such an alle-

gation, 296. Alleging a conversion of

. property, 297. Law presumes legality of

acts, 297, 301. Pacts showing fraud must

be stated, 297. General allegations, when,
allowable, 297. Competency of witnesses

as matter of law, 630. So whether par-

ticular evidence is admissible, 630. So

of construction of written instrument,

630. So whether certain evidence tends

to prove fraud, 630. Rulings by the

justice on the trial, 630. Deciding motion
* for nonsuit, 631. Jury may decide mat-

ters of law submitted to them on the

merits, 631. See also Pleadings, title

Questions of law.

LAW OP OTHER STATES: Presumed to

be like our common law, 388. Foreign

laws must be proved; 367. Contracts made
elsewhere, 301.
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LBADIKG QUESTIONS, 500 to 505. See
Evidence, title Leading questions.

LETTERS : May contain authority for attor-

ney to appear, 226. Contents of, not prov-
able by parol. 400. Croas-examining as to

contents of, 481 to 483. Refusal to pro-

duce-on notice, 405. Written "without
prejudice," 378.

IiEVT: See Execution. Answer of, 979, 980.

LIEN : Answer of, 984.

LIMITATIONS, STATUTES OF: Indorse-
ments on bonds, &c., 395. Answer of, 97 S.

LOSS OF PAPERS : Parol evidence of their

contents, 404. What suffigieut proof of

loss, 405.

LUNATIC: Actions by, 273, 283. .liable

for his torts, 285. Not competent as a

a witness, 368. Liable for torts, 286.

MARRIAGE AND MARRIED WOMEN:
Wife's right to appear for husband, 227.

Married woman needs no guardian, 223.

Actions by and against, 273, . 274, 283.

Liable for her torts, 285. Caunotbe witness

for husband, 369, 370. Admissions of as

against husband, 373. Widow may be
housekeeper, -747, 753.

MATERIAL ALTERATION: See Altera-

tion of instruments.

MEMORANDUM: See Evidence.

MERGER: Of prior negotiations in written

instruments, 461. Prior instrument, how
far in force, 461.

MESNE PROCESS: ^e Process.

MILEAGE: Constable's fees, 713. Sheriff's

fees, 714.

MILITIA; Process not to be served on, 113.

MISJOINDER: Of plaintiffs in actions on
contract, 276. Of plaintiffs in actions for

torts, 284. Of causes of action, 290.

MISTAKE: Answer of, 983. See Amend-
ments.

MISSTATEMENT : Obtaining judgment by,

843.

MONET: May be levied upon, 729.

MORTGAGE: Mortgaged property ma:y be
leried on, 730. Complaint on, 927.

MUTUAL ACCOUNTS: See Aecount Books.

NAME: Fictitious names in process, 44.

Process to state names of parties, 43.

Altering name in process, 42. Signing

name, 42. Trespass for arresting by wrong
name, 44. How stated in complaint, 312,

313. Appeal in whose name brought, 767.

NBOBSSARIES: What exempt as such from
execution, 745 to 752. See Execution, title

NEGLECT: By officer, not presumed, 387.

complaints for, 966.

NEGLIGENCE: Complaint for, 965, 970.

NEW TRIAL, 859 to 874. See Appeal, title

• Nem trial. M
NEXT FRIEND: See Guardian.
NEXT OF KIN: Cannot sue for distribu-

tive share of estate, 270.

NIGHT : Jury retiring to consider their ver-

dict, 617, 618. . Sales on execution not

allowed at, 739. Jury going out on Sat-

urday night, 617, 618, 627. Day begins

and ends at midnight, 47

"^^T II 1 55 ('') Malicious Prosecution, 36.

NON COMPOS MENTIS: See iMnatic, Idiot,
Infant, Guardian.

NON-IMPRISONMENT ACT: Authorizes
short summons, 75. Its effect upon civil

warrants, 88, 89. Its effect upon attach-
ments, 127, 167 to 170. Its effect upon
executions, 715, 716, 744.

NON-RESIDENT: Summons by non-resi-
dent plaintiff, 59, 60. All parties non-
residents, 61. Defendants non-residents,

60, 96. Short summons for, 75 to 81.

Warrants against, 87, 88. Short attach-
ments for and against, 166 to 172.

NONSUIT: Voluntary or compulsory, 579.
Made before cause is finally submitted,
579. Too late after submission to justice

on merits, 579. Motion usually decided at
trial, 579. May be reserved by justice,

579. Grounds for should be stated, 579.
To be pointed out specifically, 580. This
rule applies only where special defect is

intended to be pointed out, 580. Rule not
applied when plaintiff not entitled to re-

cover on whole case, 580. Motion usually
made when plaintiff rests his case, 580.

But may be made at the close of the trial

on all the evidence given, 580. Rarely
granted on the whole evidence, 580.

Usually some conflict of evidence, 580.

Motion denied in doubtful cases, 580. Or
when plaintiff entitled to nominal dam-
ages, 650. Granted if material defect in

plaintiff's proofs, 580, 581. Granted when-
ever verdict would be set aside as against

evidence, 581. Error to deny motion if

nonsuit a matter of right on the case, 581.

No ground of refusal, because jury might
be disposed to disregard evidence, 581.

Defects in proof may be supplied, 581.

Refusal of such evidence sometimes error,

581. If motion made and denied defend-

ant ought not to supply defects, 581. If

supplied during trial by either party, that

is sufficient, 581. Nonsuit granted as to

some of the defendants, 581. Motion to

discharge some of the defendants, 581.

Nonsuit may be granted in replevin, 582.

On appeal any ground may bo urged to

sustain nonsuit, 582. If correct on any
ground, that is sufficient, 582. Nonsuit
when a bar to a new action, 582. Nonsuit
in action brought for tort, and recovery

sought on contract, 582. Judgment of non-

suit, 692, 693. See Judgment^ title Judg-
ment of nonsuit.

NOTARY : Certificate of, how far evidence,

394.

NOTICE: Before bringing action. 2. Of
service of warrant, 118, 119. To be in-

serted in replevin summons, 201. Of ac-

ceptance of offer of judgment, 258. Judi-

cial notice, 303, 304 366, 367. Alleged in

complaint, 318. Producing papers on no-

tice, 404. Form of such notice; 406. To
produce books of account, 451. In a sub-

poena duces tecum, 549. Of application for

commission, 564. Of trial of claim of prop-

erty under execution, 725. Constable's

notice of sale, 738. Of appeal, 7.72. Form
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of notice, 784. Form of notice of stay of

execution, 792. Form of notice to make
return, 812. Form of notice for attaoli-

ment, 815. Form of notice for amended
return, 827. Form of notice of order for,

829. Form of notice of argument, 834«

Form of notice to excuse default, 839.

Form of notice of trial, 863. Form of no-

tice of acceptance of judgment, 868. Of
vicious propensity of animal, 892. Of ap-

plication for restitution, 910. Of taxation

of costs, 916. Form of notice of appeal

to supreme court, 922.

NUISANCE: Complaint for, 962. By keep-

ing open area in public street, 325. Dam-
ages in actions for, 684.

NULLITY : Process issued without author-

ity, 7. Want of jurisdiction judgment
void, 15. Judgment by justice related to

party, 27. Process issued in blank, 41.

OATH: See Affidavit, Process, &o. To affi-

davit, 148. Of authority to appear as
attorney, 22S. That justice is a material
witness, 239. To obtain adjournment, 350.

Administered to witnesses, 472. Statute
relating to, 473. Interpreter's oath, 474.

By witness examined on a commission,
572,

_
On trial of challenge, 604, 605. Of

juror 'on trial of action, 606. Of witness
on trial of action, 607. Of constable retir-

ing with jury, 618. On taking judgment
by confession, 705.

OBJECTIONS: To irregularities in process
or proceedings, 17 to 19. If property
taken, not waived by taking steps in the
action, 20. Objecting before pleading, 235.
T9 witness before swearing him, 370.
Taking objections at trial, 631. Mode of
making, 631. Justice ought to take in

writing, 632. Party may take any number
he pleases, 632. Presumed to be made in

good faith, 632. That evidence irrelevant,

immaterial, incompetent, illegal or improper,
633. Omission to object is a waiver of it,

the matter of the answer, 633. Illegal

633. Asto form of question, 633. As to
evidence given under objection is error,

633. This rule firmly enforced, 634.
Grounds of objection must be fully and
clearly stated, 634. General objection,

when sufficient, 634. As to defect of
paper offered in proo^ 634. As to evi-

dence competent as to one party but not the
other, 634. Several facts offered in con-
nection, 634, Time of taking objection,
634. So that other party might obviate,
634. As to matters of practice, 634. De-
ceptive or unfair mode of taking not
favored by court, 634. Raising for first

time on appeal, 635. "When no appearance
below, may taks as to evidence, 635. Not
so as to pleadings or jury, 635. To juris-

dictions, may be taken at any time. 735. If
ruhng erroneous, but no evidence given
under it, no error, 635. Reasons for de-
cision, 635. Evidence received under
objection must be acted on, 636. Evidence
objected to must be received or rejected,

OBJECTIONS — continued.

636. Parties may. consent to diffevont

rule, 636. Fact assumed below no ob-

jection above, 63G. So if matter treated

as matter of law cannot be called matter

of fact, 636. Fact assumed as proved be-

low, 636. That plaintiff owns chose in

action sued on, 636. Fact assumed to be in

pleadings, 636. That plaintiff is corporation,

or a public officer, 636. Objection to suf-

ficiency of evidence must be taken distinctly

below, 636. Otherwise if no conflict in

evidence, 636. For rejecting legal evi-

dence, 636. Care in taking specific objec-

tions, 636. Taken too broadly will be

unavailing, 637. Several papers-or letters

offered, 637. Evidence valid for one pur-

pose, but not for an other, 637. Offers to

prove state of facts. 637. Sometimes made
very broadly, 637. Ought to be made in

good faith, 637. Ought not to be ambigu-

ous, 637. Agreement that all matters

shall be considered as objected to, uuavail-

ing, 637. Useless as to discretionary mat-

ters, 637. May be waived though origin-

ally vahd, 637.

OFFER OP JUDGMENT: In what actions

allowed, 255. Plaintiff must accept or re-

fuse at his own risk, 255. Offer in actions

of tort advisable, 255. LiberaUty of offer"

in such cases, 255. Who may make the

offer, 256. Not one of several defendants

in torts, 256. Nor in actions on contract,

256. One partner cannot offer, 256. At

what time to be made, 256. Soto to make

offer, 256. Must be in writing, 256. For a

specified amount, 256. Not until after

complaint put in, 256. Plaintiff's election

as toaccepting, 256. Acceptance must be

in writing, 257. Offer to be left with jus-

tice, 257. Acceptance also to be filed with

him, '257. Judgment entered on offer and

acceptance, 257. Plaintiff's liability to sub-

sequent costs, 257. Form of offer of judg-

ment, 257. Form of offer in replevin,

257. Form of acceptance of offer, 257,

Form of judgment on offer, 258. Practice

on entering judgment, 258. Offer and

acceptance'may be by attorney or in person,

258. Form of oath to attorney, 259.

Proving his power .to offer, 259. Ofjer

OF JUDGMENT IN COUNTY COURT, 864. M
what actions, 864. Who may offer, 864.

Propriety of making offer, 864. By one

defendant does not affect costs, 864. May
be made by attorney, 864. At what tints,

and in what cases made, 865. Subject dis-

cussed, 865, 866. Most convenient prac-

tice, 867. Form of offer, and its service^

867. May be by attorney, 868. Served

1^ by copy, 868. Ten days to accept or reject

offer, 868. Acceptance must be writ-

ten, 868. Form of acceptance, 868. Ac-

ceptance must be in writing, 868. Maybe
by attorney, 868. Clerk entering judgment

on offer and acceptance, 868. Form of

affidavit of acceptance, 868. Filing papers

with clerk, 868. Form of judgment on offer,

869. Fffect of refusing offer of judgment,
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869 Offer deemed withdrawn, 869. No
proof of offer allowed, 869. Plaintiff liable

for costs unless he recovers more favorable
judgment, 869. More favorable judgment,
869. Offer $100, recovery $25, 869.
Coimterclaim extinguished, 870. Set-off

balanced or extiiiguished, 870. Need not
recover larger amount, 871. Offer to be
furnished to court, 872. Refusal does not
bar costs accrued before offer made and
refused, 872.

OFFICER: Bond to execute process, 43, 49.

When protected by his process, 49. Can-
not take reward, extra fees, &c., 50. De-
livery of process to, 55, 56. Actions by,

form of process, 64, 65. Officer not bouud
to show his process, 115. Breaking into

outer doors of dwelUngs, 115. Keeping
prisoner securely, 120. Executing replevin

process, 203 to 205. Judicial notice taken
of, 367. Return evidence for himself, 391.

Certificates of as evidence, 421, 422. Pre-
sumed to have discharged his duty, 387.

That he served process in proper county,

6. Damages recoverable by, 678. Liable

for oppressive abuse of process, 685. For
permitting an escape, 686. For neglecting

to levy, 686. Entitled to double costs, 711,

712. Making a levy, and how made, 732.

ONUS PROBANDI: See Evidence, title Bv/r-

den of proof.

OPINIONS: See Evidence, title Opinions.

Justice ought not to give any to parties,

21, 22.

ORDERS: See Appeals. To show cause
against attachment, 814. To file interroga-

tories, 818. Convicting of contempt, 819.

Discharging attachment, 819. For amended
return, 828. For new trial before justice,

853. Conditional for reversal of judgment,
881. Por restititution, 910. Appeal from,

922.

PARTIES : Who to be parties to an action,

264. Plaintiff to be real party in interest,

264. Assignee as plaintiff, 264. Executor,

&c., or trustee, &c., 264. Plaintiffs in

ACTIONS ON CONTRACT, 264. Principals,

actions iy, 265. Suing on contract made
by agent, 265. Right of action cannot be
transferred conditionally, 265. May sell

note and agree not to be paid until col-

lected, 265. Owner of a note not indorsed

may still sue as equitable owner, 266.

Payable to order, and not indorsed, owner
may sue as real party in interest, 266. In

such case possession not evidence of title,

as in ordinary cases, 266. Plaintiff must
be sole owner of demand sued on, 266.

Action by plaintiff for consideration mov-
ing from stranger, 267. Agents, actioi^

iy, 267. May sue on contracts made W
their names, 267. Principal also entitled

to sue, 267. Both cannot sue at same
time, 267. Auctioneer may sue for price,

267. So of factor, &o., 267. So of agent

for foreign corporation, 267. Assignee,

action by, 268. Causes of action arising

on contract, 268. Several owners all must

PARTIES— conimued
join in assignment of demand, 268. Can-
not be actions by separate assignees, 268.
Legal title need not pass if equitable does,
268. Guaranty of note passes with note,
268. Assignee for benefit of creditors may
sue alone, 268. Unliquidated damages may
be,assigned, 268. Survivor entitled to an-
nuity, 269. Claim for money fraudulently
obtained, 269. Note usuriously trans-

ferred, 269. Possession of note or 'check
evidence of ownership, 269. When rule

otherwise, 269. Assignment of demand
may be written, sealed or unsealed, or ver-
bal, 269. Executors and administrators,
actions by, 270. Need not join party to be
benefited, 270. Suuig on note given to

himself, 270. Action by sole acting execu-
tor, 270. Next of kin cannot sue for es-

tate, 270. Transfers by next of kin and
others, 270. Trustees of an express trust,

actions by, 271. Assignee for benefit of
creditors, 271. Consignee or indorsee of

bill of lading, 271. Merchandise broker,

271. Committee of lunatic or habitual

drunkard, 271. Receiver of insolvent cor-

poration, 271. Persons authorized by
statute to sue, &c., 272. Supervisors of

county, 272. Loan officers, Ac, 272. Sup-
erintendents of poor, 272. Supervis-
ors of town, 272. Overseers of poor,

272. Commissioners of highways, 272.

Trustees of school districts, 272. Trus-

tees of gospel and school lots, 272. In

whose name to sue, 272. "Officer suing

to set out title of office, 272. Joint stock

company may sue or be sued in name of

president or treasurer, 272. Suing, on a

note owned by such company, 273. Im-
natics, &c., actions by, 273. Committee of

drunkard, 273. If no committee, lunatic

must sue in his own name, 273. Person
non compos mentis, 273. Infants, actions

by, 273. Action must be in their -name,

273. Next friend must also be joined, 273.

Married women, actions by, 273. She may
sue alone, 273. Must sue alone for her

separate property, 274. May appear by
attorney, 274. But if an infant must have
guardian, 274. Entitled to her own earn-

ings, 274. Husband and wife join where
claim belongs to thera jointly, 274. Join-

der of plaintiffs, 274. Statutes relating to

this subject, 274, 275. Interested parties

must be joined, 275. Assigned demand,
all interested must sue, 275. Cannot split

single claim, and several sue, 275. Re-
covery of rent by heirs-at-law, 275. Ten-

ants in common must all join, 275. One
firm against another, 275. Action by sur-

viving partner, 275. Misjoinder and non-

joinder in actions on controfts, 275. Parties

same as in courts of records, 276. Mis-

joinder of plaintiffs, 276. Objection how
raised, 276. By answer in abatement, 276

By demurrer, 276. By motion for nonsuit,

276. By appeal to correct error, 276.

Non-joinder of plaintiffs, 276. By answer

in abatement, 276. By demurrer, 276. By
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PARTIES— continued.

motion for nonsuit, 276. By appeal to cor-

rect error, 277. Defendants m actions on

contract, 277. Must be against all prin-

cipals guilty of breach, 277. Principal not

agent when sued, 277. Survivors to be

sued, 277. Surety in administrator's bond,

277. Wtw to be defendants under §§ 119,

120 of Code, 277. Does not apply to

several parties to a negotiable bill or note,

278. Partners, actions against, 278. Must
all be joined as defendants, 278. When

. one alone may be sued, 278. Dormant
partner, 278. Retiring partner, 278. Dis-

solution of firm, 278. Ezecutor of part-

ner not suable in this court, 279. Nor can

he be sued at all, unless, &c., 279. Joint

ttock companies, actions against, 279.

May be sued in name of president, trea-

surer, &o., 279. Corporations, actions

against, 279. Infants, actions against, 279.

Contracts voidable not void, 279. A per-

sonal defense, 279. Guardian must be
appointed, 279. Liable for necessaries, 279.

Must join infant with adult defendants,

279. Answer of infancy and proof of it

discharges him, 279. Married women,
actions against, 280. Statutes relating to,

280. Debts of wife before marriage, 280.

Law does not affect vested rights of credit-

ors, 280. Husband liable for family neces-

saries, 280. Her separate property or

earnings not liable for husband's debts, 280.

Principal and surety, actions against, 280.

One promise absolute, the other conditional,

280. Cannot be joined as defendants, 281.

"Where statute applies, all or any may be
. sued, 281. Joint debtors, actions against,

281, If liability joint all must be joined,

281. Statute ezception as to service of

process on all, 281. Cov/nties, towns, and
public officers, actions against, 281. Coun-
ties, board of supervisors sued, 281. Board
must be named, not the individuals, 281.

.Town to be sued by name, 281. Action
against town and county officers to be
.against them individually, 282. Change of
parties, &c., 282. Does not affect pending
action. 282. No abatement of action, but
substitution of parties, 282. Misjoinder of
defendants in actions on contracts, 282. By
answer in abatement, 28'2. By motion for

nonsuit, 282. By demurrer, 282. By ap-

peal to correct errors, 282. Non-joinder of
defendants in actions on contracts, 282. By
answer in abatement, 282. By demurrer,
282. But not by motion for nonsuit, 282.
Plaintiffs in actions foe wrongs, 283.

All injured parties should join, 283. Action
by assignee, 283. Actions by executors, die,

283. By Tiusband and wife, 283. By part-
ners, 283. By corporations, 283. By joint-

stock companies, 283. By town and cownty

officers, 284. By infants, 283. By lunatics,

283. By tenants in common and joint ten-

ants, 284. In actions for penalties, 284.
"When individuals may sue, 284. "WTien to

sue in name of board, &c., 284. Misjoinder

of plaintiffs in actions for torts, 284.

PARTIES— continued.

Remedy by answer in abatement, 284. By
motion for nonsuit, 284. By demurrer,

284. By appeal, Ac, 284. Non-joinder of

plaintiffs in actions for torts, 284. Remedy
by answer in abatement, 284. By motion

for nonsuit, 284. By appeal, &o., 284.

Who to be defendants in actions for tm-ts,

284. Party doing the injury, 284.

Principal liable for acts of agent, 285.

Infants, kmatics, &c., 285. Liable for their

torts, 285. Mairried women, 285. Liable

for her torts, 285. Her husband must be

joined, 285. Prior authority or subsequent

ratification of tort, 285. Action lies against

party assisting in tort, 285. Or who assents

subsequently, 285. This rule does not

apply to infants, lunatics or married women,
285. Ratification must always be made
with full knowledge of facts, 285. Execu,-

tors, &c, 285. Cannot be sued in justice's

courts, 285. Corporations, 285. Liable for

negligence or other torts, 285. Liable for

acts of officers or agents, 285. Bnt not

for willful trespass of agent, 285. Lies

for building a dam across a stream, 285.

Penalties, 286. Those liable therefor must

be defendants, 286. "When only one

penalty recoverable, 286. Cannot be both

plaintiff and defendant, 286. Joinder of

defendants, 286. For torts, plaintiff may
sue one or all, 286. May sue and recover

against all, separately, and then elect

damages, 286. Cannot collect but one

judgment, 286. But may collect costs in

all, 286. Payment of one judgment bars

further recovery, 286. Misjoinder and non-

joinder of defendants, 286. Defendants can-

not object to, 286. Injuries done by animals

belonging to several defendants, 286.

PARTNERS: Actions against, 275, 278.

See Parties to action.

PAPERS: Not in evidence until read, 519.

Executed at same time, . Presumed
to have been executed at their date, 388.

See Filing papers.

PAYING MONET INTO COURT: Effect

of, 384.

PAYMENT: Answer of, 982. Of money,

when presumed to be due, 387, If alleged,

must be proved to be available, 414.

PENALTY: Complaint for, 968. "Witness

need not convict himself of, 510. Actions

for, 284, 286. Pleadings in actions for

32"?. Party not presumed liable for, 414.

PENDENCY OF ACTION : Another action

pending, answer of, 973.

PERFORMANCE : Answer of, 976. Aver-

ments of, in complamt, 317.

PERJURY : "Witness false in one thing, false

•in all, 543. Not to be imputed to \,-ituesses

if possible to avoid such charge, 544. Not
to be presumed, 544. Conviction for, de-

stroys competency of witness, 369. Jury

need not believe perjured witness, 544.

PERSON : Corporation a person, 134.

PERSONAL PROPERTY: May be recov-

ered in replevin, 18.3 to 185. Execution

may be levied upon, 729. Sale of, ho\i
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PERSONAL V-ROVEWTY— continued.

a£feoted by statute of frauds, 741, 742.
Wliat is such, 1 84.

PHYSICIAN : Charges of, in aooouut books,
441, 449. Presumed to have lioebse, 452.
His horse and wagon exempt from execu-
tion, 747, 748. So of liis books and sur-

gical instruments, 746, 747.

PLACE OF TRIAL: Action, where to be
commenced, 52 to 54. Must be in town
where justice resides, 9. ' Must be at place
of joinmg issue if defendant does not ap-

pear, 577. But justice may change place,

577.

PLEADINGS: See Answer, Complaint, De-
mwrrer, Parties to action. General princi-

ples relating to, 259 to 264. Importance
of being accurate, 259. Should show
cause of action or ground of defense, 260.

Value of such a system, 260. Amending
on appeal, 260. Joining issue, what it is,

261. Objections to be then taken, 261.

Must demur then if at aU, 261. May be
written or oral, 261. Denial puts plaintiff

to proofs of his case, 261. Aifirmative

defenses, 261, 262. When preferable, 262.

Must be set up in the answer, 262. Court
must decide on sufficiency of demurrer,
262. Demurrer always raises an issue of

law, 262. No reply allowed to afBrmative

defense, 262. Answer considered as denied,

262. Plaintiff may prove reply without
setting it up in pleadings, 262, 263. Must
demur, if answer objectionable in form or

substance, 263. Parties presumed to know
the law, 263. Amendment of pleadings,

263. Must sometimes be in writing, 263.

Demurrer and decisions thereon, 263.

Complaint to be put in and proved, even
though defendant does not appear, 263.

Pleadings may be read to jury, 638. Gen-
EBAL KULBS OF PLEADING, 292. Forms of

action abrogated, 292. Code introduces a

system of special pleadings, 292. Princi-

ples of pleadings not abrogated, 292.

Change is as to manner of stating facts

either of case or defense, 292. Difference

between pleadings of courts of record

and those of justices' courts, 292. Jus-

tices' courts have • all necessary powers,

29,3. Forms of pleadings, 293. No par-

ticular form required, 293. May be oral

or in writing, 293. Must be in.writing in

some oases, 293. Oral pleadings to be
entered' in docket, 293. Means" material

allegations to be entered, 293. None need
be entered but those made by the parties,

293. Demurrer to pleadings, 293. Effect

may be to require written pleadings, 293.

Written pleadings to be filed, 293. Gen^BlL^lel

carelessness in pleading, 293. Must^e
pleadings and issue, 294. After appearance

must be issue before adjournment, 294.

Unless defendant refuses, &o., to answer,

294 If no pleadings, judgment reversed,

294. Facts are to he stated, 294. Those

allegations which, if true, constitute a

cause of action or a defense, 294, 295.

Not allegations of evidence, 294. Nor of

PLEADINGS— continued.

admissions, 294. Nor of conclusions of
law, 295. State enough to show cause of
action or ground of defense, 295. Means
that all material facts must be alleged, 295.
Rule may be waived by parties, 295. If
no demurrer, any pleading will do, 295.
Questions offact, 296. What such questions
are, 296. Intention sometimes a material
allegation, 296. So allegations of conversion

,

of property are questions of fact, 296.'

So as to assenting to a transaction, 296.

Or whether a fraud has been committed,
296. Or who is in possession of land, 296.

The rule is that every fact put in issue by
the pleadings is a question of fact, 296.

Mixed questions, 296. See also Fact, ques-

tions of. Questions of law, 296. See also

Law, questions of. Arises on undisputed
facts, 296. There can be no mixed ques-
tion of law and fact, 296. Alleging that

a party released is bad, 296. So that de-

fendant is guilty of a breach of duty, with-
out setting out how, 296. So that defend-

ant has failed to fulfill his contract, 296.

May allege act to be wrongfully or unlaw-
fully done, 297. Or that act was fraudulently

done, 297. Or negligently done, 297. Or
that things are unjustly detained, 297.

Such allegations permitted as a matter of
convenience, 297 . Questions of law and fact,

297. Strictly no such questions exist, 297.

Alleged cases of this kind are such as re-

late to necessaries, notices, dUigeuce, &c.,

298. Statement of evidence, 299,. Evidence
ought never to be stated, 298. Allegation

of admissions improper, 298. Not suffi-

cient to allege these facts which would
authorize jury to find verdict, 298. Legal

presumptions, 298. Need not allege what
the law presumes, 298. Fictions in plead-

ings, 299. Positively, 299. Allegations

must be positive, 299. Hypothetical allega-

tions, 299. Such allegations not allowed,

299. Parties should deny or confess and
avoid, 299. This rule must be observed in

drawing answers, 299. Demurrer lies for

violation of the rule, 300. Duplicity, 300.

Cannot blend separate causes of action in

same complaint, 300. How separate causes

of action to be distinguished, 300. Justice

has'power to enforce the rule as to separate

statements, 300. Certainty as to time, place,

quantify and value, 301. Material facts

must be alleged with time, 301. So as to

place which is material, 301. Contract

made elsewhere must allege that contract

valid by law where made, 301. Quantity

and value of articles, 301. Talue a mat-

ter of proof, 302. Facts necessarily im-

plied need not he stated, 302. ImpUed
promise need not be alleged, 302. State

facts, and law will imply promise, 302

Consideration must appear, 302. Mat-

ters impUed may be traversed, 302. Ac-

tion by payee of note, or by holder, 302.

Allegation that defendant made note, is

sufficient without alleging delivery of it,

303. Promises under statute of frauds
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PLEADINGS— continued.

need not be alleged to be in -writing, 303.

Allegations by assignee, 303. In action

of trover, 303. Judicial notice, 303. Such

matters need not be alleged, 303. Nega-

tiving defense, 304. Need not negative

facts constituting a defense, 304. Action

on fire policy need not negative a breach

of conditions, 304. So need not allege

offioer had funds in action for not making
repairs, 304. Need not allege new promise

or part payment to meet statute of limit-

ations, 305. When defendant knows' facts,

less particularly required in pleadings, 305.

Exceptions in a statute, 305. Surplusage,

305. What it is, 305. Does not vitiate, 305.

May be struck out, 305. In trespass, sur-

plusage may impose additional proof on

plaintiff, 305. In torts, sufScient to prove

a case, 305. Repugnant, inconsistent, dec,

305,, 306. What Inconsistent defense, 306.

Denial and afiSrmative defenses not so, 306.

Mow facts ought to be stated, 306. Accord-

ing to their logical and legal effect, 306.

Act done by agent may be alleged as act

of principal, 306, 307. Statute of frauds,

need not allege agreement to be in writing,

306. SufBoient to allege a sale without

stating facts, 30*7. Pacts may be stated if

party prefers, 307. Setting out written

agreements with necessary allegations, 307.

Aceount, how to plead under Code, 307.

Recitals, 307. In a written instrument, set

out constitute part of the aUegations, 307.

Otherwise if instrument does not show
cause of action or defense on its face, 307.

If it shows consideration, a recital of its

contents is a pleading of the facts, 307.

Facts not denied are admitted, 307. General

denial puts complaint in issue, 307. Spe-

cial denial covers facts denied, 307. An-
swer of new matter considered denied, 307.

So new matter by way of reply will be
provable, 307. Admission of complaint by
the answer, 308. May be express or im-

pUed, 308. If defendant does not? appear,

plaintiff must prove his case, 308. Same
rule if issue joined, but no appearance at

trial, 308. If complaint admitted by
affirmative defense, no proof needed, 308.

Admission may be, however, for merely
nominal damage's, 308. Pacts admitted by
pleadings cannot be disproved by evidence,

308. What are material allegations, 308.

Is one that is necessary to constitute a

cause of action or a ground of defense,

308. Test is whether it could be stricken

out and leave sufficient pleading, 309. Spe-

cial damages and matters . in aggravation
may be material allegations, 309. They
are not traversable, 309. Affirmative de-

fense without denial merely entitles to

nominal damages, 309. Facts not alleged

cannot he proved, iO^. Variance not fatal

now, 309. But cannot declare for one
cause of action and recover for another,

309. Special damages must be alleged to

admit proof of them, 309. Affirmative

defense must be pleaded, 309. Defective

PLEADINGS— continued.

pleadings sufficient if not demurred tOj

309, 310. Defense proved without ob-

jection will be well if not pleaded, 310.

Matters in aggravation, 310. Special dam-

ages, 310 What are such, 310. What
are general damages, 310. Amendment to

insert claim for special damages, 310.

Scienter, &c., 310. Knowledge as an

item of cause of action, 310. As a matter

to increase damages, 310. Duly, &c., 310.

Allegation that act or thing was duly done,

311. Proferl, &c., 311. Not made of

papers in pleading, 311. Construction of

pleadings, 311. According to law, 311.

If doubtful, demurrer sustained, 311. To

be reasonable, 311. To be liberal if no

demurrer, 311.

PLEDGED GOODS : May be sold on execu-

tion, 730.-

POSSESSION: Of goods under attachment,

173. Defendant retaining possession, 175.

Of goods by replevin process, 203. Of
goods under an execution, 732. Of laud

provable by opinion, 496. Of lands not a

question of title, 30.

PBACTIOE: See the various titles in this

volume: Process, Summons, Warrant, At'

tachment Replevin, Judgment, Execution

Appeal, Trial, &c., (f«.

PRESCRIPTION: Title to lands cannot be

proved injustices' courts, 35.

PRESUMPTIONS : Every one presumed to

know the law, 43, 263. Presumes every

act lawful and innocent until contrary is

I proved, 297. Definition of term, 386. Of
fact for jury, 386. Of law for court, 386,

Test, whether it is of law or fact, 387.

Sanity presumed, 387. Good motives pre-

sumed, 387. So consequences of act that

they were intended, 387. One not pre-

sumed a wrongdoer, 387. Officer presumed

to have done his duty, 387. Note pre-

sumptive evidence nothing due 'to maker,

but may be rebutted, 387. Money re-

ceived presumed to be due, 387. Letters

received in answer to others sent presumed

to come from person addressed, 388. In-

strument presumed made at date, 388.

Difference in ink, 388. Railroad ticket

uumutUated, 388. Receipt for rent, ^pre-

vious rent presumed paid, 388. Payment of

workmen, 388. As to laws of other states,

388. Pew. presumptions conclusive, 388.

Stand for proof until rebutted, 388. Of

continuance of life, 388. Of innocence of

crime, 389. Conflicting presumptions, 388.

As to contracting with reference to a

general custom, 389.

PfilNCIPAL AND AGENTS Action by
principal, 265. Actions by agents, 267.

Actions against principal, 277, 285. Ac-

tion against agent, 277. Admissions made
by agent, 373, 374, 385.

PRINCIPAL AND SURETY: Actions

against principal and surety, 280. Con-

tract not the same, 280. Admissions of

principal as evidence against his surety,

376. See Attachment bond, Replevin
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fRiyCIPAL AND SURKTY— continued,

bond. Security for warrant, Appeal under-
taking, Adjournment bond, &c., dkc.

PRINTING PAPERS ON APPEALS:
Costs of, caunot be taxed by either party,

916.

PRIVATE STATUTES: Courts take judicial

notice of public statutes, 366. Private
statutes must be pleaded, 303.

PRIVILEGE: From arrest, U2 to U4, 120.

'From serving on a jury, 590 to 593, 600.

From testifying, 508, 511. From arrest on
exffijution. 744.

PROCEEDINGS, "WHEN STATED : Wlien
defendant served with process by fraud,

51. For appearance of absent witness,
343.- To allow witness to procure paper,

638. On appeals to county courts, 789 to

791.

PROCESS: See Actions and process, 39.

Action defined, 40. Forms of action abol-

ished, 40. Who plaintiff, and who defend-

ant, 40. What process is, 41. Different

kinds of in justices' courts, 41. To be in

name of people, 41. To be in English, 41.

Abbreviations, figures, &o., 41. Bad Eng-
lish no harm, 41. Must be signed, 41.

Must not be issued in blank, 41. ' Object of

this statute, 42. Amending date or names
of parties, 42. Need not be signed in per-

son, 42. Violation of statute a misdoi
meaner, 42. Clerical errors by mistake

no offense, 42. Intendment in favor of in-

nocence, 43 . Must be properly directed, 43.

OfBoer not bound to execute process not
directed, 43. Liable for executing process

not directed to him by name or as a class of

officers, 43. To state name of plaintiff, 43.

To state name truly aud accurately, 43.

But one name known to the law, 43.

Names of all the plaintiffs to be stated, 43.

Parties' names to be stated in' full, 44.

Town and county officers, with name of

office, 44. Representative character, how
stated, 44. Actions by infants, 44. By
executors or corporations, 44. By lunatic,

44. To state name of defendant, 44. Ficti-

tious names, 44. Allowed in summons or

warrant, 44. Not allowed in attachments,

45. Belurn day, 45. Summons and attach-

ment must have, 45. Must state time and
place of return, 45. So of the constable's re-

turn of service, 45. Time, how computed, 45.

Exclude day of date and include return

day, 45. Sunday intervening day, 45.

Short summons issued Saturday returnable

Monday valid, 46. Long summons, 46.

Fractions of a day not counted, 46. Same
rules apply to service of process, 46. Plea

in process, 46. Need not now be stated,

46. Issuing or service on Sunday, 46. fjpv

on day kept as Sabbath, 46. Day is

twenty-four hours, 47. . Sunday begins and

ends at midnight, 47. Election or town

meeting days, 47. For penalties to be in-

dorsed, 4=1: Mode of indorsing, 47, 48.

As to amount of jwisdiction, 48. Deputing

person to serve process, 48. Who may be

deputed, 48. Constable cannot make dep-

PROCESS— continued.

uty, 48. Form of deputation, 4S. Must be
'SA request of plaintiff, 49. Officer, when pro-
tected by process, and when not, 49. Minis-
terial officer protected by process regular

on the face, 49. Knowledge of defects

does not change the rule, 49. If void ou
face, no protection, 49. Officer may, but
not bound to execute invalid process, 49.

Officer bound to execute process, 49. Re-
fusal to swear witness a misdemeanor, 49.

Refusal to serve process indictable, 49, 50.

May demand fees in advance, 50. May be
bad faith although not willful, 50. .Sick-

ness as an excuse, 50. Officers cannot take

reward, extra fees, &c., 50. Nor recover

extra pay although promised, 50. Process

amendable, 50. Waiver of defects in pro
cess, 50i When set aside for fraudj 51.

La* jondemns fraud, 51. Justice not to

tol«?ate abuse of his process, 51. Setting

asiSe process fraudulently used, 51. Party

inveij^led within jurisdiction by fraud, 51.

Served by constable in his own favor, 52.

May serve summons, 52. Cannot be de

puted to do so, 52.

PROCHIEN AMY: Who is such, 229, 230.

See Appearance, Gua/rdiam.

PRODUCTION OP PAPERS : See Evidence,

title Production of Papers, &c.

PROPERT : Not now required in pleadings,

311, 317. See'Pleadings, title Profert.

PROOFS: See Evidence.

PROMISE: Alleging in pleadings, 317.

Need -not allege to be in writing, 303.

How proved, see Admissions, Sandwriting,

&c. See Agreements, Bonds, Undertakings,

&c.

PROPERTY: What liable to execution, 729.

What exempt from execution, 745. What
may.be attached, 173. What not to be
replevied, 191.

PUBLIC POLICY: How far it operates to

exclude evidence, 364. Its- effect' as to

conclusiveness of judgments, &c., 424.

PUIS DARRIEN CONTINUANCE: Nature

of defense, 582, 583. Form of answer of,

985.

PURCHASER: At execution sale, 741, 742.

What title he gets on such sale, 741:

QUESTIONS OF PACT: See Fact, gues"

tion of. Law, question of. Mixed question.

Pleadings, Trial, Evidence.

RATIFICATION: Of irregularities, 17 to

19. Of acts of agent,

REASONS FOR DECISION: Of no conse-

quence if decision right, 582, 635.

REASONABLE DILIGENCE, TIME, See.:

How alleged in pleadings, 301, 310; A
question of fact, 629. Mixed question of

law and fact, 298. In serving summons,

67. In serving warrant. 111. In serv-

ing replevin process, 202, 203. In ap-

pearing in action, 220 to 222. In discover-

ing irregularities before pleading, 235.

For witness to appear at trial, 551, 555.

RECEIPTS: Open to explanation or con

tradiction, 468. Mistakes may be shown
(see illustrations), 468; Conclusive if not
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RECEIPTS— continued.

explained, &o., 469. Given on settlement

of disputed matter conclusive, 469. Wken
part of a contract conclusive, 469. Given

to settle claim for damages, 469. Re-

ceipt for purchase price not conclusive, 469.

I'resumptive evidence of settlement, 388.

Of payment of previous demands, 388.

ftECEIPTOR: Constable may take receipt

for goods, 734. Form of receipt, 734.

Action against him, 735. Of attachment

property, 174.

RECORD: Presumptions in favor of courts

of, 20, 21. Generally conclusive evidence,

388. Admissions of party do not supply

place of, 398. May be proved by examined

copy, 400. Justices' dockets, how proved,

401. Not by parol evidence, 401. Docket

not contradicted by parol evidence, 403.

Not direct evidence of a fact, 423. Con-

clusive between parties, 424. Strangers

to, not bound, 424. "When stranger may
take benefit of, 425. Judgment, how far

conclusive, 425. Justice cannot alter dock-

et, 701, 702.

RECORDING: See Filing papers, &c.

RECOUP, RECOUPMENT: Answers of,

977, 978. As an affirmative defense, must
be pleaded, 309.

RELATIONSHIP: Disqualifies justice, 24

to 28. Or juror, 593, 599. Or constable,

599. Goes to credit of witness, 530.

RELEASE: Answer of, 978. Sealed agree-

ment not released by parol, 470. Cannot
be contradicted as to terms or legal effect

by parol evidence, 467.

RELEVANCY: See Evidence, title RelevaTicy

of evidence, die.

R EMEDT : Prehminary considerations to be
weighed before bringing action, 1 to 4.

Generally where there is a right ihe law
will give a remedy, 648, 649.

REMITTING: Verdict or judgment, 698.

REMOVAL : Of property when a ground for

an attachment. See Atixichment. Of goods
levied on, 732, 733.

_

RENEWAL: Of execution. See Execution.

RENOUNCING BENEFIT : As to jury, or

as to taking oath, 618.

REPLEVIN: Natwe of the action, 1S3. No-
twre of the property to be taken, 183. Lim-
ited to personal property, 183. What is

personal property, 184. What is real

estate, 184. Plaintiff may recover notes,

bills, bonds, mortgages, books of account,

evidences of debt, &o., 185. May recover
paid note, receipt, &o., 185. What title or

' right plaintiff must have, 185. Actual
owner entitled to possession, 185. One
having right to immediate possession, 185.

Officer having lien, 185. Where trespass

or trover wiU lie for taking, 185. Excep-
tion to this rule, 185. It is a defense to

show plaintiff not entitled to immediate
possession, 186. Value of property, 186.
Demand before action, 186. Time of claim-

ing delivery of property, 186. Must be affi-

davit in all cases, 186. Who to draw
affidavit, 186. Justice not bound to draw

REPLEVIN— continued.

it, 187. Before sworn to, 187. Jnstiw

bound to administer oath to, 187. Attor

ney may draw affidavit, 187. Also prope)

for justice to draw it, 187. Justice get?

paid by the folio for the service, 187. Fee

is part of the costs, 187. Party employing

justice is primarily liable, 187. Who to

dra/w copies for service, 187. Constable not

bound to do it, 187. He may do it if re-

quested, 187. Entitled to pay, 188. Plain-

tiff must furnish complete papers, includ-

ing copies for service, 188. PrintedJjlankB

may be used, 188. Who to make affidavits,

188. By plaintiff or By agent, 188. By any

person knowing the facts, 188. Affidavits

not to be entitled, 189. IBelief as to facts

stated, 189. Description of the property,

189. To be particularly described, 189.

If this cannot be done give best possible

description, and of place, &c., 189. Horse

how described, 190. Note how described,

190. Information the object in view,

190. Ownership, how stated, 190. Right

to immediate possession., how stated, 190.

When plaintiff claims as bailee, 190.

Or by virtue of a hen, 190. Action lies

whenever plaintiff entitled to immediate

possession, 190. Stating facts showing

right by levy, lien or other special mode,

191. Wrongfully withheld, &c., 191. Cause

of detention, &c., 191. Law requires a

statement of the cause of detention by de-

fendant, 191. Must state best knowledge
upon subject, 191. Not taken for amy tax,

Jme, &c., 191. Must show affirmatively

that property was not taken for fine, tax,

&c., 191. If taken on execution or attach-

ment must show it exempt, 192. How to

show it, 192. Actual valy£ ofproperty, 192.

General rules as to affidavits, i 92. Indors-

ing direction upon affidavit, 192. Form of

indorsement, 192. Gonl/roverting affidavits,

192. This cannot be done, 192. To retain

possession of property defendant must give

undertaking, 192. Defective affidavits, 193.

Amended in supreme court, 193. No rea-

son against doing it in justices' courts, 193.

Form of affidavit in ordinary cases, 193.

Form to recover exempt property, 194.

Articles exempt absolutely, 194. Pacts as

to exemption, how stated, 195. Form of

affidavit made by agent, 195. Must he se-

awrity in all cases, 195. Security, must be in

writing, 195. Statute requires writing, 195.

Bond is proper form, 195. Whx) to execute

bond, 195. Plaintiff with one or more

sureties, 195. Justice not to approve any

but good sureties, 196. Penalty of bond,

196. Double the value of the property,

«96. Condition of the bond, 196. To be

rawn with care, 196. That plaintiff will

prosecute the action, 196. That property

shall be returned if return adjudged, 196.

That the sureties will pay any sum ad-

judged against plaintiff for any cause, 196.

Approval of sureties in bond, 196. To be

indorsed on bond, 196. Must be done be-

fore actioE commenced, 196. Approvai
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REPLEVIN-
required by statute, and indispensable, 196.
LAivery ojhond to justice, 197. He should
file and preserve it, 197. If a breach
occurs, to deliyer bond to defendant, 197.
Justice should retain possession until

after the trial, and until breach, 197.

Either party entitled to a copy of it, 197.
Ammdrrumt of bond, 197. New sureties
allowed, 197. Liability of such sureties,

197. Idability of the sureties in the hand,

197. To pay costs and damages if plain-

tiff fails in the action, 197. Or does not
return property if required, 197. Liability

continues on appeal even to court of ap-
peals, 197, 198. Form of bond, 1^8. Sum-
mons, when to ie issued, 198. After proper
affidavits and bond, &c., 198. Delivery of
papers and copies to constable, 199. Stat-
utory requirements of summons, 199. Must

' be a summons, 199. Notice in the sum-
mons, 199. Summons to be directed to

defendant, 199. To specify a time and
place for appearance, 199. Time not to

exceed twelve days, 1 99. Ordinary time to

be given, 199. Either long or short sumr
mons as the case may require, 199. Long
SwmmoKS, 199. In what oases, 199, 200.

Short summons, 200.
, In what cases, 200.

Must be a summons and not a warrant,
200. No process but summons allowed,

' 201. Notice in summons, 201. Summons
not to describe property, 201. Form of
summons, 201. It is process, and runs in

name of people, 202. .Sbevioe of eb-
PLEVIN PEOCBSS, where to be made, 202.

Must be in county where process issued,

202. When to be served, 202. Property to

be taken forthwith, 202. Copy of affidavit,

summons and notice to be served without
delay, 202. Cannot be served after return

day, 202. Bow to be served, 202. To take

property forthvrith, 203. Not to take any
' but defendant's property, 203. Separating
from a larger mass, 203. If property not

• particularly, place of location should be
pointed out, 203. Breaking buildings, 203.

Demand to be first made, 203. Searching
inside of building, 203. "What conceal-

nJent means, 204. Reasons for allowing

house to be broken, 204. Constable may
call power of county, 204. Duty to assist

officer on demand, 204. Process defective

on face, all parties trespassers for execut-

ing it, 205. Building cannot be broken
unless property concealed in it, 205. Offi-

cer breaks it open at his peril, 205. If

property not aU found, must take what is

found, 205. Officer must take property

notwithstanding any resistance, 205. Serv-

ing copies on defendant, 205. Copy must
be served by personal delivery, 205.

Constable comparing papers before service,

205. He is liable for false return, 206.

Serving copies on defendants agent, 206.

leaving copies at defendants residence, 206.

If property taken copies to be left at usual

place of. abode, Sec, if defendant not found,

206. Cannot serve thus on agent, 206.

Wait 11—156

REPLETIN— continued.
If no service made constable to return that
fact, 206. Delivery of property to plaintiff,
Defendant may except to plaintiff 's sure-
ties, 206. Or he may demand return of
property, 206. He must give undertaking
to do that, 206. "When to deliver property
to plaintiff, 206. "When not to deliver to
plaintiff, 207. Constable to retain posses-
sion untU return day, 207. Sureties need
not justify until return day, 207. Oon-
stable's retwrn, when to be made, 207. Wliat
the return should slww, 207. Must be ac-

cording to actual facts, 207. Facts should
be stated fully in return, 207. Should state

time and manner of service, 207. Should
be signed by constable, 207. Return to
be made on the original summons, 208.
Annexing papers together, 208. DeUvery
of them__to the justice, 208. Forms of re-

turns, 2(5'8 to 210. Proceedings on part of
defendant, 210. May except to plaintiff's

sureties or demand a return of property,

210. But exception must be made at least

two days before return day, 210. Notice
of, must be in writing, 210. Copy must
be served on plaintiff or constable, 210.

How served if neither fouud, 210. Form
of notice, 2] 0. "Who may serve notice, 210.

Proof of service, form of, 211. If not
served two days before return day right to

except waived, 211. If properly served
sureties must justify, 211. Form of oath

to sureties, 211. Reducing statement to

writing, 211. Defendant's right to exam-
ine sureties. 211. Several sureties may be
allowed, 212. Returning property to defend-

ant, 212. If defendant excepts to suieties

he cannot demand return of property, 212.

Demand must be made before return day,

212. Need not be made on plaintiff or

constable, 212. Only necessary to give

undertaking and file it with justice, 212.

It must- be executed to plaintiff, 212. Must
be filed with justice before return day, 212.

Sureties may justify on return day, 212.

Form of bond for return of property to de-

fendant, 213. Need not be approved by
justice, 213. New sureties maybe substi-

tuted, 213. Claim of property by third per-

sons, 214. Must be one affidoicit in such

case, 214. Affidavit must state grounds
of right or title of claimant, 214. Must
state particulars of right or title if claimant

does not own property, 214. Affidavit to

be served on constable, 214. Constable

should notify plaintiff, 214. He should

demand bond of indemnity from plaintiff,

214. Time to procure sureties in such bond,

214.- If bond given property to be given

to plaintiff, 214. Claimant capnot maintain

action but must give affidavit, 214. Form
of affidavit, 215. Form of bond to constable,

215. It need not be approved by justice,

216. Qualifications of sureties, 216. Claim-

ant need not give bond, 216. Replevin

against defendant for the property, 216.

Owner of property may maintain replevin

against constable, 216. No such demand



1242 GENERAL INDEX.

REPLEVIN— continued.

necessary iu that case, 216. Damages in

action of replevin, 692.

REQUEST: When to be aUeged iu com-
plaint, 318. To charge jury, 612.

RBSCINDING : Damages for rescinding con-

tract, 654.

RESIDENCE : Difference between residence

and domicil, 62. Every person has one,

62. Non-resident cannot be sued by long

summons, 62. In cases of short summons,
80. Leaving copies of process or papers

at, 68, 174, 206.

RETURN: Return of summons, 72. Con-

stable must make and sign, 72. When
to be made, 72. Must be in -tvriting and

indorsed on process, 72. Justice no juris-

diction without it, 72. Where there are

several defendants, 73. Of service of

process on corporations, 73. Must state

time ,and manner of service, 74. Falsity

of, assigned as error of fact, 74. Defend-

ant may controvert truth of, 74. Forms of,

to m/mnwns, 74, 75. Forms ofreiim-ns to war-

ranis, 120. Retup.w of attachment, 180.

To be do~he with care, 180. When to be
made, 180. To be in writing and signed,

180. To show manner of service, 180.

Leaving copy attachment and inventory,

180. To state whether personally served,

180. Return as to joint debtors, 180.

Forms of returns to attoichments, 181. When
justice to proceed on return day, 182j Is-

suing summons, 182. Forms of returns to

summons, 182. Return to be indorsed on
attachment, 182. Delivery of papers to

justice, 183. Return, though false, protects

justice, 183. Return of replevin pro-
cess, 207. When to be made, 207. What
it should show, 207. Forms of returns,

208, 209, 210. See also Replevin. Return
OF execution, 755. Need not return be-

fore return' day, 755. May return before

that time, 755. Forms of returns, 755, 756.

Return on appeal. See Appeals.

SALE : Property sold on execution, 741, 742.

Damages for breach of contract of sale

659. Breach of warranty, 663.

SANITY : Is presumed," 387.

SCIENTER : See Knowledge.

SEAL: What a seal is, 160. Process may
be sealed or without seal, 41. Certificates

under official seal, 421. Public officer's

seal need not be on wax or wafer, 421.

Imports more solemnity than unsealed
writing, 456. Not so conclusive but con-
sideration may be impeached in this state,

456, 464. Papers returned with a com-
mission need not be attached by seal, 576.

See Bored, Covenant, Undertaking, Security,

Process. Execution of sealed instrument,

428. Need not be any to justice's return,

803.

SECURITY: See Bond, Undertaking, Short
Summons, Warrant, Attachment, Replevin,

Adjournment, Appeal.

SERVICE OP PROCESS: See Officer, Sum-
mon, Warrant, Attachment, Replevin, Eocecu-

tion, &o.

(a) On notice

SET-OFF: Answer of, &78.

SETTLEMENT: Giving note evidence o^

387. Receipt is evidence of, 468, 469.

SHERIFF: Action against for an escape, 57

Bound by admissionsof deputy, 374. When
such declarations not admissible, 374. Costs

and fees on execution, 714. Execution

issued to him by county clerk, 716. May
levy on money and apply it on execution

without sale, 729. Return to attachment

for contempt. 816.

SICKNESS : When excuse for not performing

a contract, 318. Excuses officer from ser-

vice of process, 50. When ground for an

adjournment, 355. Excuses attendance of

juror, 593.

SIGNATURE, SIGNING: Process to be

signed, 41, To return of process, 72. See

Summons, Warrant, Attachment, Replmin,

Process. Proof of, 428, 432.

SILENCE : When construed as an admission,

380. When an estoppel, see Answer of

estoppel, 984. Should be observed during

a trial, 616.

SPLITTING DEMANDS: Law does not

tolerate, 287. Rule the same either as to

contracts or for torts, 287, 288.

STAMPS: Process must be in some cases.

See Vq). I, title Stamps. Must be on power
of attorney, 229. Must be on confession

of judgment of $100 or more, 705,a

STATUTES: See Vol. I, for numerous stat-

utes. Jurisdiction conferred by, must be

strictly complied with, 14, 15, 16. Ad-
vantages given may be waived, 17 to 1?.

Public statute need not be pleaded, 303.

But private ones must, 303. General

statutes noticed judicially, 366, Foreign

laws must be proved, 367, 388. How they

are proved, 41 8. Must be complied with

to stay execution, 792.

STAYING PROCEEDINGS: Staying exe-

cution on appeal, 789. In cases of new
trial security must be given, 789. In

other oases security may be given or

omitted, 790. Defective security amend-
ed, 790. Form of wndertakmg to stay

proceedings, 791. Delivery of undertak-

ing to justice, 791. Certificate by justice,'

791, Service of certificate, Ac, on ofScer,

792. No stay until statute complied with,

792,

STIPULATION: For allowing an adjourn-

ment to plaintiff, 342.

STRIKING OUT EVIDENCE: Cannot with-

draw books of account, 450. Striking out

evidence of witness who died before cross-

examination, 615. Illegal evidence may
be struck out on motion, 635. Striking

out illegal evidence does not obviate a valid

, objection, 905, Power of court to do so,

400, 485, 487.

STRIKING OUT NAMES: Authority to d"

so, 276, 277.' On judgment in actions fo

torts, 696, 697. In actions on contract,

697.

STRIEIING OUT PLEADINGS: Justice has

no power to do this, 615. On answer of

title, 251.

of appeal, 786.
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STJBPCEITA: Material witnesses to be sub-
poenaed, 548. Wlio to issue subpoena,

548. Proof to obtain it, 548. Ad testifi-

candwm, 548, 549. Diices tecum, 548, 549.

Forms of, 549. Describing papers in duces

teium, 549. Producing papers in obedience

to it, 549. Liability for not producing,

549. Exemption from producing, 549.

Court decides as to production, 550. "Wit-

ness must bring paper with him, 550.

Exception when he has no control over it,

550. Not compelled to produce a chattel,

550. Notice to produce, and refusal, au-

thorizes parol proof of contents, 550.

Party may serve as many subpoenas as he
chooses, 550. How filled up by justice, 550.

Names may be inserted at any time, 550.

Must be served so as to give witness a

reasonable time to attend, 551. Reason-
able time for travel allowed to witness, 551.

But he cannot limit it to 30 miles a day, 551.

He need not travel on Sunday, 551. Ser

vice of, must be personal, 551. On
married women must be on her and
not on husband, 551. Where service

to be made, 551. Must be in county

of justice, or adjoining county, 551.

May be In witness's house, 551. Right

to enter house to make service, 551.

Evading service, 551. Must pay fees to

witness, 552. Party entitled to fees like

other witnesses, 552. Witness not bound
to attend until fees paid, 552. Nor need

he be sworn although present, 552. Party

to tender fees to' witness if trial will last

more then one day, 552. Witness may
waive fees, 552. May accept board and
expenses in lieu, 552. If two suits at same
time may draw pay in both, 552. Party

cannot charge fees unless he attended as

witness, 552. Fees not taxable unless wit-

ness was paid or actually attended, 553.

Amount of fees, 553. Witness duly sub-

poenaed bound to attend, 553. Por neglect

liable to fine and for damages, 533. But
must be shown to be material before action

\W1 lie against bim, 553. Must show that

action failed because of his absence, 553.

Official proof of officer's proceedings, 553.

In action against witness plaintiff need not

show jury impanneled, nor that there was a

a good cause of action, 553. Witness may
show that he knew nothing about the case,

553. Subpoenaing one vexatiously a con-

tempt, 553. If nonsuit voluntarily submit-

ted to when written proof available no

action lies against witness, 553. Witness

attending at request entitled to fees al-

though not subpoenaed, 553. He cannot in

any case, recover more than statute fees,

554. Cannot recover for loss of time, 554.

Exception to the rule as to witnesses of

skill, 554. Witness need not be sworn
until paid, 554. Subpoenaed by both par-

ties, taxing fees of, 554. Must testify on

eross-examinatiOH, . 554. Exempt from

arrest while attending, 554. But must

have been a subpoenaed witness, 555.

Witness from another state, 555. Reason-

SUBPCENA— continued.

able time for going and returning, 555.
Privilege from arrest personal, 555. At-
tachment against defaulting witness, 555.
Must be proof of materiality of service of
subpoena, and of non-attendance, 555.
Proof, by whom made, 555. How made,
555. Witness must show good excuse or
hable to attachment, 556. Calling him in

open court, 556. Form of affidavit for
attachment, 556. Mrm of oath to prove
service of subpmna, 556. Proof of materi-

ality of witness, iy whom made, 556. Form
of constable's return to subpoena, 561. Proof
of materiality by agent or attorney, 557.

Part^ should see that witnesses are pre-

sent when the cause is called, 557. Hold-
ing open to procure them, 557. Holding
open for return of attachment, 557. Ad-
journment for that purpose, 557, 558.

Second and further adjournments, 55 S.

Form of attachment against witness, 558.

Delivery, execution and return of it, 558.

Form of return, 558. Pees of constable, by
whom paid, 558, 559. Party must if wit-

ness excused, 558, 559. Witness must
unless excused, 558, 559. Form of oath as

to excuse, 559. Witness to be interrogated

by justice or tne person procuring the at-

tachment, 559. Justice's costs and fees,

559. Imposing fine upon the witness, 559.

Witness disobeying subpoena liable to fine

and imprisonment, 559. Opportunity of

being heard before fine, 559. Excuse must
be upon oath, 559. Amount of fine, 559.

Circumstances in mitigation, 560. Sum-
mons to procure attendance of witness, 560.

When to be returnable, 560. To be per-

sonally served, 560. Form of summons,
560. Form of return, 561. Service, by
whom made, 561. Proper return necessary

to jurisdiction, 561. Conviction of fine to

be entered in docket, 561. Form of con-

viction, 561. Pine must be paid, 561. Ex-
ecution to collect, 561. Imprisonment for

want of property, 561. Levy, and sale of

property, 562. No action lies against jus-

tice, 562. Review is by appeal, 562. Form
of execution to collect fine, 562. Remitting

fine by county court, 562.

SUBSCRIBING WITNESS, 428. See Eoi-

dence, title Subscribing witness.

SUMMING UP: Latitude allowed to coun-

sel, 617. Must confine hipiself to the case,

617. What may be objected to, 617. Brief

for trial, 546. Hints relating to summing
up, 609 to 611. Argument of an appeal,

835, 836.

SUMMONS: See Process. Long- summons,

59. The common or usual process, 59.

Issues of course without proof or security,

59. Cannot be taken in all cases, 59. May
always be taken against resident de-

fendants, 59. Bj non-resident plaintiffs,

59. , Against railroad corporations, 59.

So as to other corporations, 60. Non-

resident plaintiff may take without oath or

security, 60. Joint debtors may be sued

by, even though one of them non-resident,
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SUMMONS — continued.

60. Otherwise where debt several or joint

and several, 60, 6l'. Infant joint debtor

defendant, 61. Part non-resident plain-

tiffs and all resident defendants, 61. If

defendants all non-residents long summons
never proper, 61. Long summons never
proper against non-resident, in action for

tort, 61, 62. Nor in actions when defend-

ant liaijle to arrest, 62. Party who is

not a resident of a county cannot be sued
in it by long summons, 62. Summons
must be long or short, 63. Cannot be a

five days' summons, 63. Requisites of by
statute, 63. Form of summons, 63. Pre-

sumed to be in proper form, 63. Mode of

stating names of parties, 63 to 65. See-
vice OE SUMMONS, 65. Duty of con-

stable to serve it, 65. Private person
may be deputed, 65. Plaintiff cannot be

' deputed, 65. Constable may serve sum-
mons in his own favor, 65. May charge
fees, 65. Liable for false return, 65. Any
constable of county may serve, 65. Form
of service, 65, 66. Cannot be served on
Sunday, 66. Nor on election or town
meeting days, 66. Nor on Saturday kept
as Sabbath, 66. Must be served in the
county, 66. Service out of the county
void, 66. Presumed to have been served
in proper county, 66. Entering dwelling
to make service, 66. Constable bound
to search for defendant, 61. Summons,
how served, 67. May be read, or con-

tents stated, 68. Reading may be in-

sisted upon, 68. Defective mode of ser-

vice, 68. Defendant running away after

service begun does not avail him, 68.

Service when defendant is in dwelling, 68.

When service must be by copy, 68. When-
it may be by copy, 68. When service by
copy valid, 68, 69. Service upon non-resi-

dent must be personal, and not by leaving
copy at hotel, 69. Service by copy when
statute of limitations is about to attach, 69.

Or to avoid set-off, 69. Or -sphere a warrant
may be issued, 69. Personal service essen-

tial to jurisdiction, 69. Service on corpora-

tions, 69 to 72. Service on its officers or

agents, 69 to 72. May be on president,

secretary, treasurer, director or managing
agent, 7 1. Who is such a managing agent
and who not, 71. Service by deUvering a
copy of summons, 71. , Constable must make
a return, 72. It must be written and
signed, 72. Summons to be returned be-
fore return day, 72. In replevin must be
done forthwith, 72. Return must state

time and manner of service, 72. Jurisdic-
tion depends upon valid service and return,

7 2. Justice cannot proceed without return,

72. Nor if return is defective, 72. It

must show time and manner of service, and
that it was personal, 72, 74. Showing
regular service affirmatively, 73. Where
several defendants return should show
what was done to each of them, 73. Re-
turn where service on corporation, 73.

Must show all necessary facts, 73. False

SUMMONS— continued.

return alleged as error in fact, 74 May
be controverted on return day, 74. Forma

of returns, 74, 75. Short summons, 75.

First authorized, when and how, 75. Takes

place of old warrant in some caseSJ 75.

When warrant must issue instead, 76.

Proper for non-resident plaintiff against

resident defendant, 76. Proper agaist non

resident defendants, 76. Cases in which

short summons is proper, 11, 78. Cases in

which it is not proper, 78, 79. Corpora-

tions may be sued by, 80. What necessary

to authorize short sv/mmons, 80. Must
always be an affidavit, 80. No bond re-

quired of resident plaintiff, 80. Otherwise

of non-resident plaintiff, 80. He must give

Jpoth affidavit and bond, 80. Justice can-

not dispense with affidavit, 80. Whatfacts

should he stated in affidavit, 80. What facts

when plaintiff resident and defendant non-

resident,- 80, 81. Belief of cause of action

sufficient, 81. Must show defendant non-

resident, 81. Form of affidavit, resident

plaintiff, non-resident defendant, 81. .Need
not be made by plaintiff in person, 82.

Facts to be stated by non-resident plaintiff and

resident defendamt, 82. Form of affidavit in

that case, 82. Must be security, though

not necessarily in form of boud, 83. Form
of bond in siich a case, 83. Bond, by whom
executed, 83. Sureties should be responsi-

ble, 83. Facts to be stated when all norirresi-

d^nts, 84. Form of bond in that case, 84,

Bond must be given, 84. Condition of

bond is to pay any sum adjudged against

plaintiff, 84. Waiver of condition, 84
Security must be ' given before the sum-

mons is issued, or it is too late, 84. .

Amendment of bond, 84, 85. Liability of

surety in bond, 85. Whether liable to

costs of appeal, 85, 86. Application ' for

summons need not be in writing, 86. Dif-

ference as to security between summons
and attachment, 86. Deposit of money, 86.

Form of short surtimons, 86.

SUNDAY : Process cannot be issued on,

46. Nor served, 46. Saturday, when
treated as Sunday, 46. Holding court

open over, 618. Jury going out on, 617.

Receiving verdict on, 627. Cannot enter

judgment on, 627. Witness need rot

travel on, 551.

SUPERVISORS: Form of summons ta

action by, 64. Statement of name and

title in summons, 272. Parol proof to

show title of office, 463. Action by board

of, 281.

SURETY : In actions by short summons, 80

to 86. By attachment, 157 to 164. By
warrant, 105 to 107. Of replevin, 195 to

198. On answer of title, 248 to 250. For

adjournments, 351 to 354. On appeals to

county court, 789 to 793. On appeals t

supreme court, 919, 920.

SURPLUSAGE: What it is, 305. UsuaUy
does no harm, 305. May be struck out, 305.

May sometimes require additional proofj

305.
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SURPRISE : Defendant not to be entrapped,
61, 120. Preparation to avoid, 546, 547.

i.(^ourDment granted to relieve, 355, 356.

Relief against, by appeal, 840 to 852. By
act of fraudulent witness, 523 to 525.

SURVITOR: When to be plaintiff, 2Y5.

When to be defendant, 278, 279.

SWORN COPIES: Proving records by, 400,

418, 419. Proving justice's docket by,

402. Copy, how made and compared, 419.

TAXING COSTS: See Costs. Judicial act

by justice, 710. By county clerk in appeal

pases, 916, 917. Review of taxation, 916,

917.

TEAM: Exempt from executioii. 747, 748.

TELEURAPH: Company, when liable for

damages, 6p6.

TENDER: Answer of, 919. Consistent with
a denial, 306.

TITLE TO LAND: In what actions answer
may te interposed, 245. In every action in

which title to laud may properly come in

question, 245. Time of interposing the de-

fense, 245. Must be at joining of issue,

245. Cannot be done afterwards, 246.

Answer may be amended, 246. Who may
interpose the defense, 246. Title in defend-

ant or in stranger, 246. Title in one de-

fendant, 246, 247. Title as defense to one

of several causes of action, 247. Defense as

agent or servant of owner, 247. How to

plead title, 247. Must be written signed

answer, 247. Oral answer a uuUity, 247.

Undertaking to be given, 248. Condition

of undertaking, 248. Failure to comply
with statute forfeits right to prove title,

,

248. If answer and bond sufficient, action

must be- dismissed, 248. New action in

supreme court, 248. Must be begun with-

, in twenty days, 248. Depositing summons
and complaint with justice, 248. Need not
serve it on defendant, nor give him notice

of deposit, 248. Rule under the old prac-

tice, 249. Defendant must give admission'

within twenty days or be in default, 249.

Court cannot relieve sureties if default per-

mitted, 249. Answer to be delivered to

plaintiff, 249. Bond to remain with justice

until breach, 249. After breach delivered

to plaintiff, 250. Action in supreme court,

250. Restricted to same cause of action,

250. Form of pleadings need not be the

same, 250. Both parties restricted to same
pleadings in substance, 250. A motion the

'remedy for an attempt to violate this rule,

250, 251. Party may abandon part of a
defense, 251. Sufficient if pleadings in

substance the same as below, 251. Strik-

ing out new cause of action, 251, Ap-
pealing to the court of appeals, 251. Ktle

m plaintiff's own showing, 251. If no
answer of title and ulidertaking defendant

eanuot prove title, 252. But he may raijse

the question if the plaintiff proves title,

252. Forms of answer of title, 252, 253.

Oouiltersigning by justice, 253. General

denial to be interposed if plaintiff is to be

put to proof of his title, 253. Pleading

title alone a<imit« the plaintiff's title, imless,

TITLE TO LASTi— continued
&c., 253. Number of defenses interposed,
253. Ibrm of bond or answer of title, 254.

TOWN: Justice a town officer, 10. Actions,
when limited to, 52 to 64. Actions by and
against, 281. Town officers, 272, 283.
Certificate of town clerk. 421, 422.

TORTS : See Warrant, Beplevin. Parties to
actions for, 283 to 286. Complaints iu

aotiohs for, 322 to 327. E.xecutions for,

715, 716, 744, 745. Precedents of com-
plaints for, 960 to 971.

TRANSFER : See Assignment. Of cause to

supreme court when county judge incom-
petent, 858.

TRANSCRIPT: ^e Judgment. Of justices'

judgments, 706. Docketing, 706, Jus-
tice's certificate of, 403, County clerk's

certificate, &c,, 404.

TRESPASS: See Warrant, Replevin. Com-
plaints in actions for, 960, 962. Allega-

tions of motives in actions for, 324. Inju-

ries by animals while trespassing, 326.

Warrant may issue for, 90. Attachment
illegally issued and servod a trespass, 97.,

Breaking dwelling,' when a trespass', 116,

205.

TRIAL : Preparation for, 546, Making brief,

546, Importance of preparation, 547,

Procuring subpoena, 547. Subpoenaing
witnesses, 547. See Subpoena. Procuring

commission when important to do so, 563.

See Commission. General rules relat-
ing TO TRIALS, 577. Time for fixed at ad-

journment, 57'7, Trial on return day, 'where

held, 577. Or on adjourned day, and de-

fendant absent, 577. Where held if both

parties appear, 577. Justice may adjourn

to different place, 577. Waiting one hour
for parties to appear, 577. Erroneous in-

formation by justice as to time of trial,

577. Justice must wait one hour, c&c,

578. Holding open cause, 578. Justice

cannot be sworn as a witness, 578. Par-

ties may -svaive objection thereto, 578,

Plaintiff's right to discontinue action, 578,

May withdraw action at any time before

verdict actually rendered, 578, Right to

withdraw is absolute, 578, 579. Non-ap-

pearance of plaintiff is a discontinuance,

579. Nonsuit, and kinds of, 579. Motion

for, to be made before cause submitted, 579.

Too late after submission to jury, 579, Or
to the justice, 579. Exception to this rule,

579. Grounds of motion for nonsuit must
be fully stated, 579, 580. Otherwise if

motion founded upon the merits of the

whole case, 580. Motion made at close of

plaintiff's case, 580, May be after all the

evidence -is given, 580, Not granted if a

conflict of evidence, 580. Nor in cases of

doubt, 580. But granted if a material de-

fect in the proofs, 580, 581. Or if a ver-

dict on the evidence would be set aside,

581. In cases of usury, 581. Permitting

defects in evidence to be supplied, 581.

Refusal to do so error, 581. Defend-

ant must not supply defect, 581. If

supplied by either party defect cured, 581,



1246 GENERAL INDEX.

TRIAL — continued.

Nonsuit as to some of rhe defendants, 581.

For non-joinder of plaintiflfa, 582. For mis-

joinder of plaintiffs, 582. In actions of

replevin same rule, 582. On appeal any
ground may be urged to sustain nonsuit,

582. No error that decision was put on
untenable grounds, 582. Mere nonsuit no
bar to new action,

,
582. Otherwise in

courts of record il" nonsuit on merits, 582.

Failure to prove action for tort is ground

of nonsuit, not for changing complaint, 582.

Discretion of justice during the trial, 582.

Trial withoui a jury, 583. "What a trial

Is, 583. Joining issue tefore adjournment,

583. Defendant failing to appear com-
plaint must still be put in and proved, 583.

Adjournment in such a case, 588. No
issue .without answer or demurrer, 583.

Plaintiff must prove a case even if defend-

ant does not appear, 583. But need not

negative defense, 583. Nor prove more
than is required if a general denial had
been put in, 584. Rule as to statute of

limitations, 584. If no isshe joined, no
jury can be called, 584. Otherwise, if issue

of fact joined, 584. Justice acts both as

court and jury on a trial before him alone,

584. Justice ought to take full minutes,

584. He has time for deliberation, 584.

Deciding on the admissibility of evidence,

585. DifBculties of the subject, 585. Evi-

dence to be confined to points in issue, 585.

Order ofreceiving evidence, 585. Objections

and offers to be carefully and fully noted

by justice, 585. Justice not liable to chal-

lenge like a juror, 686. He is, however,
sometimes disqualified, 586. Defects in

proofs must be objected to on trial if de-

fendant appears, 586. If defendant absent
he may rely on the defect on appeal, 586.

Or to the admission of illegal evidence, 586.

But not as to the competency of a juror,

586. Plaintiff cannot submit to a nonsuit

after a final submission, 586. Justice must
render some judgment, 586. Judgment of

nonsuit a bar to a new action, 586. If judg-

ment of nonsuit reversed plaintiff's right

to recover is estabUshed, 587. Cannot
nonsuit because witnesses notcredible, 587.

Decision of justice viewed same as that of

a finding by a jury, 587. Failure to estab-

lish affirmation of issue, 587. Credit of

witnesses for justice, 587. Right of parties

to be heard on summing up cause, 587.

Duty of justice to hear both sides, 588.

He has four days to render judgment,. 588.

May have longertime by consent, 588. Rules
for deciding a cause, 588.

TRIAL BY JURT, 589. Either party may
call jury, 589. But not after trial begun,
589. Issues of fact are tried by a jury,

589. But not issues of law, 589. Must be
issue of fact or jury cannot be called, 589.

Jury trial a matter of right in a proper
case, 589. Venire may be demanded at any
time after issue joined, 589. May be re-

quired by either party, 589. Twelve jurors
to be summoned, 589. Statutory qualifi-

TRIAL BT JURT— conr;

cations of jurors, 589 to 593. Incompe

tent jurors ought not to be summoned, 593.

Form of a venire, 593. Form of a rstvsrh

to it, 593. Six jurors a full jury, 593.

Parties may agree on less number, 593.

"Waiver of irregularity in irapanneling, 593.

Or as to mode of summoning jurors, 694.

"Waiver need not be express, it may be

implied, 594. Tenire to be delivered to

impartial constable, 594. Constable acting

as counsel or agent cannot summon a jury,

594. Tenire not to be delivered to con-

stable until parties have a chance to object,

594. "What a good objection to constable,

594, 696. Important to have an honest and
impartial constable, 595. He should exe-

cute a venire fairly and impartially, 595.

Oath on making objection to a constable,

595. Decision by justice on objection, 695.

Packing a jury a misdemeanor iu constable,

595. 696. Jurors to be summoned per-

sonally, 596. A Ust of them must be

made and returned with the venire, 596.

How this is done, 596. If jury called,

must be jury trial unless parties waive it,

596. Jury may be waived by consent,

696. Right to jury may be waived or for-

feited, 596. Suppressing a venire, 596.

Issuing a new venire in such a case, 696.

"What amounts to a waiverof a jury, 696,

597. Jury may be dispensed with at any

time before verdict, 597. Justice no right

to insist on jury trial, 597. Not even if

jury has been summoned, 597. Practice

on impanneling a jury, 697. Talesmen
when to be called, 598. New venire when
to be issued, 598. Contents of new venire,

698. As to challenges, see Ghalienge.

Swearing jury, 606. Form of jv/ror's oath,

606. Opening the case to the jury, 606

"Who entitled to open and close, 606

"What stated in opening case, 606. Calling

• witnesses, 607. Form of oath to witnesses,

607. Mode of examination, 607. Discre-

tion of justice as to number of witnesses

to be called, 607. "When number may be

limited, 607. "When not, 607. Objections

to witnesses, 608. Cbsing case before

resting, 608. Rule not generally enforced,

608. Defense stated amd evidence, 608.

Moving for a nonsuit, 608. Defendant's

opening of the case, 608. Cannot sum up

the case, 608. Defendant calling his wit-

nesses, 609. Evidence in reply, 609.

What rebutting evidence is, 609. "Waiver

of errors in mode of swearing witnesses,

609. Summing up the cause, 609. See

Svmvmmg up. Ohwrging jwy, 612. See

Charging jury. "Withdrawing juror, 613.

Adjournment after trial begun, 613. Dis-

charge of jury, 613. Holding open court,

613. Opening ease to introduce evidence

omitted by mistake, &c., 613, 614. Or by
discovering important evidence, 614. Re-

ceiving evidence after case closed, 614.

Recalling witnesses, 614. Refusing to

exercise discretion from supposed want of

power, is error, 614 Liberality in open-
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TRIAL BY JURY— continued.

ing case for justice, 614. Substitution of
jurors during trial, 014. Strilcing out names
of defendants, 615. Substitution of parties,

615. Nonsuit before evidence all given,

615. Striking out pleadings, 615. Defec-
tive pleading no ground for disregarding it

when not demurred to, 615. Illness of
witness during examination, 615. Death
of witness before close of trial, 615. Jus-
tice may reject irrelevant evidence on his

own motion, 616. Must reject it on proper
objection, 616. Rebutting irrelevant evi-

dence received under objection, 616. When
such evidence not objected to, 616. Jury-

to be kept in separate place, 616. Order
to be kept in court, 616. See Summing wp.

Deliberation upon verdict, 617. Jury
cannot retire on Sunday, 617. Holding
cause over Sunday, 618. Constable must
be sworn to attend jury, 618. Parties may
waive this, 618. Form of oath to constable,

618. Misrecital or non-recital of the oath,

S18. Care in guarding jury from outside

influences while deliberating, 618, 619.

Duties of a juror, 619. To continue to-

gether until verdict is made, 619. No
separation or communication with persons
outside, 619. Informing successful party
of intended verdict, 619. Constable not to

interfere with discussions of jurors, 620.

Interference by party renders verdict erro-

neous, 620. Sealed verdict, 620. Determ-
ining verdict by lot, 620. Or the amount
<3f it, 620. To decide upon law and fact,

621. If charge givenj bound by that, 621.

Taking depositions or writings with them,
621. Or minutes of counsel, 621. Cannot
examine witness by themselves, 621. If

in doubt, court will reoaU witness, 621. Or
the justice will read from his minutes, 621.

Minutes not to be sent to jury, 621. Jus-

tice not to go into jury room unless parties

consent, 621, 622. Consent, when inferred,

622. Jury reading law books, 622. Not
to converse with persons outside, 622.

Agreement of jury, and of confining them
until verdict found, 622, 623. Discharging
jury which cannot agree, 623. New venire

in such case, 623. The verdict, and what
it is, 623. General and special verdicts,

,
624. Must be a general verdict, 624.

Bouble and treble damages, 624. Jury
may find single damages, and court will

increase them, 624. Intendment as to

finding, 624. Verdict in action of replevin,

624. Verdict to be delivered in open court,

624. Calling names of jurors, 624. Call-

ing plaintiff, 624. If he is not present,

verdict not received, 624. Not error to

receive unless he is absent, 624, 625.

Judgment on verdict received in absence

of plaintifi" not void, but erroneous, 625.

Manner of receiving verdict, 625. Form
of verdict, 625. Judgment on the verdict,

625. Remitting part of verdict, 626. Ver-

dict for defendent, 626. Justice cannot

opon judgment, 626. Jury may correct

verdict, 626. Juror dissenting from ver-

TRIAL BY JH-RY— conUnued
diet, 626. Changing his mind, 626. Pol-
ling jury, 626, 627. How this is done, 627.
Absolute right to poll jury, 627. Sealed
verdict, 627. Paying jury, 627. Jury
cannot retire on Sunday, 627. But verdict

. may be received, 627. Question-s of fact
FOE JUEY, 627 to 630. Questions of law
FOE THE OOnET, 630, 631. OBJECTIONS,
EXCEPTIONS, &c., 63 1 . Importance of taking
in time, 631. Mode of taking, 631. Jus-
tice to note fully and carefully, 632.
Vexatious questions, 632. Objections to

evidence as irrelevant,- incompetent, ille-

gal, Ac, 633. Omission to object is a
waiver, 633. Illegal evidence to be ob-
jected to, 633. Error to receive it, 633.
Cases holding it not error, 633. If evi-

dence could do no . harm, 634. Objector
must point out irregularity, &c., 634. Gen-
eral objection, when sufficient, 634. Evi-
dence competent as to one defendant but
not as to other, 634. Oflfer to prove
several connected facts, 634. Objection to

be promptly made or it is waived, 634.

Deceptive or secret objection, 634. Objec-

tion which might have been answered if

properly taken below, 634. If not answer-
able below, 635. Illegal evidence when
defendant does not appear, 635. Objec-

tions to jurisdiction may be taken at any
time, 635. Erroneous ruling no harm if no
evidence received under it, 635. Reasons
for decision not important, 635. Striking

out illegal evidence, 635, 636. Evidence
received must be acted on, 636. Must ad-

mit or reject absolutely, 636. Pacts as-

sumed below conclusive, 636. Objection

to want of evidence must be taken below,

636. . Rejection of legal and competent
evidence, 636. Specific objections, how
taken, 636. Objections taken too broadly,

637. Ofiers to prove facts, 637. Objec-

tion useless if decision discretionary, 637.

Objection waived though once valid, 637.

Curing error as to nonsuit, 637. Justice's

DISCEBTION, 637. Opening and closing

case not discretionary, 638. Reading plead-

ings to jury, 638. Order of receiving

proof, 638. Opening case for further proof,

638. Suspending examination of witness,

638. Irrelevant evidence, 638. Parol

proof of contents of paper, 638. Limiting

number of witnesses, 639. Requiring

party to show relevancy of evidence,

639. Excluding irrelevant evidence, 639.

Leading questions, 639. Recalling wit-

nesses, 639. Refusing evidence after

resting, 639. "Witness reiterating state-

ments, 639. Recalling witness while

summing up, 639j 640. Holding open

court, 640.

TROVER: Perm of complaint, 962. "War

rant issues in actions of, 90.

TRUSTEES: Actions by, 271.

UNDERTAKINGS: See Short Summon) ^

Warrant, Attachment, Bepleuin, Adjov/rn

merits. Executions, Appeals, Bonds, <S:c.

USAGE: See Custom.
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USB AND OCCUPATION: Form of com-

plaint for, 936.

VARIANCE. See Evidence, title Variance.

Rules relating to, 408 to 413.

VENIRE, 593. See Trial iyjury, meVenire.
VENUE : In affidavits, 147, 148. See PlcKe

of trial-

VHRDIOT, 623 to 627. See I¥ial by jury,

title Verdict.

VERIFICATION: Of affidavits, 148. See

Oath.

VIGILANCE : The law favors vigilance, 236,

For interposing plea of title to land, 245

For securing witnesses, 548. See Belay,

Laches.

VOIRE DIRE: Examining witnesses on,

471. Form of oath, ill.

VOID, VOIDABLE: Erroneous judgment,

16. Judgments by and against infants,

231.

"WAIVER: Of errors by pleading, 17. Pro.

ceedings before pleadings, 234. See Irreg-

ularity, Process, Appeal, Objections.

WARRANT: Nature of the process, 87

Against whom issued, 87, 88. In what
cases, 87. In what actions issued.

When issued in actions on contract, 88, 89.

Cases in which a warrant may issue, 89,

Trespass to real estate, 90. Injuries to

personal property, 90. Or by illegal pro-

cess, 90. Or in actions of trover, 90. In

actions for fraud, 90. Or for penalties,

91. Against officer for money collected,

91. Or for official misconduct, 91. In-

juries to servant of plaintiff, 91. Gases in

which warrant must issue, 91. Against
non-resident when a warrant may be is-

sued it must, 91. In actions for torts, 92,

For penalties, 92. Female not to be ar-

rested, 92. No warrant in replevin, 92,

Actions against freeholders, &c., 92. Gen
erally first process is a summons, 93, 97
When warrant issued against a freeholder,

93. When defendant did not appear
on summons, 93. Form of return of such
summons, 94. Warrant to be issued on
same day of return, 94. Summons may
be issued instead, 94. Excuse to prevent
warrant, 94. To prevent warrant, 94.

Continuing action by second summons,
95. What is a freehold, 95. Resident
defendants not having families, 96. Affi-

davit for warrant, 96. Must be affida-

vit in all cases, 96. Exception by statute,

96. Trespass to issue warrant without
proof, 97. What the affidavit should con-
tain, 97, 98. Belief will not answer, 98.

Though held otherwise in a late case, 98.

Must be sufficient facts and circumstances,

99. Suing defendants separately, 99. Fic-

titious nrnne of defendant, 99, 100. Stating

amount of demand, 100. Affidavit, by wham
made, 100. By plaintiff or any other per-

son, 100. Original affidavits defective, 101.

Quashing warrant, 101. Application for
warrant, how made, 102. Jn what town to

sue, 102. What the affidavit should show,

102. Must show facts to authorize issuing

a warrant, 102 Facts as to freeholder, or

WARRANT— continued.

resident, &o., 102. As to non-residents,

102. 103. Resident and non-resident,

plaintiffs, 103. All residents and defendant

freeholder, 103. Fictitious name of de-

fendant, 104. Forms of affidavits, 104.

Form of bond, 106. Liabilities of sureties

in bond, 106. Need not be in form of bond,

106. One surety enough, if responsible,

lf>6. Requisites of bond or security, 106.

Amount secured by bond, 107. Form of

warrant, 107. Stating plea in warrant,

107. 108. Warrant returnable forthwith,

108. Detention of canal boats. 108. Pro-

visions of the statute, 108, 109. Must be

proper affidavit, 109. Form of bond to de-

tain boat, 109. Form of wa/rrantfor penaJMj,

110. Form of indorsement on warrant. 111.

Service of warrant, 111. What an
arrest is. 111. Who may make an arrest,

111. When to arrest, 111. Where to arrest,

112. Who exempt from arrest, 112. At-

torneys and counselors attending court,

112. Officers of the court also exempt,

112. Parties exempt while attending court,

113. So of witnesses, 113. But they

must have been subpoenaed, 1X3. Canal

officers, 113. Married women, 113. Per-

sons in militia service, 113. Members of

legislature, 114. Voters at election or

town meeting, 114. Fictitious name of

defendant, 114. Mofle of making arrest,

- 114. Resisting officer, 115. Showing his

process, 115. Breaking into dwelling, 115.

Obtaining entrance by fraud, 115. House
a protection to all inmates, 115. Privilege

extends to curtilage, 116. Breaking to

arrest after an escape, 116. Taking de-

fendant before the justice, 116. To be done

promptly, 116, 117. Delay a false im-

prisonment, 117. Justice absent or unable

to hear the cause, 117. Form of justice^!

certificate of inability, 117. Proceedings

before nearest justice, 117, 118. How long

defendant may be detained, 118. Notify-

ing plaintiff of arrest, 118. Form of notice,

119. Proceedings and trial before justice,

119. Adjournments, 119. Defendant must
be personally before the justice or proceed-

ings void, 119, 120. Constable cannot take

bail, 120. Privilege from arrest and mo-
tion for discharge, 120. Confining defend-

ant to prevent escape, 120. Commanding
assistance, 120. Form,s of returns, 120.

WARRANT OF ATTORNEY: To author-

ize appearance, 228. May be acknowledged,

228. General or limited, 228. Requisites

of, 228. Form of, to prosecute, &c., 228.

Form of, to defend, &c., 229. Fbrm of

acknowledgment of, 229. Must be stamptd,

229.

WEARING APPAREL: Exempt from exe-

cution, 747. See Execution, title Exemption.

WEIGHING EVIDENCE, 525 to 545. See

Evidence, Trial.

WIDOW : What rights Ui the property of her

deceased husband, 270. When a woman
presumed to be, 388. May hold exempt
property, 747.
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WILLFUL TRESPASS : Damages increased,

324. Exemplary damages for, 682, 683,

685.

WITHDRAWI-NG ACTION. See Discon-

WITNBSS; See Siibpmna, Trial, Commis-
'

.sion, Contempt of court, Appeals. Justice

A MATERIAL WITNESS, 237. General prin-

c^les, 237. When 'to make application,

287. Before* joining issue, 238. Usually

after complaint put in, 238. May be before

that, 238. Who to make application, 239.

How to apply, 239. Affidavit to be very

full, 239. Justice bound to dismiss on full

compliance with the statute, 24-0. Not if

Watt 11—157

WITNESS— continued.

affidavits defective, 241. Must show Jus-

tice to be a material and necessary witnaes,

242. In what actions, 242. Form of affi-

davit, 243. Facts stated in the affidavit

243. Justice bound to administer oath,

244. Judgment of disconiinuamce, 244.

Errors of justice, how corrected, 244.

"WORK, LABOR AND SERVICES : Com-
plaint for, 954.

WRITr GeT-ttoroj-i abolished, 763, 764.

WRITING. See Evidence.

WRONGDOER. See Trespass, Trmer, Re-

plevin, Wa/rrant, Arrest, Torts.

WRONGS. See last title.
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PROCESS:
Deputation of private person to serve pro-

cess, 49. Long summons, 63. Of titles

of parties suing in a representative

character, 64, 65. Returns to summons,
T4, 15. Affidavit for short summons by
resident .against non-resident, 81. Same
by non-resident against resident, 82. Bond
by non-resident for short summons, 83.

Constable's return to summons to authorize

warrant, 94. Affidavits for warrant when
defendant not a freeholder, 104. Same
where he is a freeholder, 104. Bond by
non-resident for warrant, 105. Civil war-

rant, lOT. Bond to detain canal boat, 109.

"Warrant for a penalty, 110. Indorse-

ment on warrant. 111. Indorsement by
justice who is unable to hear the case,

117. Notice to plaintiff of arrest, 119.

Returns to warrant, 120. Title of an action,

129. Subpoena to make affidavit for at-

tachment, 135. Application for attach-

ment, 156. Affidavit for attachment, 156.

Bond on attachment, 158. Attachment,

165. Affidavit for short attachment, 110.

Inventory on service of attachment, 173.

Certificate on attachment, 174. Certificate

on inventory, 174. Bond to prevent re-

newal of attached goods, 175. Bond by
claimant of attached property, 179. Re-
turn to attachments, 181. Returns to sum-
mons issued on return of attachment, 182.

Indorsement on affidavit in replevin, 192.
- Affidavit in replevin, 193, Affidavit to

recover exempt property, 194. Affidavit

made by agent, 195. Bond in replevin

action, 198. Summons in replevin, 201.

Returns to replevin process, 208, 209, 210.

Notice of exception to Sureties, 210. Affi-

davit of service of notice, 211. Oath to

sureties, 211. Bond for return of property,

to defendant in replevin, 2]3i. Affidavit

on claim of property by third person.

215. Bond on claim by third person, 215.

APPEARANCE:
Warrant of attorney to prosecute, &c., 228.

Warrant of attorney to defend, &o., 229.

Acknowledgment of warrant, 229. Ap-
plication by infant plaintiff for appointment

APPEARANCE— confirmed.

of next friend, 232. Consent of next

friend, 233. Appointment by justice, 233.

Application for guardian, 233. Consent to

act as guardian, 233. Appointment of

guardian, 233. Connected form for same,-

234. AiBdavit that justice is a material

witness, 243. Judgment of discontinuance,

244.

TITLE TO LANDS:
Answer of title to land in defendant, 252.

Answer of title in third person, 253 Coun-

tersigning by justice, 253. Bond on answer

of title to land, 254.

OFFER OF JUDaMBNT:
Offer of judgment. 257. Offar of judgment

in replevin, 257. Acceptance of offer of

judgment, 258. Judgment on offer, 268.

Oath of attorney as to authority to make
offer, 259. Formal parts of a complaint,

312.

ADJOURNMENT.:
Stipulation to allow adjournment to plain-

tiff, 342. Affidavit for adjournment, 349.

Oath of adjournment, 349. Bond for ad-

journment when execution issues against

body, 351. Bond in ordinary cases, 352.

Affidavit of sureties in bond, 353. Examina-

tion or depdsition of witness on adjournment

in a warrant case, 357. Certificate of

justice to deposition, 357. Justices' certi-

ficate of transcript of judgment, 403.

County clerk's certificate, 404. Notice to

produce paper, 406. Oath as to loss of

paper 407. County clerk's certificate of

a copy of a record, 421. Town clerk's cer-

tificate of a copy of paper, &o., 422. Oath

on mire dire, 471. Interpreter's oath, 474."

SUBPCENA:
Oath to obtain: subpoena from a strange

justice, 548. Subpoena to testify, 549.

Ihices tecum clause, 549. Affidavit for

attachment against witness, 556. Oati

proving service of subpoena, 556. Return

to subpoena, 557, Attachment against

witness, 558. Return of constable to at-

tachment, 558. Oath to witness excusing

himself, 559. Summons against witness,

560. Return to summons, 561. OonviU'
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SUBPOENA-
tion of witness, 561. Exeontion to collect

fine, 562.

COMMISSION:
Notice of application for a commission,

564. Affidavit of service of notice, 564.

Oath to prove service of notice, 5.65. Oath
for commission, 565. Commission, 561.

Directions indorsed thereon, 56T. Interro-

gatories and cross-iuterrogatories, 567.

Assent of parties to interrogatories, 568.

Settlement of interrogatories by justice,

568. Commissioner's summons to witness,

568. Commissioner's subpoena to witness,

568. Oath to witness, 568. Caption of

deposition, 569. Indorsement of an ex-

hibit, 569. Return to commission, 569.

Certificate of mailing, 569. Affidavit of

agent carrying commission, 570.

TRIAL:
Venire, 593. Return to venire. 59.S. Oath
on objection to constable, 595. Oath to

witness on trial of challenge, 604. X)ath

to jnror on trial of challenge, 604.

Oath to triers on challenge to array for

favor, 605. Oath to triers on -challenge to

polls for favor, 605. Juror's oath on trial,

' 606. Witness's oath on trial, 607^ Oath
to constable on retiring with jury, 618.

« Summons against defaulting juror, 641.

Constable's return lo summons, 641. At-
tachment against juror, 641. Conviction

of defaulting juror, 642. Execution against

juror to collect fine, &c., 642. "Warrant

of arrest for contempt, 643. Conviction

for a contempt, 644. Commitment for a
contempt, 645. Oath of materiality of

witness who refuses to be sworn, &c., 646.

Commitment of witness, &o., 646.

JUDGMENT

:

Justice's entries in docket, 699. Judgment
for plaintiff in replevin, where property

not delivered to him, 700. Same where
property, was delivered, 700. Judgment
for defendant in replevin, where property

delivered to plaintiff, 700. Same, w;here

property not delivered to plaintiff, 701.

Judgment in actions for torts, where one

defendant acquitted and one convicted, 701.

Confession of judgment, 704. Affidavit

where sum exceeds $50, 705.

EXECUTION:
Execution against property, 714. Same
against body, 157. Affidavit to authorize

execution against body, '15- Execution m
favor of plaintiff in replevin, 715. Execu-

tion issued by county clerk, 716. Same
against body, 716. Indorsement on esjecu-

tion, 717. Indorsement on execution against

joint debtors, 717. Notice of trial of claim

to property taken on execution, 725. Oath

to jurors on claim of property, 725.

Oath to witness on such trial, 726 Inqui-,

sition of jury upon claim to property, 726.

Bond to indemnify constable, 726, 727.

Constable's indorsement of a levy, 734.

Same when inventory attached, 734.

Inventory of goods seized, 734. Receipt

for goods levied upon, 734. Constable's

EXECUTION— continued.
notice of sale, 738. Memorandum of sale
by constable, 742. Affidavit to obtain dis-

charge from jail, 745. Security to be
given by constable and his sureties, 755.
Eeturns to executors, 755, 756. Renewal
of executions, 757.

APPEALS:
Notice of entry of judgment, 771. Notice
of appeal to county court, 784. Under-
taking on appeal, 791. Certificate of jus-

tice on copy of undertaking, 791. Notice
of undertaking, 792. Offer by respond-
ent to reduce judgment, 797. 'Accept-
ance of offer, 798. Return where new
trial is not had in county court, 807.
Return where new trial is had, 808.
Notice to justice to make return, 812.
Affidavit that no return has been made,
813. Order to show cause against attach-
ment, 814. Proof of service of order,

814. Notice of application for attachment,
815. Orderfor attachment, 815. Attachinent,
816. Bond of justice for appearance, 817.
Order to file interrogatories, 818. Inter-

rogatories, 818. Answer to interrogatories,

819. Order discharging attachment, 819.

Order convicting justice of contempt, 819.

"Warrant of commitment, 820. Additional
return of justice, made voluntarily, 825.

Affidavit for amended return, 826. Notice
of motion for amended return, 827. Order
for amended return, 828. Notice of order,

829. Amended return, 829. Notes of
issue, 832. Notice of argument, 834.
Affidavit to excuse default in justice's

court, 838. Notice served with affidavit,

839. Order for new trial before justice,

853. Notice of trial, 863. Admission of

service of notice, 864. Offer of judgment
in county court, 867. Notice of acceptance
of offer, 868. Affidavit of acceptance,

868. Judgment on offer, 869. Subpoena
on trial in county court, 872. Subpoena
ticket, 872. Conditional order for reversal

of judgment unless reduced, 881. Consent
to reduce judgment, 882. Notice of appli-

cation for restitution, 910. Orderfor resti-

tution, 910. Judgment of affirmance, 911.

Judgment of reversal, 911. Judgment of

reversal in part absolutely, 911. Judgment
of reversal in part conditionally, 911.

Judgment of reversal with restitution, &c.,

912. Judgment on dismissal of appeal,

912. Judgment for plaintiff on verdict,

912. Judgment for defendant on verdict,

913. Judgment when respondent did not

offer to correct judgment. 913. Judg-
ment when appellant refused to accept

respondent's offer to correct judgment, 913.

Execution on affirmance of justice's judg-

ment, 918. Indorsement of execution, 918.

Execution where a new trial is had, 919.

Notice of appeal to supreme court, 922

Same from affirmance or reversal by county

court, 922. Same from order of county

court, 922. Undertaking to stay pro-

ceedings on appeal to supreme court,

922.
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COMPLAINTS:
Formal parts of complaint, 925. Com-
plaint by infant plaintiff, 926. Formal parts

of answer, 926. Complaint on a jus-

tice's judgment, 926. Complaint on a

chattel mortgage, 927. Complaint on bond
for payment of money only, 928. Com-
plaint on bond for limits, 928. Complaint

on attachment bond, 929. Complaint on

bond given on claim of attached property,

930. Complaint on bond for costs, &c., 930.

Complaint on undertaking on an appeal,

931. Complaint on replevin bond, 932.

Complaint on bond of indemnity, 932.

Complaint on bond to indemnify against a

lost note, 933. Complaint on a fire policy

for goods, Ac, 934. Complaint on a sub-

scription for planli road, &c., 934. Com-
plaint swearing to justice of a debt, 936.

Complaint for rent due on a, lease, 936.

Complaint for use and occupation, 936.

Complaint against tenant for not keeping

in repair, 937. Complaint against landlord

for-negleot to repair, &c., 937. Complaint

by schoolmaster against trustees, &c., 938.

Complaint by discharged employee, 938.

Complaint against employee, 939. Com-
plaint against overseers of poor for support

of bastard, 939. Complaint against seller

for not delivering, 939. Complaint against

purchaser for not accepting goods, 940.

Complaint to recover balance on exchange
of horses, 940. Complaint for breach of

warranty of title to goods sold, 941. Com-
plaint for breach of warranty as to quality

of goods sold, 942. Complaint against re-

ceiptor for not delivering goods, 943. Com-
plaint against an agent for not accounting,

fcc, 943. Complaint against agent for sell-

ing on credit, &c., 944. Same for selling on
credit contrary to express orders, 945.

Complaint to recover a reward offered by
defendant, 945. Complaint for breach of

marriage promise, 945. Complaint by
payee against malser of note, 946. Com-
plaint by payee against maker and
indorser, 946. Complaint by indorsee

against maker and indorser, 946. Com-
plaint on a note made by partners,

946. Complaint on a note wrongly dated,

947. Complaint on a note made by an
agent, 947. Complaint on a note by a

surviving partner, 947. Complaint against

surviving maker of note, 947. Complaint
try first indorsee against maker of a note,

948. Complaint on note by second in-

dorsee against maker, 948. Complaint
on note by first indorsee against payer
and mdorser, 948. Complaint on bill

of exchange, payee against acceptor,

948. Complaint on bill, payee against

drawer for non-acceptance, 949. Complaint
on bill, payee against drawer and acceptor,

949. Complaint on bill, indorsee against

drawer and acceptor for non-acceptance,

949. Complaint on bill, against drawer,
acceptor and indorse^, for non-payment,
949. Complaint on bill, drawer against

acceptor, on bOl returned to drawer and

COMPLAINTS -

taken up by him, 950. Complaint on chock,

payee against drawer, 950. Complamt on

cheek, indorsee or bearer against drawer,

950. Complaint on check, indorsee against

drawee, drawer " insolvent, non-present-

ment therefor excused, 951. Complaint

on check, indorsee or bearer against drawer

and indorser, 951. Complaint on check,

against bank on certified check, 951.

Complaint on chattel note, 952. Complaint

on guaranty of payment, 952. Complaint

on guaranty to pay for goods sold, &c., 953.

Complaint on guaranty of a precedent

debt, 953. Complaint on a contract of

sale or return, 954. Complaint for ser-

vices, general form, 954. Complaint for

services, on an account, 954. Complaint for

work and materials furnished, 954. Com-

plaint for goods sold, 955. Same, price

agreed on, 955. Same upon an account,

955. Complaint for board and lodging,

955. Complaint for hire of personal prop-

erty, 955./ Same, with damages for ill use,

956. Complaint for money lent, 956.

Same, assignee of lender against borrow-

er, 956. Complaint for money had and

received, 956. Complaint to recover money
lost by betting, 957. Complaint for money
received on a judgment afterwards reversed,

957. Complaint for money paid, 958.'

Complaint by surety against principal for

money paid on undertaking on appeal, 958.

Complaint for money due on an account,

958. Complaint on an account stated, 958.

Complaint on an award, 959. Complaint

for revoking submission to arbitrators, 959.

Complaint upon a compromise of an action,

960. Complaint for trespass to land, 960.

Same in an other form, 960. Same, for

cutting and converting timber, 960. Same
for treble damages for injurmg trees,

960. Complaint for diverting water from

plaintiff's mill, 961. Same for erecting a

dam below, causing backwater, 961.

Complaint for nuisance by slaughter house,

962. Same, for continuing nuisance, 962.

Complaint, trespass for taking goods, &c.,

962. Complaint, trover for converting

goods, &c., 962. Same, trover by assignee

after conversion, 962. Complaint, replevin,

ordinary form, 963. Same, owner against

wrongdoer for taking goods from plaintiff's

bailee, 963. Same, assignee against wong-
doer, 963. Complaint for enticing away
servant, 963. Complaint for false warranty

of a horse, 964. Same, for a fraudulent

concealment on a sale, 964. Complaint

for fraudulently obtaining goods on credit,

965. Same, for fraudulently representing

credit of another person, 965. Complaint

against ovmer for act of driver of carriage,

965. Complaint for neglecting to return

execution, 966. Same, for neglecting to

levy, 966. Same, for false return to exe-

cution, 966. Same, for an escape, 967.

Complaint for keeping a mischievous dog,

which bit plaintiff, 967. Same, for keep-

ing dog accustomed to bite sheep and other
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COMPLAINTS— continued.

animals, 967. Complaint for a penalty
given by statute, 968. Complaint against
witness for disobeying subpoena, 968.
Complaint against depositary for not taking
care of goods, 969. Same against mechanic
for doing work badly, 969. Same against
mechanic for not using due care and skill

in repairing, 910. Complaint against
o&rrier for loss* of goods, 910. Same
for breach of carrier's duty, 9T0. Com-
plaint against iJmkeeper for loss of a
trunk, &o., 971.

ANSWERS:
Answer, non-joinder of plaintiffs in action
on contract, 972. Same, non-joinder of
plaintiffs in actions for torts, 972. Same,
non-joinder of defendants in actions on
contract, 973. Action brought in wrong
town, 973. Another action pending, 973.
General denial, 973. General denial of
one of several causes of action, 973.

Specific denial, 974. Infancy of. defend-
ant, action on contract, 974. Infancy of
defendant in actions for torts, 974. In-
sanity of defendant, 974. Intoxication of
defendant, 974. Rescission of contract,

974. Coverture of defendant, 975. Alter-

ation of instrument without consent, 975.

Illegal demand, money lost at play, 975.

Note given for liquors sold without license,

975. Higher security taken, 975. Alter-

ation of instrument, 976. Performance,
976. Former action and judgment for de-

fendant, 977. Former action by defendant,

and plaintiff setoflf his demand, 977. For-

mer action in which plaintiff ought to have
set off, but did not, 977. Former recovery
by plaintiff for same cause of action, 977.

Recoupment in action for goods sold, al-

leging a breach of warranty on the sale,

977. Recoupment in an action on a note
given for property sold, and a breach of

warranty on the sale, 978. Set-off, 978.

Statute of limitations, 978. Release, 978.

Arbitrament and award, 979. Accord and
satisfaction, 979. Tender of payment, 979.

Justification ' of entering into plaintiff's

house and seizing his goods under an exe-

cution against him, 979. Justification of

trespass by reason of defective fences, 980.

Justification for taking property damage
feasant, 980. Eviction of tenant, 981.

Surrender of premises, 981. "Want or fail-

ure of consideration, 981. Statute of frauds,

leasing or sale of lands, 981. Statute of

frauds, agreement not to be performed

within one year, 982. Statute of frauds,

ANSWERS— continued.

promise to answer for debt or default
of an other, 982. Statute of frauds,
sale of personal property of $50 or up-
wards, 982. Payment, 982. Payment by
bill or note, 982. Duress by imprison-
ment, 982. Duress by threats, 983. Con-
tract or instrument obtained bj fraud, 983.
Usury in making note, 983. Cause of ,

action assigned, 983. Mistake in amount
of note, 983. License, 984. Lien for ser-

vices, 984. Replevin, title in defendant or
m a stranger, 984. Estoppel, 984. Puis
da/rrien continuance, 985.

DEMURRERS:
Demurrer to complaint, 985. Demurrer to
answer, 985.

ACKNOWLEDGMENTS:
Acknowledgments, 985 to 990. Satisfac-

tion of a mortgage, 990. Satisfaction of
judgments, 991. Same justice's judgment
docketed, 991. Certificate of clerk of
satisfaction of judgment, 992. Forms for

compelling witnesses to attend proof of
papers, 992 to 994.

ARBITRATION:
Submission to arbitration, 994. Bond of
arbitration, 995. Bond for an award byan
umpire, 995. Condition providing for third

arbitrator, 996. Arbitrator's oath, 996. No-
tice of hearing before arbitrators, 996. Oath
on apphcation for subpoena, 996. Subpoena
to appear before arbitrators, 996. Oath to

witness, 997. Revocation, 997. Notice
of revocation, 997. Award, 997. AfSdavit
proving the award, 998, Affidavit proving
the bond of arbitration, 999. Affidavit

proving the agreement of submission, 999.

Notice of motion to confirm award, 999.

Notice of motion to vacate the award,
999. Notice of motion to modify or vacate

the award, 999. Order confirming award
and for judgment, 1000. Order vacating

award, 1000. Judgment record, 1000.

MORTGAGES:
Chattel mortgage, 1000. Same, an other

form, 1002. Notice of chattel mortgage
sale, 1003. Bill of sale, 100,3.

AGREEMENTS:
Agreement to sell and deliver wood, 1004.

Agreement with workman or clerk, 1006.

Agreement on a sale of wheat, 1006.

HIGHWAYS:
Notice to justice or commissioner regarding

animals in highways, 1007. Notice to

owners of animals trespassing, 1007. No-
tice to owners of animals at large, 1007.

WILL, 1004.
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Note. Vol. 1, 3. {a.)

CONSTITUTIONAL PROVISION AS TO COUNTY COTJETS."

§ 15. The existing county courts are continued, and the judges thereof in office at

the adoption' of this article shall hold their offices until the expiration of their respec-

tive terms. Their successors shall be chosen by the electors of the counties for the

term of six years. The county courts shall have the povrers and jurisdiction they
now possess, until altered by the legislature. They shall also have original jurisdic-

tion in all cases where the defendants reside in the county, and in which the damages
claimed shall not exceed one thousand dollars; and also such appellate jurisdiction

as shall be provided by law, subject, however, to such provision as shall be made by
law for the removal of causes into the supreme court. They shall also have such
other original jurisdiction as shall, from time to time, be conferred upon them by the
legislature. The county judge, with two justices of the peace to be designated accord-

ing to law, may hold courts of sessions, with 'such criminal jurisdiction as the legis-

lature may prescribe, and he shall perform such other duties as may be required by
law. His salary, and the salary of the surrogate, when elected as a separate officer,

shall be established by law, payable out of the county treasury, and shall not be
diminished during his term of office. The justices of the peace shall be paid, for

services in courts of sessions, a per diem allowance out of the county treasury. The
county judge shall also be surrogate of his county ; but in counties having a popula-
tion exceeding forty thousand, the legislature may provide for the election of a
separate officer to be surrogate, whose term of office shall be the same as that of the
county judge. The county judge of any county may preside at courts of sessions, dc

hold county courts in any other county, except New York and Kings, when requested
by the judge of such other county. Const. Art. VI, § 15.

§ 16. The legislature may, on application of the board of supervisors, provide for

the election of local officers, not to exceed two in any county, to discharge the duties

of county judge and of surrogate, in cases of their inability, or of a vacancy, and to

exercise such other powers in special cases as may be provided by law. Id. § 16.

CHAPTER 467.

Note. Vol. 1, 8 (a.)

AN ACT in relation to the county courts.

Passed April 28, 1870; three-fifths being present.

The People of the State of Ifew York, represented in Senate and Assembly, do enact
as follows :

Section 1. The county courts, in addition to the powers they now possess, shall
have jurisdiction in civil actions where the relief demanded is the recovery of a sum
of money not exceeding one thousand dollars, or the recovery of personal property
not exceeding in value one thousand dollars, and in which all the defendants are
residents of the county in which the action is brought at the time of its commence-
ment, subject to the right of the supreme court, upon special motion, for good cause
shown, to remove any such action into the supreme court before trial, and also, on
such removal being made, to change the venue or place of trial. They shall have
such appellate jurisdiction as is now provided by law.

^5 2. Costs in the county courts in actions authorized to be brought therein by the
preceding section shall be the same and shall be recovered in the same cases only as
in the like actions in the supreme court,

§ 3. Power of local legislation is hereby conferred on the several boards of super-
visors to establish, by local law, applicable to their several counties, the salary of the
county judge, and of the surrogate when elected as separate officer, such salaries to
be payable out of the county treasury

;
provided that the salary of no county judge or

surrogate shall, when once so established, be diminished during his term of office.

§ 4. It shall be lawful for the boards of supervisors of the several counties to
authorize the surrogate therein to employ the necessary clerks, and the said boards
shall fix the compensation to be paid such clerks.

§ 5. This act shall take effect immediately.
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Note. Vol. 1, 31 (a.)

% 118. [98.] (Am'd, 1849, 1867.) Who may be.joined as defendants.
Any person may be made a defendant who has or claims an interest in the contro-

versy adverse to the plaintiff, or who is a necessary party to a complete determination
or settlement of the questions involved therein ; and in an action to recover the pos-
session of real estate, the lajidlord and tenant thereof may be joined as defendants

;

and any person claiming title or a right of possession to real estate may be made
parties plaintiff or defendant as the case may require, to any such a,ction.

Note. Vol. 1, 23 (a.)

§ 131. [101.] (Am'd, 1849, 1857, 1863, 1869. 1870.) AcMon, when not to abate by
death, marriage or other d/isability, etc. ; proceedings in such ease.

No action shall abate by the death, marriage, or other disability of a party, or by
the transfer of any interest therein, if the cause of action survive or continue. In
case of death, marriage, or other disability of a party, the court, on motion at any
time within one year thereafter, or afterward on a supplemental complaint, may allow
the action to be continued by or against his representative or successor in interest. In'
case of any other transfer of interest, the action shall be continued in the name of the
original party, or the court may allow the person to whom the transfer is made to be
substituted in the action.

After a verdict shall be rendered in any action for a wrong, such action shall not
abate by the death of any party, but the case shall proceed thereafter in the same
manner as in oases where the cause of such>aotion now survives by law.
At any time after the death, marriage, or other disability of the party plaintiff, the

court in which an action is pending, upon notice to such persons as it may direct, and
upon application of any person aggrieved, may, in its discretion, order that the action
be deemed abated unless the same be continued by the proper parties, within' a, time
to be fixed by the court, not less than six months nor exceeding one year from the
granting of the order. And where judgment has heretofore or shall hereafter be
recovered for the possession of real property, and the party recovering said judgment
shall have died subsequent to the recovery thereof, his successor in interest in said
land, whether by grant, devise or inheritance, may revive said judgment and enforce
the same by execution, on motion, within one year after said death, or afterward on
supplemental complaint.
Where an intestate, not being an inhabitant of the state, shall die out of this state,

not leaving assets therein, and there shall be pending in the supreme court, or in the
court of appeals, an appeal brought by such intestate from a judgment against him,
the court in which said appeal is pending may order the judgment appealed from
affirmed, with costs, unless the attorney for the intestate on said a,ppeal procure said

action to be revived, within sjx months after notice, to perfect such appeal, by the sub-
stitution of a representative of said intestate in said action.

Note. Vol. 1, 36 (a.)

§ 398. [351.] (Am'd, 1869.) iVo witness to be excliidedby reason of interest.

No person offered as a witness in any action or proceeding in any court, or before any
officer acting judicially, shall be excluded by reason of his interest in the event of the
action or proceeding, or because he is a party thereto, except as is provided in the next
following section of this act. Nothing contained in the eighth section of this act

shall be held or construed to affect or limit the operation of this or the next following,

section.

Note. Vol. 1, 36 (6.)

§ 399. [353.] (Am'd, 1851, 1857, 1858, 1859, 1860, 1863, 1863, 1885, 1866, 1867, 1869.)

Examination of co-plaintiff or co-defendant.

No party to an action or proceeding, nor any person interested in the event thereof,

nor any person from, through, or under whom any such party or interested person

derives any interest or title, by assignment or otherwise, shall be examined as a witness

in regard to any personal transaction or communication between such witness and a

person at the time of such examination deceased, insane or lunatic, against the execu-

tor, administrator, heir at law, next of kin, assignee, legatee, devisee, or survivor of

such deceased person, or the assignee or committee of such insane person or lunatic.

But this prohibition shall not extend to any transaction or communication as to which
any such executor, administrator, har at law, next of kin, assignee, legatee, devisee,

survivor, or committee shall be examined on his own behalf, or as to which the testi-

mony of such deceased person or lunatic shall be given in evidence.
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Note. Vol. 1,36 (as*)

8 426 (Am'd, 1869.) Laws of other states and governments, Turn proved.

Printed copies of statutes, code, or other written laws, and of the proclamations,

edicts, decrees and ordinances, by the executive power of any state or temtoij or

foreio-n government, when printed ih books or publications purporting or proved to

have been published by the authority thereof, or proved to be commonly admitted as

evidence of the existing law, in the courts and judicial tribunals of such state, tern-

tory of government, shall be admitted by the courts and officers of this state, on all

occasions, as presumptive evidence of such laws, proclamations, edicts, decrees and

ordinances. The unwritten or common law of any other state or territory Or foreign

government, may be proved as facts by parol evidence, and the books of reports of

cases adjudged in these courts^may also be admitted as presumptive evidence of

such law.

Note., Tol 1, 64, (a.) Vol. 2, 1199.

CHAPTER 820.»

AN ACT to amend " An act fixing the fees of Justices of the Peace and

Constahles in civil and criminal cases, and the fees- of Jurors and Wit-

nesses in Justices' Courts, and for other purposes," passed April twentieth,

eighteen hundred and sixty-six, as to travel fees of constables.

Passed May 10, 1869 ; three-flfths being present.

The People of the State of New York, represented in Senate and Assembly, do enact

as follows :

Section 1. Sections six, seven and eight, of chapter six hundred and ninety-two of

the laws of eighteen hundred and sixty-six, entitled " An act fixing the fees of jus-

tices of the peace and constables in civil and criminal cases, and the fees of jurors and

witnesses injustices' courts, and for other purposes," passed April twentieth, eighteen

hundred and sixty-six, are hereby amended so as to read as follows :

§ 6. Constables shall hereafter be allowed for services rendered in civil actions, the

following fees : for serving a warrant or summons, twenty-five cents ; for a copy of

summons on request of defendant, or left at defendant's dwelling in his absence^,

fifteen cents; for serving an attachment, seventy-five cents; for copy of the attach-

ment and inventory of the property seized, left at the last residence of the defendant,

seventy-five cents ; for serving an execution for every dollar collected to the amount

of fifty dollars, five cents ; for every dollar collected over fifty dollars, two and one-

half cents ; for every mUe traveled, going and returning, to serve a summons, war-

rant, attachment or execution, the distance to be computed from the place of the

abode of the defendant, or where he shall be found, to the place where the precept is

returnable, ten cents ; for notifying the plaintiff of the service of a warrant, twenty-

five cents ; for going to plaintiffs residence, or where he shall be found, to serve

such notice, for each mile traveled, going and returning, ten cents ; for subpoenaing,

not exceeding four, twenty-five cents ; for summoning a jury, seventy-five cents ; for

summoning a jury to assess damages in. proceeding relative to highways, two dollars

;

for serving affidavit, notice and summons in an action to recover possession of per-

sonal property, fifty cents ; for a copy of such affidavit, notice and summons left with

the defendant, his agent, or at the last place of abode of the defendant, fifty cents

;

for every mile traveled going and returning to serve such affidavit, notice and sum-

mons, the distance to be computed from the place where the precept is returnable to

the place of the abode of the defendant, or where he shall be found, ten cents ;
for

taking charge of a jury during their deliberations, fifty cents.

§ 7. Constables shall hereafter be allowed the fees hereinafter stated for the follow-

ing services in cases of special proceedings : For serving a summons, twenty-five

cents ; for serving a warrant, fifty cents ; for arresting and Committing any person,

pursuant to process, one dollar ; for every mile traveled, going and returning in each

case, ten cents.

§ 8. Constables shall hereafter be allowed the fees hereinafter stated for the follow-

ing services in criminal cases : For serving a warrant, seventy-five cents ; for every
mile traveled, going and returning, ten cents ; for taking a defendant into custody on
a mittimus, twenty-five cents ; for every mile traveled in taking the prisoner to jail,

going and returning, ten cents ; for taking charge of a jury during their deliberations

(o) See Vol. 2, p. 1288.
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Bfly cents ; for attending any court pursuant to a notice from the sheriff for that pur-
pose, two dollars for each day, and five cents a mile for each mile traveled in going to

and returning from such court, which fees shall be chargeable to the county, and shall
be paid by the treasurer thereof on the production of the certificate of the clerk
specifying the number of days and distance traveled.

§3. To entitle any constable or other officer to the increased or additional travel

fees provided for in this act, such constable or officer shall show by affidavit that such
travel was necessary on the process on which it was charged, that no more miles are
charged for than were actually and in good faith traveled on the execution of such
process ; and that such constable or officer at the time had no other official or private

business on such traveled route, and that the charge for going and returning was
made dhly upon one process, which process shall be attached to or described in such
affidavit ; and such additional or increased trarel fees shall not be allowed by any
court or auditing board, unless such court or auditing board shall be satisfied, that the

miles charged were actually and necessarily traveled on the process named, and on that

process only.

§ 3. This act shall take effect immediately.

Note. Vol. 1, 453 (as.)

CHAPTEE 370.

AN ACT to amend an act entitled " An act to designate the holidays to be

observed in the acceptance and payment of bills of exchange and promis-

sory notes," passed April fourth, eighteen hundred and forty-nine.

Passed, April 33, 1870.

' 'The People of the State ofNew York, represented in Senate and AssemUy, do enact

as follows
.'

Sectioh 1. The following days, viz : the first day of January, commonly called

New Year's day, the twenty-second day of February, the fourth day of July, the

twenty-fifth day of December, and any day appointed or recommended by the Governor

of this State, or the President of the United States, as a day of fast or thanksgiving,

shall, for all purposes whatsoever as regards the presenting for payment or acceptance,

and of the protesting and giving notice of the dishonor of bills of exchange, bank
checks and promissory notes, made after the passage of this act, be treated and con-

sidered as is the first day of the week, commonly called Sunday ; and when either of

those days, shall occur' on Sunday, the following Monday shall be deemed a public

holiday, and any bill of exchange, bank check or promissory note made after the pas-

sage of this act, which, but for this act, would fall due and payable on such Sunday or

Monday, shall become due and payable on the day following such Sunday or Monday.

§ 3. All acts and parts of acts inconsistent herewith are hereby repealed.

§ 3. This act shall take effect immediately.

Note. Vol. 1, 778 {a. 6.)

CATTLE LAWS.

CHAPTER 424.

AN ACT to amend an act entitled "An act to amend an act to prevent

animals from running at large in the public highways, passed April twenty-

third, eighteen hundred and sixty-two, and to create a short bar to actions

arising under said act," passed May ninth, eighteen hundred and sixty-seven..

Passed April 29, 1869 ; ttaee-flfths being present.

Ihe People of the State ofNew Torlc, represented in Senate and Assembly, do enact as

Section 1. Section one of an act entitled " An act to amend an act to prevent am-

mals from running at large in the public highways, passed April
_

twenty-third

eighteen hundred and sixty-two, and to create a short bar to actions ansmg under said

Wait 11— 158
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act," passed May ninth, eighteen hundred and sixty-seven, is hereby amended so as lO

read as follows

:

§ 1. It shall not be lawful for any cattle, horses, sheep, swine or goats to run at

large, or to be herded or pastured in any public street, park, place or highway in this

state ; and it shall be the duty of every overseer of highways within his district, and

of every street commissioner in any incorporated village, to seize and to take into his

possession, and keep until disposed of according to law, any animal so found running

at large, or being herded or pastured, and any person suffering or permitting any ani-

mal to so run at large, or be herded or pastured, in violation of this section, shall

forfeit a penalty of five dollars for every horse, swine, or cattle, and one dollar for

every sheep or goat so found, to be recovered by civil action by any inhabitant of the

town, in his own name or in the name of the overseer of the poor of the town, or by

the proceedings hereinafter provided.

§ 3. Section two of said act is hereby amended so as to read as follows

:

I 2. It shall be lawful for any person to seize and take into his custody, and retain

till disposed of as required by law, any animal which may be in any public highway
and opposite to land owned or occupied by him, contrary to the provisions of the fore,

going section, or of any animal which may be trespassing upon premises owned or

occupied by him.
'

^
§ 3. The third section of said act is hereby amended so as to read as follows

:

I 3. Whenever any such person or any officer shall seize and take into his possession

any animal under the authority of the preceding sections, it. shall be the duty of such

person or officer to mal^e immediate complaint in writing, under oath, stating the

tiacts, to a justice of the peace of the town in which such seizure occurred : and such

justice shall thereupon have jurisdiction to hear and determine such matter, and
shall thereupon proceed in the same manner as in civil actions, except as specially

changed in this act, and shall forthwith issue a summons, under his hand, stating

the fact of such seizure and complaint, and requiring the owner of such animal, or any
party having an interest in the same, to show cause before such justice, at a time and
place to be specified in said summons, why said animal should not be sold and the

proceeds applied as directed by this act ; such time shall not be less than ten nor more
than twenty days from the issuing of such summons. The said summons may be

served by any constable of the said town, or by any elector thereof authorized bo to do
by the said justice, in writing thereon ; such service shall be made by posting' the

same in at least six public and conspicuous places in said town, and one of said places

shall be the nearest district school-house, unless the said seizure shall have been made
within the bounds of an incorporated village, having the schools in charge of a board
of education, and in such case one of such notices shall be. posted in one of the buildings
in which such schools are taught. At the time and place appointed for the return of

said summons, the complainant aforesaid may appear, and any party or person owning
or having an interest in said animal, or his agent duly authorized, shall' be allowed
by the said justice to appear in said proceeding ; and on his filing with said justice an
answer under oath, subscribed by him or his agent aforesaid, denying any or aU the
facts alleged in said complaint, and issue shall be deemed joined in the said proceed-
ing, and the subsequent proceedings shall be as in civil actions, so far as they can be,

unless otherwise provided in this act. If no one shall appear to show cause, and, the
said summons shall be returned by a constable duly served, or by proof showing that
fact, if served by any person other than a constable, or if the jury or the justice shall

find, after a trial, that- no sufficient cause is shown why such sale should not be made
as directed by this act, then the said justice shall issue his warrant, under his hand,
directed to any constable of the said town, commanding him to sell the said animal
at public auction for the best price he can obtain therefor, and make return thereof
to the said justice, at a. time and place herein specified, not less than ten nor more
than twenty days thereafter. The said sale shall be made on the like notice as
on constable's sale on civil process ; and the said constable shall make return as re-

quired by the said warrant, and pay the proceeds of said sale to said justice. The said
justice shall thereupon adjudge the costs of said proceedings, the same amounts being
allowed as in civil actions ; and in addition he shall allow to the party or officer

making such seizure, for every horse or colt, one dollar ; for every cow, calf or other
cattle, each fifty cents; and for every goat, sheep or Swine, twenty-five cents, together
with the actual damages sustained by such party by reason of the trespass or breaking
of such animal into his premises, and a reasonable compensation to such person or
officer, to be estimatedby such justice, for the care and keeping of such animals, from
the time of the seizure thereof to the sale ; and the said justice shall be Allowed the
sum of one dollar for each anim al so sold ; and the constable the same fees as for

service of a summons and execution in civil actions. And the penalty in the foregoing
sections prescribed shall be paid to the overseers of the poor or the officer' or boaid
having the support of the poor in charge. If, after paying the sums aforesaid, there
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staUbeany surplus of the proceeds of said sale, the said justice shall pay the same to
tlieowner or party establishing before him, on the return of said summons or at such
other time as he shall appoint, the right to the same. If no person shall' claim said
surplus within one year after such seizure, the said justice shall pay the same to the
overseers of the poor of such town, or the officer or board aforesaid, for the benefit of
the poor thereof If such owner or party interested shall not appear and demand such
iurplus within said year, he shall be forever precluded from recovering any part of
such moneys, and the receipt of the overseers of the poor of said town, or officer or
loard aforesaid, given at any time after the expiration of said year, shall be a full
discharge to said justice for the same.
8 4. The fourth section of said act is hereby amended so as to read as follows

:

I 4 Any ownSr of any animal which shall have been seized under and pursuant to the
foregoing provisions, may, at any time before the justice aforesaid shall proceed to the
iiearing on the return of said summons, demand, and shall be entitled to, the posses-
sion of such animal, upon the payment to said justice of the several sums herein-
aefore required to be paid to the said justice and constable and to the person or i officer

^y whom the seizure aforesaid shall have been made, and the penalty aforesaid, when
such seizure is made by any officer, together with a reasonable compensation to the
person or officer Etaking such seizure,' for the care and keeping of such animal, to
be ascertained and fixed by such justice, and upon making to such justice satisfac-

tory proof of ownership ; and if such owner shall not have appeared upon said return
day and shall excuse such non-appearance to the satisfaction of said justice, and shall
make such demand at least three days before the time appointed for such sale, he shall
be entitled to the custody and possession of such animal, upon paying one-half of the
several sums above stated, together with the whole amount of penalty, compensation
and'damages which the said justice shall then adjust and award.
8 5. Section five of said act is hereby amended so as to read as follows

:

§5. In •case the animal so seized under the foregoing provisions of this act shall
have been so running at large or tresjiassing, or being herded or pastured by the will-

,ful act of any. other person than the owner, to affect that object, such owner shall be
entitled to the possession of such animal, at any time before thwactual hearing shall
be commenced on the return of said summons, on making the demand therefor, and
the proof required in the next preceding section, and on paying to such person or
officer making such seizure the amount of compensation fixed by such justice, for the
care and keeping of such animal, and without paying any other charges ; and the per-

son committing such willful act shall be liable to a penalty of twenty dollars, to be
recovered in an action at law, at the suit of the owner of such animal, or the person or
officer making such seizure.

.

§ 6. The following two sections shall be added to said act, and shall be the sixth and
seventh sections thereof:

§ 6. An appeal may be taken by either party who shall have appeared and con-
tested in said proceeding before such justice, to the county court; and all laws
relating to appeals from judgments of justices' courts, and the jurisdiction, powers
and duties of county Courts to hear and determine such appeals, and the proceedings
therein, shall be applicable to said appeals, so far as the same can be appUed and are
consistent with tliis act. Such appeal can only be taken from the finding or deter-

mination that cause exists or does not exist for the sale aforesaid, and must be taken
within ten days after such finding or determination ; and such appeal when made by
a claimant, shall, not be effectual for any purpose unless the undertaking required on
appeals to the county court contains a clause that in case the finding or determina-
tion shall be affirmed, thfc claimant will pay all such sums as the said justice shall

determine and adj udge for the costs, penalties and allowances so as aforesaid author-
ized to be made. In case of an affirmance by the county court, said court shall

appoint a time arjil place when said justice shall adjust the same, and such adjust-

ment shall be made in the manner and for the sums hereinbefore specified. In case

Bach undertaking is given and approved by the said justice, he shall forthwith direct

the said sale not to be had, and shall order the said animal to be delivered to the
appellant, if it shall appear to him that he is the owner, or entitled to the possession

thereof.

§ 7. In case any person making such seizure shall fail on said hearing to show cause

snfflcient to obtain such sale, the said justice shall render judgment against him for

costs. And if the jury or said justice shall find from the evidence that such seizure

was malicious and without probable cause, the jury or the justice may assess the

amount of damages sustained by the owner, by*means of such seizure, and judgment
shall in such case be given for double the amount assessed with costs.

§ 7. Actions for any cause of action, arising out of any proceeding had or taken, or

attempted to be had or taken under the provisions of said act entitled :
" An act to

prevent animals from running at large in the public highways," passed April twenty-
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third, eighteen hundred and sixty-two, can only be commenced -within one year after

the cause of action shall have accrued.

§ 8. The number of section " six " of the act hereby amended is changed to num.

ber eight. „ .

§ 9. This act shall take effect immediately, but shall not affect actions now pending.

FISH AND GAME LAWS.
Note, Vol. 1, 800 (a.)

CHAPTER 285.

AN ACT to appoint Commissioners of Fisheries for the State of New York.

Passbd April 22, 1868; three-ftfths being present.

The, People of the State of New York, represented in Senate and Assembly, do ermt

as follows :

Section 1. A commission of fisheries for the State of New York is hereby estab-

lished.

§ 3. It shall be the duty of th-e commissioners to examine the various rivers, lakes

and streams of the State of New York, and the waters adjoining the same, -with a

view of ascertaining whether they can be rendered more productive of fish, and what

measures are desirable to effect this object, either in restoring the production of fish

in them or in protecting or propagating the fish that at present frequent them, or

otherwise ; and such commissioners shall report the result of their labors, and any

recommendations they may have to offer, at the next meeting of the Legislature of

this State. "^"^

§ 3. Horatio Seymour, Seth Green and Robert B. Roosevelt are appointed commis-

sioners under this act, to hold office for two years, and a sum of one thousand dollars

is appropriated for their necessary expenses in carrying this act into effect; which the

Treasurer shall pay to them on the warrant of the Comptroller, from time to time, aa

their vouchers for such expenses shall be exliibited and approved.

§ 4. This act shall take effect immediately.

CHAPTER 567.

AN ACT to amend an act entitled " An act to appoint Commissioners of

Fisheries for the State of New York," passed April twenty-second, eight-

een hundred and sixty-eight.
Passed May 2, 1870 ; three-flftlis being present.

The People of the State of New York, represented in Senate and Assembly, do enact

as follows

:

Section 1. The act entitled " An act to appoint commissioners of fisheries," la

herely amended to the following effect : That it shall be the duty of the commis-

sioners, in addition to the duties imposed upon them by said act, to establish the arti-

ficial propagation of shad, whitefish and salmon trout, in the wators of this State, at

such point or points as they may select, and to employ the necessary labor to conduct

the same, and to take such other steps towards improving the fisheries of this State

as they shall think advisable, at an expense in all, however, not exceeding the sum

hereby appropriated.

g 2. All vacancies occurring in said commission shall be filled by the Governor of

the State, and the term of office is hereby extended three years, the commissioners

being required to report yearly on the condition of the fisheries of the State, and the

matters under their charge. The sum of ten thousand dollars is appropriated for the

necessary expenses of carrying the foregoing provisions into effect, which the Trea-

surer shall pay on the warrant of the Comptroller from time to time.

§ 3. No person shall take from the Hudson river any shad at any other time than

between the fifteenth day of March and the fifteenth day of June in each year, and

every person who sjiall, at any other time, take any shad, or set or draw any net or

seine in said river, or aid or assist therein, for the purpose of taking shad, shall for
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feit the sum of one hundred dollars to the treasury of the State, and their nets shall
be confiscated ;

provided that nothing in this section shall apply to taking of fish by
order of the commissioners for the purpose of artificial or natural propagation of the
same, or when the par.ties, authorized to take fish contrary to the provisions hereof,
have stipulated to hatch fish, under the directions of the commissioners.

§' 4. No person shall set or use, or shall assist in setting or using, any pound, weir
or set-net at any time between the fifteenth day of March and the fifteenth day of
June in each year, in any of the waters within the jurisdiction of this State, unless
each of the meshes of said net is of as great an extent as five inches or two and a

half inches between the bars, and every pound or weir, set or used in any of the
waters. aforesaid, at any time between the fifteenth day of March and the fifteenth

day of June in each year, any of whose meshes is less in extent than that herein re-

quired, shall be confiscated to the State of New York, and any*person who shall violate

any provisions of this section shall forfeit the sum of four hundred dollars for each
offense ; but nothing in this act contained shall apply to or affect the waters of Lake
Ontario or the river St. Lawrence.

§ 5. All penalties imposed under the provisions of this act may be recovered, with
costs of suit, by the commissioners of fisheries in their official name, or by any person
or persons, in his or their own names, by suit in the Supreme Court or any court of

record in this State. On the non-payment of any judgment, when recovered in pur-

suance hereof, the defendant shall be committed to the common jail of the county,
for the period which shall be computed at the rate of one day for each dollar of the
amount of judgment.

§ 6. When any pound, weir or net, is liable to be confiscated under any provisions

of this act, it shall be the' duty of the commissioners either to take possession of the
same,' and employ the necessary agents therefor, subject to an action against them in

their ofiicial capacity, by any claimant or claimants, on the ground that the same was
not liable to confiscation, or they may institute a suit in the supreme court, or any
court of record, for the confiscation of said pound, weir or net, in which case the said

court may issue a warrant directing the sheriff to attach and safely hold such pound,
weir or net, until said action shall be determined, and the suit shall be tried and judg-
ment rendered according to the practice usual in cases of an analogous character.

§ 7. This act shall take effect immediately.

CHAPTEE 910.

AN ACT to protect the fishing interests in Lake Ontario, its bays or estua-

ries, and the River St. Lawrence.

Passed May 18, 1869 ; three-flfths being present.

The People of tJie State of New York, repres&nied in Senate and Assembly, do enact

as follows :

Section 1. Nothing contained in an act entitled " An act to amend and consolidate

the several acts relating to the preservation of moose, wild deer, birds and fresh water
fish," passed May* eighth, eighteen hundred and sixty-nine, shall apply to fish caught
or to the taking of fish in the waters of Lake Ontario, or any of its bays and estuaries,

within the counties of Oswego, Jefferson, Cayuga, 'Wayne and St. Lawrence, nor to

the catching of fish in any way in the St. Lawrence river.

§ 3. Section twenty-eight of said act is hereby amended by adding to the end thereof

the following : But the provisions of this section shall not apply to or affect the taking
offish in said lake until the first day of May, eighteen hundred and seventy.

§ 3. This act shall take effect immediately.

• So In the original.
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Note, Vol. 3, 369 (b.)

WITNESSES.

CHAPTEK 887.

AN ACT to enable husband and wife, or either of them, to be a witness fof

or against the other, or on behalf of any party in certain eases.

Pabbed May lo; 1887.

The People of the State of New York, represented in Senate and Assembly, do enact

as follows:

Section 1. In any trial or inquiry in any suit, aption or proceeding in any court, or

before any person having, by law or consent of parties, authority to examine witnesses

or bear evidence, tbe busband or wife of any party thereto, or of any perscto in whose
behalf any such suit, action or proceeding is brought, prosecuted, opposed or defended,

shall, except as hereinafter stated, be competent and compellable to give evidence, the

same as any other witness, on behalf of any party to such suit, action or proceeding.

§ 3. Nothing herein contained shall render any husband or wife competent or com-

pellable to give evidence for or against the other, in any criminal action or proceeding

(except to prove the fact of marriage in case of bigamy), or in any action or proceeding

instituted in consequence of adultery, or in any action or proceeding for divorce on

account of adultery (except to prove the fact of marriage), or in any action or proceed-

ing for, or on account of, criminal conversation.

§ 8. No husband or wife shall be compellable to disclose any confidential communi-
cation made by one to the other during their marriage.

§ 4. This act shall take effect immeSately.

CHAPTEE 77.

Note. Vol. 1, 130 (a).

AN ACT to punish mortgagors of personal property who shall fraudulently

sell, assign, exchange, secrete or otherwise dispose of personal property

mortgaged by them.
Passed March 8, 1871 ; three-flftha being present.

The People of the State of New York, represented in Senate and Assembly, do enact

as follows :

Section 1. Any mortgagor of personal property who shall hereafter, with intent to

defraud a mortgagee or purchaser of such property, sell, assign, exchange, secrete

or otherwise dispose of any personal property upon which he shall have given or

executed a mortgage, or any instrument intended to operate as a mortgage, which at

the time is a lien thereon, shall be deemed guilty of a misdemeanor, and, upon con-

viction thereof, shall be punisbed by a fine not exceeding three times the value of

such property so. sold, assigned, exchanged, secreted or otherwise disposed of, or by
imprisonment in the county jail of the county in which such offense is committed,
not exceeding one year, or by both such fine imprisonment
§ 3. This act shall take effect immediately.

STAMP ACT AMENDED.

Note. Vol. 1, 1090 (a.)

Section 151 of text, is amended by Laws of Congress, 1867, chap. 169, section 9,

p. 475, as follows :

That schedule B, in relation to stamp duties, named in section one hundred and
fifty-one, be^ amended by striking out of said schedule the words " legal documents,"
and all thereafter, and inserting in lieu thereof the foUovring :

" Provided that the
stamp duties imposed by the foregoing schedule (B) or manifests bills of lading and
passage tickets, shall not apply to steamboats or vessels plying between ports of the
United States and ports of British North America. And provided further, that all

affidavits shall be exempt from stamp duty."
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FISH AND GAME LAW/

CHAPTER 721.

An Act to amend and consolidate the several acts relating to the
preservation of moose, wild deer, birds and fish.

Passed April 29, 1871 ; Three-fifths being present.

2%« People of the State ofNew York, represented in Senate and Assembly/, do enact
asfoUows

:

Section 1. No person shall kill or pursue, in the counties of Kinpfs, Queens and
Suffolk, any deer, during a period of five years from the passage of this act. No per-
son shall kiU or pursue in any other part of this state, any moose, elk, carriboo or wild
deer, save only during the months of August, September, October and November. No
person shall have in his possession, ol- offer for sale, or transport any moose, carriboo,
db or wild deer, or fresh venison, save only during the months of August, September,
October, November and December. No person shall at any time kill any fawn during
the time when it is in its spotted coat, or have the fresh skin of such fawn in his pos-
session. !No person shall pursue any wild deer with dogs in any county of this state
lying north of the Mohawk river, or shall kill in the water any deer or fawn which
has been driven into such water by dogs. No person shall in any part of this State
stUl-hunt or set any trap or other device at any artificial salt-lick or other place, for the
purpose of trapping any deer or fawn and kill the same, excepting for consumption in
his own family.

Any person offending against any of the preceding provisions of this section shall be
liable to a penalty of fifty dollars for each moose, elk, carriboo, deer or fawn so killed
or pursued or trapped ; or moose, elk, deer, carriboo or fawn skin had in his posses-
sion, and may be proceeded against in any county ofthe State

;
provided, however, that

any person may sell or have in possession the moose, elk, carriboo or deer aforesaid,
between the first day of January and the first day of March, without liability to the
penalties herein provided, in case he shall prove that such game was killed outside the
limits of this State, and at some place where the law did not prohibit such killing.

Dogs pursuing moose, elk, carriboo and deer may be killed by any person, and the
game constable or other town official may kill any dog that habitually pursues moose,
elk, carriboo or deer, and the owner of such dog shall be liable to a penalty of ten
dollars for such moose, elk, carriboo or deer killed by such dog.

§ 3. No person shall kill, or expose for sale, or have in his or her possession, after
the same has been killed, any wild duck, goose or brant, between the first day of May
and the first day of September, under a penalty of twenty-five dollars for each bird
killed or had in possession.

§ 3. No person shall at any time kill any vrild duck, goose, or brant, with any device
or instrument known as a swivel or punt gun, or with any gun other than such guns as
are habitually raised at arm's length and fired from the shoulder, or shall use any net,
device or instrument or gun other than such gun as aforesaid, with intent to capture
or kill any such wild duck, goose or brant, under a penalty of one hundred dollars.

§ 4. No person shall sail for any wild fowl, 6r shoot at any wild goose, brant or
duck, from any vessel propelled by steam or sails, or from any boat or other structure
attached to the same, under a penalty of ten dollars.

§ 5. No person shall use any floating battery or machine for the purpose of killing
wild fowl, or shoot out of any such floating battery or machine at any wild goose,
brant or duck, under a penalty of one hundred dollars for each oflense.

§ 6. No person shall kill or expose for sale, or have in his or her possession after

the same has been killed, any woodcock, between the first day of February and the
fiftefenth day of July, under a penalty of fifty dollars for each bird.

§ 7. No person shall kill or expose for sale, or have in his or her possession after

the same has been killed, any quail, between the first day of January and the twentieth
day of October, under a penalty of twenty-five dollars for each bird.

§ 8. No person shall kill or expose for sale, or have in his or her possession after

the same has been killed, any ruffed grouse, commonly called partridge ; or pinnated
grouse, commonly called prairie chicken, between the first day of January and the
first day of September, under a penalty of twenty-five dollars for each bird.

§ 9. No person shall at any time within this state kUl or expose for sale, or have in

Ms or her possession after the same is killed, any eagle, woodpecker, night-hawk.,

(a) See Vol. 1, p. 800.
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sparrow, yellow-bird, wren, martin, oriole or bobolink or other song-bird, under a pen-

alty of five dollars for eacb bird.

§ 10. No person shall kill or expose for sale, or have in his possession after the

same has been killed, any robin, brown thrasher, meadow lark, or starling, save only

during the months of August, September, October, November and December, under a

penalty of five dollars for each bird.

§ 11. The last two sections shall not apply to any person who shall kill any bird

for the purpose of studying its habits or history, or having the same stuffed and set up

as a specimen ; or to any person who shall kill on his own premises any robins in the

act of destroying fruits or grapes.

§ 13. No person shall destroy or rob the nest of any wild birds whatever under a

penalty of twenty-five dollars for each offense.

§ 13. No person shall kill, catch or discharge any fire-arms at any wild pigeon

while on its nesting ground, or break up, or in any manner disturb such nesting

ground, or the birds therein, or discharge any fire-arm at any distance within one fourth

of a mile of such nesting place, at any pigeon, under a penalty of twenty-five dollars

for each offense.

§ 14. No person shall, at any time or place within this State, take any ruffed

grouse, commonly called partridge, or any quail, with any trap or snare, under a

penalty of twenty-five dollars for each bird, except upon his own grounds.

§ 15. There shall be no shooting or hunting, or having in possession in the open

air the implements for shooting, on the first day of the week called Sunday, and any
person violating the provision of this section shall be liable to a penalty of not more
than twenty-five dollars, nor less than ten dollars, for each offense.

§ 16. Any person who shall knowingly trespass upon lands for the purpose of shoot-

ing, hunting or fishing thereon, after public notice by the owner or occupant thereof,

as provided in the following section, - shall be liable to such owner or occupant in

exemplary damages to an amount not exceeding one hundred dollars, and shall also

be liable to such owner or occupant for the value of the game killed or taken. The
possession of implements of shooting or fishing shall be presumptive evidence of the

purpose of the trespass.

§ 17. The notice referred to in the preceding section, shall be given by erecting and
maintaining sign-boards, at least one foot square, in at least two conspicuous places on
the premises; such notices to have appended thereto the name of the owner or occu-

pant, and any person who shall tear down, or in any way deface or injure any such
sign-board shall be liable to a penalty of one hundred dollars.

§ 18. No person or corporation shall throw or deposit, or permit the same to be
thrown or deposited, any coal tar, refuse from gas-houses, or other deleterious sub-

stance, or cause the same to run or flow into or upon any of the rivers, lakes, ponds
or streams of this State, under a penalty of fifty dollars for each offense, in addition to

liability for all damage he may have done ; but this section shall not apply to streams
of flowing water which constitutes the motive power of the machinery of manufactur-
ing establishments, where it is necessary for the manufacturing purposes carried on in

such establishment, to throw from, or run the refuse matter and material thereof into

such stream.

§ 19. No person shall at any time catch any speckled trout with any device save
with a hook and line, except for the purpose of propagation, as hereinafter provided, or

place any set lines in waters inhabited by them, under a penalty of fifty dollars for

each offense.

§ 20. No person shall kill or expose for sale, or have in his or her possession after

ths same has been kiUed, any speckled trout, save only from the fifteenth day of March
to the fifteenth day of September, under a penalty of twenty-five dollars for each fish.

But this section shall not prevent any person from catching trout with nets in waters
owned by them to stock other waters.

§ 31. No person shall kill or expose for. sale, or have in his or her possession, after

the same has been killed, any salmon trout, or lake trout, in the months o' October,
November, December, January and February, under a penalty of ten dollars lor each
fish, except that in Otsego Lake fish may be caught or killed by hook and line only,
but they may be had alive for artificial propagation, or the stocking of other waters.
Nor shall fish be taken from the lakes in Westchester and Putnam, from the first day of
November to the first day of April.

§ 33. No person shall kill or expose for sale, or have in his or her possession after
the same has been killed, any black bass, Oswego bass, or muscalonge, between the
first day of January and the twentieth day of May, except alive, for artificial propaga-
tion or the stocking of other waters ; under a penalty of ten dollars for each offense.

§ 33. No person shall catch any bass, trout or other fish, in any of the waters of
this State, by shutting or drawing off any portion of said waters, or by dragging or
drawing small nets or seines therein, when the water shall be wholly or in part drawn
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off in any of the ponds, lakes, rivers, streams and tlie waters surrounding Staten Island
under a penalty of twenty-five dollars for each oflfense.

§ 24. No person shall set, or use, or assist in setting or using, any pound weir, seine,
trap-net or set-net in the waters of Oneida and Onondaga lakes, or Keuka, commonly
called Crooked lake, or in any of their outlets, inlets or tributaries, at any time durincr
the term of ten years from the passage of this act, under a penalty of fifty dollars fo'r

each offense.

g 35. No person shall kill or catch any fish in the Mohawk or Clyde rivers, Iron-
dequoit bay, in the county of Monroe, or in the inlets thereof, or the lakes in the
counties of Westchester/Rockland, Wyoming, Columbia, Ulster, Genesee, Orange, Put-
nam, Herkimer, Rensselaer, Sullivan, Tioga, Cortland, Broome and Livingston, by any
trap, dam, weir, net, seine, or by any device whatever, other than that of angling with
hook and line or with a spear, under a penalty of twenty-five dollars for each oflfense.

§ 36. It shall not be lawful for any person or persons to take or catch fish of any
kind or in any manner, after the passage of this act, in the waters of the Oil Creek re-

servoir, in the counties of Allegany and Cattaraugus, or from the streams tributary
thereto, at any place within the distance of one mile from the inlet of such streams
into said reservoir at high water mark, under a penalty of ten dollars for each fish so
caught or taken, but such fish may be caught and taken after the expiration of two
years from the passage of this act in any other manner than by nets, baskets or seines.

g 37. It shall be unlawful for any person to use any purse net for the catching of
fish in any of the waters within the jurisdiction of this State, lying easterly of the
boundary line between the counties of Queens and Suffolk, excepting the waters of Long
Island sound, Gardner's bay and little Peconic bay, "under a penalty of two hundred
dollars for each offense.

g 38. No person shall at any time take any fish with a net, spear or trap of any
kind, or set any trap, net, weir or pot with intent to catch fish in any of the fresh
waters or canals of this state, except as hereinbefore or hereinafter provided ; nor shall

it be lawful, at any time, to draw any seine or net for the taking of fish in any portion
ot Flushing bay or. its branches, nor in Lake Canandaigua, Cayuga, Champlain or the
inlets thereof ; and any person violating the provisions of this section shall be deemed
guilty of a misdemeanor, and shall likewise be liable to a penalty of twenty-five dol-

lars for each offense ; but suckers, catfish, bullheads, bony fish, or moss bunkers, eels,

white-fish, shad, herring and minnows are exempted from the operation of this section,

also pike, in all waters save those lying in Columbia county and Cayuga lake
;
pro-

vided, however, that nothing in this section shall be so construed as to legalize the use
of gUl nets in any of the inland waters or canals of this state, nor seines or nets of any
kind in the waters of Otsego lake, except from the first day of March to the last day of

August, and no gill nets except during the mouths of July and August. But no such
seine or net shall have meshes less than two inches in size, and, in the Hudson river,

the meshes of all gill nets and set nets shall be not less than four and one-half inches
in size each, and those of fykes set in any of the waters surrounding Long Island, Pire
Island, Staten Island, and the bays and salt water estuaries and rivers approaching
thereto, to be not less than four and one-half inches in size ; and any person who shall

willfully injure or destroy, by grappling or otherwise, any net used in, the Hudson or

East rivers for the purpose of catching shad, shall be liable to a penalty of twenty-five
dollars for each offense, and, in default of payment thereof, shall be imprisoned in the
county jail of the county within whose jurisdiction the oflfense may be committed for

not more than thirty days. All drawing of seines in the Susquehanna river is pro-

hibited.

§ 39. It shall be unlawful for any person or persons to take, catch or procure in or

from Conesus lake. Hemlock lake, and Silver lake, or the inlets or outlets thereof lying
within the counties of Livingston, Ontario and Wyoming, any fish, except minnows,
with or by any means or device other than a hook and line. And no person shall, in

any manner whatever, take or catch from the waters of said lakes, or the inlets or out-

lets thereof, any pike, pickerel, muscalonge, salmon trout, black bass or rock bass
between the first day ofJanuary and the first day of May. No person shall knowingly
Bell, or offer for sale, any fish caught or from said lakes, or the inlets or outlets thereof,

contrary to the provisions of this section ; and it shall be unlawful for any person
knowingly to purchase any fish so taken in or from said lakes, or inlets or outlets. Who-
ever shall violate any foregoing provisions of this section shall be deemed guilty of a
misdemeanor, and shall also be subject to a penalty for each oflfense of not less than
fifteen nor more than fifty dollars, to be recovered in a civil action with costs, as herein-

after provided. All fines or penalties imposed under the provisions of this section may
be revered, with costs of suit, by any person or persons, in his or their own names,
by an action in the supreme court or any court of record of this State, which action

shall he governed by the same rules as other actions in said supreme court or other

court of record, except that, in a recovery by the plaintiff or plaintiffs in such suit in
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said court of less than fifty dollars, tlie plaintiff shall be entitled to costs not exceed-

ing the amount of such recoyery. On the non-payment of any judgment recovered iu

pm-suance hereof, the defendant shall be committed to the common jail of the county

in which such action shall be brought, for the period which shall be computed at ths

rate of one day for each dollar of the amount ofjudgment, not to exceed thirty days.

Any penalties, when collected, shall be paid by the court before which recovery shall

6e had, one-half to the commissioners of fisheries of the State of New York, and the

remainder to the plaintiff or plaintiffs.

§ 30. Every person building or maintaining a dam upon any of the fluvial waters

of this State, which dam is higher than two feet, shall likewise build and maintain

during the months of March, April, May, September, October and November, for the

purpose of the passage of fish, a sluice-way in the said channel at least one foot in depth

at the edge of the dam and of proper width, vrith four inch square cross-pieces upon

the bottom of the sluice-way three feet apart, which sluice-way shall be placed at an

angle of not more than seven degrees, and extending entirely to the running water

below the dam, and which sluice-way shall be protected on each side by an apron at

least one foot in height, to confine the water therein.

Every person violating the provisions of this section shall, for each month's violation

thereof, forfeit the sum of twenty-five dollars, to be recovered by and in the name of

the overseer of the poor of any town adjoining the stream upon which such neglect

shall happen.

§ 31. It shall be lawful for the boards of supervisors of the several counties of the

State, by the affirmative vote of a majority of the members elected, at a regular meet-

ing of such boards respectively, to authorize the election in each or any of the towns
of their respective counties, ofan officer to be designated as the game constable, who shall

be chosen 'at town meetings as other town officers are chosen, and hold ofBce for the

term of one year ; and he shall take the oath of office the same, and be vested with, and
have the same powers in serving process under this act, that town constables now pos-

sess in serving civil process. It shall be the duty of the game constable, after reliable

information, to prosecute all violations of this act, and he shall receive such compensa-
tion for his services as is allowed by law for like services to constables of towns, and
also one-half of all penalties recovered by him for violations of this act. In case of

neglect or refusal of any game constable to prosecute any such violation, he shall for-

feit the penalty of twenty-five dollars, to be sued for and recovered as specified in this

act. Whenever any game constable shall fail to recover the penalty in any prosecu-

tion commenced by him pursuant to this section, the costs of suit incurred by him,

shall be a charge against the county, and it shall be the duty of the board of supervis-

ors of the county to audit and allow the same, as other county charges are audited and
allowed.

§ 33. It shall be lawful for the board of supervisors of any county to make any
regulations protecting other birds, fish or game than those mentioned in this act, and
such ordinance shall be published in a paper in such county, in which the session laws
are published, and in the State paper before going into effect.

§ 33 . Any person may sell or have in his or her possession any pinnated grouse,

commonly called prairie chicken, ruffed grouse, commonly called partridge, or quail,

from the first day of January to the first day of March, and shall not be Uahle to any
penalty under this act, provided he proves that such birds or game were killed within

the period provided by this act, or were killed outside the limits of this State, at some
place where the law did not prohibit such killing.

§ 34. Nothing in this act contained shall apply to fish caught or to the taking of

fish in the waters of Lake Ontario, or any of its bays or estuaries within thecounties
of Oswego, Wayne, Jefferson and St. Lawrence, nor to the catching of fish in any way
in the St. Lawrence river.

§ 35. In all prosecutions under this act, against common carriers or express com-
panies, it shall be competent for them to show that the prohibited article in his or her
possession came into such possession in another State, or from beyond the United
States, at some place where the law did not prohibit the possession ; and such evidence
shall be a valid defense to the prosecution.

t^ 36. Any justice of the marine or district court in the city of New York, or any
jastice of the peace, police or other magistrate, upon receiving sufficient security for

costs on the part of the complainant, and sufficient proof by affidavit that any of the
provisions of this act have been violated by any person being temporarily within his

jurisdiction, but not residing there permanently, or by any person whose name and
residence are unknown, is hereby authorized to issue his warrant for the arrest of such
offender, and to cause him to be committed or held to bail to answer the charge against
him; and any such justice or magistrate, upon receiving proof of probable cause for

believing in the concealment of any game or fish mentioned iu this act during any of

the periods prohibited, shall issue his search warrant and cause search to be made in
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any house, market, boat, car or other building, and for that end may cause any apart-
ment, chest, box, locker, crate or basket to be broken open and the contents examined,
^ny court of special sessions is hereby invested with jurisdiction to try and dispose of
all and any of the offenses against the provisions of this act occurring in the same
county.

§ 37. In case of failure by any person to pay the penalty imposed upon him pur-
suant to this act, he shall be committed to the common jaU of the county for a period

, of not less then five days, and at the rate of one day for every dollar of the judgment
when the same exceeds five dollars.

§ 38. All penalties imposed by this act may be recovered, with costs of suit, by any
person, in his own name, before a justice of the peace, in the county where the offense
was committed, or where the defendant resides, where the amount recovered does not
exceed the jurisdiction of such justice, or when such, suit shall be brought in the city

of New York, before any justice of the district court or of the marine court of said city

;

and .such penalties may be recovered in the like manner in any court of record in the
stale, but on a recovery by the plaintiff in such case for a less sum than fifty dollars,

the plaintiff shall only be entitled to costs to an amount equal to the amount of such
recovery ; and it shall be the duty of any district attorney in this state, and he is hereby
required, to commence actions for the recovery of the penalties allowed hereby, upon
receiving proper information, and in all actions brought by such district attorney, one-

' half of the penalty recovered shall belong to the person giving information on which
the action is brought, and the other half shall be paid to the treasurer of the county
tor the support of the poor.

§ 39. A State bounty of thirty dollars for a grown wolf, fifteen dollars for a pup
wolf, and twenty dollars for a panther, shall be paid to any person or persons who
shall kill any of said animals within the boundaries of this State, The person or per-

sons claiming said bounty shall prove the death of the animal so killed by him or
them, by producing satisfactory affidavits and the skull and skin of said animal, before
the supervisor and one of the justices of the peace of the town within the boundaries
of which the said animal was killed. Whereupon said supervisor and justice of the
peace, in the presence of each other, shall burn and destroy the said skull, and brand
the said 'skin so that it may be thereafter identified, and issue to the person or persons
claiming and entitled to the same, an order on the treasurer of the county to which
said town belongs, stating the kind of animal killed, the date of the killing of the
same, and the amount of the bounty to be paid in virtue of the within section of this

act ; and the county treasurers of this State are hereby authorized and directed to pay
all orders issued as aforesaid, and all orders issued in the manner aforesaid, and paid

by the treasurer of any county in thig State, shall be a charge of said county against
the state, the amount of which charge, on delivery of proper vouchers, the comptroller
is hereby authorized and directed to allow in the settlement of taxes due from saiJ

county to the State.

§ 40. Any person having in his or her possession on the shores of any lake, or on
the banks of, or upon any waters inhabited by salmon, salmon-trout, lake-trout or
brook-trout, black or Oswego bass or muscalonge, during the closed season, without
the permission of the commissioners of fisheries, any snares, nets, stake-poles or other
devices used in xmlawfully taking such fish, shall be liable to a penalty of fifty dollars,

but nothing herein contained shall apply to that portion of the Hudson river south of

the dam at Troy.

§ 41. No person shall place in any fresh water stream, lake or pond, without the
consent of the owner, any lime or other deleterious substance, or any drug or medi-
cated bait, with intent thereby to injure, poison or catch fish, nor place in any pond or
lake stocked with or inhabited by trout, bass, pike, pickerel or sunfish, any drug or other

deleterious substance, with intent to destroy such trout or other fish. Any pers^r
violating the provisions of this section shall be deemed guilty of a misdemeanor, and
shall, in addition thereto, and in addition to any damage he may have done, be liable

to a penalty of one hundred dollars.

§ 43. All acts and parts of acts, the provisions of which are superseded by this act.

or related to the same subject, or which are inconsistent with the same, are hereby
repealed.

§ 48. The counties of Delaware and Chenango are exempted from the operations of
sections sixteen, seventeen and thirty-one.

§ 44. The fourth section of chapter five hundred and sixty-seven of the laws of

eighteen hundred and seventy, entitled "An act to amend an act entitled 'An act to

appoint commissioners of fisheries for the State of New York,' passed April twenty-
second, eighteen hundred and sixty-eight," is hereby amended by adding thereto the
words "or the waters of Gravesend bay and those lying easterly from the line drawn
from the extreme west point of Coney Island to Fort Lafayette, nor to the coimty c":

S^uffolk."
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§ 45. Nothing in chapter five hundred and sixty-seven of th' laws of eighteen
hundred and seventy, shall apply to or affect the setting or using of any pound, weir,

set, or fly net, by any person in any of the salt waters within the jurisdiction of this

State, lying easterly of the boundary line between the counties of Queens and Suffolk.

§ 46. It shall not be lawful for any person to take eels in fykes or pots at any time
between the first day of October and the first day of March in any year, in the waters
of Jamaica bay.

§ 47. This act shall take effect on the first day of May, eighteen hundred and
seventy-one, except as herein otherwise provided.

CHAPTER 274."

An Act to amend chapter four hundred and thirty-two of the laws of eighteen

hundred and seventy, entitled " An act to amend section six of chapter

eight hundred and fifty-five ofthe laws ofeighteen hundred and sixty-nine, en-

titled ' An act to extend the powers of boards of supervisors, except in the

counties of New York and Kings,'" passed April twenty-seventh, eighteen

hundred and seventy.

Passed April 4, 1871 ; three-fifths bciig present.

The People of the State ofNew York, repreitented in Senate and Assembly, do enact
as follows :

Section 1. Section one of chapter four hundred and thirty-two of the laws of eigh-

teen hundred and seventy is hereby amended so as to read as follows :

§ 1. Section six of chapter eight hundred and fifty-five of the laws of eighteen hun-
dred and sixty-nine is hereby amended so as to read as follows :

§ 6. The bills rendered by justices of the peace for services in criminal proceedings
shall, in all cases, contain the name and residence of the complainant, the offense

charged, the action of the justice on such complaint, the constable or oflicer to whom
any warrant on such complaint was delivered, and whether the person charged wm
or was not arrested, and whether an examination was waived or had and witnesses
sworn thereon ; and the account shall also show the final action of the justice in the
premises. At any time within fifteen days after the board of town auditors of any
town shall have filed with the town clerk thereof the certificate of accounts audited,
as required by law, any tax payer of said town may appeal from the action of said

board of town auditors, in auditing the account of any justice of the peace, to the board
of supervisors of the county. Said appeal shall be made by serving notice thereof, in
writing, on the town clerk of the town, and on the clerk of the board of supervisors,
within the time above limited. The said supervisors shall, thereupon, audit the ac-

counts of such justices of the peace, and their decision in the auditing and allowing of

said account shall be final.

§ 3. This act shall take effect immediately.

(o) See Chap. 820, p. 1^6.














